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£bvab — Law as to abwab is oot obsDged 
by am^Ddcnent ot Bibar TeoaDcy Act — 
Eathian is nob abwab and is not illegal: 352 
Adjastment — Decree^holder not party — 
Adjustment cannot be recognized (Per B<no* 
land J.) Hid 

AdTanoement — English role of adyance- 
meot does not esist in India — Purchase of 
property by father in the name of son — Sod 
claiming property as bis own by alleging 
gift of this property by bis father— Onus to 
establish gift is on son 1625 

Adverse Possession— Plea of— Plea can. 
not be entertained in appeal 636c 

" Mortgagor and mortgagee — Mortgagee 
can prescribe against mortgagor in certain 
circomstances 486d 

—Mortgagor and mortgagee— Sait for 
redemption — Defence of adverse possession 
when can be pleaded stated 486e 

— Nature of tights exercised — Small 
piece of land conveDient to neighbour used 
by him by doing aots of possession of 
flimsy and temporary character for over 
12 years — Such nser cannot establish title 
of neighboor by adverse possession S99 

•Interruption “Effect— Interruption in 
possession of person claiming title by ad. 
verse possession breaks period of adverse 
•possession 364^ 

Appeal — Abatement — Setting aside — 
Sufficient oanse bold was shown for eettiog 
aside abatement 6236 

Abatement— Decree obtained in names 
of individual members of family— Appeal 
from decree given up against one member 
—Appeal cannot be continued against re. 
jnaiader 1986 

Letters Patent — Bait based upon 

wrongful dismissal — Appeal on ground of 
suit for defamation— Letters Patent appeal 
not maintainable (Per Courtnej/^TerrM 
C, iT . and James J.) 180p 

Memorandum — Amendment — Appeal 

by one of the defendante in form directed 
against whole decree except figures of vain, 
ation and court- fee showing that only part 
01 decree objected to— Memo sought to be 
amended— Amendment should be allowed 

162 

. . Order rejeoUng memorandam of appeal 
TOthoat pviDg time to make up defioieDoy 
‘in court.fee is appealable 884 

Oonit.fo6--Appeal valued at one figure 
intended eho^ have been valued at ano. 
ther figure — Oourt.fee stamp in eibbet case 

■Srl/r“ ““ 


Arbitration — Arbitrator can allow amend, 
meat of plaint even if such emeudment 
bad been refused by Court before referring 
eait to arbitration 5976 

Court ordering reference of dispute to 

arbitration — Some arbitrators subsequantly 
discovered to be indebted to one party — 
Order of Court superseding reference order 
eubstautially concurred in by parties — 
Conrt has jurisdiction to proceed with trial 

170 

Assignment — Assignment of Interest of 
plaintiff pending litigation — Assignee not 
applying to be substituted as plaintiff — 
Suit will proceed at the instance of original 
plaintiff — Decision will be binding on the 
assignee also — As against plaintiff, defen. 
daot cannot raise objection as regards de. 
feot of parties when interest of plaintiff in 
litigation was fnlly represented 49<x 

Benami — Pnrobase by father in name of 
eon — Father obtaining mutation of names 
and granting receipts in name of bod — This 
does not establish gift by father to son : 462c 

Benami transaction may be for no ap. 

parent reason 462(2 

Bengal, Agra and Assam Civil Courts 
iot ( 1 $ of 1881), S. 8 Transfer of 
appeal by Diabriob Judge to Additional DLs. 
triot Judge— From mere absenoe of order 
to that effect in order.aheet, It oaunot be 
held that Additional District Judge has do 
iuiisdiotion to hear appeal 267a 

Bengal Irrigation Aot (3 of 1816), Ss. 41, 
69 and 63 — Only registered owner oan sue 
for rent— I d suit for rent by snob owner 
defendants cannot plead that rent was due 
to some one else a^ 188 

Bengal Land Registration Aot (1 of 
18l6), Si.13,81 — Contract of lease — Lessee 
assigning lease — Assignee giving notice to 
lessor and tendering rent — felatlonship 
is oreated between lessor and assignee ^ 
Lessor's suit for rent against assignee is nob 
barred even if lessor not registered : 272a 
Bengal Land Revenue Sales Act (11 of 
1659), S. 38 — No arrears of land revenue 
— Suit to set aside sale not barred 76a 

S. 38 Taking out money order in 

office of origin is nob payment to eolleotor 
of revenue 

- — S. 56— Object of S. 36 explained— 
During pendency of mortgage suit, morb. 
gage property sold for arrears of land reve. 
nue and purohasod by mortgagor benami 
m another's name— Banamidar taking pos- 
sessioo and mutation in his name-Snib 
by mortgagee that revenue sale is fraudu. 
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Bengal Laod Reyenue Sales Act 
lent and iDoperative against him held not 
barred by Section 36 168 

Bengal Revenue Recovery Act (1 of 
1690) t S. 4 (2J — Collector of Mirzapore in 
U« F. iesaing certificate for certain sum 
recoverable as rent of public ferry settled 
by District Board of Mirzapore — Certifi- 
cate sent to Collector of Saran in Bihar 
with request to recover sum under provi- 
sions of Revenue Recovery Act — Collector 
of Saran selling certain properties of that 
person — Person paying under protest entire 
sum and then bringing suit in Court of 
Saran for recovery of amount paid by him 
— Sec. 4 (2) held applied and suit should 
have been instituted at Mirzapore 517 
Bengal Sair Regulation (27 of 1793). 
Aru 2 — Dues payable by occupant of gola 
on sales of articles stor^ therein is tax or 
doty— Consolidation of amount on various 
articles makes no difference 633a 

Bengal Tenancy Act (8 of 1885). 5. 22 (2) 
— Cosharer landlord purchasing occupancy 
holding acquires separate interest in raiyati 
bolding paying to bis co-proprietors their 
share of reut — His interest passes to bis 
transferee with transfer of proprietary in. 
terest — Transferee sub. letting it to another 
— Latter becomes raiyat 522a 

jSs. 65 and 167 — Sale of bolding in 
execution of rent decree — Stranger pur- 
chaser bas charge for decretal amount as 
against holder of mortgage of part of bold- 
ing executed before purchase — His rights 
are similar to those of purchaser of holding 
in execution of decree on prior mortgage — 
Failure of purchaser to aunol incumbrance 
under S. 167 — He does not lose priority 
over bolder of incumbrance (FB) 3S9a 
— S. 86 ( 6)^S, 86 (6) does not apply to 
non -transferable holding 200a 

S. 104.J — Record of Bights — Entry 

regarding rent is conclusive 44 

S. 153 — Question in suit as to amount 

of rent annually payable or as to liability 
to pay rent — Suit falls under S. 153 — 
Second appeal is competent 258c 

S, 167 Tenant of non-transferable 

bolding mortgaging it to third person— 
Holding sold in execution of rent decree 
and purchased by landlord bimself—Land- 
lord can ignore mortgage without formally 
aUDuliing it under S. 167 (ObiUr) 

(FB) 3395 

■ S, 167 — Non-transferable bolding sold 
under rent decree — Holding purchased by 
landlord — He need not annul enoumbrance 
on it 2005 
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Bihar and Orissa Co-operative Credit 
Societies Act (6 of 1935). S. 49— Dispute 
referred to Registrar for award — Registrar 
fnnetioDs as Civil Court and does not sot 
without jurisdiction in deciding whether 
dispute is time.barred or not SOOa 

Bihar and Orissa Municipal Act (7 of 
1922). 5. 12— Word "may** interpreted— 
Action brought by Chairman of Munici- 
pality is nob maintainable 499a 

— S. 12 — Suit regarding validity o£ 
proceedings of Municipal CommiBsioners 
cannot be brought in name of Chairman 
— Such mistake is not merely of form bub 
goes to the very root .of action 236c 

S. 62 — Municipality has no unrestrict- 
ed right to sell or lease road or its portion if 
it is still required for purposes of Act: 683a 

5. 62 — Commissioner can dispose ot 

land whether acquired or become vested 
by reason of S. 58 6835 

S. 82 — Odqs to prove that meeting 

was not held is on assesses — Municipal 
Officers called upon by asaessee to produce 
papers giving explanation as to why they 
were not forthoomiog — Judge coming to 
conclusion that meeting was not held — 
Imposition of tax held irregular 20 

iS. 115 — S. 115 relates to latrine taxes 
also 236c 

S. 117 — Cases of one ward heard by 

Committee directed to bear cases of differ, 
eot ward — This does not affect jurisdiction 

236a 

S. 117 — Mere fact that objection was 

beard by committee ooneieting of only two 
Commissioners does not affect validity of 
assessment 2365 

Sz. 172 (f) and ISS — Commissioner 

has no unrestricted power to sell or lease 
any roadway which is being used by public 
as public highway or thoroughfare : 683c 

Bihar and Orissa Public Demands Reco- 
very Act (4 of 1914). S. 24 — In execution 
of money decree against B property ordered 
to be sold subject to charge of certificate 
filed by A against B — Sale proclamation 
issued and property purchased by D — D 
filing objeotioDB in certificate proceedings 
that B bad no interest left in property 
attached— Objections rejected — Suit by D 
for declaration of title and confirmation of 
possession filed more than one year after 
his objections were rejected held barred 
under Art. 11» Limitation Act — Order 
rejecting D's objections held passed under 
Section 24 10» 

Bihar Money-lenders Act (3 of 1938)^ 
S, 11 — Scope — In view of the provisions 
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Eih&r Hoiiey^Idnders Act 
of 8. 107, GoverQODentr of lodia Acfc, 193S, 
Sac. 11, Bibar Money. leoders Act, beiog 
repngDBDt to the proTieioss of the Usury 
Laws Bepeal Act, 28 of 1855i ie Toid to 
the extent of the repugnaDoy 555a 

S. 11 — Scope of — There is nothing in 

8. 11 to prevent the creditor from recover, 
ing at laaet the principal amount of his 
loan bo^vevar much be may previooely 
have realized on account of intereat : 4575 
11 — Applicability — S. 11 being 
repngnant to the earlier existing law is void 
to the extent of the repugnancy and hence 
it cannot he applied to the mortgage trans. 
action long before it was enacted 4515 

£. II — S. 11 is not applicable to a 
transaction which took place in January 
1939 360c 

** 5. 11 — S. 11 is repugnant to 8. 2, 

Usury Laws Bepeal Act, and must to the 
extent of that repugnancy be treated as void 
under 8. 107 (l), Government of India Act 

(FB) 555 

S, ii^S. 11 does not affect decree 
already passed 4ga 

~~ S» 12^B^ 12 gives complete discretion 
to Gonrt in the matter of re-opening of 
accounts 565i 

—5. Interest at 12 per cent, simple 
does not contravene Act— If lender behaves 
reasonably and forbearingly towards deb* 
tor, Court is not bound to reopen old trans. 


actions 4904 

“—5. Jd“S. 15 is void being repugnant 
to Order 34, Civil P, 0. 277 

r — “ S. 16 is void under S. 107, 
Government of India Act 217 


“ B. 16 does not override any 
contract between the partiee or the decree 


S#. 26 and 17 — S. 16 must be res 
with S. 17 — Court is reqnired to mentic 
m sale proclamation value of property est 
mated by it 9 q 

Bihar Money.Ienders (RegnJatlon t 
TraMaotions) Aot (7 of Jp5p;, S. 73 - 
Application nndet S. 16 of nuBmenaed A, 

TTi!»!*o “ peodenoy of appeal t 

High Conife Amending Act of 1989 comin 
into force— 8. 18 of Amending Act applit 


Bakasht Lam 
?P Arrears of Rent A 

exeente decree only after rednoing deoret 
^onnt according to S. IS-Reyiaion^do 


Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Bent Act 
5. 15S. 15 applies to execution pro- 
ceedings 5705 

5 , 15 — S. 15 is not repugnant to any 

existing Indian law and is not void d70c 
Bihar Tenancy Act (8 of 1984)— Bnit for 
produce rent after Amending Act is gov- 
erned by one year's limitation 2690' 

S. 5 (IJ and Sch, 3, Art* 2 (h) — 

Usufructuary mortgagor taking lease from 
mortgagee ~ Relationship of landlord and 
tenant is created — Landlord's suit for 
arrears of rent is governed by the provisions 
of the Bibar Tenancy Act 2725 

^— 8 ^* 7 and 167 — Permanent tenure 
held at variable rate of rent — Tenure hoi. 
der creating under tenure at fixed rate of 
rent — Teoure brought to sale and pur- 
chased by proprietor — Fixed rate of rent is 
not binding on proprietor — Bent of under 
tenure is liable to enhancement 404 

— S. 21 — Kabnliyat purporting to be 
lease of laud and amount payable to lessor 
described as annua) jama — No clause that 
besides cutting wild kbar lessee would have 
no right to land — Lease held ooltivating 
lease and settled raiyat acquired occupancy 
rights under 8 . 21 5944 

Ss. 26^B and 26.N — Bs. 26.B and 

26.N do not apply to mortgages, still less 
to usufructuary mortgages 200 o 

— Ss. 26*0 and 26*E — Traneferee has 
no valid title against landlord until land- 
lord s fee is paid in accordance with S. 26.E 


^ TT • oooa 

S. 49 — Holding consisting of agricul- 
tural and homestead land settled on agri. 
cultural raiyat — Raiyat to provide milk, 
curds, ghee to holder in oonsideratioD of 
settlement of homestead land and assist 
holder in cultivation — Notice served on 
raiyat not complying with provisions of 
8. 49 — Suit for ejectment of raiyat from 
homestead land only olaimiog amount for 
milk, ghee, etc. which raiyat failed to sup. 
ply Raiyat held was under, raiyat— Claim 
for ejectment held could not succeed 409 
— — S«. 62 and 280 — S. 62 is wider than 

j A tenure-holders are 

entitled to abatement 3865 

proprietor can 
obtain full decree for rents due to estate to 
extent of his recorded interest oven if his 
title 18 to smaller intereat 680a 

— -S. 60- Claim for hack rents is suit for 

6305 

S. 60 — Distiootion cannot be drawn 
between rent due to proprietor and renfe 
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Bihar Tenancy Act 

duo to proprietor as successor — Fact that 
sometbiDg happens to proprietor will not 
change nature of rent 6S0c 

S. CO — It cannot be said that S. 60 

only bars plea that rent is due to some 
third parson as proprietor 630d 

5. dO— Suit for rent by registered pro- 
prietor — Plea that be alone is not entitled 
to maintain suit is barred 630c 

Ss. 116 and 120 — No evidence to show 

that lands were under cultivation before 
they were let out or that they were pro- 
prietor's private lands by local custom — 
Lands recorded as zirat but person in pos- 
session recorded as having Don.occupanoy 
right therein — Lands held not proved to 
be of zirat character 594a 

153 — Jeth raiyat relieved of bis 

duties by landlord — Question whether 
tenants are liable to pay lower rent after 
deducting amount of mafi is dispute regard- 
ing amount of rent^Claim of tenants that 
holding is other than occupancy tenancy 
raises question relating to interest in land 
— Second appeal is admissible (SB) 520a 
-^—5. 155 — Eight of ejectment which is 
unqualibed eo far as contract U concerned is 
qualiBed by S. 155 if it is applicable 4135 
Ss. 179 and 155 — Parties to perma- 
nent mukarrari expressly agreeing that on 
default of payment of rent on certain date 
of any year lessor should be entitled to re- 
enter — On default lessor is entitled to 
decree for ejectment without conforming 
to provisions of S. 155 4I3a 

Sch, 3t Art. 2 (h) (ii) — Suit for claims 

before the Act but Sled afterwards is 
governed by new Act 2826 

Bond — Ordinary instalment bond and 
mortgage bond payable by instalments — 
Difference stated (FB) 4336 

Registered — Recitals in endorsement 

— Burden of proof explained 1086 

Burden of proof — Evidence — Both parties 
giving equally probable evidence"* Question 
of onus does not arise — Judge has to decide 

issue on evidence ^ m®? 

Central Provinces Land Revenue Act 
(18 of 1681), Ss. 33 and 252— Jurisdiction 
of Civil Court— Suit by lambardar for re- 
covery of amount of revenue paid by him 
on behalf of cosharers as zabti bhogra is 
not one for collection of revenue, nor one 
connected therewith but one for payment 
of money made and falls under S. 69, Con- 
tract Act — S. 162 is not applicable and 
Civil Court bas jurisdiction to entertain 
such suit 497^ 


Central Provinces Land Revenue Act 
* S. 65-4 (?) — Scope and application 
of S. 65-A (7) fully explained — Meaning of 
words and expressioDS in S. 6d-A (7) inter, 
preted — Protected tbikadar cannot be 
ejected for mere non-payment of thika 
jama (FB) 806a 

Child Uarriage Restraint Act (19 of 
1929), $4 26— Accused making no objection 
to trial on ground of omission to bold pre- 
liminary inquiry — Order of Magistrate 
cannot be complained of if trial establishes 
not only prima facie but also substantive 
case against accused 525 

Chota Nagpur Encumbered Estates Act 
(6 of 1876), Ss. 2 and 12.A — Scope of— 
Holder includes members of joint Hindu 
family when entire estate is placed under 
management of Collector on application of 
karta of joint Hindu family — Disqualifica- 
tion as to alienation in S. 12-A applies, not 
only to him but also to other members of 
family who are owners of property when 
application is made — Mortgage executed 
by them without Commissioner's sanction 
is invalid 451a 

Ss. 2 and 12>A — Holder — Meaning 

explained 451c 

S. 22.4 — Sales in execution come 

under S. 12. A 19^ 

Chota Nagpur Tenano; Act (6 of 1908), 
S. 21 (b) — 'Irrespective'* — The word 
"irrespective" in 8. 21 (b) oanuot be held 
to mean "subject to" 1616 

5, 69— Scope — Misuse by sub-tenant 

to whom lands transferred by tenant — 
Misuse held capable of remedy 149a 

S. 139, Proviso — Rent suit filed in 

Court of Deputy Commissioner— Question 
of title having arisen, suit transferred to 
Civil Court — Suit will be governed by 
Rules of Civil P. C.— Appeal from decision 
in suit lies to Judicial Commissioner : 369a 

S. 277— Scope— B. 177 does nob apply 

to suit commenced before Deputy Commis- 
sioner but transferred by him to Civil 
Court 8696 

Ss. 182,161 and 231 — Decree passed by 

Deputy Commiesiouer can be legally trans- 
ferred to Civil Court for exeoutiou— But on 
transfer of execution to Civil Court limita- 
tion for execution would be that provided 
by 8. 181 and application to renew old exe* 
oution would be governed by 8. 231: 2306 

Ss. 211 and 224^Sa!e in execution of 

rent decree — Necessary parties bob repre- 
sented — B. 211 does nob apply— Civil Court 
is not precluded fromeotertainioga suit to 
set aside sale 226a 
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Chota Nagpur Tenancy Act 

Ss. 213. 258— Laodlord euing person 

who is not bis tenant and obtaining decree 
for rent — Holding sold in execution of 
decree and parcbased by stranger — Suit by 
tenant for recovery of bolding is not barred 
by S. 258 — Application under S. 213 to set 
aside sale is no bar to recovery of property 
— Pnrcbaser is not entitled to refund of 
parchase money paid by him and with* 
drawn by landlord 171 

*CiyII Procedure Code (5 of 1908), S. 2 
(ll) and 0, 23. R, 5 — Person intermeddling 
with estate of deceased cannot be brought 
on record when another person is found to 
be true legal representative of deceased's 
property 117 

S. 2 ('llj— Legal representative — The 

{act that the legal representative bas nob 
taken possession of the property does not 
assist another person who is not in posses* 
sioQ of the property of the deceased but 
claims to be bis legal representative — If he 
is the legal representative, it is bis duty to 
take poasession of the estate, and it is no 
answer to the proposition that the legal 
representative has not taken possession of 
the property 47a 

S. 2 (17) — Advocate engaged by 

{jovernmeot to oondnet civil suit on behalf 
of Government on daily fees is public 
ofBcer 77 j 

—5. 20 — Suit on bandnote — Place of 
suing is either where contract is made or 
where it is agreed to be performed — In the 
absence of plea to the contrary by defen* 
dant, it may be taken that money was to 
be repaid where the transaction was made 


o, 42 — Conrb transferring decree fo 

execution to another Court is entitled t 
reoall it if decree has not been executed — 
Application by decree, holder to Court trang 
ferring decree for recalling it is step.in-ai 
of execution made in accordance with la; 
before proper Conrt and can save licnitatioi 
Mwr Art. 11 , Limitation Act 144 ( 

^?'~Exeoutiog Court can see whe 
tber decree under execution was null am 
jmd—Buit heard and decided after plain 
tiff 8 death ~ Decree ie nollifcy and can h 
treated aa anoh in exeoabion — Judgment 
debtor becoming aware of nullity of deore. 
after sale m execution but before laat dat< 
tot application under O. 21, B, 90 Hi 

for setting aside sale 53 ^ 

■r^‘f and 0. 31, Sr. S8 and 63-^ 
Ferson haymg two capacitiea. one aa repre 


Cisil P. C. 

seotative of judgment^debtor and another 
as bis personal capacity — Objection in his 
personal capacity to property taken in exe. 
outioD — He is not limited to objection under 
S. 47 but may adopt procedure under 
O. 21, R. 58 354 

S, 47 — Bar of suit — If exeention of 

decree for possession is barred by limitatioDi 
fresh suit by decree-bolder for same pur. 
pose is also barred— Mere inundation of 
land does not amount to dispossession of 
jadgment.debtor or constructive possession 
of deeree^holder so as to create fresh right 
to sae 260 

S. 47 — Profits of Gbatwali Estate 
attached by decree-bolder— Order rejecting 
decree. holder's objection to certain items 
in budget of estate falb under S. 47 and is 
appealable 242a 

* S. 48 — Art. 182, Limitation Act, can. 

not be invoked in finding starting point for 
12 years under 8 . 46 — Period of 12 years 
under 8 . 46 cannot be extonded by amend, 
ment of decree 607 


S, SI and 0. 21, B, 21 — Scope of — 

Application (or execution by arrest of 
judgment.debtor— Judgment.debtor cannot 
object on ground that decree. bolder should 
first proceed against property and be per- 
mitted to proceed against person only on 
failure of bis remedy against property : 380 

S. 52, Proviso, sub.cl (b) (as amen. 

ded by Act 21 of 2936^— “SnfEoienb means 
to pay debt*’— Onus is on decree, holder : 22 

S. S2 — Scope of — 8 . 52 is applicable 

to a case of company taking assets and 
liabilities of another company under liQui* 
dation on the ground of juatioe, equity and 
good conscience 580c 

52, 53“ Award for debts of father 
passed against eon as legal representative 
Ancestral property in son's hands oan bo 
attached and sold in execution 5006 

S. $0 Crown grant containing pro- 
hibition against alienation — Creditor can 
proceed only against profits and not against 
tenure itself 593 ^ 

——S. 60 — Profits accruing to ghatwal is 
not salary — Surplus profits of Ghatwal 
Estate after making certain deductions can 
teatkaobed 2426 

— — 5. 60— Debt for being atfeaohable need 
not oecesaanly have become payable— 
^muneration which baa become doe oan 

pay- 

able till after certaia time 77a 

s. 60 (V <k) and Salary covera 
dauy fee of advocate engaged by Govern. 
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ment to coodoct civil suit od its behalf 

77c 

S. 60 (l) (h) and ( i) — The scope of 
cl. (i) cannot be restricted by saying that 
salary mentiooed in cl. (i) refers to the 
salary of one who is entitled to get allow, 
ances DDentioned in cl. (h) 77d 

S. 66 — Claim of person who alleges 

actual purchase to be esclusively on his 
behalf or on behalf of himself jointly with 
certified purchaser in pursuance of agree, 
ment is barred by S. 66 207 

S. 75“S. 73 covers also money volun- 
tarily paid into Court by judgment. debtor 
to satisfy decree under execution 392a 

* S. 73 — S. 73 is imperative — Sum 

paid in Court by judgment.debtor to satisfy 
decree of attaching creditor is asset avail- 
able for rateable distribution among other 
creditors 3926 

* ■■ S. 50, 0. J, J?. 3 — Cerbificate.debtor 

incurring liability to Co-operative Society 
— Amount oMiability determined by award 
of Begistrar, Co-operative Societies— Certi- 
ficate issued and in execution thereof pro. 
perty advertised for sale — Claim by plaintiff 
to attached property summarily dismissed 
by certificate officer — Suit by plaintiff to 
set aside such decision — Plaintiff joining 
Begistrar, Co.operative Societies, as party to 
stiit — No proof of service of notice under 
S. 80, Civil P. C., on Begistrar — Held that 
Begistrar was not proper party to suit — Id 
any case, service of notice under S. 80, Civil 
P. C., not having been proved he could not 
remain on record S2a 

S. 80 — Provisions of S. 80 mnst be 

strictly observed 326 

S, 100 — Inference as to nature of 

tenancy from proved faots is question of 
law 4486 

S. 100 and O. 41, B. 11 — Lower 

Appellate Court recording findings of fact 
in diemiasing appeal under 0. 41, B. 11 ~ 
FindiDgs are binding in second appeal: 2676 

S. 102 — Suit for recovery of price of 

trees alleged to have been out from land 
of plaintiff landlord and misappropriated 
by defendants ~ Case against defendants, 
although one of wrongful cutting of trees, 
not necessarily one within purview of 
Ch. 17, Penal Code — Jurisdiction of Small 
Cause Court to try suit is not barred 
Second appeal from suit is competent : 3l6a 

S. 104 (cl — In appeal under S. 104 

(o) validity of award itself cannot be chal- 
lenged 597a 

^—Ss. 100 (c) and 115 — Court refusing 


Civil P. C. 

to try particular issues as prelimiDary 
issues before going into merits of case — 
Aggrieved party presenting revision petition 
against the order — High Court dismissing 
application summarily — Its decision does 
not give rise to any point of importance or 
difficulty 80 as to warrant grant of certifi. 
cate under 8. 109 (c) 564a 

6'. 215 — If Court has jurisdiction, even 

if it decides particular matter wrongly, it 
cannot be said to have acted illegally or 
with material irregularity 5646 

S. 115 — Lower Court imposing on 

decree.bolder an order, which it has no 
jurisdiction to make — Decree. holder is 
entitled to relief — Order should be set aside 

518 

S. 115 — Failure to exercise jurisdic- 
tion owing to wrong interpretation of law 
— High Court whether will interfere de- 
pends on facts of each case 2636 

S. 115 — Appellate Court not dealing 

with points raised by appellant and not 
making effect to understand and appreciate 
appellant's case — Its order is open to revi- 
sion 2166 

S, 115 — Suit on mortgage executed by 

father — Son added as defendant — Issue 
framed whether mortgaged property was 
self.acquired property of father or property 
of joint family — Trial Court disallowing 
this question and removing son from cate- 
gory of defendants on imaginary ground of 
hardship — Order of Court held could be 
revised 74 

S. 149 — Memorandum of appeal in. 

sufficiently stamped accepted by Court by 
inadvertence— Appellant appearing to have 
made honest attempt to comply with law 
“ Court may allow time to make up defi- 
ciency 83*^ 

,5. 151 — Matters to be considered in 

applying S. 151 stated (FB) 678<i 

Ss. 152, 115— Trial Court refusing to 

ooDSolidate the suits although they warrant 
coDSolidatioD — High Court can interefere 
in revision 306 

0. 2, B. 1 and S. 115 — Party defen- 
dants to action claiming causa of action 
against principal defendants— Court allow- 
ing them to be joined as co.plaintiffs — 
High Court will not interfere under S- 115 

157 

0. 1, B. 10 — Transposition of parties 

— Object of — Power is discretionary and 
its use depends upon facts of each case 397 

0. 7, B. 11 — 0. 7, B- 11 applies to 

appeal also — Appellant should be given 
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opporiocity o{ makiog good deBcienoy io 

. • ^ AFT 


court«fd6 


137 


— p. 7, R. 11 (c) — MecnoraDdum ot 
appeal iDSufficiently stamped cannob be 
rejected ooless opportunity is gi^en to ap« 
pellant to make good«deficit 432 

—0* S, i?. 6 — is oreator© ol 

statute and is unknown to rules of equity 
— Defeudaut'e claim if barred by UmitatioD 
at date of suit cannot be pleaded by way of 
£et»oS 567 

0. 9, R. 2»Gourt cannot order plain. 

tiff to file process.fees before filing date 
for appearance of defendant ~ What order 
shoald be passed stated 160 

0. Jfi, Sr. 10 and 17 — Witness — Non- 

appearance on day of bearing— Order-ebeet 
mob clear as to direction to witness to re- 
appear — Witness held not guilty of wilful 
.absence iu defiance ot order 285 

—0, 21, R. 2 — Entry of satiefaction of 
decree can be claimed only if payment la 
made to deoree-holder or to his agent 

411c 

’ 0. 21, R. 2 — Suit for damages — 

Creditor receiving payment towards decree 
but not Mrkifyiug it — la execution taken 
out by him judgment-debtor paying deore. 
tal amount over again— Judgment. debtor *8 
-suit for recovery of damages for breach of 
contract held maintainable — Cause of ao- 
tioD when aeorues stated 156 

Slf 65 and S, 73 — Mere 
•deposit does not satiefy decree — Sum paid 
into Court by iudgment.debtor to satisfy 
decree of attaching creditor rateably die* 
tri bated among other creditors — Entire 
decree of attaching creditor is not satisfied 
•and attachment therefore continues (Per 
Manchar Lall J.) 392 ^ 

*7^?' ” Claim to 

attached property rejected upon merits— 

Suit by claimant under 0. 21, B. 63 

^Onua is on him to show that he is owner 

Property sold before 
^PPUoakion under B. 68 coming for hearing 
—Court has jurisdiction to hear applica. 

430o 

Zl, Hr. 58 and 63 — Owing to order 
application under 0. 21, R. 68 
decree.hoUer forced to bring suit under 

Inlfifi whether there was 

execution 

could not be reagitated in suit 430d 

■o. 9I?-B 68 

.™aer 0. 81. 


CiYil P. Cc 

petty sold in ezecntloD — Person instituting 
suit under O. 21, B. 63 held not obliged 
to implead auction.purohaBer as party 

3210 

0. 21, Rr, 58 and 63 — Father making 

gift of bis property to daughters — Property 
attached in execution of decree against 
daughters — Claim by father under 0. 21, 
B. 56 dismissed — Suit by him under 
O. 21, B. 63 — Burden is on him to show 
that be was entitled to resist attachment 

3216 

0, 21, Rr, 58 and 63 — Sait under 

0« 21, B. 63 is mere eontinuatioa of claim 
proceedings noder 0. 21, R. 58— Purchaser 
of property from claimant after order has 
been passed in bis favour but before inetu 
bution of suit under 0. 21, B. 63 is not 
necessary party to suit — If necessary par- 
ties are impleaded within one year, he 
cannot raise plea of limitation 136(X 

0. 21, Rr. 58 and 63 — Creditor whose 
attaobment is raised on claim under 0. 21, 
58, and who avails himself of right 
given by O. 21, E. 63 can sue on bis 
behalf alone for getting alienation declared 
void— He need nob sue on behalf of all 
creditors 133 ^ 

0. 21. Rr. 68. 62 and 63— Sale of 

mortgaged property in execution of decree 
—Application of mortgagee under 0. 21, 
B. 68 dismissed ^ Action on mortgage by 
mortgagee more than one year after die. 
missal of application under O. 21, B. 58 is 
barred as against purchaser 21 

■ 0. 21 , R. 63 — Suit under Prayer 

for injunction does not take plaint out of 
operation of Art. 17 (l), Court-fees Act 


: 9' — Onoa to prove that sale 

18 colourable and without consideration is 
on deoree.holdar 02 ^^ 

— 0. 21. R. 89 and S. 73 — Five per 
centum of compensation paid to auction, 
purchaser cannot be treated as asset of 
judgment.debtor available for distribution 
to aU dwree-holders ^Obiter per Manohar 

* S99„ 

a^b) (i},cls. (a) 

E deposits with 

hi8 application such amount etc,"— Mean 

m*S?A ^®^?.‘’® a^aiflaion is deposit 

made with the application— Application if 

deposit cannot be re. 
jeotrf Opportunity mast be given to 
applicant — On facta appHoatioo Lid waa 
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properly admitted on date o( deposit — 
Court held should have beard application 
OD merits and adjudicated upon it (FB) 248 

* 0. 21, Br. 100 and 101 — Mortgagee 

of tenant is not his legal representative 
and is not bound by litigation against mort* 
gager — He can apply under O. 21, R. 100 

263a 

0. 22, R. 100 — Purchaser of transfer. 

able bolding can apply under O. 21, R. 100 

253 

0. 21, B. 103 — Attaching decree. 

holder purchasing mortgage property and 
obtaining possession, not made party in 
mortgage suit — Dispossessed by purchaser 
of same property at mortgage sale — HU 
application under 0. 21, R. 100 dismissed 
— Suit for redemption on ground that mort. 
gage sale not binding held fell under 0« 21, 
R. 103 7c 

0. 22, R. 2 — Suit by father along mth 

others does not abate on father's death if 
SODS refuse to be substituted as legal repre. 
sentatives and are joined as pro forma defen. 
dants 225d 

0. 22, R. 22 and 0. 43, B. 1 (k) — 

Order refusing to set aside abatement of 
appeal is appealable 623a 

O. 23, B. 1 (3) Father along with 

others suing for possession — Father dying 
pending suit — Sons refusing to be substi- 
tnted as legal representatives — Sons not 
withdrawing or abandoniog claim by for. 
mal application — Suit proceeding upon 
plaint as it originally stood — Bona never 
became plaintiffs and 0. 23i B. 1 U not 
applicable 225e 

0. 23, R. 3— Appeal— Parties inviting 

Court to adopt procedure not contemplated 
by Civil Procedure Code— Whether appeal 
lies or not depends npon intention of par. 
ties — Parties to mortgage suit filing com- 
promise petition and asking Court to pass 
decree in terms— After expiry of time allow, 
ed for executing necessary deeds, parties 
informing Court to decide bitch as to whe- 
ther certain survey number was included 
in suit mortgage — Court upon deciding 
matter passing decree in terms of compro- 
mise — Appeal held did not lie from the 
decree 

0. 26, B. 9 — Commission cannot be 

issued in appeal simply to give opportunity 
to bring forth new evidence by a party 
who deliberately avoids it in trial Court- 
Superior Court has only to see if snbordi. 
Bate Court exercises discretion judicioosly 
or capriciously 270 


CivU P, C. 

—0. 32, R. 3 — Suit against minor re. 
preseotedby guardian ad litem — Defendant 
becoming major after preliminary decree 
— Final decree passed without removing 
guardian ad litem and without describing 
defendant as major ie not nnllity — Same 
considerations apply.to execution proceed, 
inge 601 

" 0. 32, R. 7 — No particular form need 

be used by Court in granting permission— 
Application on behalf of minors for leave 
— Order of Court directing matter to be 
referred to arbitration held amonnted to 
recording permission 387 

0. 32, R. 7 — Arbitration — Reference 

without leave of Court expressly recorded 
with reason renders all proceedings invalid 
at the option of minor 278 

0. 32, R. 16 — Allegation that defen- 

dant is of unsound mind or weak intellect 
— Procedure to be followed stated 25a 

0. 33, R, 1 — Ornaments worn by 

woman posing as pauper whether can be 
classed necessary wearing apparel (Quare) 

955 

33, R. 6 — Application to sue or to 
appeal in forma pan peris backed by cbam- 
pertors acting behind scenes — Application 
cannot be granted 385 

0, 34 ^ B. 1 — Decree-holder attaching 

mortgage property in execution of money 
decree is not necessary party to subsequent 
mortgage suit, either uuder O. 34, R. 1 or 
under old S. 91, T, P. Act 7a 

0. 34, R, 5 — Terms of final decree 

varying from those of preliminary 'decree 
— Jndgment'debtor not objecting to such 
final decree- ExeontioD sale held and con. 
firmed ^Judgment-debtor cannot say that 
the final decree or sale is not binding on 
him 

0. 38, B. 7 — Property not mentioned 

in writ of attachment cannot be said to be 
under attachment 81a 

0. 38, R. 7— Attachment before judg. 

ment of immovable property ^ — Actual 
attachment is to be effected in manner 
prescribed in O. 21, B. 54 for which proper 

form is Form No* 24, Appendix E. 815 

0. 41, Br. 23 and 25 — Remand — 

Matters finally decided by order of remand 
while remanding case cannot be reopened 
afterwards when case comes back from 
lower Conrt 6805 

0. 41, R. 33 — Action by person die. 

missed— No appeal by him hot cross. objec. 
tion — Appellate Court still can grant him 
relief 5045 



Subject Index, A. I. B. 1939 Patna 


15 


CiEil P. C* 

0 46, S.?— Date of decree meana 

date OD which jodgment waa prODOODced 
and not date when decree wae signed 

(FB) 667a 

•^—0* 46, S. 7 ( I) (as amended in 1920 J 
—Meaning of 0. 48, E. 7 (l) explained— 
B. 9 of PriTy Ccnocil Boles gires Coorfc 
power in Privy CoTinoil appeals to extend 
time for making deposit of printing costs 
beyond limits fixed by 0. 45, B. 7 (l) 
(Obiter) (FB) 667i 

** 0. 47, J?. 1 and S. 151 — Application 

to set aside order dismissing appeal for non* 
filing of appellant's list within time cannot 
he entertained nnder 0. 47» B. 1 — It can 
however bo entertained under S. 151: 4 Pat 
704 = A1 R 1926 Pat 27 — 91 I C 483, 
OVERRULED (FB) 678a 

— 0. 47, I — The words "any other 
snffieient reason” mean a reason snffioient 
on grounds analogous to those specified in 
Buie 1 (FB) 6788 

0. 47, R, 1— New matter or evidence 

should be discovered by party applying for 
review and not by Court — Error ahoold be 
apparent on face of record and not one 
caused by Court (FB) 678c 

— Sch, 2 — Partition suit — Parties agree* 
ing ae to their respective shares — Agree, 
ment incorporated in preliminary decree 
and division of properties referred to arbi. 
trators — Final decree based wholly on 
award— Case is covered by 8oh. 2 526c 

Scft, S, Para. 1 — Partition suit — 
Parties not having agreed as to mode of 
division referring matter to arbitrators — 
Para» 1 covers snob case 626a 

Sch, 2, Para. 16— Deoree in accord, 
ance with award— Appeal does not lie even 
if award itself jg in excess of powers con. 
farred on arbitrators 526d 

Sth. 2, Para. 18 ~ Contract between 
parties to refer dispute to arbitration— 
One party backing out and filing suit in 
disregard of contract — Other party not 
applying for stay of suit— Court has juris, 
diction to pass judgment 118 

Companies Act (7 of 1918), S. dd-Mere 

# 18 no ground for refusal 

01 rectification 608a 

S. 88 — Discretion regarding costs is 

ointraot - Nowtion - Non-paymeSoI 

mortgage money mthin stipulated period 

k- - u discharged can 

be sn bstitoted by new contract 477a 

—Indemnity-Benefits of -Transferees 
Of portions of mortgage property under. 


Contract 

taking to pay sale consideration to morligagee 
—Contract of indemnity id created between 
mortgagor and transferees to relieve former 
from mortgage liability — Catlse of action to 
enforce contract when arises stated — Limi* 
tation is governed by Art. 83, Limitation 
Act — Donee from mortgagor taking remain, 
ing property free from encambrance is 
entitled to l^nefits of contract 194 

Contract Act (9 of 1872), S. 2 (d) — 
Consideration may move from third party 

4776 

— " S. 16— Person accepting terms of com* 
promise as he bad no other option — This 
cannot be test to determine undue infiueoce 

477a 

— S. Ed— Criminal prosecution for non. 
componndable offence — After Magistrate 
bad come to eonolosion that prosecution 
could not stand, parties referring dispute to 
arbitration whereby it was agreed that 
accused shonld sell disputed plot to oom- 
pl^oant for certain amount — Sabseqaent 
to end of proseention accused receiving 
amount as price of plot agreed to be sold to 
complainant — Agreement held not void 

Ss. 25 (8) and 157— Mere acknowledg. 
ment of partnership debt by newly admitted 
partner withont any promise to pay or 
without consideration does not create a 
new or a valid contract 323^ 

“~5s. 25 (8), 62, 249 — Debts borrowed 
by two persons — Sabaeqnently another 
person along with these two persons signing 
hatohitta account book in respect of debts 
prior to his joining partnership — Such 
doonment held did not contain a promise 
to pay by each third person nor amounted 
to novation and as snob third person held 
not liable by virtue of this document CPer 
Manohar LaU and Fael Ali JJ., Chat, 
tarji J . oontraj 823 ^ 

““5. 62 Suit on novated oontraot — 
What plaintiff must prove stated 477<} 

— S. 62 — Novation — Acknowledgment 

01 partnership debt by newly admitted 
partner which continues prior liability of 
other partners does not amount to novation 
of contract ^Per Fazl Ali J.) 323 (j 

— S. 74 — Penalty — Interest at higher 
rate m case of default if amounts to — Rate 
of interest need not be restricted to one 
apreed m primary contract but Court oan 
give reasonable compensation which will 
not be higher than higher rate stipulated 

457a 
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Contract Act 

S. ri—Compoond interest — Provision 

for 18 per cent, per annum is nob penal: 360a 
Corporation — Proceedings — Attack on 
validity of proceedings most be clearly 
defined and proved 236ci 

Cosbarer — Joint decree — Decree cannot 
be affirmed as to unascertained shares of 
some and reversed as to those of others 

198a 

Costs — Suit on mortgage — Suit decreed 
with costs against subsequent purchaser — 
Decree is not personal decree 41a 

Court.fees — Valuation of suit — Decree 
alleged to be collusive and void — Suit 
restraining decree-holder from esecntiog 
decree — Suit must be valued at amount of 
decree and court^fee paid on such amount 

672a 

Appeal — Question whether plaint or 

appeal sufficiently stamped “ Difference 
hetweeu value of stamp ou plaint and 
amount demanded by Court is value for 
appeal ^ 5716 

— Partition suit — Value of suit “ More 
property claimed as falling to share than 
that already possessed — Value of suit for 
court, fee is value of property claimed in 
excess ^ ^ 274c 

- DetermioatioQ ” Decision of taxing 
officer is final 836 

Court.fees Act (7 of 1870), S.7— Suit for 
averting danger or loss to property already 
in possession Suit cannot be valued at 
value of property — Plaintiff can put any 
valuation to relief claimed— Dnleas such 
valuation is unreasonable or arbitrary Court 
should not interfere with it , 

S. 7 (iv)(c) and S. 7 (iii)and (W— 

Title suit in guise of partition suit “Ad 
valorem court^fee must be paid 2746 

S. 1 (iv) f'cJ— Classification— There 18 

no distinction between recovery of 
sioD and confirmationof possession— Suit to 
aet aside sale in execution and confirmation 
ct possessioD-Valoe of suit is value of land 

5 7 (i^) (c) —Court. fee is to be paid 

on the relief available at the time of the 
institution of suit, and with subsequent 
change in circumstances a new relief can be 
added on amendment of plaint and 
nay coort-fee thereon ^ 219a 

7 (i^) (c) — Two prayers in plaint 

for declaration and for possession if neces- 
sary, make one for declaration and conse- 
quential relief and require ad valorem 
court, fee . 2196 

Sch. 3 Annezure B— Application for 


Court-fees Act 

letters of administratiou to estate of deceased 
member of joint family — Property ooneiat- 
iog of money at banka belonging to joint 
family not being trust property held not 
exempt from duty 126 

Criminal Procedure Code (5 of 1898}, 
S,35 — Under 8. 35, as it now stands, Court 
can pass separate sentences for offences 
under Ss. 457 and 380, Penal Code 319 

* S. 5i (1), Para. 7 — ” Reasonable 

complaint*' explained — To justify arrest 
there most be in existence aa fact, as op- 
posed to belief, warrant issued under Ex- 
tradition Act 129d 

* S. S3 — District Magistrate of Dhenka- 

nal State cannot under B. 83 issue warrant 
to Railway police in charge of railway lands 
in that State to arrest acoosed alleged to 
have committed offence io that State— Bub 
be has such jurisdiction by virtue of Noti- 
fication No. 34 I. B. of 14th January 1937 

129a 

Ss.l07a7td 145 — Delivery of possession 

by Civil Court — Proceedings under Crimi- 
nal P. C. cau be started either under S» 107 
or S. 145— When Magistrate should proceed 
under either Section stated Judgment- 
debtor regaining possession and peacefully 
enjoying it when proceedings started— In- 
ference to be drawn by Magistrate and pre- 
sumption bo start with mentioned — 
Decree-holder getUng symbolical possession 
of judgment-debtor's zamindari property— 
Possession interfered with by judgment- 
debtor— Deoree.bolder starting proceedings 
under 8. 145 -Magistrate cannot refuse to 
entertain proceedings on ground that actual 
possession was not given to decree-holder 

15Ia 

S. 233— Publie right— Meaning of — 

Bight enjoyed by such large number of per. 
sons as to make them unaacertainable and 
to make them class or community is public 
right— Bight claimed by selected number df 
persons in village is private right— Question 
has to be decided on facts of each case 

460a 

Ss. 133 and 139 — Requirements of— 

Mere existence of reliable evidence in sup- 
port of denial of right is sufficient to stop 
hands of Magistrate in proceeding under 
Section 133 4606 

S. 244 — Magistrate caunob by passing 

repeated orders under S, 144 avoid decision 
of dispute which may be dealt with under 
B. 145 or S. 107, Criminal P. C. 512 

S, 244— Order under 8. 144 prohibiting 

people from cutting grandi in another village 
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Criminal P. G. 

tesoinded by District Magiefcrate— Order of 
District Magistrate held did not give people 
liooDse to commit crimioal trespass or riot 

314a 

■ -S. US — Possession of snccessfnl petty 

in proceedings nnder S. 145 cannot be pat 
an end to by nnaDceessful party by mere 
Tioleoce or surreptitions ioTasion 611a 
S. 145— Party forbidden to distnrb pos- 
session of snocessfnl party cannot be allowed 
to plead that in spite of order ander 8. 145 
be is still in possession or bas been able to 
regain possession by force 6116 

' S, 145 — Fresh proceeding ander S. 145 
can be started if parly to it was not party 
to former proceeding nnder 6. 145 ( Obiter*) 

611c 

—5. 145 — Order of Magistrate nnder Sec- 
tion 145 dealing with larger area of land 
than that included in proceedings is liable to 
be set aside — What is proper coarse stated 

565 

— ' S. 145 — Landlord claiming possession 
of namber of plots — Various tenants claim- 
ing different plots separately — Amalgama. 
tioD of all plots in one proceeding under 
6eo. 145 is not illegal or irregalar if parties 
are not prejodiced thereby 353a 

■ S. 145— One set of oosharer landlords 

is oapable of representing entire body in 
proceedings ander 8. 146 3536 

S. 145 — Order of Magistrate ander 

S. 146 set aside by High Oonrb direoting 
him to prODoanea jcdgment after oonsidera- 
tion of evidence as a whole — Original 
Magistrate being transferred, case transfer, 
tad to bis sacoessor — Bnooessor is not obli. 
ged to examine witnesses other than those 
examined by hia predecessor 281 

——5. J45 — Scope— Proceedings nnder 
9. 145 can be institoted in oases where dis- 
pute has arisen as to the possession of 
tninerals 209a 

- — 5. 145— Proceedings under Magis- 
•trate can consider question of title to aacer. 
tarn who is in possession — Unworkod 
'minerals who oan be possessed stated — 
Person having heritable and transferable 
taterest in land under patta — Sub-soil 

by patta-Person cannot 
claim to be owner of minerals — Minerals 
anderlymg land would bo deemed to be 
ow^ by proprietor 2096 

i ^^^“^OMesaion— Nature of— Un- 
rniiSSfr “u *'1^“ nnwoiked 

minerals in area or grants leases to third 
1989 Indexes (Pat.)— 8 & i 


possession of minerals 

209c 


Crimmal P. C. 
deemed to be in 

within that area 

8. 145 — Possession and onster — On 

considering facts, party held in possession 
of minerals at places being worked by him 
— Operations by party held did nob con. 
stitate oasber of proprietor's possession 
over uoworked minerals 209d 

Ss. 145 and 147 — 8. 147 may apply 

where 8. 145 does not apply 2066 

S, 146 — Fact that witnesses are 

examined locally does not disentitle party 
to costs 206c 

Si. 145, 147 and 435 — High Court bas 

revisiooal powers over proceedings ander 
S. 145 and S. 147 — High Coart in revision 
will interfere with exercise of dieerelion 
when it is exercised on wrong principles 

206(2 

~~ Ss, 145 and 439 — Order'nnder S. 145 
—High Court does not interfere in revision 
on the merits as a role 187a 

S. 146 (2 ) — Fees khntagaral, arhab 
and keali do not come within the definition 
of "land or water" 206a 

■ ' S. 146 — Order of Collector under 
Bengal Survey Act is decision of oompetenb 
Coort within the meaning of 8. 146 348 

* S. 147— Magistrate refusing to take 

action under 8. 147— High Court oannob 
Older him to initiate proceedings 111 

S, IdP— Btatement by accused in oir- 
oumstanees provided for by S. 27, Evidenoe 
Act, is admissible even if made to police 
officer during investigation 577a 

Ss. 162, 637 — Accused has statutory 
right bo be supplied with copies of statemeute 

to police by witnesses for prosecution 

Magistrate rejecting application of accused 
for being supplied with such copies and 
proceeding with ferial— Failure to oomply 
with mandatory provisions of Seo. 162 
vitiates trial— Provisions of 8. 637 oannob 
he invoked by proseoution 174 

— S. ^35— Evidenoe to prove one offence 

Identical with that by which other is to be 
Mtabhshed— Acts oan be regarded as one 
tfftOB&otiOD 677i 

-~S. 2S6 — Magistrate after framing 
charge immediately aaking aeonsed if . he 
wants to oross-examine witnessea-Pailure 
to record reasons in writing for so doing is 
irregularity and does nob Titiate trial if 
accused is not prejudiced 172 

- S. 267, Proniso- Opportanity given 
to aocosed bo oross-examine witnesses for 
proseoution after charge not availed of— 



18 


Subject Index, A, I. E. 1939 Patna 


CrimiDal P. C. 

Magistrate is jostided in declining to resom- 
mon witnesses for cross, esamination 24a 

Ss. 423 and 439 — Acquittal under 

Ss. 302/149, I. P. Cm whether can be con* 
verted into conviction under Ss. 326/149 
under combined appellate and revisional 
powers of High Court (Quare) 611/ 

Ss. 438t 439 — High Court will not 

entertain time^barred revision application 
in absence of esceptional circumstances— 
Pleader's ignorance of High Court practice 
or petitioner being pardanashin lady held 
not exceptional circumstances'^Befosal to 
make reference under S. 438 does not give 
fresh start of limitation 320 

— S. “False complaint— Magistrate 
refusing to direct prosecution— On appeal 
Sessions Judge directing prosecution — 
Order is not appealable 178a 

Criminal Trial — Acquittal — Setting aside 
— Original charge under S. 427, 1. P. C. — 
After bolding local inquiry without notice 
to parties Magistrate concluding that offence 
was under 8. 426 and acquitting accused 
under S. 247, Criminal P. 0.— Acquittal 
held must be set aside 186 

•^—Appeal— Appellate Judge fixing day 
for bearing pleader for appellant and after 
hearing him dismissing appeal summarily 
"Judgment complete one, dealing with 
evidence in detail and with points raised 
by appellant — No grievance can be made 
of fact that no notice to Crown is issued 

246 

Compromise — Parties filing compro- 

mise for offences compoundable without 
Court's permission — Accused must be ac. 
quitted forthwith — Complainant cannot 
resile and insist on case being proceeded 
with 

Confession of co. accused corroborated 

by other evidence is sufiloient ^ 356 
- Confession of co-accused and evidence 
of approver distinguished (Per Mohamad 
NoorJ.) , 35<i 

Enmity between accused and witnesses 
— Conviction based on their evidence is 
bad 

- Evidence— Biot alleged to be result of 
threats by accused to prevent employee of 
complainant from working for bis employer 
—Hearsay evidence of complainant as to 
what employee told him regarding threats 
—Admissibility explained 6596 

—Identification of property not discre- 
dited by absence of test identification 
Court is to act on evidence of witnesses as 
to identification ^ ® ^ 


Criminal Trial 

■ Index — Notes in index embodying 
statements regarding things said to have 
happend at various points — It is not proper 
to put them before jury 577d 

Murder— Motive — M and G charged 

with murder — O not actuated by motive 
but acting in concert with M in committing 
murder — G held guilty of murder but liable 
to lesser penalty 4436 

-^—Practice — Magistrate should not send 
record of judicial character to police for opt- 
nion— What is proper course stated 141a 

Practice — Charge once framed should 

not be dropped before trial ends — Charges 
framed under more offences — Judge drop- 
ping some of them must record reasons — 
Withdrawal of some charges before convic- 
tion based on others is premature 35a 

Bevision — Application in revision by 

private parties to convict accused of offences 
of which they have been acquitted and to 
enhance sentence on them, when can be 
entertained stated 61 Id 

^—Bevision — Powers of High Court — 
Single mistake by lower Court of misread, 
ing evidence would not justify High Court 
in setting aside acquittal 26 

Eiot as result of party faction in vil- 

lace — Cause of trouble abould be ascertained 

659a 

— Story of unjustified attack not suppor- 
ted by unambiguous and unimpeachable 
evidence — It is unsafe to accept it unless 
sonnorted by circumstances indicating its 
truth 

Trial by jury — Non-direction — Failure 

of Judge in oases of sexual offences to warn 
jury of danger of convicting accused on 
uncorroborated testimony of girl amounts 
to noD-directioD 636a 

Irial by jury— Misdirection— In case 

of sexual offences like abduction, Judge 
abould tell jury that if girl was immoral 
it made her story of abduction less pro- 
_ Failure to do this amounts to 
misdirection 

Custom — Bight of burial — Local custom to 
bury dead cannot be said to exist unless 
Court is satisfied of its reasonableness and 
its certainty as to extent and application 

682 

BindiDE effect— rsage, however exten- 

eive, cannot prevail over positive lew: lole 
Deed— Attestation— Proof— Deed attested 
by mote than two witnessee— One attesting 
•witness proving its due execution and 
attestation— Mere fact that other attesting 
witness, subsequently examined, does not 
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Deed 

foTinally proTe attestation does not lead to 
presumption that he did not in fact attest 

55dc 

Defamation — Slander— Information given 
to police regarding certain person’s charac- 
ter resulting in search of his bouse— Action 
broQghI by that person against persons 
giving information b neither action for 
malicLOQs bouse search nor for trespass bat 
for slander 89 

Easements Act (5 of 1SS2J, S. 13 — Ease- 
ment of necessity — An easement of neces- 
sity b one without which the property 
retained upon a severance cannot be used at 
all, nor one which is merely necessary to 
the reasonable enjoyment of that pionerty 

* 164 

Egnity — There is no snch thing in India 
as rules of Common law or equity eo nomine 

5066 

Evidence — From mere fact that judgment 
does not mention certain item of evidence 
it cannot be held that judgment cannot be 
sustained 231a 

Evidence Act (1 of 1672), S. 55— Suit to 
eject defendants on gronod that they were 
nnder-raiyata of plaintiffs —In Ebanapnri 
proceedings, preceding finally pnblished 
Becord of i^gbts. one of plaintiffs stated in 
deobion of Ehaoapnri officer to have admit- 
ted on behalf of all jointly interested that 
predeceasors-iQ.interest of defendants were 
cosharers— Admission held admissible: 591 
S. 68 — The provisions of S. 68 are 
mandatory and apply equally whether a 
document is prodnced in original or secon- 
dary evidence of such document b given: *4 7c 
^ PrwiJo— TVords * Indian Begis- 
tratioD Aot, 1908^* interpreted 47 d 

" — Lease in favour of one person— 

Fact that another person is coeharer with 
him b not matter which varies terms of 

o. 92 Beoital of consideration is not 

c^f doonment ( Obiter) 508a 

S. 92 — Oral agreemeot modifying 
f^kered oontracb of lease u not admissible 
eyidenoe 428a 

-S. 92 Conveyance reciting that pro. 
petty u transferred by jndgment.debtor for 
certain conrideration (satisfaotioD of mort. 
gage decree)— Oral agreement that vendee 
would proceed no farther in proaecntion of 
cla^ for Mttam money debts not specified 
in the deed can be proved 411o 

— S. 92 (ij— 'Dsnfmctnary mortgage of 
holduig proTidins pndM ij.« that Mott 


Evidence Act 

gsgee should pay rent — Sobsequont oral 
agreement that mortgagor should pay it is 
inadmbsible 


142a 


92, Proviso (3 ) — Oral evidence can 

— ^ ^1 ---- ■ *• 


be adduced to prove agreement snspendiag 
the coming into force of contract contained 
in a promissory note 495a 

S. lli — Bobbery committed along 

with murder — Stolen articles discovered 
with accDsed as result of statement made 
by him to police — Possession not explained 
by accused — Question whether presnmp. 
tion of graver of offence or lesser offence 
should be drawn — It is for prosecution to 
establish graver presumption 577c 

S. 114, Ulus, (f) — Letter posted but 

returned as being refused by addressee 

Presutnption stated 540/ 

S. 115 — S. 115 represents law of 

estoppel in England 296<2 

——S. 157— Unregistered sale deed ad, 
mitted in evidence — Jinding as to adverse 
possession based on other facts and circom. 
stances— Date in sale deed not taken as 
starting point of adverse possession — Find- 
log held in accordance with law 488c 

Execotion — Decree against father — 
Joint family property attached— Father 
dying before sale actually held— Decree, 
holder can proceed against what would 
have been father’s share when be died 568 
Exeonting Oonrt cannot sell property 

situated ontside its jnrisdiction— Judgment. 

debtor not objecting to confirmation of sale 
IS ^topped from contending that sale was 
nnmty — Bnt another eseontion creditor is 
not prevented from proceeding against same 
property m execution of his decree 632 
-Jndgment-debtor cannot assert that 
real deoree-holder is someone else than 
named in decree 4115 

-“Step.in.aid — Decree transferred to 
other Conrt for exeontion — AppUcation 

aUer transfer made to Conrt transferring 

decre e 18 not skep-in-aid of execution 289 

Dimitafaon— Order of executing Conrt 

dUmissed on part 
satufaotion with costs— Order is final— 

aPPUcation for exeontion most 

(1936), B.‘ir9 (o“ (6) 

Biona ate not alternative 

i~ 7 (f h P w framed under S. 77 

factory falling ii^ 

Si hot water and dying m 

Bult of scalding-Pit into which fcc“ eS 
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Factories Act 

occurred, fenced on three sides, fourth being 
kept open for approach — Pit did not ordi^ 
narily contain very hot water or other in* 
jurious substance — Manager of factory held 
could not be convicted for not observing 
Buie 72 (1) 46 

*’^Federal Court RuleSi 0. 9, B. 1 — 
High Court has power in proper cases to 
extend time fixed by 0. 45, B. 7, Civil 
P. G.,for depositing printing costs in Fe* 
deral Court appeals (Per Barries C. and 
Fazl Ah J Agarwala J., Dissenting) 

(FB) 667c 

General Clauses Act (10 of 1S97). 5. 10 
— OQice in S. 10 does not include office of 
Court — Deposit of printing costs in case of 
Federal Court appeal made on day on 
which High Court reopens after Annual 
vacation is in time under 8. 10 (Per Agar, 
ivala Jj (FB) 667tf 

Gift ^Parents setting aside property for 
maintenance of their children — Gift to 
children cannot be inferred 463s 

— — Unregistered gift of land doea not create 
title in donee's favour— By non-payment 
of rent for 12 years donee cannot claim 
nresoriptive right to hold land rent free 

368a 

GoYernment of India Act (1936), (S5 and 

26 Gdo.7, Interpretation— Value 

of decisions of Privy Council on North 
America Act stated (FB) 66a 

S$. 100 and 107 and Sch. Bihar 

Money, lenders Act is regarding matter in 
Provincial legislative List and must pre. 
vail in province even though repugnant to 
previous all India Acts 49a 

S, JOT The object of 8. 107 (l) and 

(2) is to make the Governor-General or Hie 
Majesty the co-ordinating authority in res- 
pect of concurrent legislation, to avoid con- 
fliot between a Provincial Act and an 
existing Indian law or Federal legislation 

90c 

S. lOT — Proviso to O. 21, B. 66, Civil 

P. 0., as amended by Patna High Court, is 
repugnant to S. 16 read with 8. 17, Bihar 
Money-lenders Act— Latter enactment not 
being reserved for assent of the Governor- 
General or His Majesty, 8. 16 read with 
8. 17 of the latter Act is void 90/ 

Jlem 4 of List S of Sch. 7— Concur. 

rent legislative subject — Meaning of civil 
procedure e • P R 
Highway — Owner pf^luud sbuttiu^ road* 
V7[.S uas right of 


Hindu Law— AdoptiOD — Custom among 
Gayawals of Gaya — Gift by sooless Gaya* 
wal of his Gadi to another — Latter is.callcd 
his adopted son — Such adoption is not 
adoption in its accepted sense under Hindu 
law and cannot have effect of removing 
adopted boy from natural family — But 
adoption in Dattaka form cannot fail even 
among Gayawals to have its usual conae* 
qoence of loss of son's rights in natural 
family 416 

Alienation — Father — After-born son 

cannot challenge alienation to extent to 
which it has already been made 662d 

Alienation — Coparceners — Legal ne- 

cessity — Whether alienation is for legal 
necessity must be decided on facts of each 
case— Adult members purchasing property 
— Mortgage of ancestral property executed 
for paying purchase price— Profits of pur* 
chased property more than sufficient to 
cover interest on mortgage — Purchase held 
for benefit of estate and family — Mortgage 
held executed for legal necessity and could 
not be cballeuged by minor members: 370 

AUeuation — Agreement for sale by 

karta of family property to end litigation 
which might have become source of trouble 
to family — Agreement is binding on other 
members 2916 

-^Alienation — Legal necessity does not 
include '^Janeo" ceremony of daughter's 
daughter's son 2876 

-^—Alienation — Widow — Antecedent 
debte — Inquiry to be made by the alienee 
stated 287c 

Alienation — Manager — Power of 

manager to alienate joint family property 
is not so restricted as to disqualify him 
from doing anything to improve condition 
of family — Only limitation which can be 
imposed on him is that he must act with 
prudence 

Debts— Widow — Debts incurred by 
her for her own purpose bind her own 
personal estate only 287a 

Debts— Manager — Manager borrow. 

ing money on bundi or promissory note to 
meet joint family necessity — Other members 
of the family can be sued on and made 
liable upon hondi or promissory note 976 

Joint family — Debts — Borrower sui 

juris — Onus is on coparcener to establish 
that bargain was vitiated by fraud or undue 
influence ^ 5526 

Joint family — Members of joint family 
recorded in revenue papers as holding each 
certain specific portion of property — This 
does not indicate separation 1876 


//. On 
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Hindu Law 

Joint family — Suryiving member is 

not representative of deceased member : 75 

Joint family property — Property 

aeonired from an aant by a member would 
not prims facie be the property of the joint 
family at all 25b 

Partition — Proof of — Names of two 

widows entered in fiecord of Bights as 
having equal sbarea— Entries beldsnffioient 
proof of separation 23 

Beligious endowment ^ Speoifieatioo 

of purpose, dedication of property and 
divestiture by donor necessary — Divestiture 
how proved stated 45 

* Beligious endowment — Succeasion— 

Founder acting sbebait during bis life but 
making no disposition of shebaitabip to 
take effect after his death — No usage, 
course of dealing, or other ciroumstanco 
showing special mode of devolution^ Sue* 
cession to office of sbebait is governed by 
ordinary Eindn law of sneoession ~ If 
founder is eucoeeded by female heir ehe 
takes limited interest — After her death 
next heir takes as foil owner 1 

Stridban — Succession — Stridhan of 

maiden and of woman married in unortbo* 
dox form — No difference 636<2 

—Succession “ Mitakshara does not 
exclude from consideration test of propin« 
quity or nearness of blood — Beligioos 
efficacy is to be oonsidered only in competi* 
tion between persons of same class 636a 
— ^Suooeeaion — Mitakshara School — 
Stridhana of maiden — Order of sneoession 
stated 6864 

—Widow — Dedication of portion of hus- 
band 8 estate for her own spiritoal benefit 
and not that of bet husband is invalid : 636/ 
Widow — Accretions— Widow inherit, 
ing estate from her husband purchasing pro* 
perty at revenue sale out of income of estate 
“Property purchased must be deemed to 
be accretion and part of estate— Widow not 
taking possesion of property ~ Possession 
of old proprietor does not become adverse 
againet the reTereiooers till the death of 

taoome.tax— Loss-Capital or income— 
Asaassee investing money in shares of 
company— Company going into liquidation 
out of which new company formed — New 
Mmpany agreeing to aUot shares and 

u- — Agreement not 

fulfilled resulting m asssasee losing much of 

Mooontable m asseaament IO 7 


Income-tax Act (11 oi 1922), Ss. 3 and 4 
(3 .vii; — Bait by widow against A for p03« 
session of moveable and immovable pro- 
perties left by her husband on ground that 
A was not rightful owner — A claiming to 
be rigbtfol owner — Suit decreed in favour 
of Iwidow awarding her certain moveable 
properties and also damages for wrongful 
detention of moveables — Sum received by 
assesses during year of assessment towards 
damages held not income (SB) 662 

losolyency— Debts in insolvency exceeding 
Bs. 5000 — Proceeding should proceed before 
District Judge and not Deputy Commis. 
eioner^Meie fact that Bs. 1600 is doubtful 
debt makes no difference 73 

Interest — Bate of — Bate in each case 
depends upon facts and ciroumatances : S52a 

Ample security — Merely from this 12 

par cent, compound interest held not 
excessive 552o 

Customary rate about Bs. 2 per cent* 

compound — Plaintiff charging 2 per cent, 
componnd — Court redueing it to Bs. Ih per 
cent, simple op to date of suit — Disoretion 
is wisely exercised 323/ 

Bate of — Loan on handnote^ChaDoes 

of repayment alight — Substantial rate of 
interest can be demanded ~ 18 per cent, 
compoundable yearly is not unfair 203 
InterpretatioD of Statutes — Each part 
of statute should be so construed as to 
avoid conflict with other part (per A/ano- 
har Lall J.) 392<2 

Every Act is to be read as speaking in 

present 158 J 

ProviBions of two enactments when 

repugnant to each other stated 90a 

Jurisdiction — Dbeukaual State — Noti- 
fication No. 34 I, B. of 14th January 1937 
“Meaning of. explained 1296 

Native States — 'Notifioationa dated 
28th March 1912 and 14th January 1937 
are not ultra vires 129 u 

Landlord and Tenant — Kent — Bight 
to^ recover rent implies right to realize it 
with interest in case of default HOg 
Privity of estate between lessor and 
lessee s assignee when arises stated 5226 
- — Abandonment “ Transfer of holding 
by ohandnadar — Transferor remaining 
in posaesaion of one room of bouse on hold, 
lug with leave and license of transferee — 
There is abandonment by obandandar and 
landl ord is entitled to recover holding ; 604a 
Tenancy — Existence of — Law of 
tenancy when apples, stated “Payment of 
rent to landlord who is not' proprietor of 
land does not create tenancy ,4996 
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Landlord and Tenant 

Permaneot teoanoy — Oons of proof — 

Where a tenant alleges that his interest is 
a permanent one the onus lies opon him to 
establish such an interest 448a 

' SerTice tenure — Borden to prove 
right to bold adversely to landlord lies on 
tenant 3626 

^ Service tenure — Tenant refusing 
service is liable to be ejected without 
notice to quit 362c 

Interest of recorded persons that of 

tenantd^at.will — There is no accession to 
mortgaged property if mortgagee acquires 
these plots by buying these persons out — 
Landlord on redemption is entitled to 
possession of plots in their original condi. 
tioD 3586 

Rent*** Suspension of — Tenant dispos- 

sessed by landlord from certain plots in 
holding — Plots treated by landlord as 
forming part of one holding at lump sum 
rent and not at rate per bigba — Tenant is 
entitledt on dispossession, to total suspen* 
sion of rent i A I R 1938 Pat 379^ 
REVERSED 356 

Sbarabmoaiyan holding — Suit for 
arrears of rent — Tenant occupying house 
on bolding has right to claim set.off in 
respect of municipal tax of bouse paid by 
him 352 

Permanent tenancy — Facts leading to 

inference of such tenancy stated 850 

Holders of interests similar to one of 

tbikadar cannot be ejected for non-payment 
of rent (Obiter) (FB) 3056 

Tenancy — Nature of — Proof ^Kabu- 

liyat by which tenaucy is created not 
registered — No patta in respect of teuanoy 
produced — Eabuliyat is not admissible to 
prove that tenancy is permanent 296a 

Suit for ejectment on ground of breach 

of agreement ~ Tenants executing agree- 
ment that they would build a tbatobed roof 
with tiles ou house coustruoted on land 
leased out and would not make a chat ~ 
Mere creation of roof inside building and 
under tbatobed.roof does not in law amount 
to breach of agreement (Obiter) 2966 

goib for produce rent — Burden of 

proof — No evidence before Court to form 
estimate — Decree will be passed only eo 
far as liability is admitted by tenant 2696 

Landlord mortgaging holding with 

possession cannot create right in tenant to 
hold land rent free 2566 

Suit for rent — All tenants made par- 
ties — Claim by one tenant for abatement 
of rent enures for benefit of all 257 


Landlord and Tenant 

Rent 9uit“S6veral tenants joint pro- 

misors — Suit for rent can be instituted 
against one or more of them (Obiter) 230c 
Tenant — 'Tenant renouncing tenancy 
— Landlord still accepting rent from ten. 
nant — Landlord cannot say that tenancy 
has ceased 180 

Notice — Implied tenancy — An implied 

tenancy is not such a tenancy as entitles 
the tenant to a notice of ejectment 1676 

Custom in Gaontiai village of SambaU 

pur district — Custom requiring consent of 
puDcbas to allocation of bouse site applies 
even to site on which bouse is standing 
and which is abandoned 155a 

Tenant occupying house sit© as monthly 

tenant^On bU ejection be is not entitled 
to compensation for improvements of site 

1556 

Relationship— Rights depend on con- 
struction of patta governing relationship — 
But where Record of Rights is not rebut- 
ted by patta, relationship held governed 
by Record of Bights 43 

LandTenure^Serviceteoure^Occupanoy 
raiyat allowed to deduct certain amount 
from rent for rendering services as jetb 
raiyat — Entry in Record of Rights not 
indicating holding as jetb-raiyati jagir — 
Holding partitioned — Holding held not 
service tenure (SB) 5206 

Mokarrari tenure — Certificate sale of 

mokarrari tenure — Balance of convenieoce 
—No injunction can lie against a dakhal 
dehani which has already been effected — 
Balauco of convenience lies in favour of 
auction-purchaser incurring liability to pay 
large amount as yearly rent to superior 
landlord 509 

Zabti bhogra — Assessment of— Vali- 
dity cannot be ohalleuged in civil suit 

497a 

— ■ —Service tenore—Inferenco of perma- 
nent heritable character, when cannot be 
justified 362a 

Gbatwali Estate — Profits of estate 

attached in execution of decree ~ Dis- 
tinction between procedure for ascertaining 
and realizing rents and profits when decree 
is passed by Bevenue Court and Civil Court 
— Civil Court has to appoint receiver for 
preparing budget which is to be finally 
approved by Court — Receiver in foootion- 
ing his duties is to act under direction of 
Court 242c 

Lease — Construction — Origin of tenancy 
known — It oanuot be inferred from facts 
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iiease 

proved that feecaBcy ia other than what it 
• • • 296o 


parports to be 


Constniction — Plaintiffs saing to ejecli 

defendants after serving them witb notice, 
alleging that they held land under monthly 
tenancy*^ Defend ants oootaodiog that they 
had permanent tenancy and that io any 
case, plaintiffs ^ere estopped by their con. 
duot from denying that tenancy was per* 
manent — Eabuliyat by which tenancy was 
created inadmissible in evidence being un« 
regie tered'^Facts and circumstances relied 
on by defendants held did not amount to 
representations so as to create e$toppel~ 
In absence of contract to contrary, tenancy 
held to be from month to month and plain* 
tiffs held entitled to eject defendants — 
8. 5 3. A, T. P. Act, held had no application 

296e 

Construction — Settled raiyat execotiog 

^arpesbgi lease for three years -^Settlement 
taken with object of acquiring more land 
for onltivation^^No mention in document 
that lands pledged as security for repayment 
of advance ^Document read as whole held 
amounted to lease for cultivating purposes 
^Executant held became occupancy raiyat 
at the end of lease 365 

^—Construction — Mokarrari lease exe* 
outed by jagirdar in Chota Nagpur— Words 
potra poutradik mai warisan kayem moka* 
mian” in lease mean ^'male heirs of lessee’s 
body representatives or assigns" 202 
Legal Practitioner — Admission by, on 
point of law U not binding on party but 
decree on basis of the admission is bitading 
unless set aside 580a 

Doty of — Pleader retaining olient's 
money as loan— Relationship of debtor and 
creditor most be proved — When proved, 
qnestion of misconduob does nob arise 

. . (SB) 343e 

-“Apphoation offering special oath to 
plaintiff and consenting to be bound by hie 
statement signed by some defendants and 
pleader for all defendants -Pleader adding 
Words for defendants" after signature — 
Pleader will be deemed to have signed on 
behal f of all defendants 322a 

Vakalatnama — Construction of — 
Powers given by vakalatnama in question 
held were wide enough to authorize pleader 
to file petition for special oath 2225 

n ftflvocate— Under the 

Bulea a clerk of ao advocate is 
tied to get nob less than five per cent. 
'Of the ^vooate's fee -Tea per cent, is 
treasonable and nob exoesaive 77 ^ 


Legal PraotitiouerB Act (18 of 2879), 
S. 14 — Failure to formulate charge of 
offence under S. 13 (b) does not render 
proceed iugs illegal if it has uot prejudiced 
pleader (SB) 343a 

S, 14 — Charge of professional mis* 

conduct — Strict proof ia necessary— Proof 
of facts giving rise to suspicion is nob 
enough (SB) 3435 

Lessor and Lessee — Leasee of ooal mines 
granting sub.lease on berms thatsub-lessee 
was to pay royaltiea — Sub. leasee execnting 
mortgage— Mortgagee putting prospective 
purchaser in possession of mines — Par* 
chaser agreeing to pay royalties during 
possession — Sale not completed and interest 
of mortgagee not assigned bo prospective 
purchaser — Purchaser entering into con* 
brack directly with lessor to pay royalties 
during period of possession — Lessor held 
could sue him directly for royalties oven 
though be was nob tenant of lessor 421 

Letters Patent (Patna), Para. 10— Single 
Judge in second appeal refusing leave for 
Letters Patent appeal — High Court has no 
jurisdiotioD to hear appeal— Provisions of 
Letters Patent are not inconsistent with 
B. 9, High Courts Act 4256 

Para. 11 ~ Para. 11 does not give 
juriadictioQ to High Court to hear appeals 
from deoidiOQ of single Judge of High Court 

426a 

Libel— Accepting libellous statement to be 
true is not actionable f^Per Mohammad 
Noor J.) 190 j 

—Qualified privilege — Defendant need 
not prove truth of allegation unless plaintiff 
proves malice TPet Mohammad Noor /.) 

. 190e 

Question of malice is one of faob (Per 

Mohammad Noor J.) 190/ 

Limitation * Statutes of — Retrospective 
effect — Act of limitation wbioh regulates 
procedure takes effect immediately— Bub, if 
it provides reasonable time for the enforce, 
meat of existing cause of action it does 
affect cause of action already accrued 282a 

——Plea of — No relief claimed againab 
party brought on record out of time — 
Question of limitatiou does not arise 1385 

Act Bhortaning period of 
limitation bub allowing period bebwaea 
pasaing of the Act and its coming into 
force bo bring suits affected by new Aob — 

such 

period are barred 122a 

— iDstibubion of suib-Sbafcute of limita. 
tion applicable is that ia force while suib is 
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instituted and not one in force when oaose 
of action accrues 1226 

Limitation Act (9 of 1908), S. 4 — S. 4 
does not apply to deposit of costs ('Per 
Aoarwala JJ (FB) 667d 

5, 7 — Decree passed on 28th January 

1932 in favour of foor pereone, grandfather 
who was karta of joint Hindn family, bis 
two sons, and grandson who was minor — 
Execution taken oat on 26th September 
1935 — Decree- holders relying on S« 7 — 
Minor represented by bis grandfather as 
next friend — Next friend, i. e. grandfather, 
held conld not give discharge witbont con. 
cnrrence of minor under O. 32, B. 6, Civil 
Ft C. — Limitation did not run against per* 
sons other than minor and execution held 
not barred — Application for execution by 
decree-holder other than minor was compe. 
tent 33 

^ S. 12 (2) — Time requisite for obtain. 

ing copy — Period between date of judg. 
moot and date on which decree is signed 
should be excluded even if copy of decree 
not applied for during limitation 135 

5. 14“ Good faith — Choice of plaintiff 

to file suit in either of two Courts — Plain, 
tiff's choosing Court inconvenient to defen. 
dant does not constitute lack of good faith 

866 

S. 14 (l) — Jurisdiction — Leave 

granted to file suit subsequently recalled — 
Case falls within "other cause of like 
nature" 86a 

5. 29 — Acknowledgment — Execution 

of fresh mortgage by one oo- mortgagor io 
consideration of previous mortgage after 
separation from other is not acknowledg. 
ment of or on behalf of latter 451d 

""—5. 19 — Bub-mortgage reciting mort. 
gagee's rights and liabilities nnder original 
mortgage^This is acknowledgment 4276 
5. 20 (as amended in 29972— Words 
paid as snch" are redundant after amend, 
ment — Payment made by debtor to creditor 
witbont specification but appearing in 
bandwriting of person making it — Creditor 
appropriating it towards interest — Pay. 
ment is deemed to be of interest as such 
within 8. 20 (1) 389 

S. 99“ Members of joint family carry- 
ing family busiDesa describing themselves 
io plaint by names addiug word "firm" — 
Deletion of word "firm" by amendment 
after limitation held did not bar snit 40 
■ S. 28 — Kborposh grant giving only 
abadi income to grantee — Grantee enjoying 
not only oenfruot of jungle and waste land 
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but leasing out the right — Grantee 
enjoying the right adversely and openly for 
more than twelve years— S. 28 held appli. 
cable and grantor lost bis right to timber 
by adverse possession 537 

Art, 60 — Plaintiff's father depositing 
money with defendant — After bis death 
plaintiff obtaining succession certificate and 
suing defendant for her share in deposit ~ 
Defendant alleging transaction to be loan 
“ Trial Court finding that amount was 
deposited for fixed period — Claim held 
governed by Art. 60— After expiry of fixed 
period, amonnt deposited was to be deemed 
amount payable on demand — Court had 
jurisdiction to decide real nature of traus. 
action 261 

Arts. 74 and 76 — Art. 74 does nob 
apply where there is default clause — Instal. 
meot bond with default clause — Claim to 
recover some only of instalments after two 
defaults is hit by Art. 75 (FB) 433a 
Arts. 74 and 75— Distinction between, 
explained (FB) 433c 

~Art. 76 ~ 'Waiver* — Instalment 
bond — Mere failure to sue or acceptance cl 
portion of overdue instalment does not 
amount to waiver of default fPer Full 
Bench) (FB) 433d 

** Art, 76 — Ordinary money inataU 

ment bond with defanlt clause — Limitation 
runs from the date of first default which is 
UDwaived— Plaintiff has no option to wait 
till whole sum becomes doe : 11 P LT 666 
= 132 IC 112. OVERRULED : (FB) 433d 
— 116 — Continuing breach — Start, 
ing point- Building house contrary to terms 
of tenancy — Limitation commences when 
bouse is finally erected 1496 

* Art. 116 — Begistration of mortgage 

bond obtained by fraud on law of regis. 
tratioD — Mortgagor and mortgagee parties 
to fraud — Document cannot be regarded 
as registered for auit on personal covenant 

5026 

Arts. 120, 93 and 252 —Applicability 

— Plaintiff purobaeing at rent sale inter, 
mediate tenure — Plaintiff suing for decla. 
ration that rent of ooonpanoy holding under 
that tenure was liable to enhancement — 
Defendants recorded in the last entry of 
the Becord of Bights as holding mukarari 
right on fixed rent — Plaintiff challenging 
the entry — Suit falls noder Art. 120 and 
Arts. 93 and 131 are not applicable — 
Starting point of limitation held to be date* 
of final publication of Record of Bights and' 
nob date of plaintiff's purchase d48(a 
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Limitation Act 

jr(. J3Z — Entry in Record of Bigots 

denying right not oap&blo of enioyment 
then— Snit challengiog oorrecfenees of entry 
is not governed by Art* 131 548i 

Art. Plaintiff's father in posses. 

sioD of village through lessees losing po3« 
session on sale in 1913 — Successors of 
lessees suing and obtaining possession from 
parofaaeer in 1923 and continuiDg till 192S 
and then compromising suit and admitting 
purcbaser'e title — Plaintiff suing in 1929 
for posseasioD — Possession of lessees from 
1923 to 1925 is tantamount to that of 
plaintiff and constituted break in posses, 
sion of pnrobaser and plaintiff's soit held 
not barred by limitation 225c 

Art, 245 — Applicability — Art. 146 

does not apply to suit for retorn of money 
deposited with employer as security for 
good conduct 688a 

— ~4rf. 182, ExpL 2 — ‘‘Proper Court" 
does not include Court which has already 
transferred decree for eiecntion to another 
Court 1445 


Mahomedan Lav — Dower — Belinquisb. 
ment — Document relinguishing part of 
dower and changing its character » executed 
when minor according to Majority Act is 
not valid and binding 138 

Gift — Gift by father to daughter — 

l^claratioD of possession is sufficient to 
give possession of bouse in which lived 
donor and donee 321c 

Gift — PosBessioD — Gift to daughter — 

Father and daughter living together on 
promises proposed to be delivered — Deoiara* 
tion of possession given to daughter is auffi. 
dent to give her posseasioD 316a 

GUt— Fosaeasioo — No evidence regard- 
ing delivery of possession — Mere fact that 
donee entered into transaction of sale of 
land gifted to him would not be snffioienb 
to establish possession 3165 

^ Guardian — De faoto guardian cannot 

impose obligations on minor— Elder brother 
aetbg for himself and as de faoto guardian 
of hifl minor brother, executing money bond 
for his father's debts — Minor is not liable 


Limited estate — When created by 
oontraot is nob repugnant to Mahomedan 

406 

Malioioas Arrest— Suit for damages— 
Decree sUent as to mode of execution— 
Iwree-holder proceeding against person of 
jnflgment.debtor by securing his arreeb- 
iJeoree.holder cannot be said to be actuated 


Halicioas Arrest 

by unreasonable and improper conduct and 
liable to pay damages to judgment*debtor 

18c 

Master and Servant — Wrongful dismissal 
— Damages— The measure of damages for 
wrongful dismissal independent of dama. 
ges for the loss of character is the amount 
of wages which the plaintiff was prevented 
from earning by reason of his wrongful dis. 
missal ^^Per Mohamad Noor JJ 1905 
Mortgage — Suit on — Person in possession 
without any title mortgaging it to pay off 
Government dues and to save it from being 
eold — Bightful owner subsequently estab. 
lishing bis title and obtaining possession 
*:-Mortgagee bringing suit on bis mortgage 
against rightful owner is not entitled to 
mortgage decree against estate — Nor is he 
entitled to money decree against rightful 
owner on equitable principle of salvage— 
Principle does not apply to case of person 
who was never in possession of estate under 
any claim whatsoever and who is no more 
than mere lender 559 

ConstruotioD — Payment of interest- 

stipulation to pay interest, not only op to 
stipulated period, but up to repayment of 
entire debt held proved 555d 

ConstmotioD — Payment of interest — 

Covenant to pay interest after the stipula. 
ted period held proved 55 5e 

Usufructuary mortgage — Tenanted 

property — The only way in which posses, 
sion can be given to a nsufructuary mort* 
gagee is to give him the right to realize the 
rents and appropriate them towards the 
mortgage money 6405 

—^Enforcement of — Under mortgage, 
deed, mortgagee entitled to recover morfc. 
gage debt by sale of mortgage property or 
by realizing rent from tenants of mortgage 
property— Failure to file suit on mortgage 
against mortgagor does not debar mort. 
gagee from filing suit for rent against 
tenants 540a 

Bedemption — Mortgage with posses, 
sion by tenant— Owing to default of mort. 
gagee in possession to pay rent bolding sold 
in execution of rent dooree and purchased 
by landlord— Mortgagor's right of redemp. 
tion IS extinguished and does not revive 
when holding is later on purchased by 
mortgagee ^ 883 

Subrogation— Subsequent mortgagee 

advancing money to mortgagor to pay ofif 
deoree of prior mortgagee — Intermediate 
mortgagee made party to deoree- Remedy 
to enforce right of enbrogation would be 



26 


Subject Index, A. L B. 1939 Patna 


Mortgage 

by way o{ suit and not by esecution after 
substitution in place of original decree* 
bolder — Cause of action for such suit arises 
from date when mortgage decree was 
paid oS 37 5d 

Subrogation — Case of subsequent 

mortgagee paying off prior mortgage out of 
bis own pocket and case where mortgagee 
adTances money to mortgagor for purpose 
of paying off prior mortgage — Difference 
between explained 375c 

* Subrogation— Prior mortgage paid in 

full by number of persons— They are enti. 
tied to claim subrogation in proportion to 
amounts they have respectively paid 375/ 

Priority — Decree creating charge on 

property passed on 19th February 1932 — 
Same property mortgaged on 26th April 
1932 — Decree registered on 10th June 1933 
— Mortgagee held bad priority over decree, 
bolder 96a 

Suit on — Failure to bring on record 

some persons having equity of redemption 
does not cause dismissal of whole suit — 
Though decree passed in suit will be ineffeo. 
tive against them» amount of mortgage debt 
payable for redemption will not be affected 
by their absence from record 495 

Mortgagor is estopped from denying 

his possession of property 475 

Redemption — Suit for — Attaching 

decree. holder purchasing mortgage property 
subject to mortgage ^Eis suit for redemp. 
tioQ after property is sold in execution of 
mortgage decree is nob tenable 75 

Negotiable Instruments Act ( 26 of 1881) ^ 
S, 20 — Right to bring suit — Suit by payee 
on pro. note without endorsement — Oppo* 
site party cannot plead that payee is bena. 
midar 347 

iS. 38 — Executant of pronote can prove 

that there was not preeenUy operative con. 
tract as embodied in the note 4955 

Nuisance — Public nuisance by trade — 
Dispute whether trade should be stopped 
or not — Overwhelming evidence proving 
existence of nuisance — Magistrate nnder 
8. 133, Criminal P. C.| ordering trade to be 
stopped and giving reasons why order for 
regulation of trade not proper — Magistrate 
using discretion properly and legally — 
Trade held conld not be ordered to be 
regulated in revision 163a 

Public nuisance dangerous to health 

cannot be legalized by long enjoyment 
(Obiter) 1835 

Orissa Tenancy Act (2 of 1913), S. 3 (23) 
<ind S, 128 — Holder of tanki babal land 


Orissa Tenancy Act 

is tenant and revenue officer can settle rent 

of bie bolding iQ2d 

S. 4 (3) — In determining whether 

certain person is under.raiyat, Court should 
see whether bis immediate landlord is raiyat 
— Entry in current settlemeot that imme. 
diate landlord is istimrari ohaodnadar — 
Entry implies that tenancy at its inception 
was not raiyati tenancy — Person bolding 
under such landlord is not under.raiyat 

158a 

Ss. 126, 127 and 141 — Entry of rent 

can be challenged only on ground of want 
of jurisdiotion — Settlement Officer within 
jnrisdicbion to record rent recording it er. 
roneously — Procedure forcorreoting mistake 
not utilized by party — He must fail 402o 
' S$, 127 and 241 — Declaration that 

tenancy is for different class from that 
shown in Record of Rights does not dis- 
place presumption of correctness of rent 
entered in rent roll 4025 

Papdanashin lady— Protection afforded to 
pardanashin ladies in respect of their trans. 
actions can be claimed only by them: 477d 
Partition — Commissioner to effect parti, 
tion and arbitrator — Difference between, 
explained 5265 

Partnepebip — Proof — Right to parti- 
cipato in profits is strong test — Bat real 
intention and contract of parties must be 
considered 323a 

Partnership Act (9 of 1932), S. 69— Sait 
which is not maintainable by reason of non. 
compliance with Seo. 69 cannot become 
maintainable at later stage by reason of 
subsequent registration 239 

*Penal Code ( 45 of 1860), Ss. 33 and 302 
— Accused assaulting deceased with inten. 
tion to cause death and after rendering him 
unconscious placing him on railway line 
where death is caused by train — Offence 
amounts to murder 625 

Ss. 96, 100 and 103 — Accnsed's bro. 

ther lessee of island within certain river — 
Party of Ahirs going there cutting grass 
and when returning pnrsued by accused 
party trying to get bundles back — Ahira 
resisting and assaulting accused party — 
Two of accused party receiving grievous 
hurt — Accused party returning to their 
boat — Assault by Abirs continuing — 
Accused firing at them with shotgun oaua. 
ing death of one — His act held came witbin 
exception in 6. 96 576 

S. 147 — People of village higher up 

channel obstmoting water — People in 
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Penal Coda 

yillage sitnated lower down cannot take 
law in tbeir bands by committing riot 

3U6 

■ —S. 249 ~ Mob armed with deadly 
weapons going to acbtove particular object 
by force — Knowledge that grievous hurt 
would be caneed is to be inferred on part 
of members 611e 

5. 2JI — Ingredients of offence under 

8. 211 — There is no penalty in See. 211 
for incautious or negligible acceptance of 
information wbiob complainant might have 
learnt by inquiry to be unreliable 178& 

Ss. 279 and 338 — Rash and negligent 

driving resulting in grievous hurt being 
caused to another — Accused should be 
convicted under Sec. 336 only and not both 
under Ss. 279 and 338 366 

S. 300, Exception 2— Provocation — 

Nature of — Person nob betrothed to girl 
but having intrigue with her sanctioned by 
custom — No obligation of marriage unless 
girl pregnant by him Person seeing 
another man in act of sexual intercoarae 
with girl and killing such other person is 
gnilty of murder 443a 

341 “ In searching for kidnapped 
girl persons coming across covered cart and 
stopping it bona fide believing girl to be io 
it — Owner of cart accused of kidnapping 
girl and police called for — On search 
girl nob found in cart “ Persona are not 
guilt of wrongful restraint 256 

S. 380 — No evidence that girl was 
under 16 years — Charge under Seo. 366 
depends entirely on proof of force or deceit 
— ^dge should explain this to jury 536i 
S, Absence of exact evidence 

of age “ Judge should strongly emphasize 
thia aspect of caae to jnry 536c 

—— S. <5(J4~'In8ult abotild be delivered to 
person insnUed with intention that he may 

be provoked to commit offence 27 

Permanent tenancy -- Inference of — 
Origin of tenancy unknown — Tenant’s 
prod^aaora in poaaeaaion for 100 years hav. 
*ng built anbstantial structures conaiating 
of mud walla and tiled roofs — Poaaea. 
flion for generation after generation without 

paying rent to landlord — Tenancy held 
permanent 

Pleadings— Allegations in plaint — Value 
01 Mortgage decree passed against adop. 
tive mother ae administratrix of her dec. 
eased husband - Suit by adopted son for 
resttaioing deoree-holdet from executing 
decree-peoree aUeged to be oollosive and 
void Son held not precluded from main. 
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P leadings 

taining suit — Allegations in plaint held 
not however suCBoient to raise presumption 
of truth 6726 

Suit against idoI-^Titlo — Description 

in title must be taken as whole — Whether 
name of idol is followed by that of mabant 
or vice versa, action is deemed to be against 
idol 430c 

Possession — Nature of — Actual and aym. 
boHcal possession — Distinction — Delivery 
of possession under Civil P. G. differs 
according to nature of possession and pro- 
perty — Legal effect of possession in any 
manner is dame as against judgment*debtor 
^Delivery of possession of zamindari pro. 
petty by proclamation is actual delivery 
and not symbolical 1516 

Practice — Evidence — Admissibility — 
Court once refusing to admit document has 
no jurisdiction to consider it when put in 
second time without explanation 530 

New case — High Court cannot spell 

out for the first time 323d 

Three brothers holding tenure — 

Tenure sold in execution of rent decrees — 
Landlord porobasiog tenure and settling 
same with another-* Brothers filing suite to 
set aside saIe9*~Higb Court decreeing two 
suits— Privy Council dismissing one— Privy 
Council order held had no effeot of extin. 
guisbing interest of other brother 276a 
" Roles of procedure — New roles should 
be followed in case pending when new 
procedure is prescribed 90a 

Consolidation of suits— Qaeskion who- 

ther two suits should be consolidated or not 
depends upon whether in the long run it 
would be expeditious and advantageous to 
all concerned to have them tried together 

, 30a 

Freoedent Federal Court decisioD— High 
Coarb is bound to follow Federal Court's 
decision 5926 

" Citation of English case law to consU 
der Indian statutes not in pari materia is 
^proper 323^ 

Ptmoipal and Agent— Contract of selling 
agency entered into in Calcutta whereby 
agent disposed of at Calcutta goods belong, 
^g to principal residing in Nabinagar— 
Payment to be made in Calcutta — Prinoi. 

pal 8 suit against agent must be instituted 
at Calcutta 

Suit by principal for aoooanfca of rent 

colleeked-Agent found gnilty of negligence 

As a t^ult some rent becoming time. 

for beid entitled to decree 

lor the rent not recovered 17 
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Subject Index, A. 

Promissory Notd — Suit on— Note executed 
by karta of Bindu family for debts taken 
for family — Debts repeatedly referred to 
in plaint — Suit can be maintained cTen 
against minors whose liability is kept alive 
by promissory note 490a 

Hand. note, executed in satisfaction of 

previous hand-note, altered — Promisee can. 
not sue on basis of original consideration 
Admission that band-note originaUy 
executed satis&ed previous one cannot be 
used to revive his right to sue on original 
band. note 255 

Proyinoial InsolYency Act (6 of 1920), 
S. 26 (4) — Insolvent acqairing property 
under will— It is available for distribution 
among his creditors — Mere fact that order 
of adjudication which was passed nnder old 
Act, was passed on single petition presented 
by three debtore, namely insolvent, bis 
father and his brother, makes no dif. 
ference 18 

Receiyer — Administration suit between 
mortgagors — Court administering estate 
through receiver has no power to alter 
priority of mortgages already created in 
favour of debts incurred by the receiver 
under its ordere except in case of salvees 
— Question of priority ought to be decided 
in ordinary way and not in proceeding for 
leave to execute decree against properties 
in bands of receiver 467a 

Record of Rights — Correctness of entry 
cannot be raised in second appeal for the first 
time 2766 

Evidentiary value explained 2216 

Registration— Deed of settlement — Valoe 
of property exceeding Bs. 100 — Absence of 
registration not cured by acquiescence or 
estoppel 167a 

Registration Act (16 of 1908), Ss. 28, 29 
— Person desiring to obtain registration of 
document oontainiog personal covenant and 
also aflectiag immovable property — He is 
bound by provisions of 8. 28 for whole of 
document 502a 

S. 49 — Unregistered sale deed can be 

referred to for explaining character of 
possession (Obiter) 4886 

S. 87 — The operation of S, 87 does not 

extend to those oases in which an application 
for registration is made out of time 966 
Res Judicata — Bes judicata is a form of 
estoppel — There can be no estoppel against 
statute — Becovery of amount prohibited 
by statute — Defendant oan plead statute 
though plaintiff is entitled to recover under 
previoos jodgment 6336 
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Res Judicata 

J udgment deciding merely party's 
liability to pay is not res judicata in subse. 
qnent suit regarding nature of sum 633c 

Suit for rent Issue framed being as to 
whether plea of payment had been estab. 
lished — Question of title if only inoiden. 
tally raised is not res jndicata in subsequent 
suit 519 

Subsequent suit is not barred by res 
judicata if Court which tried previous suit 
is incompetent to try snbsequeot suitr 875a 

Objection that transfer by Rent Court 

of application for execution to Civil Court 
was without jurisdiction agitated and deoi. 
ded in previous execution — Same parties 
cannot agitate that matter again even if 
Court before whom previous execution waa 
presented had taken wrong view of law 

230a 

• Father along with others suing for 
declaration and possession — Father dying^ 
pending suit — Bon refusing to join as plain* 
tiff^SoD joined as pro forma defendant — 
Court decreeing suit — Parties compromising 
in appeal and admitting defendant's title— 
Snbsequent suit for same purpose by son ia 
not barred by res judicata 2256 

One defendant objecting in a previous 
suit to his property being sold in execution 
— Objection overruled — Properties of other 
defendants not attached or put up for sala 
— Other defendants oan raise objection in 
subsequent suit 416 

Applicability — Principle applies to 

execution proceedings 196 

Plea of — Oourt cannot decide whether 

matter is res judicata without having earlier 
judgment or some decision as regards that 
matter 19o 

Reyenoe Sale — Presumption — Mere fact 
that purchaser at revenue sale has not taken 
possession of land sold does not give rise to 
presumption that possession of old pro. 
prietor continued as before and was adverse 
to purchaser 364a 

Revision — High Court has jurisdiction to 
revise order which is unjustifiable and 
almost perverse 4306 

— Deoision on question of classification of 
suit for eourt.fees adverse to plaintiff — 
Revision lies 274a 

Court in declaring party in poeseseion 

of ornaments as pauper does not act illegally 
or with material irregularity — Bevision 
does not lie 96a 

Second Appeal — Question of law — Qoes. 
tion whether entry of rent in settlement 
rent roll is concluaive and whether party 
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Seoond Appeal 

oan prove it to be incorrect is goestion of 
law^Itoan be raised in second appeal 402a 

Findiog that lands were totally nnfit 

lor onltivation — High Court has no jnris^ 
diction to interfere 366a 

—Question of law— Decision, as to how 
much land was sobjeot^matter of settlement 
in tonsif depending upon constmction of 
inbkarii is question of law 364a 

Finding of fact — Question whether 

entry in Record of Rights is correct is one 
of fact — Mere fact that there are features 
in case from which different oonclnsions can 
be drawn does not entitle High Court to 
interfere with finding of fact 229 

Finding of fact — Finding being infer, 
ence of fact from evidence add need is 
binding in seoond appeal 218a 

' Finding of fact“ Tenant committing 
breach of 8. 22,Chota Nagpur Tenancy Act. 
by using land for building huts — Finding 
of Court that land bae been rendered unfit 
for tenancy is one of fact — High Court can. 
not interfere with it in second appeal: 161a 

—Question of law — Party appealing from 
appellate order wishing queetions of law to 
• be decided — It is necessary that facts neees. 
sary for those decisions should also be 
raised and decided iQd 

Absence of reasonable and probable 

oauae in actions for malicious arrest— High 
Court can enquire into in second appeal 

13b 

fiet.off — UDdBrBlftDding between landtord 
and tenant that advanoee to landlord ahonid 
be Bot.off agslnBt rent— Sait by landlord for 
rent— Claim for eat.off in respect of ad. 
Tancea not made in rent salt but in separate 
oroBS suit ie legal 354 

- Sam, unless liquidated, is irrecover. 
able by way of set-off— To plead set-off it 
should be within period of limitation 1426 
Settlement Proceedings — Demaroa- 
tion — Beaumption— Mere fact that there 
18 no eyidence to show that partioolar land 
settled ID tonzl was demarcated does not 
give nee to presumption that there was no 
demaroation 354^ 

Settlement Begnlation 
(5 _ Applicability- All Courta 

fJfK f iD Santal Parganaa 

are bound by the proviaiona of Santal Par 
ganae Eegulation, III of 1872 4676 

S. 26 -Applioa. 
baity pamp Aot does nob limit tight of 
parhea to value ohose-in-aotion at any 
ftmoont they think 6t 49/ 


Succession Act (39 of 1926), S. 214 — 
"Debtor** — Employer taking deposit from 
employee for good conduct becomes debtor 
to employee's estate 688b 

Tort — Negligence — Contributory negli. 
geuca — Plaiotiffs suiog defendants for 
damages on account of loss sudtained by 
them as result of diveraion of water ohan. 
nel by defendants — Defendants cutting 
opening in 1928 and instituting salt for 
injoootion restraiDiog plaintiffs in present 
suit from closing up opening— Suit finally 
dismissed in 1933 — Opening continuing to 
exist till 1933 and plaintiffs obstructed by 
defendants from closing op opening — Held 
that no question of contributory negligODce 
arose and plaintiffs were entitled to damages 

303 

Joint tort.feasors — Act in furtherance 

of commoQ design is necessary (Per 
Mohamad Moor J.) igOa 

Joint tort-feasors — Uaster and 

servant commlttiDg two separate wrongful 
acts — Suit for damages for wrongful die. 
missal against both Damages awarded 
against master — No separate damages can 
be awarded against servant also unless 
damages awarded are iusuffioieut (Per 
Mohamad Ncor /.) igo^ 

Transfer of Property Act (4 of 1882) , 
S, 6 (dd) 8- 6 (dd) intends sum which in 
fact is main ten aoce and not oco which is 
used as maintenance— Mehomedan trans. 
ferring whole of bis property to daughter 
for certain consideration— Daughter agree, 
ing to pay certain amount annually to 
father as long as he lived— Sum held came 
within mUchief of B, 6 (dd) and right to 
receive it was not assignable 60$d 

^—5.43 -Daughter of deceased becoming 
sole life, holder —During her life maternal 
grandsons of deceased franduleutly repre. 
senting that they were entitled to create 
mortgage, mortgaging estate of deceased- 
bait by daughter for setting aside sale in 
execution of mortgage decree— During pen. 
denoy of appeal daughter dying and estate 
of deceased devolving on maternal grandsons 
of deceasrf-Mortgage held good to extent 
of tbeir shares 216 

S, fiO-Mortgagee entitled under mort- 

gage to realize tent from tenants giving 
them-Tenants paying rent to 
mortpgee Mortgage property purchased 

“r :-P«°^»ser giviog notices 

^ tssatisfied- 
whether mort. 

Muttoporohaaer 
cannot claim benefit of S. 60 640fl 
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Transfer of Property Act 

S. 63 — Plaintifl sought to be defeated 

by fraudulent and colourable transfer, which 
is sham transacbioD, is not limited to remedy 
of S. 53~Soitby plaintiff held maiDtainable 
otherwise than under S. 53 5 

•S. 53.A— S. 63. A has no retrospectiye 
effect 488a 

S. 55.A — Nature of rights given by 

S.53.A explained 296/ 

S. 5ti“Value of property less than 
Rs. 100 — Sale by unregistered sale deed— 
Delivery need not be contemporaneous with 
execution of sale deed 2186 

S. 58 (e) — English mortgage contem. 

plates absolute transfer to mortgagee — Eng. 
lisb mortgage of interest of lessee in lease — 
Mortgagee is liable by privity of contract to 
pay rent (But see AI B 1939 P C 14 which 
impliedly overrules this case) 146a 

S. 58 (e) — Mortgage by absolute trans. 

fer may be effective even though it does not 
comply with all terms of English mortgage 

1466 

S. 60 (as amended in 1929) — Amend. 

ment is merely declaratory 49c 

S. Subsequent mortgagee advanc. 

ing money to mortgagor to pay off decree of 
prior mortgagee— Be is entitled to subroga. 
tion against intermediate mortgagee 3756 

S. 76 (h) — Mortgagee obtaining thika 

zarpesbgi lease at reserved rent retaining 
for himself fixed amountofrenfc as specified 
interest upon zarpeshgi money and agreeing 
to pay balance to mortgagor — Mortgagee 
failing to pay money as agreed to mortgagor 
— Suit for redemption — Court can make ao* 
count on principle laid down in S. 76(b) — 
Sub mortgagees are not liable to account on 
basis of original zarpeshgi deed 427a 

S. 83 — Wbat is good deposit stated— 

Usufructuary mortgage — Deposit in names 
of persons really interested and also person 
not interested ^Interested persons refusing 
to deliver possession— Suit by depositor for 
possession — Interested persons cannot be 
saddled with mesne profits np totbedateof 
decree 

S. 92 (as amended in 2929) — 8. 92 

whether retrospective ( Quare) 375c 


Transfer of Property Act 

S. 98 (before amendment of 1929) 

Scope of S. 98 — Mortgage giving right to 
mortgagee to recover mortgage debt either 
by sale of mortgaged property or by realiz. 
ing rent of mortgage property from tenants 
— Mortgage does not fall under 8. 98: 540a 

S. 106 — Notice — If lessee from month 

to month is allowed to construct building 
lessor cannot claim demolition thereof but 
must give him notice to quit 426c 

— S. 108 — Lease joint — One co. lessor 
alone cannot enforce covenaut 4266 

S. Ill (f) — Lessee accepting new lease 

during continuance of former lease— Former 
lease is impliedly surrendered 5986 

5. 130 — Part of debt is not assignable 

( Obiter) 506o 

United Proyinces Agriculturists* Relief 
Act ( 27 of 1934)^ S.7 — Applicability ~ 
— Act applies to auits filed withiu United 
Provinces and does not extend its protec. 
tion outside the province 2946 

Usurious Loans Act (10 of 1918), S. 3— 
Where the loan cannot be secured on easier 
terms compound interest at 18 per cent, is 
reasonable and commercial and not excessive * 

3606 

S.3 — Where the transaction is not un- 
fair DO relief can be given under the Act 

32Sg 

Will — Bequest to dbarma — A bequest for 
dharm is too vague and uncertain to be given 
effect to 6360 

Workmen's Compensation Act (8 of 
1923) t S. 10 — Words “has been instituted 
within six moDths" mean institution of legal 
proceeding before Commissioner (Obiter): 

1816 

* S. 10, Proviso 3 — “ Sufficient 

cause'* — Ignorance of law is not sufficient 
cause 181c 

5. 30, Proviso 1 —One employee 

awarded oompensation less than Rs.SOO and 
another employee awarded compeusation 
more than Bs. 300 — Appeal by employer— 
To decide whether appeal lies each case 
most be treated as separate 181a 
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V. 

Barmanand Pathak and another — 
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Appeal No. 602 of 1936, Decided on 27th 
September 1938, from Appellate decree of 
Addl. Dist. Judge, Gaya, D/- 13th August 
1936._ 

Hindu Law— Religiouc endowment — Sue- 
eewion-^Founder acting thebait during his life 
but malung no disposition of ihebaitship to lake 
•effect after his death — No usage, course of 
dealing, or other circumstance showing special 
mode of devolution — Succession to ofhce of 
shebait IS governed by ordinary Hindu low of 
euccewon — If founder is succeeded by female 
heir the takes limited interest— After her death 
next heir takes as full owner. 

Whew a founder of a temple acts as the shebait 

u? “"kos no disposition of the 

shebaltship to take eflect after bis death and there 
IS no usage, course of dealing and some other 
eircumsUnces showing a special mode of devolu- 
tion, the management and control of the shohalt 

"8*** a» ministrant 

ut together constituting the 

shehaiti right— follow the line of inberiUnca from 

*9 succeeded by a 
limited interest under the 
binary Hbdu law, and after her death the next 
the lino of inheritanee, takes the 
absolute owner. Such an heir 
bfe-cstate In the office with 
The tho next taker. 

powers of alienation are qualified and restricted 

ln^me“oTtK"“ ^ shebait Tnd ^e 
hS hw*^ of“^ ««ordiog to the otdinory 

ainau law of succession : Case law rr/rrred. 

• CP 2 Ca;P 30 l;P 4 Cl) 

Dr. D. N. Mitter and G. P. Singh — 

c xr nr „• , ^PPeiiant. 

6. M. Mcllick and K. N. Varma — 

1939 P/1 & 2 Bespondenls. 


Dhavle J* — This is &□ appeal by the 
defeodaot io a suit for the establishment 
of the plaintiffs* shehaiti right to certain 
temples founded by one Hanuman Pathak, 
brother of the great-grandfather of the 
plaintiffs. Plaintiffs* case was that Hanu* 
man was a member of a joint Hindu family 
and established the temples from the in. 
come o£ the joint family among other 
sources and dedicated certain self-acquired 
properties to them. Hanuman died in 
Aghau 1315, leaving behind a widow 
named Bajbansi Kuar and a grandson by 
a predeceased daughter, Mababir Misser, 
besides one brother Debi, his sou Madho, 
and Ragho, Debi's grandson by a pre- 
deceased son. Debi died shortly after, and 
apparently also Madho, leaving him surviv- 
ing a son Sarju, father of the plaintiffs. 
In September 1908, an ekrarnama, Ex. A, 
was executed by Ragho and Sarju on one 
band and Rajbansi Kuar and Mababir 
Missir on the other, according to which 
Rajbansi Kuar was to be shebait for life aud 
was to be succeeded by Mababir ns "abso. 
lute proprietor" of the shehaiti interest, sub- 
ject only to a right of pre-emption reserved 
in favour of the other executants and their 
heirs in case any pressing necessity of the 
temples compelled a transfer of any of the 
temple properties. According to the plain, 
tiffs, this ekrarnama was invalid and did 
not operate to confer upon Mababir any 
powers other than those of a shebait an. 
pointed by the family. Rajbansi Kuar died 
about a year after the ekrarnama, and 
Mababir ^eweded her as shebait. In August 
1932, Mababir executed a deed of gi^ in 
favour of the defendant in respect of the 
templw and their properties besides certain 

Mababir himself 
and dedicated to the temples. Plaintiffs 
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claimed that the temples were their family 
'deo-asthaos/ that ^lababir had no ri^bt 
to appoint the defendant to be shebait, and 
that they had the right themselves to work 
as shehaits or appoint others as such. ^[aha. 
bir was not impleaded as a party to the 
snit, the reason apparently being that he 
died shortly after the deed of gift in favour 
of the defendant while the suit was insti- 
tuted in May 1934. 

The trial Court found that the temples 
and the temple properties were the self- 
acquired properties of Hanuman ; and there 
has been no further dispute on this point. 
It held that the shebaiti right followed the 
line of inheritance from the founder and 
that Mabahir thus became absolutely en- 
titled to it after the death of Hajbansi 
Kuar, so that the ekrarnama, Es. A, merely 
acknowledged and ratified the existing right 
of Hajbansi Knar and after her of Mababir 
Missir in the sbebaitsbip. Mahabir s gift in 
favour of the defendant was found by the 
learned Munsif to be no more than the 
appointment of the defendant as the next 
sbebait after Mahabir for the worship of 
deities, and therefore valid under the ruling 
in 17 Cal 557. ‘ Even if the gift were to be 
regarded as invalid, the plaintiffs were not, 
in the view of the learned Munsif, entitled 
to claim the sbebaitsbip as heirs of the 
founder since the shebaiti right bad vested 
in Mahabir as full owner. The plaintiffs 
had not even made any claim as heirs of 
Mahabir, and therefore the learned Munsif 
dismissed the suit. 

The plaintiffs appealed, and the Addi. 
tiooal District Judge who heard the appeal 
allowed it, holding that Mahabir had only 
life interest'* in the shebaiti right, that 
the ekrarnama, Ex. A, was not competent 
to convert that interest into an absolute 
right', that Mahabir had no right by his 
deed of gift in favour of the defendant to 
alter the line of succession to the shebait- 
ship '‘by reason of the existence of the 
plaintiffs who are the heirs of Hanuman as 
his collaterals after Mahabir", that 
OD the oxtinctloQ of HenumaD's direct line of 
SQCce&eion with the death of Mahabir as the last 
abebait. the shebaiti right must be deemed to have 
reverted to the line ol the founder Hanuman, 

and that 

consequently the plaintiffs as collaterals and heirs 
of Hanuman are entitled to succeed to the sbebait- 
sbip and the disputed property- 

1. Khetter Chonder Gbose v- Haridas Bondo- 
padbya, (1690) 17 Cal 667- 


It has been contended on behalf of the 
defendant-appellaDt that the lower -‘Appel- 
late Court was wrong in holding that 
Mahabir had no more than a life estate or 
life interest so that on his death the shebaiti 
right reverted to the line of the founder. 
In 17 Cal 3“ it w’as contended by Mr. Mayne 
for the respondent that neither by general 
law nor by special custom was it shown in 
the case that the sbebaitsbip descended to 
the heirs of the founder. This contention 
was negatived by their Lordships of the 
Judicial Committee who held that 

according to Hindu law, when the worship of a 
Tbakur b.ns been founded, the sbebaitsbip is held 
to be vested in the heir's of the founder, in default 
of evidence that he has disposed of it otherwise, or 
there has been some us.age, course of dealing, or 
$omc other circumstances to show a different mode 
of devolution. 

In the present case the founder Hanuman 
acted as sbebait during bis life but made 
DO disposition of the sbebaitsbip to take 
effect after his death, and there is no ques- 
tion of any usage, course of dealing or other 
circumstances to show a special mode of 
devolution. The management and control 
of the endowed property besides the right 
of acting as roinistrant to the deities — the 
two together constituting the shebaiti right 
therefore “follows the line of inheritance 
from the founder", as Sir Arthur Wilson 
said in 32 Cal 129.^ Now the Hindu law 
of inheritance makes a distinction between 
the sexes in that a male heir becomes full 
owner of the property inherited by him 
and transmits it on death to his own heirs, 
while a female heir (barring such Bombay 
exceptions as gotraja females) only takes as- 
a limited owner, the property passing on 
her death not to her heirs but to the next 
heir of the last full owner. It may be 
safely assumed that this principle applied 
to Rajeshwar Kuar's inheritance of the 
shebaiti interest from Hanuman. But did 
Mahabir take a similarly limited interest, 
or was he full owner of the shebaiti as a 
male heir? The powers of alienation pos- 
sessed by him were no doubt restricted in 
much the same way as those of a femalo 
heir or the manager for an infant heir, 2 
I A 145,* but this does nob bear directly on 

2. GossamiSri Gridhariji v. Romanlalji GossamI, 

(1890) 17 Cal 3=1G I A 187=5 Sar 350 (P C). 

3. Jsgftdindra Hath Bov v. Hemauta Kumari 

Dasi, (1905) 32 Cal 129=31 I A 203=8 Sar 
698=8 0 W N S09 (P C). 

4 Prosunno Kumari Debya v. Golab Chand 
Baboo, (1875) 2 I A 145=28 W B 253=3 Sar 
449=3 Suther 102 (P C). 
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the nature of the interest taken by him as 
regards future devolution. It is also ^ell 
settled that no shebait can altei* the line of 
jsuccession laid down by the founder, hot 
this again is far from incoosistent with a 
male who inherits a shebaitl interest taking 
as full ^woer as in the iDberitance of 
^immovable property of a secular character. 

The way in which this right or interest 
devolves can be gathered from such eases 
as 3 W R 152^ and 33 Cal 307.® In the 
former of these cases it was held that the 
right of one member of a joint family to a 
turn of worship and other shebaiti privileges 
which he had assigned to a competent 
Brahmin, 'devolved*, on his death without 
heirs, "to the other surviving members of 
the joint family’*. This was followed in the 
case in 33 Cal 507,® another Mitakshara 
case, in which it was held that the son 
became entitled by birth to a share “not 
only in the family property but also jointly 
as shebait of debuttar property" and could 
therefore have an alienation by bis father 
and uncle set aside as not for the benefit of 
the idol. A Mitakshara coparcener is not 
in these parts entitled to alienate bis share 
in the joint family property at bis pleasure, 
and far less to leave it by will. In 35 Cal 
226 the question arose with reference to a 
shebaiti held by a Bayabbaga family, and 
it was ruled, as the placitum puts it, that 
a shebait Is a manager, or quasi trustee for tbo 
ceoefit of tbo idol, and therefore has no power to 
aheeate the hereditary office of shebaitehip by 

There were certain observations made in 
this c^e to the effect that a shebait holds 

pointed out in 

22 C L J 404® that 

not signify interest in 

tbeofBw with the remainder presently vested in 

'* 5n him, 
Kstricted “ alienation are qualified and 

It wag further pointed out how when 
the lagfc shebait, validly appointed by the 

^ time con. 

s^ute the heirs of the founder, and when the 

wr' ( lecfi) 3 

.draft's;, 


office has so Tested in them, upon the death of 
each member of the group, it passes by succession 
io his heir . » • . 

(The italics are mine). This was followed 
10 30 C L J 382® where Rankin C. J. said 
that "consistently not only with the will 
in the case but also with ordinary prin- 
ciple applicable to this matter", the plain- 
tiff was entitled to make out a right to 
be one of the sbebaits of the Tbakur by 
showing not necessarily that be was an 
heir of the founder but that be was an heir 
of Soshi Bbusan, a son of the founders who 
bad actually been the shebait for a long 
time, and who. under the will, was to have 
been a shebait during his life to be succeeded 
by his son absolutely. In 23 Mad 271*® 
their Lordships of the Judicial Committee 
accepted Mr. Mayoe’s contention that it 
would be in contravention of the Hindu 
law of inheritance to hold that an endow, 
ment of a heritable character should be 
held in a series of successive life estates by 
the heritors ; the origin of the endowment 
was a^umed to be a gift from the founder, 
the right to the management had been 
treated as hereditary, and Sir Richard 
Couch referred to the well-known Tagore's 
case^^ and said that 

the Hindu law of inheritance did not permit the 
creation of successive life estates in this endow* 
ment. 

In bis order of reference to the Full 
Bench in 60 Cal 452.“ Eankin C. J. was 
inclined to question whether the afliliation 
of the rules in the Tagore's case” to she- 
baitis was not to be treated as an obiter and 
whether, unless the shebaiti right is regard- 
^ purely as an appointment to an office for 
life, there would not logically be an end of 
the founder's right to lay down rules of 
succession of any kind free from the res 
trictions laid down in the Tagore's case.” 
The hull Bench held that the founder has 

lu subject to the restriction 

that he cannot create any estate unknown 
or repugnant to Hindu law.” This was re- 
lerred to, with evident ap proval, by the 

9. PanchaMn ^nerjee v. Sureodra Nath, (1930) 

17 A I R Cal 180=126 I C 86=50 C L J 882. 
10. t^anasambanda Pandara Sannadhi v Velu 

Paodarnm, (1900) 23 Mad 271=27 I A 69-7 

Sar 671=10 M L J 29 (P C). 

I- Mohun 

»rri; 'cteST?, 

Ca) 452^66 0 L 3 468=87 C W N 29 (p B). 
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Judicial Committee in 63 I A 448,^^ in 
which it was held that a testamentary dis- 
position conBning the shebaitship to the 
then next eldest male lineal descendant was 
invalid and that 


tbe succ<?3sioti to the office of shebait and the 
income of the estate must be according to the 
ordinary Uindu law of succession. 


The shebaiti in the present case must 
therefore have descended according to the 
ordinary Hindu law ; and while Bajbansi 
Kuar only took a widow’s limited “estate” 
in it» Mahabir, the nest heir at her death 
took as full owner. The view of the lower 
Appellate Court that though Mahabir was 
an heir of the founder be took only a life 
interest in the shebaiti cannot therefore be 
upheld. The learned District Judge pro. 
ceeded to conclude that the ekrarnama of 
1908 was invalid in so far as it converted 
Mahabir's life interest into an absolote 
right “which implies the creation of a fresh 
line of succession from Mahabir.” Mahabir 
however, as I have already said, took the 
shebaiti as full owner, even apart from the 
ekrarnama. and the trial Court was right 
in holding that the ekrarnama only ac- 
knowledged and ratided the right of Maha. 
bir. In fact the ekrarnama is only of value 
in the present case as showing how little 
the joint family, from which the plaintiffs 
are descended had to do with the temples 
and the endowed property. This document 
makes it perfectly clear that the temples 
are not “the family deo-astbans of the 
plaintiffs.” Hanuman (who is called Sadhu 
Hanuman Saran Pathak in the ekrarnama) 
founded them after becoming a Baisnav, 
though without a formal separation from 
his brothers; the properties endowed by 
him had been acquired by him after his 
renunciation of the world (as the ekrar- 
nama put it) ; and under the ekrarnama 
Hanuman *s widow and daughter’s son took 
nothing of the joint family property except 
3 kathas of land for a residential house, 
while his brother s grandsons took the rest 
of the property of the joint family and re- 
nounced all claim to the shebaiti except a 
right of pre-emption. 

On the footing which was deliberately 
adopted in the ekrarnama the tbakurbaris 
were the personal concern of Hanuman and 
Hanuman alone, and the joint family had 
really nothing to do with them. It is there- 


13. Ganesh Chunder r. Lai Bchary, (1936) 23 
A 1 R P C 318=lGi I C 347=03 I A 448 

(P C). 


fore idle for the plaintiffs to say, as they 
have done in the plaint, that Hanuman s 
brothers grandsons by the ekrarnama 
appointed Mahabir as sbebait in their own 
place: and the finding of the lower Appel, 
late Court that on the extinction of Haou. 
man’s direct line of succession with the 
death of Mahabir as the last sbebait, the 
shebaiti right must be deemed to have re. 
verted to the line of the founder, is errone. 
ous, because Mahabir, having taken the 
shebaiti as full owner, the shebaiti must next 
go to bis heirs. There cannot be any question 
of reverter, properly so called, on the death 
of an heir who was full owner, though 
the shebaiti might perhaps, somewhat 
loosely, have been said to revert to the 
plaintiffs on Mahabir s death if the plain, 
tiffs bad been Mahabir s heirs. But a mater- 
nal grand.fatber's brother’s great-grandsons 
do not stand very high in the list of Mitak- 
sbara heirs ; being bandhus, they can only 
come in after allsapindas and samaoodakas: 
$ee Mitaksbara, Ch. 2, S. 6 (1). The plain, 
tiffs moreover did not claim as heirs of 
Mahabir at all. The lower Appellate Court 
seems to have fallen into some confusion ou 
this question of reverter on the death of 
Mahabir, and to have mixed it up with the 
right of the heirs of the founder to nomi. 
Date a sbebait when the line of shebaits ap- 
pointed by the founder becomes extinct: 40 
Mad 612.** There was no appointment by 
the founder in the present case, and Malia. 
bir really took the shebaiti as the founder's 
daughter’s son and heir. 

It follows that the suit as framed ought 
to have been dismissed. In this view it is 
not necessary to pronounce on the validity 
of the deed of gift executed by Mahabir in 
1932. As a matter of fact this deed, though 
an exhibit in the case, has not been printed 
nor placed before us in any other way. The 
trial Court found that it was in fact 
not aa alienation of the trust property, but a deed 
nominating the defendant as the next sbebait after 
XIahabir Missir, and the recitals are quite clear 
indicating that tho defendant was to manage the 
trust properties and do the sora^puja of the Tha- 
kurjis. 

This does not seem to have been contro- 
verted in the lower Appellate Court; and 
it is not improbable that, as held by the 
trial Court on the authority of 17 Cal 557,^ 
the deed is supportable as a deed of agree- 
ment for the worship of the idols, Mahabir 

14. Gauranga Sahu v. Sudevi Mata, (1918) 6 
AIR Mad 1278=41 1 C 589=40 Mad 012= 
32 M L J 597 (F B). 
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having no family except himself at the 
time. But, in any case, the validity of the 
deed of gift can only arise between the 
donee and whoever may be Mahabir s heirs 
under the Hindu law. We have no right to 
assume, in the absence even of any asser- 
tion by the plaintiffs to that effect, that 
Mahabir left no agnatic relations at all 
who would of course come before the plain- 
tiffs. The result is that the appeal must be 
allowed, and the suit dismissed with costs 
in all Courts. 

Agarwala J. — I agree. 

r,M./R.K. Appeal allotoed. 


Rowland J This second appeal is by 

defendant 2 in the original suit. The claim 
of the plaintiff was to recover possession of 
certain lands on the following allegations t 
The plaintiff had obtained a money decree 
on 6th September 1927 which on appeal 
was confirmed on 2nd July 1928 against 
defendant 1. Defendant 1 executed on 6th 
July 1928 a document purporting to be a 
rehan bond for a consideration of Es. 1200 
in favour of defendant 2 and secured on 
certain properties which are among those 
comprised in this litigation. The plaintiff 
executed his money decree on 18th June 
1931 and bought as being the properties of 
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Sheo Gcbind Eoeri — Defendant — 

Appellant. 


V. 


Ram A^ray Singh, Plaintiff and 
another, Defendant — Respondents. 

Appeal No. 673 of 1937, Decided on 
26th August 1938, from appellate decree 
of Addl. Dist. Judge, Sbababad, D/- 6th 
July 1937. 

Tr&ntf«r of Property Act (1862), S. 53— 
PUintiff iought to be defeated by fraudulent 
e^d colour eble transfer, which is sham tr ansae* 
tion. Is not limited to remedy of S. 53— Suit 
by plaintiff held maintainable otherwise than 
under S« 53. 


There is do rule of law that a plaintiff, nbo Has 
been sought to bo defeated by a Ituudulent and 
^lourable transfer, which is a sham transaction, 
is limited to the remedy of 8. 53. 6 0 1] 

P obtained a money decree against A, which on 
appeal waa confirmed on 2nd July 1936. A exe- 
cuted on Ctb July 1928 a document, purporting to 
be a rehan bond in favour of B, mortgaging 
certain properties. P executed his money decree on 
18th June 2981 and bought as being properties of 
bis judgmenWehtor, i. e. A, certain property 
which was covered by the mortgage In favour of 
B, When P sought to obtain delivery of posses* 
sioD, he was opposed, the claim being put forward 
that B was mortgagee in possession of the pro* 
perty. P thereupon brought a suit against A and 
B to recover possession of the lands, alleging that 
toe alleged rehan bond was merely a colourable 
tran»ction executed by A in favour of B, passing 
neither title nor possession but designed merely to 
defeat P*s claim : 


Beld that the suit was maintainable. The 
was no bar to P succeeding on the strength of b 
title after obbabing a declaration that tbo non 
by A in favour of B was a coloorab 
and sham transaction : A J B 29$2 Pni 5 

« iWd P C 238 and i 
Oal So2 (P O), Ret. on. 6 0 1 

Mahabir Prasad and Tarkeshwar Nat 

— for Appellan 


his judgment-debtor the immovable pro- 
perty now in suit on 8th December 1931. 
When the plaintiff sought to obtain delivery 
of possession on 13tb February 1933 be 
was opposed, the claim being put forwai'd 
that defendant 2 was mortgagee in posses- 
sion of the property. 

The plaintiff alleges that the alleged 
rehan bond is a mere colourable transac- 
tion executed by defenclant 1 in favour of 
bis brother-in-law, defendant 2, passing 
neither title nor possession but designed 
merely to defeat the claim of the plaintiff. 
The defence was that the rehan bond was 
genuine and for consideration and defen- 
dant 2 was in possession on bis own 
account under it. Among the properties 
auction-purchased by the plaintiff is one 
bearing Survey Plot No. 407 which is not 
covered by the defendant's document and 
to which the plaintiff s title is not denied 
by the defendant. The Muosif accepted the 
case of the defendant and while giving the 
plaintiff a decree for his title and possession 
over plot No. 407 he dismissed the remain- 
der of the claim. On appeal by the plain- 
tiff the lower Appellate Court has held 
that the alleged transaction between defen- 
dant 1 and defendant 2 was a colourable 
transaction, that defendant 2 neither paid 
consideration for the rehan bond nor got 
possession of the reban property, and that 
the circumstances, which he set forth in 
detail, left no room for doubting the frau- 
dulent character of the rehan bond. He 
denounced the bond as a farzi document 
brought into existence by defendant 1 in 
favour of defendant 2 without consideration 
for defeating the debts of the plaintiff. He 
allow^ the appeal and decreed the suit in 
full with costs and future mesne profits. 

In second appeal it is contended that 
such a suit aa this is not maintainable; the 
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claim is io substance one of the nature 
provided for by S. 53, T. P. Act, but the 
plaintiff is not entitled to maintain such a 
suit for he is not in a position to prefer a 
claim on belialf of the creditors generally, 
the proi)erty being no longer proi>erty of 
defendant 1 but. assuming the plaintiff s 
claim to be correct, having been purchased 
by the plaintiff himself. It is contended 
that failing a suit under S. 53, T. P. Act. 
there is no other manner in which a trans- 
fer can be avoided; therefore the suit should 
have been dismissed as not maintainable, 
and reference has been made to 6 P L J 4S.^ 
iThe argument appears to rest on some con- 
fusion of thought. There is no rule of law 
that a plaintiff who has been sought to be 
defeated by a fraudulent and colourable 
transfer, which is a sham transaction, is 
limited to the remedy of S. 53, T. P. Act. 
The plaintiff s claim is different; it is based 
on an allegation that the alienation was 
collusive and fictitious. If this isestablisbed 
then the title to the property remained 
with the transferor and did not pass to the 
transferee. It does not therefore need to be 
transferred back by the Court. The dis- 
tinction between the two classes of cases is 
noticed by Sir Lawrence Jenkins deliver- 
ing the judgment of the Privy Council in 
44 Cal 6G2,^ where reference is made to an 
allegation in the plaint that 
tho judgment-debtor, Bibu Cbbatrapat Siogb, 
was. and always remained, tbc real owner of tbe 
properties in dispute. 

In the opinion of his Lordship, 
strictly this means that tbe transaction was 
bcuami and not that it was a fraudulent transfer 
within tbc meaning of See. 63, T. P* Act. Tbo 
diderence is distinct, though it is often slurred. 

The position regarding title when par- 
ties have entered into a benazni transaction 
was also eicamined by the Privy Council in 
35 Cal 551,^ where Lord Atkinson, after 
stating that a benami conveyance is not in- 
tended to be an operative instrument, quoted 
with approval a passage from Mayne's 
Hindu Law as to benami transaction : 

Where a traueactiou is once made out to be a 
mere benami it is evident that tbe benamidar 
absolutely disappears from tbc title. His name is 


1. SriTbakurji v, Narsingh Karain Singh, (1921) 
8 A I R Pat 53=63 I C 788=6 Pat L J 48= 
2 P LT 217. 

2. Mina Kumari Bibi v. Bijoy Siogb Dudburia, 

(1916) 3 A I R P C 238=40 1 C 242=44 Cal 
GG2=44 I A 72 (P C). 

3. Pctherpcrmal Cbettv v. Muniandy Servai, 
(1908) 35 Cal 551=35 I A 98=7 C L J 528= 
12 C W N 6G2 (PC). 


simply ail alias for that of tbe person beneficially 
intercdted. 

In the case which was cited before us, 
6 P L J 48,' it was pointed out by Das J. 
that the suit which he was considering 
would be improperly framed and not main- 
taiuablc if it be regarded as one under Sec. 
53, T. P. Act, to obtain a declaration that 
the conveyance in question is voidable at 
the instance of the creditors of the trans. 
feror. He went on to ix>int out that tbe 
suit which he was considering was not 
such a suit; it did not fall under Sec. 53, 
T. P. Act. but was a suit to obtain posses- 
sion of the property. That being the pri- 
mary object of the action, the fact that the 
plaintiffs as a preliminary to this asked for 
a declaration that the conveyance was a 
fraudulent conveyance did not change the 
character of the action. He said that tbe 
primary object of an action under S. 53 of 
the Act was to make the assets of the 
transferor available to tbe general body of 
creditors, but that was not the object here. 
He treated tbe suit therefore as a suit to 
recover possession on the strength of the 
title acquired by the ]>laiotiffs by a sale held 
in esecution of their decree and affirmed 
tbe decision of the Courts below allowing 
the claim. The facts are entirely on all 
fours with those of tbe case before us; and 
it is perfectly clear that there is no bar to 
the plaintiff succeeding on tho strength of 
his title after obtaining a declaration that 
the nominal transfer by defeudaut 1 in 
favour of defendant 2 was a colourable and 
a sham transaction. The main contention 
for the appellant fails therefore. 

But in the order portion of the learned 
District Judges judgment it seems to be 
directed that the plaintiff is to get future 
mesne profits on the entire property in suit. 
If so. that direction loses sight of the fact 
that plot 407 was uot claimed by either of 
the defendants and there does not seem to 
be any proof that the plaintiff was kept out 
of possession of it. Mesne profits therefore 
ought to be allowed on the other property 
in suit excluding plot 407. With this modi- 
fication I would dismiss the appeal. 

Yarma J. — I agree. Tho main point 
argued by tbe learned advocate on behalf 
of the appellant appears to have been based 
practically on the statement in para. 8 of 
the plaint which runs as follows : 

Defeudaot 1 ^as repeatedly asked to deliver 
{>os^ssioQ of tbe land in suit to tbo plaintiO and 
defendant 2 was asked to declare tbo said reban 
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deed to be useless, but tlie said deteodants do not 
pay any heed. Hence the necessity lor tho suit. 
Asides other grounds, this suit is also filed fortha 
benefit of the plaintiff and all otbec creditors, 
should there be any bona fide creditor, under 
Section 53, T. P. Act. 

But tN hen we look into tbo relief portion 
of the plaint, the plaintiS sought the fol- 
lowing relief : 

The Court may be pleased to hold and dcclaro 
that the rehau deed, dated 6th July 1029.csccuUd 
by defendant 1 in favour of defendant *2, is quite 
fraudulent and without consideration and was 
executed to avoid payment of the debt duo to tho 
plaintiS and that the same is invalid in law and 
defendant 2 has acquired no title thereunder. 
After the above declarations, the Court may be 
pleased to award possession and occupation of the 
laud in suit mentioned in Sch. A, to the plaintiff. 

It will be seen that tho relief actually 
sought in this case is hardly distinguish- 
able from the relief sought in 6 P L J 48^ 
which has been referred to by the learned 
advocate for the appellant and has been 
discussed at length by my learned brother. 
The appeal must be dismissed with the 
modification indicated above. 

R.M./r.K. Order accordingly. 
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Mohamad Noor and Chatterji JJ. 

Baiju Lai Marwari and others 

Appellants. 

v. 

Thakur Prasad Marwari and others — 

Bespoodeuts. 

Appeal No. 57 of 1935, Decided on 22nd 
September 1938, from original decree of 
Sub-Judge, Godda, D/- 16tb April 1934. 

(«) Civil P. C. (1908), O. 34, R. 1 — Decree, 
holder elteching mortgage property in exe* 
cuUon of money decree u not neceuary party 
to subsequent mortgage suit, either tinder 
O. 34, R. 1 or under old S. 91, T. Act. 

Attachment doesnot create any legal charge upon 
tho attached property nor does it confer any title 
on the person attaching. Therefore a decree- holder 
who attaches the mortgaged property of his judg- 
ment^debtor in execution of his money decree is 
not a necessary party to the subsequent mortgage 
suit in respect of the property attached : Case fotw 
referred :$IAS8(P 0); VIA (P C) and 
AIB 1038 P 0 234, DisUng. CP 9 C 2* 

P 10 C 2; P 11 C 2] 

Such an attMhing decrec-bolder is not a neces* 
mortgage suit oven under the old 
b. dl, A. P. Act, because though such decree-hol* 
® fight to redeem the mortgage under 
• ^ cannot ho said that he has an interest 

m the right of redemption within the meaning of 
O. H R. 1, Civil P, 0. : A I R 2931 Cal 763 and 
AIR Zfad 30, Rel. on; 23 All 467, Disting. • 
AIR 1917 All 210, ZHssent. [P 11 0 2; P 12 Cl] 
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(b) Mortgage — Redemption — Suit for — 
Attaching decree-holder purchasiy mortgage 
property subject to mortgage — His suit for 
redemption after properly is sold in execution 
of mortgage decree Is not tenable. 

Where a decrce-hoIdcr in execution of his money 
decree attaches tho mortgage property of his judg. 
meut-debtor and at auction sale purchases the 
same subject to the encumbrance of the mortgage 
but dees not redeem the mortgage, his right of 
redemption as purchaser is extinguished by the 
sale of the mortgage property in execution of the 
mortgage decree and bis suit for redemption after 
the mortgage sale is wholly untonaUe. [P 12 C 1] 

(c) Civil P. C. (1908), O. 21. Rule 103 — 
Attaching decree-holder purchasing mortgage 
property and obtaining possession — Not made 
party in mortgage suit — Dispossessed by pur- 
chaser of sane property at mortgage sale— His 
application under O. 21, R. 100 dismissed ^ 
Suit for redemption on ground that mortgage 
sale not binding held fell under O. 21, R. 103. 

A decree-holder who had attached judgment- 
debtor's mortgaged property in esocution of bis 
money decree, purchased the same and obtained 
possession but w.as subsequently dispossessed by 
the purchaser of the same property in execution of 
the mortgage decree. The attaching decree-holder 
applied under 0. 21, Rule 100 complaiuing of the 
dispossession, but bis application was dismissed. 
Subsequently he filed a suit for redemption and 
based his claim on the fact that as ho was not 
made a party to the mortgage suit, the mortgage 
decree and sale were not binding on him and 
therefore as auction-purchaser being iu rightful 
possession of the disputed property could not be 
dispossessed therefrom : 

Held that the suit fell under 0. 21. R, lOS and 
the mere fact that in the suit the decree- holder 
sought to recover possession on redemption could 
not be a ground for holding that be did not claim 
right to the present possession of the property. 

[P 18 C 11 

L. K. Jba, M. N. Pal. and K. Dayal — 

for Appellants. 

Dr. D. N. Mitter, N, C, Bay, G. N- 
Mukberji and P. B. Ganguli — 

for Respondents. 

Chatterji J* — Tbe material facts of this 
ces© may be briefly stated as follows : By 
three deeds of mortgage executed in 1909 
and 1910 the defendants third party hypo- 
thecated their entire interest in the two 
estates, namely Mahal Ghat Lachhnaipur 
and Mahal Kuraba mentioned in Sch. A of 
the plaint to the second group of the defen- 
dants first party who may be called the 
Mahton defendants. Subsequently these 
Mahton defendants assigned their 8 annas 
interest in the mortgages to the first group 
of the defendants first party who may be 
called the Marwari defendants. The pre- 
sent plaintiffs in execution of a money 
decree against the defendants third party 
attached certain shares in the said two 
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estates on 26th March 1917 and purchased 
the same on 9th September 1918 and 
obtained delivery of possession on 16th 
Kovember 1919. In the meantime, on 1st 
February 1918, the defendants first party 
brought two mortgage suits on the afore* 
said mortgage deeds against the defendants 
third party and obtained decrees on 18th 
December 1918. In execution of these 
decrees they purchased the mortgaged pro- 
perties on 28tb May 1923 and obtained 
delivery of possession on 2l5t and 23rd 
December 1923. The plaintiffs being thiis 
dispossessed filed an application under 0. 21, 
E. 100, Civil P. C., before the Subordinate 
Judge of Godda, but meanwhile the settle- 
ment operations in Santa! Parganas having 
been notified, the application was ulti- 
mately transferred to the settlement Court 
for disposal by order of this Court in view 
of the special provisions of law in tbeSantal 
Parganas. Eventually the applicatiou was 
dismissed by the order of the Divisional 
Commissioner dated 4th August 1927. The 
plaintiffs thereupon instituted the present 
suit on 30tb July 1930 claiming among 
other reliefs possession of the disputed pro- 
perties upon redemption of the mortgages 
on the ground that they as attaching decree- 
holders were necessary parties to the mort- 
gage suits and not having been made 
parties, their rights were not affected by 
the mortgage decrees and sale. The defen- 
dants second party were impleaded as they 
got themselves recorded in the settlement 
proceedings as co-sharers with the defen- 
dants first party. 

It may be mentioned here that the 
defendants third party by virtue of a com- 
promise with the defendants first party got 
the lands specified in Sch. B of the plaint 
which appertain to Mahal Ghat Kuraba, 
and these lands were recorded during the 
settlement proceedings as their raiyati 
lands. The plaintiffs sought a declaration 
that such record was illegal and the defen- 
dants third party could not acquire any 
raiyati right in those lands. The plaintiffs 
claim with regard to these lands, though 
negatived by the Court below, has not 
been pressed in this appeal and no further 
reference to it will be necessary. The main 
contest in the suit was by the defendants 
first party whose defence inter alia was 
that the plaintiffs were not necessary par- 
ties to the mortgage suits, that the mort- 
gage decrees and the sale held in execution 
thereof are binding on them, that their 


A. I. R. 

purchase during the pendency of the mort. 
gage suits is affected by lis pendens, that 
they have no right to maintain this suit and 
that the suit is barred by limitation. The 
learned Subordinate Judge has given effect 
to all these defences and dismissed the suit. 
Hence this appeal by the plaintiffs. 

The most important point for considera- 
tion in this appeal is whether the plaintiffs, 
as attaching decree-holders were necessary 
parties to the mortgage suits under 0. 34, 
E. 1, Civil P. C. The learned advocate, 
Mr. L. K. Jha appearing for them, contends, 
in the first place, that an attachment fol- 
lowed by an order for sale creates a charge 
on the attached properties and therefore 
an attaching decree-holder is a necessary 
party to a mortgage suit and, in the second 
place, that under the specific provision of 
Cl. 91 (f), T. P. Act, as it stood before the 
amendment of 1929 an attaching decree- 
holder bad the right to redeem and there- 
fore he bad an interest in the right of 
redemption within the meaning of O. 34, 
B. 1, Civil P. C. The nature and effect of 
an attachment will have to be determined 
with reference to the provisions of the Civil 
Procedure Code. The mode of effecting 
attachment of immovable property is pre- 
scribed in 0. 21, B. 54 of that Code as 
follows : 

W*here the property is umnorabk, the attach- 
ment shall be made by an order prohibiting the 
judgment-debtor from transferring or charging the 
property in any tvay, and all persons from taking 
any benefit from such transfer or charge. 

The effect of an attachment, as laid down 
in S. 64 of the Code, is that 

any private transfer or delivery of the property 
attached or of any interest therein and any pay* 
meot to the judgment-debtor of any debt, dividend 
or other moneys contrary to such attachment, 
shall be void as against all claims enforceable 
under the attachment. 

It 19 reasonably plain that an attach, 
ment merely prevents private alienations ; 
it does not affect court sales. If this is so, 
it foUows’as a necessary corollary that an 
attachment does not create any charge 
upon the attached property, otherwise a 
court sale would be affected by such charge. 
Take, for instance, a case where two decree- 
holders have attached the same proi>erty in 
execution of their respective money decrees 
but for some reason or other the decree- 
holder whose attachment is later succeeds 
in selling the property, the other decree- 
holder whose attachment is prior cannot 
again bring the property to sMe and if he 
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does so the sale be quite ineffective. 
This is a self-evident proposition, and if 
any authority is needed, a reference may 
be made to the decisions of this Court in 
2 P L T 240' and 12 P L T 639.- The 
contention that an attachment creates a 
charge is also inconsistent with the pro- 
visions of S. 73 and 0. 21, R. 57, Civil 
P. C. S. 73 which relates to rateable dis- 
tribution lays down that : 

Where assets are held by a Court and more 
persons than one have, before the receipt of such 
assets, made application to the Court for the exe- 
cution oi decrees for the payment of money passed 
against the same judgment-debtor and have not 
obtained satisfaction tbcreof> the assets, after 
deducting the costs of realization, shall be ratcably 
distributed among all such persons. 

Under this Section the proceeds of a sale 
brought about by an attaching decree- 
holder are made proportionately available 
to another decree-holder who may have 
just put in his application for execution 
immediately before the sale and had no 
time to take out attachnuent. ^hat then 
becomes of the charge supposed to be crea- 
ted by the attachment? Again 0. 21, R. 57 
lays down that : 

Upon every order dismissing an esecutiou case 
in which there is an attachment, the attachment 
shall cease unless the Court otherwise directs. 

The result would have been quite other- 
wise if the attachment really created a 
charge. Their Lordships of the Judicial 
Committee in 24 I A 170^ and 41 1 A 251* 
have held that attachment merely prevents 
private alienation but does not confer any 
title. This is also the view adopted by the 
High Courts of Calcutta, Madras, Bombay 
and Lahore r see 29 Cal 428,^ 58 Cal 598 * 
A I E' 1938 Mad 360/ 29 Bom 406® and 
S Lah 414.® 
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Mr. L. K. Jha in support of his conten- 
tion that an attachment followed by an 
order for sale creates a charge on the 
attached property relies on the decisions of 
the Judicial Committee in 6 I A 68,'^ 17 
I A 194^' and 60 I A 167.'- In 6 I A 83'^ 
the question before their Lordships was 
whether when the undivided interest of a 
member of a joint Hindu family governed 
by the Mitaksbara School was attached and 
ordered to be sold in execution of a money 
decree against him and he died before the 
property was actually sold, bis interest 
passed by the sale to the auction -purchaser 
or by survivorship to the surviving copar- 
ceners. Their Lordships held that the effect 
of the execution sale was to transfer the 
judgment-debtor s undivided share to the 
purchasers, the execution proceediugs hav- 
ing at the time of the judgment-debtor 's 
death gone so far as to constitute in favour 
of the execution creditor a valid charge 
thereon which could not he defeated by 
the judgment. debtor's death before the 
actual sale. The effect of the sale had to 
be considered with reference to the pecu- 
liar coostitution of a joint Mitakshara 
family. Under the Mitakshara law so long 
as the family is joint no membei' has any 
deffned share nor can be alienate his own 
undivided interest for payment of his per- 
sonal debt. He has however a right to 
obtain partition of his share which be can 
enforce at any time. 


As a rule of equity, justice and good con- 
science it has been held from the earliest 
times that a creditor who has obtained a 
decree for money against a member of a 
joint Mitaksbara family may realize bis 
decree by attachment and sale of his judg. 
ment-debtor’s undivided interest in the 
family properties during bis lifetime, and 
the auction-purchaser as the representative- 
in-interest of the judgment-debtor can 
enforce the right to obtain partition which 
primarily belonged to the latter. Where 
however the judgment-debtor dies before 
the decree is executed, his interest passes 
by survivorship to the surviving coparce- 
ners and is not available for the satisfac- 
tioD of the decree. To determine the limits 
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12. Anantapadmaabhaswami v. Official Rccoivet 
Swunderalad. (1983) 20 A I R P c 134=14' 
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within which the rights of the judgment* 
creditor can be enforced against an uodi- 
rided share of the judgment. debtor the 
judicial decisions have laid down that the 
judgment . dei>t or s undivided share is made 
available if it has been attached in esecu* 
tion during his lifetime, so that if he dies 
after the attachment his undivided share 
will not pass by survivorship to the survi- 
ving coparceners but will be liable to he 
sold under the attachment. To this extent 
their Lordships in deckling 6 I A ’ held 
that the attachment created a charge on 
the judgment.debtor s undivided share. Of 
course in that case there was not only an 
attachment but an order for sale before the 
death of the judgment-debtor, and great 
stress is laid upon this fact by Mr. Jha 
because, as he j'oints out, in the ]>resent 
case the order for sale was passed on 30th 
January 1917, that is prior to the institu- 
tion of the mortgage suits. To my mind 
their Lordships in 6 I A referred to 
the order for sale simply to emphasize the 
fact that the execution proceeding had 
passed through all the necessary stages 
preceding the sale when the judgment- 
debtor died. The real determiuiog factor 
however was the attachment because by 
virtue of an attachment the decree-holder 
acquires a right to have the attached pro- 
perty kept in custodia legis for the satis- 
faction of his judgment-debt. Thus 6 I -A 
is no authority for the broad proix)- 
sitioQ that attachment creates a charge 
on the attached i)roperty. With reference 
to this case Mr. Mayne in his Treatise on 
Hindu Law, Edn. 9, at p. 450, observes as 
follows : 

In speaking of an attacbmeot as constituting a 
‘charge* in favour of the judgment^creditor. their 
Lordalxips were obviously using the term 'charge* 
in a general and not in a strictly legal sense. 

In the case in 17 I A 194^^ the facts 
were quite different. There a suit was 
brought by the surviving coparcener to set 
aside a sale of joint family property effec- 
ted by a deceased coparcener without his 
consent and without any justifying neces- 
sity. Their Lordships held, affirming the 
lower Court’s decision, that the sale was 
invalid under the Mitaksbara law and on 
the death of the alienating coparcener his 
undivided interest passed by survivorship 
to the plaintiff. In the course of their 
judgment their Lordships referred to the 
decision in 6 I A which was relied 
upon by the appellant there in support of 
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his contention that he (the purchaser) was 
at least entitled to an equitable charge on 
his deceased vendor s share for the consi- 
deration paid by him. As regards the nest 
case in 60 I A 167, no doubt, their Lord- 
ships referred to the decision in 6 I A 
and made certain-observations which may 
perhaps be construed to have shaken the 
authority of the decisions in 24 I A 170^ and 
41 1 A 251,^ but their Lordships in view of 
the facts of the particular case before them 
expressly said that it was irrelevant to con. 
sider whether attachment created a lien or 
charge or conferred title. The decision in 
24 I A 170 ‘ and 41 I A 251* deenitely lay 
down that an attachment merely prevents 
private alienation but does not confer any 
title, and so long as these decisions stand 
the courts in India are bound to follow 
them. Thus, none of the decisions of the 
Judicial Committee cited by 5Ir. Jha really 
supports his conteotion. He also refers to 
Sir Eashbehary Ghose's Mortgage, Edn. 
5, at p. 146, where the following passage 
occurs : 

It does oot fall within the scope of the present 
lecture to discuss the subject at length: and I will 
only content myself with the remark that though 
an attachment does not confer any title but only 
prevents alienation, it cannot be said that it 
creates no kind of charge; though there are cer- 
tain expressions in some report^ cases which if 
detached from the context might lend support to 
the notion that an attachment does not operate as 
a charge on the property. 

The charge contemplated here cannot, in 
my opinion, bo said to be a legal charge 
which would operate with all its legal con- 
sequences in all cases. At best it amounts 
to an equitable charge which settles the 
equities in favour of the attaching creditor 
according to the necessities of the case, the 
whole object of the attachment being to 
make tlie attached proi)erty available for 
the satisfaction of the decree. L’pon the 
foregoing considerations I am not prepared 
to hold that an attachment creates any title 
in or charge ui>on the attached property 
by charge I mean legal charge. 

Mr. Jha’s next contention is based on 
old S. 91. Cl. (f), T. P. Act. That Section 
which was in force at the time of institu- 
tion of the mortgage suits in question stood 
as follows : 

Besides the mortgagor, any of the following per- 
sons may redeem, or institute a suit for redemp* 
tion of. the mortgaged property ; (a) any person 
(other thin the mortgagee of the interest sought to 
be redeemed) having any interest in or charge upon 
the property ; (b) any person having any interest 
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in or charge upon, the right to redeem the pro- 
iicrtv : (c) any surety for the piymeut of the 
mortgage debt or anv part tbcrcol ; (d) tbc guir- 
aian of the propertV of a miuor mortgagor ou 
behalf of such miuor ; (c) the committee or other 
le^al curator of a lunatic or idiot toortgagor on 
behalf of such luuatic or idiot ; (f) the judemf-r.t. 
creditor of the mortgagor when be has obtained 
execution bv attach me nt of the mortgagor'^ inte- 
rest in the property; (g) a creditor of the mortgagor 
who has, in a suit for tbo administration of his 
estate, obtained a decree for sale of the mortgaged 
property. 

The present S. 91 after the amendment 
of 1939 stands as follows : 

Besides the mortgagor, any of the following per- 
sons may redeem, or institute a suit for redomp- 
tiou of/tbe mortgaged property, namely (.*i) auy 
person (other than the mortgagee of the iutorcst 
sought to be redeemed) who has auy interest in. or 
charge upon, the property mortgaged or iu or upon 
the right to redeem the same ; (b) auy surety for 
the payment of the mortgage debt or any part 
thereof or (c) any creditor of the mortgagor who 
has in a suit for the administratiou of bis estate 
obtained a decree for sale of the mortgaged pro- 
pccty. 

Here it will be necessary to refer to the 
prorisioDS of 0. 34, Buie 1 which are as 
follows : 

Subject to the prorisious of this Code, all per- 
sons having an interest either io tbo mortgage- 
security or in the right of redemptioD shall be 
Joined as parties to auy suit relating to the mort- 
gage. 

Under the express provision of the old 
S, 91, Cl. (f), an attaching decree-holder 
would be entitled to redeem or institute a 
suit for redemption. But, still the question 
remains whether such right would amount 
to an interest in the right of redemption 
within the meaning of 0. 34, Rule 1, Civil 

C. Apparently it may look as if a i)erson 
who is entitled to redeem has an interest 
in the right of redemption. But ui>on a 
comparison of Cls. (b) and (f) of the old 
S. 91 it will appear that the Legislature 
recognized a distinction which puts an 
attaching decree-holder in a different posi- 
tion from a person having an interest in 
the right of redemption, otherwise the 
Beparate provision in Cl. (f) for the attach, 
mg decr^ bolder, if really he could come 
under Cl. (b) as a person having an inte. 
rest in the right of redemption, would be 
quite redundant. S. 91 enumerates the class 
of persons entitled to redeem and amongst 
them those who have an interest in, or 
charge upon, the property or the right of 
redemption are put under Cls. (a) and (b) 
of the old Act which correspond to Cl. (a) 
of the new Act. Such persons only, in my 
opiDioD, come under the purview of 0. 34, 
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R. 1. Civil P. C. Lookiug to the plain 
pbraseolo;fy of the different clauses of the old 

S. 91, T. P. Act, it is rather diflicult to bold 
that an attaching creditor coming under 
Cl. (f) has the same interest as a person 
coming under Cl. (h) of that Section. Aj 
fortiori an attaching decree- holder does not 
fall within the class of Iversons contem-! 
plated by O. 34, R. 1, Civil P. C. I am sup-! 
ported iu this view Ly the decision of the 
Calcutta High Court in oS Cal 59b^ and of 
the Madras Higlr Court in 44 Mad 232.^^ 
A contrary view appears to have been 
taken by the Allahabad High Court in 23 
All 4G7^* and io 39 All 536.^^ The case iu 
23 All 4G7** was decided entirely on equit- 
able consideration as will appear from the 
following passage from the judgment of 
Aikman J. at page 471 : 

The dcf.'ndant»-r0${3cn<}eut3 in their $u1t upon 
their mortg.'ig^ tr.ins^res'cl the provisions of S. 85, 

T. P. Act, by not ImploLidiug a person of wbo^e 
iDt&'re5( iu the Diortg.igcd pro^Ksrty they h.td notice, 
namely the attaching creditor. He not being a 
{ntiy, and the mortgagor coufesstpg, thocase was 
ruihed through, aod a decree for p:)<$e3^ion 

in favour of the respondeuts. Had tho rc.<poudents 
complied with the provisions of the law. and had 
the usual };criod bceu fixed within which redemp- 
tiou might be effected, it caunot bo doubted that 
the plaint! (I -np^Uant here who baugbt the judg- 
ment-debtor *6 interest iu the propiirty sis days 
after the date of the respondents* decree, would 
have availed himscU of tbo right to redeem, la 
my opiiiiou it would be iaequitible to hold that 
he bad been deprived of that right by the illegal 
actiou taken by the rc>poDdent<. 

Id the other case, 39 All 536,*® the deci- 
sion proceeded on the ground that the right 
to redeem which was conferred on the i>er. 
sons mentioned in the old S. 91, T. P. Act, 
seemed to he the same right to redeem in 
all cases, the same right which the mort- 
gagor himself had, without considering the 
further question whether all the persons 
mentioned iu the Section were persons hav- 
ing an interest in the property comprised 
iu the mortgage within the meaning of Sec. 
85, T. P. Act. (now 0. 34. R. 1. Civil P. C). 
that Section being applicable to the facts of 
that case. It was pvacticnlly assumed iu 
that case that an attaching decree. holder, 
by virtue of the right conferred ou him by 
the old S. 91. Cl. (f), T. P. Act. was a neces- 
s ary party to a mortgage suit. F rom this 

13. Chainivftp^ Tharasau t. Rama Avvar. (1921) 

05.“=“ 

An'*no -‘.'V ^ * I R 

A L J ^ 0 190 = 89 All &3C = 15 
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view I express may respectful dissent. In 
the present case the plaintiffs, in ray opi- 
nion, were not necessary parties to the 
mortgage suits in question. 

There is a still greater difficulty in the 
way of the plaintiffs. Whatever rights they 
might have as attaching decree- holders 
their attachment and with it those rights 
came to an end when they became the pur- 
cha^^ers of the attached properties on 9th 
September 191S. After their purchase, they 
could no longer exercise their right of 
redemption as attaching decree-holders. It 
was however open to them, as purchasers 
to exercise that right. Their purchase was 
made during the pendency of the mortgage 
suits, and the sale proclamation (Ex. G-1) 
shows that the sale was held subject to the 
encumbrances of the defendants first party. 
The mortgaged properties were, as already 
stated, sold in execution of the mortgage 
decree on 28th May 1923. The plaintiffs 
had thus sufficient opportunity to redeem 
the mortgages. The present suit has been 
brought by them in their capacity of pur- 
chasers, their rights as attaching decree, 
holders having already vanished. It is 
now futile for them to claim the right of 
redemption which has long been extin- 
guished by the mortgage sale. In this view 
the plaintiffs' claim is entirely untenable. 

Coming then to the question of lis pen- 
dens, the crucial point of time is the date 
of the institution of the mortgage suits. If» 
as the plaintiffs contend, they by virtue 
of their attachment bad a charge on the 
attached properties and were consequently 
necessary p.irties to the mortgage suits, 
I do not see how lis pendens applies. No 
doubt the plaintiffs* purchase was during 
the pendency of the mortgage suits but if 
they bad pre-existing rights quite indepen- 
dent of their rights as purchasers, those 
rights could not be affected by the result of 
the suit to which they were not parties. 
Dr. D. N. :\Iitter, on behalf of the respon- 
dents, relying on the decision of the Judi- 
cial Committee in 18 P L T 615*® contends 
that the i>laintiffs* purchase was affected 
by lis pendens even though 'they might 
have a charge in their favour created by 
the attachment. I am afraid the case cited 
does not support this contention at all. In 
that case both the attachment and sale 
were subsequent to the preliminary mort- 

10. Parmeshari Dio v. Ramcharan, (1937) 24 A I R 
P C 2G0=1C9 I C 067=31 SLR 052=18 
P L T 615 (P C). 
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gage decree aud were therefore held to be 
subject to lis pendens. The point taken by 
Dr. Mitter is that lis in a mortgage suit 
continues until the mortgaged properties 
are sold. This is undoubtedly so, but a per. 
SOD acquiring an interest in the mortgaged 
properties subsequent to the preliminary 
decree cannot be heard to say that be 
should have been impleaded in the mort. 
gage suit. However, I have held that the 
attachmeot did not create any charge and 
whatever rights it might have created came 
to an end \vben the plaintiffs purchased the 
properties. In this view their purchase was 
obviously affected by lis pendens. They 
purchased the right, title and interest of 
their judgment-debtors who were parties to 
the mortgage suits and as their represents, 
tives.in.interest w*ould be certainly bound 
by the decrees passed in those suits. 

The last question is that of limitation. 
Dr. Mitter contends that the suit is barred 
by limitation by the one year rule pre- 
scribed by Art. ll.A as well as Art. 12, 
Limitation Act. As regards the latter .Arti- 
cle, the contention is that the plaintiffs 
onght to have prayed for setting aside the 
sale w'itbin one year. But this aspect of the 
case does not arise. The plaintiffs' case is 
that they are not bound by the sale at all 
and in that case they were not required to 
set it aside and therefore no question of 
limitation would arise. On the other hand, 
if the plaintiffs are bound by the sale, their 
case must fail on the merits. As regards 
Art. 11 -A, Limitation .\ct, the question 
turns on ^Yhethe^ the present suit is one 
brought under the provisions of 0. 21, 
R. 103, Civil P. C. That Rule runs thus: 

Any party not being a judgm on t-deb tor against 
whom an order is mado under B. 98. B. 90 or 
R, 101 mav institute a suit to establish tbo right 
which he claims to the present possession o( the 
property ; but subject to the result of such suit (if 
an^, the order shall be conclusive. 

Mr. Jba contends that the present suit 
does not come within this Rule because it 
is really a suit for redemption and not for 
establishment of the right to the present 
possession of the property. This conten- 
tion, though it may at first sight appear to 
have some force, is quite fallacious. The 
order (Ex. 5) passed in the proceeding 
under R. 100 shows that there the plain, 
tiffs claimed possession on exactly the same 
grounds as in the present suit with the only 
difference that in the present suit there is a 
prayer for redemption which was not and 
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could not be made in the previous proceed- 
ing. The tight -which was asserted there 
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and is also claimed here is based on the 
fact that the plaintiffs, not being parties to 
the mortgage decree and sale, are not bound 
by the same and therefore they, as auction- 
purchasers being in rightful possession of 
the disputed properties, could not be dis- 
possessed therefrom by the defendants first 
party- The mere fact that in the present 
suit the plaintiffs seek to recover posses- 
}$ion upon redemption can be no ground for 
holding that they do not claim the right 
to the present possession of the disputed 
properties. In fact possession is the sub. 
stantial relief claimed. In my opinion, the 
ipresent suit is one under 0. 21, R. 103, 
Civil P. C., and not having been brought 
within one year, it is barred by limitation. 
In the result, I would dismiss the appeal 
with costs. 

Mohamad Noor J. — I entirely agree. 

N.S./R.E. dismissed. 
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Appeal No. 660 of 1936, Decided on 11th 
August 1938, from appellate decree of Sub- 
Judge, Second Court, Monghyr, L/. 30th 
April 1936. 

(a) Appeal Court*fee ~ Appeal valued at 
one figure contended ibould have been valued 
at another figure — Court-fee aUmp in either 
cate tamo — Appeal held could be valued at 
either figure. 

An objection was raised to tbe valuation of the 
appeal at a particular figure and it was contended 
tMt it should be valued at another figure. The 
stamp to be paid on either figures wos of the same 
value : 

Held tbe appeal could be valued at any of the 
two figures. jp 14 q 

0^) Second Appeal'^Abience of reasonable 

ectiont for malicious 
arrest High Court can enquire into In second 
eippeal. 

Court haa jurisdiction to interfere in 
^cond appeal with tbe findings of Courts below as 
^ absanw of reasonable and probable cause and as 
to the existence of malice in a suit for damages for 
malicious arrest : AIR 192C Pat 174 and 4 Cal 
Ooj, on, 24 Q 

(c) MJicioH* .ITWI — Sail for damagei — 
Decree eilent ai to mode of execution— Decree, 
bolder proceeding agaioit person of judgment. 


debtor by .ecuring hi* orre»t— Decree-holder 
cannot be said to be actuated by unreason- 
able and improper conduct and liable to pay 
damages to judgment-debtor. 

It 1$ open to a litigant or a lawyer to take the 
view that where the decree is silent, as to the 
manner of ex ecu tiou, be may reasonably attempt 
to execute it by proceeding against the person or 
the personal proporty ol the judgment- debtor and 
if be does so bower er maliciously, be caonot be 
said to be actuated by any unreasonable or im- 
proper conduct so as to found a suit ior damages 
for malicious arrest. Although S. 95. Civil P. C., 
gives right to a party to claim compensation in cer- 
tain circumstances, yet there is no provision iu the 
Code for a situation resulting from the execution 
ci decrees against the person or property of the 
judgment-debtor (or tbe obvious reason that the 
terms of tbe decreo under execution itself must 
decide tbe rights of the parties : A I R 1926 Pat 
274 and 4 Cal 583, Foil, ; A I It 2925 Bom 11$ 
and AIR 1931 Pat 32$, Distvig. : A J R 1934 
Pat 1S7 : AI R 1932 Pat 177 rtnd U, A, No, 68 
0/1932, Be/. (P 16 C 9; P 17 C 1] 

Murari Prasad and S. P. Srivastava — 

for Appellant. 

K. N. Lall — for Respondent, 

Judgment. — This is an appeal by tbe 
defendant against the appellate decree of 
the learned Subordinate Judge of Monghyr 
affirming the decision of tbe Munsif decree- 
ing tbe suit of tbe plaintiff for damages 
for his malicious arrest in execution of an 
ex parte decree passed by the Small Cause 
Court of tbe S^ond Muds if of Monghyr 
under circumstances which ate somewhat 
peculiar. Tbe plaintiff in tbe Small Cause 
Court suit instituted his suit on the foot of 
a band note which >Ya3 executed jointly by 
the father of the respondent and one Basir- 
uddin. I was informed that Basiruddin was 
the principal defendant who bad taken the 
money, but the father had stood as his 
surety and became liable as a joint exe- 
cutant on the hand note. The suit which 
was instituted by the appellant was decreed 
by the Small Cause Court Judge ex parte, 
as stated already. Thereafter the appellant 
took out execution of the ex parte decree 
by asking for warrant of arrest against the 
father and later on against the son, that is 
to say, the respondent. When tbe respon- 
dent was arrested while in service, he was 
produced before tbeHunsif in the execution 
department and on heoring his objection he 
was released. The order of release is not 
before me but it is common ground that 
the learned Munsif in the execution depart- 
ment came to tbe conclusion that the 
decree-holder had no right to arrest the 
r^pondeut in execution of this decree 
which was interpreted as negativing any 
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personal liability on him. The respondent 
then instituted the present suit for recovery 
of damages for malicious arrest asking for 
a decree for a total sum of Hs. 135, namely 
Rs. 125, as damages, and costs and Rs. 10 
as costs incurred in getting his release and 
some other incidental expenses. 

The j'rincipal respondent's attack on the 
facts was that the decree in the Small 
Cause Court suit was obtained behind his 
back fraudulently and without service of 
notice to him. He sought to make out that 
in this way ho was prevented from putting 
forward his defence before the Small Cause 
Court. But the Courts below have con- 
currently come to the conclusion that the 
allegation of tlie respondent that summons 
was not served on him was false. There- 
fore it must be taken as established that 
the respondent with a notice of claim 
against him deliberately absented himself 
from contesting the action and allowed the 
decree to he passed against him. The decree 
of the Small Cause Court is still in exis- 
tence and has never been sought to be set 
aside. 

The only question which really arises for 
determination in this case is whether the 
conclusions of the lower Courts to the effect 
that the appellant's action in getting the 
respondent arrested was without reason- 
able and probable cause and malicious can 
be supported in law. Before dealing with 
this matter I ought to deal with a preli- 
minary objection which was raised by Mr. 
K. N. Lall appearing on behalf of the 
respondent. His objection was that the 
appeal was not properly valued because it 
was valued at Rs. 125 only whereas the 
decree actually prepared by the trial Court 
(which was affirmed by the Appellate Court) 
shows that the decree was passed for a sum 
of Rs. 135. I asked the parties to show me 
any finding of fact of either of the Courts 
below by which they have given reasons 
for awarding the plaintiff a sum larger than 
Rs. 125. I am unable to see such a finding 
in any of the two judgments. The memo- 
randum of appeal was valued at Rs. 125 
but the prayer which is attached in the 
end of the memorandum of appeal is to 
this effect : “It is prayed that the decree 
appealed from be set aside and the suit 
dismissed.*' It is clear therefore that the 
appellant is aggrieved not only from a por- 
tion of the decree but from the whole of 
the decree which has been passed and the 
objection of the respondent can only bo 
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directed to the question of court-fees pay. 
able on the memorandum of appeal to this 
Court. But. this is not a matter which 
arises at all between the defendant and the 
Crown and in this case I do not think that 
any court-fee has escaped levying because 
the amount of court.feo will be the same 
whether the appeal is valued at Rs. 125 
or at Rs. 135. I therefore overrule this 
objection. 

It was then strenuously argued by Mr. 
K. N. Lall that the findings of the Courts 
below as to the absence of reasonable and 
probable cause and to the existence of 
malice are conclusions of fact with which 
this Court has no jurisdiction to interfere 
in a second appeal. It is enough in this 
connexion to refer to the case in 1 Pat L J 
149' where some authorities are quoted at 
p. 152 in support of the view which I think 
is correct that this Court has jurisdiction in 
second appeal. To the same effect is the 
leading case in 4 Cal 583* which I refer 
because it will be of use in deciding the 
other ix)ints in controversy. As I have saidi 
before, the real question in this case is 
whether under the circumstances which 
have been established, namely that the 
decree still exists and has never been set 
aside and that the defence of the respondent 
that be bad no notice of the suit having 
been found to be false, it can be held that 
the present suit is maintainable and should 
be decreed. The Division Bench of the 
Calcutta High Court decided in the case 
just referred to that in order to succeed in 
an action for malicious arrest the plaintiff 
has to show in the first instance that the 
original civil action out of which the alleged 
injury arose has been decided in his favour 
and secondly that the defendant maliciously 
and without reasonable and probable cause 
procured the respondent to bo arrested and 
then he, of course, has to establish the 
injury and the damage as a result of his 
arrest. Now, in this case, as I have said 
above, the original civil action out of which 
this suit for damage has arisen has not 
been decided in his favour as the decree 
still remains against him. Again the decree 
as it stands was a decree jointly against all 
the defendants. The decree is silent as to 
whether it should be executed only against 
the property or assets of the p laintiff. The 

1. Naik Pandey v. Bidya Pandoy, (1910) 8 A 1 B 

Pat 174=34 I 0 149=1 Pat L J 149. 

2. Raj Cbundcr Roy v. Sbama Soondarl Dcbi. 

(1879) 4 Cal 568. 
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appellant sought to give evidence of a 
pleader whom he esamioed as his first 
%vitoess in the defence in order to show 
that the pleader had advised him to apply 
for the issue of a warrant against the res- 
pondent on examining the terms of the 
decree. The pleader stated in his examina- 
tion-in.chief to this efiecb but in cross-exa- 
minatico he denied that he advised his 
client to get a warrant of arrest issued. 
I have DO doubt whatsoever that in this case 
the evidence of the pleader ought to have 
been accepted because it appears to me that 
the pleader under the stress of cross-exami- 
natioo was averse to take responsibility on 
him, but nonetheless it is not a matter 
(being a question of fact and the weight to 
be attached to the credibility of a Nvitoess) 
in which I can interfere in second appeal. 


I how refer to the service of notice on 
the plaintiff respondent through one Jadu- 
nandan. The learned Judge held that it 
was a remarkable thing that notice in the 
original suit as well as the notice under 
0. 21, E. 37, Civil P. C., both should be 
entrusted by the Nazir to Jadunandan, a 
civil court peon, against whom the plain- 
tiff had filed certain complaint (Ex. 7.A) 
and with Nvbom he is on bad terms. The 
learned Judge says that it is curious that 
this Jadunandan was entrusted by the 
Nazir to serve the summons on the plaintiff 
ID the Small Cause Court suit; but he 
omitted to notice that notwithstanding the 
proved enmity the summons was actually 
served on the plaintiff in the Small Cause 
Court suit. IC the learned Judge had kept 
that finding in view be would have seen 
that his subsequent reasoning that the 
Na^ir bad entrusted the warrant of arrest 
to this Jadunandan was no ground what- 
soever for believing that this man 
Jadunandan was a party to a deliberate 
avoidance of the service on the respondent. 
Again I find nothing whatsoever on the 
record to show that it was at the instance 
of the appellant that the Nazir entrusted 
the process to Jadunandan, The Nazir was 
not examined as a witness. I therefore do 
not Me any reason whatsoever for coming 
to the conclusion that the arrest of the res- 
^ndent was effected in a surreptitious way. 
All that can be said is that the Court has 
not been able to come to the conclusion 

plaintiff. But there is another circum- 
etauM u^n which the learned Judge has 
relied and that is that the appellant ought 


to have proceeded agaiost the judgment- 
debtor Biisirutldin and not against the 
respondeat. The case in 4 Cal 583' is a 
complete answer to this contention. In that 
case a pardanashin lady was arrested in 
execution of a decree which her enemy had 
obtained against her and it was argued on 
her behalf, as the plaintiH in the action, 
that owing to the enmity existing between 
the parties the decree-holder with full 
knowledge that the lady was possessed of 
sulhcieut property instead of executing the 
decree against the property proceeded to 
arrest her, and so it was argued it should 
bo lield that he did so maliciously and 
without reasonable and probable cause. The 
learned Judges of the Calcutta High Court 
held that the possession of property by the 
judgment-debtor did not make it wrongful 
in the creditor to arrest his debtor in exe- 
cutioD of a decree because under the Civil 
Procedure Code an option is given to the 
creditor of enforcing the decree either 
against the person or the proiwrty of the 
debtor, and the fact that the decree is an 
ex parte decree does not make any differ- 
ence whatsoever. The learned Judges fur. 
tber held that it has been long ago, and 
over and over again, ruled that in suits 
like the present one where the plaintiff has 
to show an absence of probable cause, 
existence of malice alone is insufficient to 
entitle the plaintiff to a verdict, and they 
referred to a number of Hnglisb cases on 
the point. 


in my opinion the facts of this Calcutta 
c^e apply with equal vigour to the facts of 
the present case ; here also the only thing 
which I find is that the appellant ^having 
obtained a perfectly good decree against 
the respondent executed it in a manner 
which he thought that the law allowed. 
He did not snatch a decree against the 
defendant-respondent because a notice was 
served upon him in the Small Cause Court 
action. He consulted his pleader and whe- 
ther we accept the evidence of the pleader 
or not. it is obvious that the pleader must 
have known that the warrant was being 
asked to be issued for the arrest of the 
respondent. The apiiellant was entitled to 
proceed against any of his judgment-debtors, 
in these circumstances I do not find any. 
tffing m W to justify the conclusion that 

*'“POQdent was malicious 
and without reasonable and probable cause. 

authorities 

which have been cited by the learned 
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advocate for the respondent. He strongly 
relies upon the case in 4S Bom 691.^ It is 
a Full Bench case of the Bombay High 
Court. But, in that case, the learned Judges 
came to the conclusion that the decree, 
which was executed, directed that in 
default of payment of the decretal amount 
hy the defendants the amount was to be 
levied by seizure and sale of the property 
of the decesrsed that would come to their 
hands as his heirs and legal representatives, 
and the learned Judges pointed out at page 
69d that the plaintiff in the Small Cause 
Court suit fully knew that they were not 
entitled under that decree to apply for the 
arrest of the defendants and they ought to 
have known that the order of the executing 
Court merely enabled them to proceed with 
the execution of the decree, and as the 
decree only entitled them to eicecute it 
against the property of the deceased iu the 
hands of the defendants, they must be 
taken to have been aware, when they 
applied for the arrest of defendant 1, that 
such conduct was not justified. Now the 
present case is wholly of a different cha- 
raoter. Here the decree, as I have stated 
above, was entirely silent as to the manner 
of execution and therefore there is no evi- 
dence in law to support the conclusion that 
the appellant knew or ought to have known 
that bis conduct in applying for the arrest 
of his judgment-debtor was not justified. 

Helianco was then placed upon the deci- 
sion of this Court in 10 Pat 503.* In that 
case a decree was passed against an infant 
who at the date of the suit was represented 
by a guardian ad litera and when the 
decree was being executed against him on 
his attaining majority he took the objection 
as an adult that it should not be executed 
against him. If I may say so with respect, 
this objection bad to be allowed because 
the decree was not against the adult but 
was against him as an infant through a 
guardian ad litem. In such circumstances, 
the decree itself indicated on the face of it 
that it was against the defendant repre- 
sented by a guardian ad litem. Therefore 
it was correctly held that such a decree 
both in fact and la%v could not be executed 
by the arrest of the person who was an 

8. Velii Bbimsey & Cc.v.Bachoo Bbaidas. (1925) 
12 A I R Bom 118=87 I C 199=48 Bom 691 
=2C Bom L B 349. 

4. Jwala Prasad v. Bbuda Ram. (1031) 18 A I B 
Pae 323=134 I 0 420=10 Pat 503=12 P L T 
707- . 
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infant defendant at the date of the decree. 
The two cases of this Court, namely 13 
Pat 7^ and 10 Pat 305,® lay down' the pro- 
position that it is open to the judgment- 
debtor against whom a decree has been 
passed along with the father in respect of 
the father's debt to take objection in the 
execution department that he should not 
be made personally liable for the decree 
but only liable to the extent of the assets 
which would come into his possession. It 
is no doubt that the principles of these 
authorities induced the learned Munsif in 
the execution case against the respondent 
to order bis release. But these authorities' 
are no justification for holding that if a' 
decree-holder tries to execute bis decree 
against bis judgment-debtor where the! 
decree is silent as to the mode of executiool 
he must be held in law to have been 
actuated by unreasonable and improper 
cause in arresting his judgment-debtor. An 
unreported case of this Court (M. A. No. 83 
of 1932) decided by Wort J. sitting with 
Fazl All J. dealt with a similar situation 
in the execution department and it was 
held that 

it obvious that if tbo ddcres is not ambiguous 
or equivocal it is impossible for this Court, as It 
was impossible for the Subordinate Judge, to i;o 
behind the decree and to asecrUin by that means 
wbat the liability of defendant 2 was. Iu this 
ease as I bare indicated there were a number of 
defendants and amongst them the present respon- 
dent and some infants. The Subordinate Judge 
in his decree stated: The suit is decreed on contest 
against both sets of defendants, etc.' At the 
^d of the decree there is this staU^ment. 'the 
minor defendant will not be personally liable.* Tbe 
decree could not be clearer if the learned Judge 
bad said that the other defendants are personally 
liable. In my judgment, tbe learned Judge by 
differentiating the liability of the minor defendant 
from tbo others quito clearly showed that the 
defendants other than the minor defendant were 
liable personally. 

Now without attempting to reconcile tbe 
decision of this last cited case with the 
earlier Patna decisions referred to by Mr. 
K. N. Lall it is sufficient for the purposesj 
of this case to hold that it is open to a 
litigant or a lawyer to take the view that 
where tbe decree is silent ho may reason- 
ably attempt to execute it by proceeding 
against tho person or the personal property 
6f the judgmen t-debtor and if be does so 

5. Bissessor Ram v. Ramakanl Dubey. (1931) 
21 A I B Pat 187=151 I C 379=13 Pat 7= 
16 P L T 571. 

C. Sukdeo Prasad Narayan Singh v. Modbusadan 
Prasad Karayan Singh, (1931) 18 A I R Pat 
177=132 I C 671=10 Pat 305=12 P L T 75. 
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however malicioosly he cannot be said to 
be actuated by any unreasonable or impro* 
per conduct. I may usefully draw attention 
to the provisions of Sec, 96, Civil P. C., 
which is especially inserted in the Code in 
order to give legislative approval to the 
procedure that where in any suit in which 
an arrest or attachment has been effected 
or a temporary injunction granted before 
the suit is decided the defendant may apply 
to the Court* and the Court may award 
against the plaintiff by its order such 
amount not esceeding Bs. 1000 as a reason, 
able compensation to the defendant for the 
sipeose or injury caused to him. It will be 
noticed that there is no provision in the 
Code for a situation resulting from the 
execution of decrees against the person or 
property of the judgmeot.debtor for the 
obvious reason that the terms of the decree 
under execution itself must decide the 
rights of the parties. For these reasons the 
appeal is allowed and the judgment and 
the decree of the lower Appellate Court is 
set aside and the suit of the plaintiff is 
dismissed with costs throughout. Leave to 
appeal is refused. 

b.d./r.k. Appeal allatoed. 
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Rati Ojha and others ~ Defendants^ 

Appellants 

V. 

Bamjatan Ojha — Plaintiff — 

Bespondent. 

Appeals Nos. 861 and 862 of 1936, 
Decided on 5tb September 1938. from deci. 
810D of SubJudge, First Court. Chapra, 
D/- 15th June 1936* 

Principal ftnd Agent — Suit by principal foi 
accounU of rent collected --Agent found guilts 

45* *®*”i^^* ■ reeult eome rent becoming 

hme-borred — Landlord held entitled to decree 
for the rent not recovered. 

A landlord who had engaged an agent for collect- 
tenants, filed a suit against the 
^ent for accounts of rent of certain years. There 
WM evidence on record to show that the agent bad 

hid “Hected rent due to the Jand^ni noi 

had be taken proper and necessary steps to recove 

«« thus guilty ofnegSence^s I 

had 

for^the ”‘‘® entitled to a deora 

S. N. Boy — Jor Appellants. 


Judgment. — These appeals are by the 
defeodaDts. The claim against them was 
for an account. The plaintiff was a co. 
sharer landlord and his claim was with 
regard to the years 1337 to 1340. It would 
appear from the judgment that the Judge 
io the Court below* acting upon the Com- 
missioner‘9 report, has accepted the defen- 
dants* case as regards the years 1339 and 
1340* that is to say he has accepted tbeir 
statement of accounts and made them 
liable only for the sums actually shown to 
be collected by them. As regards the years 
1337 and 1338 the case is otherwise, the 
Judge having given judgment for the plain- 
tiff for the full amount on the footing that 
the defendants were guilty of negligence in 
nob collecting the rents due to the plaintiff. 


It is rather difficult to find a question 
of law in this case, but Mr. Boy contends 
that the subject-matter of this suit should 
be limited to the mere rendering of an 
account, and that the plaintiff should not 
be entitled to recover anything other than 
that shown by him to have been collected 
by the defendants, the agents. With that 
contention I cannot agree. It is based on 
tbe old rule that in certain circumstances 
the principal was entitled to ascertain the 
account in equity; by that was meant to 
ascertain the account in the Court of Chan- 
cery which bad a different method of pro- 
ceeding and in certain circumstances was 
more fit to take an account than a Court 
of law. Even in England since 1872 that 
distinction has disappeared and it certainly 
has no application to India. The question 
that really arose was whether the plaintiff 
having claimed an account was entitled 
to recover, in tbe events which happened 
on^ tbe footing that the defendants were 
guilty of negligence. I am not surprised that 
the Judge in the Court below has come to 
the conclusion at which he has arrived for 
the reason that tbe defendants throughout 
denied their agency. They denied their 
agency before the trial Court and they fur- 
ther denied their agency before tbe Com 
missioner, although the trial Judge came to 
the conclusion that they were in fact the 
^ents of tbe plaintiff. It is their attitude 
m these matters which has led the learned 
Judge in the Court below to the conclusion 
at which be has arrived. Now the Judge 
ngbUy states that there was in fact neglect 

years 1337 and 

^ ^ ^“^y been 

coUected but the actions for those rents 
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\7ere barred by limitation. It is a highly 
technical point to suggest that the plain* 
tiff could not recover his dues because rents 
were not collected by reason of negligence 
of the defendants, bis agents. The Judge 
has been satis6ed that the defendants made 
no effort to bring rent actions, to borrow 
the name of the plaintiff or to take any of 
the ordinary precautions which an agent 
would do in the circumstances; and although 
it is not contended to be so, but even if 
it were I should have great difficulty in 
coming to the conclosion that there was no 
evidence of negligence against the agents. 

Taking all the circumstances into consi. 
deration I think it is impossible to hold 
that the learned Judge has in any way 
misdirected himself on a point of law by 
finding that the agents were liable for the 
years 1337 and 1338. Although merely 
these matters are not the proper basis for 
a judgment, it would appear that possibly 
if not probably the agents had in fact 
collected rents for which they had not 
accounted. That they bad not accounted of 
course sufficiently appears from what I have 
already said. In those circumstances I find 
no ground for reversing the decision of the 
learned Judge in the Court below and the 
appeals therefore fail and must be dismis* 
6^ with only one set of costs. This judg* 
meat will govern both Second Appeals Nos. 
861 and 862 of 1936. 

N.S./b.K. Appeals dismissed, 
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Wort Ag. C. J. and Manohar Ladl J. 

Kamal Lai Gurda — Appellant. 

v. 

ChandriJca Charan Rag and others — 

Bespondents. 

Appeal No. 238 of 1937, Decided on 4tb 
August 1938, from order of Dist. Judge, 
Gaya, D/* 14tb June 1937. 

Provincial Iniolvencjr Act (1920), S. 28 (4) — 
Inaolvent acquiring property under will It U 
available for dbtribuUon among bif creditors 
—Mere fact that order of adjudication which 
was passed under old Act, was passed on single 
petition presented by three debtors, namely 
insolvent, bis father and his brother, makes no 
difference. 

Where an InfioIveDt acquires certain property 
under a will, such property is available for distn. 
button among his creditors and the mere fact that 
order of adjudication, which was passed in 1019 
under the old Act, was passed on a single appli. 
cation presented by the insolvent, his father and 
his brother, makes no difference. Not having been 


A. I. R; 

appealed from, tho order of adjudication sUnds 
and so long as it stands, the property under the 
Will IS available to tho creditors. The order of 
adjudication cannot be said to be one without 
jurisdiction. At most that can be said is that it 
was wrong in law. [p 13 q 

Kedar Nath Varma — for Appellant. 
Raj Kishore Prasad — for Respondents. 
Facts. — Ramlal and his sous Lachuman* 
lal and Kamallal applied to be adjudged* 
insolvents by a single petition in the year 
1919 and accordingly were adjudged insoK 
vents by order dated 25th July 1919, i. e. 
the insolvency proceedings were under the 
old Act. The creditors' application dated 
24th February 1936, for proceeding against 
the properties recently acquired by EamaU 
lal the appellant in this appeal, under a 
will and for vesting order under 8. 28 (4), 
Provincial Insolvency Act, was therefore 
resisted on the ground that the order of 
adjudication which was passed on a joint 
application by the three debtors was void 
without jurisdiction, reliance being placed 
upon 24 C W N 461.^ 

Wort Ag. C. J. — Tho creditors in this 
insolvency sought to make available for 
distribution amongst them property ac- 
quired by the insolvent under a will. It wa$^ 
contend^ by the insolvent that, as it was 
the personal property of the insolvent, it 
was not liable for debts for which he had 
been adjudicated, namely the debts of bis 
father. That is tantamount to an argument 
that he should not have been adjudicated 
an insolvent, and iod^ that is his argu- 
ment in substance. But whether he should 
have been adjudicated or not is a matter 
which could have been taken on appeal at 
the time of bis adjudication which I under, 
stand was about 1919. Not having ap. 
pealed, the order of adjudication stands and 
it is not seriously disputed that, if the order 
of adjudication stands, the property under 
the will is available to the creditors. It is 
impossible to argue that the order of ad. 
judication was without jurisdiction ; the 
most that coold be said was that it was 
wrong in law — a matter with which this 
Court has nothing to do in this appeal. The 
order of the learned Judge in the Court 
below was right ; it must be affirmed and 
the appeal must be dismissed with costs. 
Hanohar Lall J. — 1 agree. 
r.m./r.e. Appeal dismis sed, 

^1. Kali Charan Saba v. Hari Mohan Basak,. 
(1920) 7 A I R Cal 9G4=5$ I C 531=31 0 L J 
200=24 OWN 461. 
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Ml Sumitra Kuer — 

Defendant — AppeUant. 

' V. 

Bkagwat Narain Singh — 

Plainti S — Bespoodent. 

Appeal No. 899 of 1937. Decided on 
17th August 1938, from appellate decreed 
Sub-Judge. Hazaribagh, D/- 28th June 
1937. 

(a) Chota Nagpur Encumbered Eitatea Acl 
(6 oi IS7S). S. 12-A — Sale« in execution come 
under S« 12*A. 

Sales in exeeation come within the provieions 
coDtained in S. 12«A. ChoU Nagpur Encumbered 
Estates Act. [P 19 C 1.2] 

(b) Rea Judicata^ Applicability Principle 
applies to execution proceedings. 

The principle of res judicata applies to execntioo 
proceedings. Where a particular question is raised 
in the execution proceedings although not decided, 
the matter becomes res judicata : € All S$9 (P C) 
and AIR 1939 Pat 427. Bel. on. (P 19 C 2] 

(c) Ret Judicata Plea of ^ Court cannot 
decide whether matter is res judicata without 
having earlier judgment or some decision os 
regards that matter. 

A Court cannot decide whether a matter is res 
judicata or not without having the earlier judg« 
menC in the case or (as in second appeal) without 
having some decision as regards that matter by 
the last Court. (P 20 0 1] 

(d) Second Appeal — Question of law^Pxrty 
appealing from appellate order wishing ques« 
lions of law to be decided — It is necessary that 
facts necessary for those decisions should also 
be raised and decided. 


If parties In appeals from appellate orders wish 
questions of law to be decided, it is necessa^ that 
the facts necessary for those decisions should also 
be raised and decided. Where that is not done, it 
would not he In the ends of justice for the High 
Court to decide those questions. [P 20 C 1} 

Sarjoo Prasad — for Appellant. 

Advocate-Geoeral — for Respondent. 


Wort A^* C» J*— This is aD appeal b] 
the defendant arising out of an action bj 
the plaintiff for possession of property 
which he contends was sold contrary to th< 
provisions of S. 12*A of Aot 6 of 1876 whicl 
u generally known as the Encumberec 
Estates Act. I need not refer to the pro 
yisiou ol that Section as the point whiot 
19 raised in this appeal does not necessaiilj 
wise by reason of the construction of tbal 
Sectionp and all that is necessary to state ii 
that m 10 Pafc S82' this Court has hole 
[ that the sales in exeeation come w ithin the 

Salh, (1931 

it P ^ ° 868=10 Pat 682= 


provisions contained in the Section to which 
I have referred. An argument was raised 
by Mr. Sarjoo Prasad under S, 177, Chota 
Nagpur Tenancy Act, but he frankly con. 
ceded that having regard to the correct 
interpretation of that Section it has no 
application to this case. Another point that 
appears to have been raised was that the 
property which was sold according to the 
defendant was not the interest of the plain* 
tiff but some other interest. All that need 
be said with regard to that matter is that 
when the property was released from the 
Court of *Wards it was released to the 
plaintiff among other persons and there- 
fore the plaintiff was a holder within the 
meaning of the Encumbered Estates Act. 
The substantial question that was argued 
was whether the sale of which the plaintiff 
complained had resulted in a proceeding 
under S. 47, Civil P. C., and that decision 
therein is res judicata as regards the point 
in dispute in this case. Their Lordships of 
the Judicial Committee of the Privy Council 
in 11 1 A 37^ decided that the principle of 
res judicata applied to execution proceed, 
ings. In 1988 P WN 400,^ in a judgment 
of this Court to which I was a party, it 
was held that the question having been 
raised in execution, although not decided 
the matter became res judicata. Now, ap. 
plying the principle of the decision of their 
Lordships of the Judicial Committee of the 
Privy Council, the question would arise 
whether in tbe general rule of res judicata 
in contra-distinction to the rule laid down 
in 8. 11, Civil P, C., the principle of what 
is usually described as constmetive res 
jndi^ta applies. But it is unnecessary, in 
my judgment, to decide those questions for 
this very ample reason. In the grounds of 
appeal the appellant raised the question of 
r^ judicata but with regard to the ques- 
tion to which I have referred and which 
was said to arise under Sec. 177, Chota 
Nagpnr Tenancy Act. Nowhere in the 
record of this case, either in the trial Court 
or the Appellate Court or in this Court, 
was the question of res judicata mooted as 
regards the execution proceedings to which 
I have referred. What was decided under 
S. 47 It IS impossible to say. Mr. Sarjoo 
Prasad contends that it is unnecessary to 


Ti U884) 

269—11 I A 37=4 Sat 489 (P C). 




U988} 26 A I R Pat 427=1988 P W N 
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have the proceeOtDgs before the Court or to 
decide any question of fact with regard to 
this matter because the application of the 
principle arises from the fact that the exe- 
cution actually took place when the pro- 
perty was actually sold. That is an argu- 
ment with which. I am afraid. I cannot 
agree. It may well be (I do not say it is 
the fact) that the Judge in the S. 47 pro- 
ceedings either refused to decide the point 
or might have decided the point in favour 
of the plaintiff for all we know. It is sufB- 
cient to say that we are entirely ignorant 
of the judgment under that Section. It is 
impossible to contend that a Court can 
decide whether a matter is res judicata 
without having the earlier judgment in the 
case or (as in a second appeal) without 
having some decision as regards that matter 
by the last Court. One very significant fact 
appears, to which I have already referred* 
that although the question of res judicata 
was raised by the defendant-appellant no 
mention of the application of the principle 
to the execution proceedings was suggested 
throughout these proceedings. It would not 
be in the ends of justice (to use the expres- 
sion of Mr. Sarjoo Prasad) for us to decide 
that point in the circumstances of the case; 
in fact we might be in great danger of 
doing an injustice and not justice. If par- 
ties in appeals from appellate orders wish 
questions of law to be decided, it is neces- 
sary that the facts necessary for those 
decisions should be also raised and decided. 
I As I have said, that is not the fact in this 
lease. In those circumstances the appeal 
fails and must be dismissed with costs. 

Manohar Lall J, — I agree. 

r.m./r.k. Appeal dismissed. 
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Wort Ag. C. J. 

Commissioners of Darbhafiga 
pality — Defendant — Appellant. 

V. 

Shiva Prasad — Plaintiff — Respondent. 

Appeal No. 837 of 1936, Decided on 31st 
August 1938, from appellate decree of Addl. 
Sub.Judge* Darbhanga, D/- 24th June 
1936. 

Bihar and Orisaa Municipal Act (7 of 1922), 
S. 82 — Onut to prove that meeting waa not 
held u on asaeuee — Municipal Officera called 
upon by aaae$aee to produce papera giving ex* 
planation aa to why they were not forthcoming 
—Judge coming to coaeJuaion that meeting was 
not held— Impcaition of tax held irregular. 


It must be assumed that what ought to have 
been done, that is the holding of the meeting, was 
in fact done and hence the onus is on the assessee 
to show that the meeting was not held. 

(P 21 C 1) 

Anassessee called upon the Municipal Officers to 
produce papers. The Municipal Officers gave an 
esplanation why the records relating to the meet- 
ing were not forthcoming. The Judge thereupon 
came to the conclusion that the meeting was in 
fact not held : 

Held that in these circumstances the imposition 
of the tax was irregular. It did not however pre- 
vent the Municipality from bolding a meeting and 
imposing the tax in a proper and regular manner. 

fP 21 C 11 

R. Misra — for Appellant. 

B. N. Mitter and Bhabauanda Mukharji 

— for Respondent. 

Judgment. — It must not be thought that 
I am laying down any principle of law in 
this case because that is not so, and it is 
with a considerable reluctance that I come 
to the coDclusioD at which I have arrived. 
I am quite certain that had I tried the case 
in the first instance I should not have come 
to the same conclusion on the question of 
fact as that at which the learned Judge in 
the Court below has arrived, and if it were 
possible I would reverse bis decision on the 
point on which he has substantially decided 
the case. He has held here that no meet- 
ing was held and that the Sections of the 
Municipal Act were not complied with. 
Any assessment of tax would of course 
naturally be ultra vires. Tax can be imposed 
only by following the provisions of the 
Municipal Act. I am equally convinced 
that if the provisions of the Act relating to 
formalities bad been complied with, this 
Court would have no jurisdiction to inter- 
fere with the decision of the Commissioner 
which is final. If I were satisfied that the 
Judge had come to the conclueioo that the 
meeting was not held because the municipal 
authorities did not prove that the meeting 
had been held, in other words, if the Judge 
had decided the case on the assumption 
that the onus of proof was on the Munici- 
pality, I should not have the slightest hesi- 
tation in setting aside the decision. But in 
this case the Municipal Officers were called 
and they gave explanation why the records 
relating to the meeting were not forthcom- 
ing which made the Judge come to the 
conclusion that the meeting in fact was not 
held. It would not be accurate to say that 
the judgment was based on the assumption 
that the onus of proof was on the Munici- 
pality. If I conld see anything in the judg- 
ment to suggest that, I repeat I would 
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gladly set aside the same, because it most 
be assumed that yjh^t ought to have beea 
done was in fact doue: tbe onus is on the 
plaintiff to show that it was not done. 
Here tbe plaintiff certainly took precautions 
by calling upon the Municipality before 
the case was beard to produce papers, and 
the explanation for non. production not 
appealing to the learned Judge be de&oitely 
said that tbe meeting was not held. In 
those circumstances of course imposition of 
!tax in this particular case was irregular, 
jit does not however prevent the Munici. 
pality from holding a meeting and imposing 
the tax in a proper and regular manner. 
These being the circumstances, the appeal 
fails and must be dismissed with costs. 

P.S./r.K. Appeal dismissed^ 
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Wort Ag. C. J. and Manohar Lall J. 

Mahtha Baghubir Prasad — Defendant 

— Appellant. 

V. 

Bamnath Singh and others, Plaintiffs 
and others, Defendants 

Eespondents. 

Appeal No. 229 of 1937, Decided on 15fch 
August 1938, from appellate decree of Addl. 

September 

O- R'- sa. 62 -nd 63 
properly ia exocuUon of 

gagee more than one year after dUmuaai of 

"*■ "• " 

^ unnecessary for a purchaser to make 
such “““^“P***** tbe possibility of 

Banly fail on the ground of the effluxion of time 

appliSfloD^cf ^ decree and the 

under O. ai, R. eg i. 
gagee^ight awe “^tgag® by the mort. 

.1 .Kp5aii‘;.r ri“'r 

Ti V T, , [P2iC2] 

B. K. Prasad and N. K. Prasad H - 

o V T) ^ A Appellant. 

B. N. Eoy and A, N. Lai — ‘ 

for BespondenU. 


Wort Age G. Je — Tbe appollaot in this 
appeal is defendant 5 who was the purcha- 
ser of the property, the subject. matter of 
the mortgage, and it is immaterial for the 
purposes of this case to state whether the 
purchase was the result of tbe execution of 
a rent decree or a money decree for this 
reason. The plaintifl* who is the respondent 
and tbe mortgagee made an application 
under 0. 21, R. 58. The result of that was 
that there was a certain application to the 
High Court and the High Court ordered 
that application to be heard on its merits 
with the result that it was ultimately dis- 
missed, whether for default or not is again 
immaterial. The fact remains that the 
application by the mortgagee was dismissed. 
Then this action on the mortgage was 
brought more than one year after tbe dis- 
posal of the application under O. 21, R, 58. 

Now it is, of course, abundantly clear 
that so far as regards the mortgagor the 
plea is unavailable. But it is contended by 
defendant 5, who is the purchaser of the 
property, as I have already stated, that as 
regards himself tbe action is out of time. 
Mr. Roy on behalf of the respondent relies 
upon the Full Bench decision of this Court 
in 16 Pat 54.* There are certain observa- 
tions in the course of the judgment of the 
late Chief Justice to the effect that O. 21 
R. 58, no application to the facts of a 
CAse similar to the present. But I decline 
to bold that the decision of the Pull Bench 
was that under no circumstances did 0. 21, 
R. 58, apply to the case of the relationship 
of the mortgagee and the purchaser, either 
of redemption or of the secu- 
nty. The real decision of the Full Bench 
18 ^Dtained m the penultimate paragraph 
of the judgment in which the learned Chief 
Justice la reported to have said that the 

Siswantha's 

case. It will be seen that the opposite 
party in the application there was a usu. 
tructuary mortgagee which in my judgment 
makes a considerable and a substlntial 
different. If the contention of Mr. Rov is 
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persons not in possession (words of great import- 
anco) and thinks fit to continue the attachment, 
it may do so, subject to such mortgage or charge. 


It may be unnecessary’ Cor a purchaser 
to make an application under O. 21, B. 58, 
ibut it is clear that 0. 21, E. 62, con* 
‘templates the possibility of such an appli* 
jcatioD being made. If an application is 
|made and it is unsuccessful, it seems to me 
that as regards those parties O. 21, B. 62 
applies and if a suit is brought beyond the 
period of one year, it must necessarily fail 
on the ground of the effluxion of time. 

The decision of the learned Judge as 
regards the merits on the mortgage itself 
cannot be disturbed, but so far as defen. 
dant 5 is concerned, the appeal succeeds 
and defendant 5 is dismissed from the 
action with costs throughout. 


Uanohar Lall J. — As I understand the 
decision of the Full Bench it only decides 
that the decision of this Court in 1 Pat 
159^ was correct. That case expressly 
referred, like the case in the Full Bench, to 
a usufructuary mortgagee. Further in the 
Full Bench case (as will be seen at p. 58 
of 16 Pat) the rights of the mortgagee were 
not in jeopardy as is clear from the follow* 
ing sentence : 

In this cas« tbs mortgagee was merely claiming 
in respect of his mortgage rights which were not 
threatened and the judgment* creditor could merely 
claim in respect of the right to put up for sale the 
equity of redemption: that is to say they were not 
fighting about the same property at all. 

But in the present case I find from the 
judgment of the lower Appellate Court at 
page 10, line 18, that it was distinctly 
decided that the mortgage bond dated 25th 
September 1929 had no concern whatso- 
ever with the execution case, that is to say 
plots Nos. 29 and 96 of Kbata No. 13 of 
the mortgage bond in suit were outside the 
controversy and therefore could be sold by 
defendant 5. I therefore do not consider 
that the authority in 16 Pat 54^ helps the 
respondent at all. I agree that the appeal 
should be allowed and the rights acquired 
by defendant 5 by virtue of bis purchases 
will not be affected by the mortgage decree. 


d.S./b.k. 


Appeal allowed. 
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Wort Ag. C. J, 

Jugal Kishore and others — Decreen 
holders — Appellants. 

V. 

Pahlad Rai and others — JudgmenU 
debtors — Bespondents. 

Appeal No. 107 of 1938, Decided on 
19tb August 1938, from appellate order of 
the Dist. Judge, Muzaffarpor, DA 22nd 
February 1938. 

Civil P. C. (1908), S. 51, Proviso, mh*cL 
(b), (m amended by Act 21 of 1936) -- 
cient means to pay debt*’ ~ Onus is on decree* 
holder. 

The onus of proof is on the decree-holder to 
establish that the judgment- debtor bad sufficient 
means to pay the debt within the meaning of sub- 
cl. (b) of the Proviso to S. 51. [P 22 0 2] 

Sambhu Barmeshwar Prasad and 
Harians Komar — for Appellants. 

Wort Ag. C. J. — On the judgment of 
the District Judge it is clear that the 
question of onus of proof was not a mere 
academic question, as the Judge starts by 
stating that the onus was on the decree- 
holders, and towards the end of bis jndg. 
ment states that the decree-holders have 
failed to establish that the judgment-debtor 
bad sufficient means to pay the debt within 
the meaning of sub-cl. (b)of the Proviso to 
S. 51, Civil P. C. Like so many of these 
statutory provisions, the matter is not free 
of difficulty, but it does seem to me on the 
whole to be clear from the wording of sub- 
cl. (b) itself that the Legislature intended 
the decree-holder to prove that the judg- 
ment-debtor bad means. It is true that 
the first part of the Section calls upon the 
judgment-debtor to show cause why he 
should not be committed to prison, but the 
sub-clause which I have to construe pro- 
vides that '*tbe judgment-debtor has or has 
not bad, since the date of the decree, means 
to pay the amount of the decree"; the Judge, 
in other words, has to be satisfied of that 
fact. The clause is in the affirmative but 
the argument addressed to me suggests that 
the judgment-debtor should be called upon 
to prove the negative. I think that is an 
impossible construction. I would bold there- 
fore that the Judge in the Court below 
correctly placed the onns upon the decree- 
holders. The appeal is dismissed without 
costs. 

B.M./B.K. 


Appeal dismissed. 
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A. I. R. 1939 Patna 23 
Vazl Ali and Chatterji JJ. 

Mt. Afii — Defendant — Appellant. 

V. 

Mt. Suknif Plaintiff and others — 
Defendants — Bespondeots. 

Appeal No. 138 of 1936, Decided on ^Srd 
August 1938, from original decree of Sub* 
Judge, Cbapra, D/* 27th February 1936. 

Hindu Law^Partition — Proof of — Name* of 
^wo widows onlorod in Record of Rights as 
having equal shares — Entries held suAicienk 
proof of separation. 

Where the eotrias in the Record of Rights showed 
that the names of two widows of two branched 
were recorded in respect of certain properties with 
a note that they had equal shares : 

‘ Held that it was auCBcient proof of the separa- 
tion of the two btancbea of the Umily as the 
entries showed that the two widows were equally 
interested in the properties. [P 2$ C 2] 

Mahabir Prasad and Jaleshwar Prasad 

— for Appellant. 

S. K. Mitter — for Bespondents, 

Chatterji J. — This is an appeal by 
d^endant 1 in a suit brought by the plain- 
tm for possession of the disputed properties 
on declaration of her title thereto. To 
appreciate the controversy between the 
rolev^t^^* following genealogical table is 

BHAJUMAN 

I 

I«lsa (d. 1914)sMQiua 
^died oa 6(h August 1931). 


I 


Mt. Sukttl 
(PlsintiS). 


Lachhumao (died 
before 1900) 

Cbattardhari (died 1906) 
=Mt.Afti. 
(Defendant 1.) 


The plaintiff s case is that the family 
WM joint and that on the death of Lalsa 

coparcener, the 
W?*®? properties which belonged to the 
family devolved on his widow Mt. Munia 

defendant 1 is that the 
plaintiff 18 not the daughter of Lalaa fhar 

Subordinate Jodge has held that the 


tiff is tbe daughter of Lalsa and that Lalsa, 
Lachhuman aodCbattardbari were all joint, 
and Lalsa being tbe last surviving qopar. 
cener was the owner of the entire family 
properties. He has disbelieved the defence 
story regarding tbe gift by Lalsa. He has 
accordingly decreed the entire claim of the 
plaintiff. 

There are two points raised in this ap. 
peal, first, that tbe plaintiff is not the 
daughter of Lalsa, and second, that in any 
view she is not entitled to more than eight 
annas interest because the family was 
separate. On tbe first point tbe learned 
Subordinate Judge has, upon a careful 
consideration of the evidence which is en. 
tirely oral, come to the finding that the 
plaintiff is the daughter of Lalaa. There 
was very little to be said on behalf of the 
appellant on this point and without going 
into details it is enough to state that tbe 
learned Subordinate Judge's finding on this 
point is correct. 

The real question is whether the two 
branches of the family were separate. The 
most important evidence on the point is a 
registered mortgage bond (Ex. B) dated 
12th June 1907 executed by Lalsa and 
Mt. Afti jointly in favour of one Deocharan 
Singh. This document unmistakably shows 
that Chattardhari, husband of Afti, must 
have been separate from Lalsa, otherwise 

Lalsa would join 
^ mortgage thereby ad. 
mittmg her title as his co-sharer in the 
mortgaged properties. The learned Sub. 
ordinate Judge considers that this docu- 
ment strongly supports the plaintiff's 
allegation that the family was joint. This 
IS entirely wroog. The explanation put for. 
ward on behalf of the respondeat is that 
the mortgagee might for his own safety 
have insisted on Afti joining in ezecuting 
the mortgage It is difficult to accept thia 

fn vations entries 

in the Record of Siglats {Exs. 5 and L) 

Tod 

and Mt. Afti were recorded in respect of 
osttam properties with a note that they 
had equid shares. This is entirely inconsia 
tent wth the theory that tbe family waai 

on behalf of the respondent, has referred to 
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to us in considering the eflect of the parti- 
cular entries in the Record of Bights l^fore 
us. Upon those entries there can hardly be 
any room for doubt that the two widows 
Munia and Afti were equally interested in 
the properties. Thus the documentary evi- 
dence in my opinion is quite convincing to 
establish the case of separation. Mr. S. K. 
Mitra has referred to the statements of 
witnesses examined on behalf of the defen- 
dants and ]>ointed out certain discrepancies 
in their evidence. The main discrepancies 
are that whereas some witnesses say that 
the lands were not divided but the produce 
was divided, others say that the lands were 
divided, each plot being divided half and 
half. If the case bad rested on the oral 
evidence alone, the matter would have been 
quite different, but, as I have already men- 
tioned, there is documentary evidence of a 
decisive character to prove the separation. 
I therefore find that the two branches were 
separate and Lalsa had eight annas and 
Cbatterdbari eight annas in the family 
properties. Accordingly, the plaintiff can 
have only eight annas share in the disputed 
properties. In the result I would allow the 
appeal in part and decree the suit only in 
respect of eight annas share in the disputed 
properties. The plaintiff will get possession 
over the same subject to the zarpeshgi 
rights of defendants 2 and 3 as directed by 
the learned Subordinate Judge. Success 
being equally divided, parties would bear 
their own costs throughout. 

Fazl Ali J. — I agree. 

N.S./R.K. Appeal allowed in part. 

A. L R. 1939 Patna 24 
James J. 

Sonu Kurmi and another — Petitioners. 

v. 

Emperor. 

Criminal Bevn. No. 392 of 1938, De- 
cided on 5tb August 1936, from order of 
Sess. Judge, Gaya, D/- 23rd June 1938. 

(a) Criminal P. C. (169a), S- 257, Provuo^ 
Opportunity given to occuted to cros$«ex&mine 
witneoees for prosecution ofter charge not 
availed of^Magitirate ia justified in declining 
to resummon witnesses for cross-examination. 

Where an opportunity is given to the accused to 
cross-examine the witnesses for prosecution after 
the charge is framed, hut advantage is not taken 
d it, the MagbtraU trying the case is justified 
under the Proviso to S. 267 in declining to recall 
the witnesses for croiS*esaminatioD. (P 26 C 1} 


(b) Criminal Trial — Appeal — Appeilale 
Judge fixing day for bearing pleader for appel- 
lant and after hearing him dismissing appeal 
summarily — Judgment complete one, dealing 
with evidence in detail and with points raised 
by appellant No grievance can be made of 
fact that no notice to Crown is issued. 

Where on an appeal being presented before a 
Sessions Judge, be appoints a day for bearing the 
pleader, and after hearing him, dismisses the 
appeal summarily, but bis judgment is a complete 
one dealing with the evidence in detail, and with 
the points raised on behalf of the appellant, no 
grievance can be made of the fact that be did not 
issue notice to the Crown, considering it unneces- 
sary to call upon the Public Prosecutor to reply to 
the arguments adduced on behalf of the appellant. 

[P 25 C 1) 

Dybao Chandra — for Petitioners. 

Govt. Advocate — for the Crown. 

Order« — The petitioners have been con- 
victed of attempted burglary in the town 
of Gaya. At the time of the occurrence in . 
respect of which the petitioners have been 
convicted, they were under trial for another 
burglary for which they were convicted 
but were subsequently acquitted in appeal. 
In the present case the charge was framed 
on 12tb April, when the hearing was 
adjourned till 5tb May for cross-exam ina- 
tioo of the prosecution witnesses. On 5th 
May* the try'iog Magistrate was ill and the 
trial was adjourned till the 25th. The peti- 
tioners who had been convicted bad by 
ibis time been acquitted by the Sessions 
Court on appeal and bad in this case been 
released on bail. On the 25th, when the 
prosecution witnesses attended GDurt for 
cross-examination for the second time, the 
petitioners prayed for an adjournment on 
the ground that they were not ready then 
to cross-examine the witnesses. The Magis- 
trate declined to grant an adjournment 
and the pleaders who were appearing on 
behalf of the petitioners declined to cross- 
examine the witnesses. The witnesses were 
accordingly discharged. On the following 
day a petition was presented praying that 
the prosecution witnesses might be recalled 
ior cross-examination under S. 257, Crimi- 
nal P. C. The Magistrate pointed out that 
an opportunity had already been given for 
examination of these witnesses after charge 
and be declined to re-summon them. In 
appeal before the Sessions Judge the point 
was taken that cross-examination of the 
prosecution witnesses bad not been per- 
mitted; but the learned Sessions Judge 
pointed out that an opportunity had been 
given of which the appellants bad noi 
availed themselves. 
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Ib is argued before me that when there 
bad been no cross-esamioatioD after charge, 
the learned Magistrate ought to hare issued 
process under S. 257 to recall the wit- 
nesses; but it is provided by S. 257 that 
when the accused had the opportunity to 
cross. examine a witness after the charge 
is framed, the attendance of such witness 
shall not be compelled under this Section 
unless the Magistrate is satisfied that it is 
necessary for the purposes of justice. I con- 
sider that after the opportunity bad been 
given on the 2otb and advantage bad not 
been taken of it, the learned Magistrate 
was justified in acting under the Proviso 
in declining to recall these witnesses for 
cross-examination. When the appeal was 
presented before the Sessions Judge, he 
appointed a day for hearing the pleader 
and after bearing him dismissed the appeal 
summarily. It is argued that he ought not 
to have done this; but the judgment of the 
learned Sessions Judge is a complete one 
doling with the evidence in detail and 
with the points raised on behalf of the 
appellants; and no grievance can be made 
of the fact that he did not issue notice to 
the Crown, considering it unnecessary to 
call upon the Public Prosecutor to reply to 
the atgumeots adduced on behalf of the 
Appellants. I cannot interfere in this case 
and the application must be dismissed. 
The petitioners must surrender to their 
bail and serve out the un expired portion of 
their sentences. 

R M./r.K. Application dismissed. 
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Dhavlb and Agarwala JJ. 
Baiju Lal Pathak — Appellant. 

V. 

Smt. Maina Dai and others 

4 , Bespondeot 

Appeal No. 137 of 1934, Decided on 3d 
Angust 1938, from decision of Sub.Judg 
Gaya, D/. 31st August 1938. 

!} O- 32. R. lS-AU.g. 

** *1 uniound mind or we^. 
•nl.H.ct-Procedure to b« foUowed .l.ted. 

allegati^ of minority and requires similar ^ea 


course to be followed subsequently would depend 
on wbat is established at the inquiry into the 
mental coudition of the party : id Mad 344, 
Rel. on. (P 26 C 1. 2) 

(b) Hindu Law — Joint family property. 

Property acquired from an auub by a member 
would not prima facie be the property of the joint 
family at all. [P 27 0 1] 


S. M. Mullicb, N. K. Prasad 11 and 
Sarjoo Prasad — for Appellant. 

Sir Sultan Ahmad, ^[ababir Prasad, 
K. N. Varma and K. Dayal — 

for Itespondents. 


Dhavle J. — This appeal arises out of a 
suit brought by Srimati Maina Dai as one 
of the three sisters of Babu Lachhumao 
Lal Pathak (who died in February 1932) 
for recovery of her one-third share in the 
properties left by her brother. Some of the 
properties claimed by her stood iu the 
names of defendants 4 to 9, but the suit 
failed in respect of them, and we are not 
concerned with them in this appeal. Baiju 
Lal Pathak, defendant 3, was a first cousin 
of Laefahuman Lal, and he resisted the 
plaintiff’s claim on the ground that he was 
joint with Laebbutnan Lal and was en- 
titled to the properties and bad actually 
taken them by right of survivorship. This 
plea was overruled by the lower Court, and 
Baiju Lal appeals. 


LUixij ouorwy ueioro tne institu* 
tiOD of the suit there was a proceeding under 
S. 144, Criminal P, C., between Srimati 
Mama Dat and Baiju Lal, in which the 
latter succeeded. Before the first date fixed 
in the suit a written statement was filed 
on behalf of Baiju Lal admitting the plain- 
tiff s claim. The case came on for hearing 
hbout a year afterwards; and when 7 or 8 
\y^D6Sses had beeo examioed for the plaio- 
tiff, a petition was filed by the mother of 
the appellant, alleging that he was of 
unsound mind and asking that she may be 
allows to act as his curator in the case. 
The learned Subordinate Judge directed 
the mother to have defeudanb 3 examined 
tjy the Civil Surgeon and said that her 
application would be considered after taking 
into account the evidence of the Civil 
Surgeom The Civil Surgeon apparently 
examined defendant 3 the next moriing. 

©xamiQe him again befor^e 
giving an opimoQ about the mental condi. 
tioQ of defendant 3. The learned Subordi. 
nate Judp did not consider it desirable in 
new of the stage that the case hod reached, 
to give further time to the mother ot 
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defendant 3 to produce evidence regarding 
the mental condition of defendant 3 or to 
appoint her as curator without any evi- 
dence- He therefore ordered that “defen- 
dant 3 may, if he likes, appear in the case 
and give proper evidence.’^ Shortly after- 
wards a petition was filed stating that his 
previous written statement had been filed 
“under undue influence of the plaintiff and 
her husband, and that ho was a man of 
weak intellect. Upon this allegation the 
learned Subordinate Judge thought fit to 
postpone for a day the cross-esamination 
that was going on, in order to investigate 
the circumstances in which the written 
statement had been filed. 

The curious result was that though the 
learned Subordioato Judge, on the evidence 
that was produced before him, came to 
the conclusion that the written statement 
admitting the claim of the plaintiff had 
been filed under undue influence and mis. 
representation from the plaintiff and her 
husband and was therefore not binding on 
him, he still left himself without any 
opportunity of properly going into theques. 
tion of the mental condition of defendant 3. 
Defendant 3 was actually examined as a 
witness in the case, and the learned Sub. 
ordinate Judge observes that he replied to 
all questions in a proper manner like a sane 
man. It was however only by bis judgment 
in the case that he rejected the application 
of the mother for the appointment of a 
curator for defendant 3 “as the evidence in 
the record does not warrant the appoint- 
meat of any curator for defendant 3’*. 

And the learned Judge went on to find 
that 

defendant 3 has failed to prove that bo is in- 
capable of managing bis affairs, or that the 
appointment of a curator is necessary. 

Now, on the face of it, the procedure 
adopted by the learned Subordinate Judge 
was irregular. There was an allegation 
before him that defendant 3 was of unsound 
mind or weak intellect and incapable of 
managing his affairs. That allegation, 
which by O. 32, Kule 15, Civil P. C., is 
placed on the same footing as an allegation 
of minority and requires similar treatment, 
the learned Subordinate Judge was not in 
a position to reject forthwith. On the 
contrary he says that 

as this matter arose in the midst of the bearing of 
the case, the decision about the allegation of 
defendant 3 that bo is of unsound mind was not 
made then, and defendant 3 was allowed to give 
evidence in ; upport of the written statestBnt filed 
by his j’* 


A. I. R. 

The mental weakness was thus not 
directly put in issue at all, and it was only 
because there was on record a written 
statement which defendant 3 challenged as 
due to undue influence and misrepresenta- 
tion that some evidence was apparently 
given regarding his actions; and it is on 
this evidence that the learned Subordinate 
Judge ultimately comes to the conclusion 
that defendant 3 had failed to prove that 
he was incapable of managing bis affairs. 
This overlooks the consideration that if the 
defendant were in fact suffering from 
mental infirmity, be would be incapable of 
proving anything unless a guardian ad litem 
was first appointed for him; he would not 
otherwise be effectively joined as a party 
defendant. As the learned Subordinate 
J udge was not in a position to reject the 
allegation of weakness of mind, he should 
have tried that issue like any material issue 
in the case by placing defendant 3 under a 
(provisional) guardian ad litem or curator; 
and the course to be followed subsequently 
would have depended on what was estab. 
lished at the inquiry into the mental condi. 
tion of the party: c^pars 16 Mad 344.^ 
The fact that an abnormal written state- 
ment admitting the claim of the plaintiff 
was filed — abnormal because not long before 
defendant 3 bad actually succeeded against 
the plaintiff in the proceedings under Sec. 
144, Criminal P. C.— was itself sufficient to 
suggest doubts about whether the man was 
in hia right mind. The learned Subordinate 
Judge somehow put these doubts away and 
came to the conclusion on no direct evidence 
that be refers to, that the written state, 
ment was due to undue influence and mis. 
representation from the plaintiff and her 
husband, and it is a man in this condition 
that is called upon to prove bis case after 
adopting a written statement that was sub. 
sequently filed by his mother. No finding 
arrived at in these circumstances against 
defendant 3 could be held to be binding 
on him. 

The procedure adopted by the learned 
Subordinate Judge has moreover bad the 
unfortunate result of affecting the trial on 
the merits. Time was applied for, but not 
given, though it is obvious that defendant 3, 
even if he bad been in a normal condition 
of mind, could not be reasonably expected 
to be ready with any evidence at that stage, 
for be bad originally admitted the claim of 


1. Kasi Does v. Kasalm Salt, (1398) 16 Mad 344* 


Patna 27 


1939 


Gaurishankeb 


the plaintiff, and it Tvould only be after the 
mother's written statement was adopted for 
him by the Court that issues could be 
framed as between him and the plaintiff, 
and before this was done, no Question of 
evidence would arise so far as he was con- 
cerned. Attempts were moreover made on 
bis behalf in his then condition to put in 
papers to prove his case, and the papers 
seem to have been rejected on the ground 
that they bad not been filed in time. The 
substantial issue as between plaintiff and 
defendant 3 was whether or not Lacbbu* 
man Lai and defendant 3 were joint or sepa- 
rate. Admittedly a deed of partition bad 
been executed in December 1914, but the 
case that defendant 3 attempted at that 
stage to establish was that that partition 
deed was only a paper transaction and that 
he and his cousin still remained joint. The 
learned Subordinate Judge negatived this 
plea, and in doing so relied among other 
things on the fact that defendant 3 had sold 
his residential house to one Kesbo Lai in 
the lifetime of Lachhuman Lai. 


It has been urged before us that this 
sale, which is not questioned, was in respect 
of a house acquired by defendant 3 from an 
aunt under a registered document. Property 
so acquired by the defendant would not 
prima facie be the property of the joint 
family at all. and Mr. Sushil Madhab 
ifullick, who appears for the appellant, has 
complained that defendant 3 did not have a 
proper opportunity of proving that the 
house was so acquired by defendant 3. It is 
impossible to bold that the complaint is 
without substance. This is but one instance 
of how the procedure followed by the 
learned Subordinate Judge has actually 
affected the case on the merits. 


The decree of the lower Court mus 
therefore be set aside. Defendant 3 has die 
dming the pendency of the appeal; it woul 
otherwise b%V6 been necessary to reman 
the c^e to the lower Court, with a direc 
won that the question of bis mental condi 
tion be properly gone into first and the cas 
afterwards tried on proper issues framed ii 
^rdance with the law. Defendant 8 ha 
been repl^ on the record by a sister* 
80D, who IB aMioos. and not unnaturally fc 
^ert the rights of Baiju Lai and defen. 
the case properly, The question of th 
mental condition of Baiju Lai cannot no^ 

the parties before us have agreet 
(m order not to throw away labour already 


V. Bach HA Singh 

gone through so far as can be helped) that 
the case be remanded to the lower Court 
with the following directions : That the 
defendant-appellant will be allowed to 
amend the written statement filed by the 
mother of Baiju Lai (deceased defendant 3) 
or file an independent written statement of 
his own. On the issues then arising, the 
defendant-appellant will be further allowed 
to adduce evidence, both oral and docn* 
mentary, and ask for the cross-examination 
of such of plaintiffs* witnesses as be may 
consider Decessar 3 ^ The plaintiff, on the 
other hand, will have the right to cross- 
examine the defendant's witnesses and give 
such further evidence, oral and documen- 
tarVf in proof of her claim as she thinks fit. 
I would therefore allow this appeal, set 
aside the decree of the lower Court as 
against the appellant, and remand the case 
to that Court for further trial. The lower 
Court will deal with the case on the lines 
indicated, and will deal with it as expedi- 
tiously as may be, and not later than the 
end of the year in any case. The costs of 
the hearing in this Court will abide the 
event. As Appeal No. 126 of 1931. arising 
OQt of tbe same case, has been kept pending 
at the instance of the pUintiff-appellant, 
the learned Subordinate Judge is requested 
to intimate to this Court as soon as he dis- 
poses of tbe case on remand. This will 
enable the High Court office to place 
Appeal No. 126 of 1931 before the Bench 
without delay. 

Agarwala J.— I agree. 

D.s./r.K. Case remanded. 






James J. 

Gaurishanker — Applicant. 

v. 

Bachha Singh — Opposite Party. 
Criminal Ref. No. 25 of 1938, D/- 24th 
August 1938, made by Sess. Judge, Gaya 
Penal c^de (I860). S. SOd^lniuU •hould be 

iotenUon that 

he may be provoked to commit offence. 

offence under 8. 504 it is necessary that 
^ delivered to the person 
M with the intention that he may U there and 
then provoked to commit an offend. Them 

.h,„ ll„„ h.. !».„ „ publtaKoaS IhM 

T* t «.. . tPsaci] 

J&nak Kishore, D^an Chandra. N. K. 
Prasad and Baj Kiahore P^oaad 

n TT a- Applicant, 

a. a.. Smha — Opposite Part]/. 


I 
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Order, — When the Prime Minister 
visited Gaya on 12th December 1937, a 
photograph was taken of the party assem. 
bled at the Bar Library. One of the per* 
sons in the group, which was a large one, 
was a Municipal Commissioner named 
Bacbha Singh. It is said that another 
Commissioner, who apparently preferred 
that Bachha Singh s face should not appear 
in the photograph \vhere he himself appear* 
ed, persuaded the photographer to remove 
Bachha Singh s face from a negative and 
some prints were prepared in which there 
was a black spot where Bachha Singh should 
have been. The photographer has been 
fined Rs. 30 under S. d04, I. P. C., and the 
Sessions Judge of Gaya has forwarded the 
record of the case under S. 438, Criminal 
P, C., recommending that the finding and 
sentence should be set aside. There is no 
evidence of publication to Bachha Singh, 
that is to say, there is no evidence to show 
that the photographer brandished the 
photograph before Bachha Singh or that 
be transmitted it to Bachha Singh. An 
agent of Bachha Singh purchased a copy 
from the photographer which he after* 
wards showed to Bachha Singh ; but that 
is a diEFerent matter. For the offence under 
S. 504, it is necessary that the insult should 
be delivered to the person insulted with 
the intention that be may be there and 
then provoked to commit an offence ; but 
there has been no publication of that kind 
'here. 

The reference of the learned Sessions 
Judge is therefore accepted. The finding 
and sentence are set aside and the fine, if 
paid, will be refunded. 

D.S./R.K. Reference accepted. 
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Ragho Singh — Petitioner. 

V. 

Ramhirich Singh and others — 

Opposite Party. 

Criminal Revn. No. 390 of 1938, Decided 
on 26th August 1938, from order of Senior 
Deputy Magistrate, Patna, D/. 26th May 
1938. 

Criminal Trial — Revi«ion Power* of High 
Court — Single mutake by lower Court of mi** 
reading evidence would not justify High Court 
in *etUng a*ide acquittal. 


A single mistake on the part of the lower Appel* 
late Court of misreading the evidence of a witness, 
wonld not justify the use of the extraordinary 
power which the High Court has in revision of 
setting aside au order of acquittal. [P 29 C 1] 

Ganesb Sbarma and S. Mustafi — 

for Petitioner. 

C. P. Sinba — for Opposite Party. 

Order. — The petitioner complained that 
certain persons by erecting a bund across 
a stream had caused a diminutioa of the 
supply of water for the purposes of irriga. 
tioD of Masarh village. The persons accused 
were placed on their trial and they were, 
in due course, convicted of the offence 
punishable under Sec. 430, I. P. C., while 
certain of the accused were also convicted 
under Secs. 143 and 144. The Record of 
Rights had described a right in the appel- 
lants* village to erect such a bund, but 
some years before there had been a pro* 
ceeding under See. 147, Criminal P. C., in 
which the Sub-divisional Magistrate bad 
found that the right to erect this bund des- 
cribed in the R^rd of Rights bad not 
been exercised during the year before which 
proceedings were taken: and therefore he 
made an order against the men of the 
village of the accused forbidding them to 
erect such a bund until they should get 
an order from the Civil Court. The trying 
Magistrate caroo to the conclusion that 
whatever might have been the state of 
affairs at the time of the final publication 
of the Record of Rights, the right to erect 
the bund had not been exercised since the 
time of the proceedings under Sec. 147. On 
appeal, the Deputy Magistrate exercising 
powers under S. 407, Criminal P. C., set 
aside the conviction and acquitted the 
accused. One of the prosecution witnesses, 
a village chaukidar, had said in cross, 
examination that the people of Mandacb 
erected a bund which the learned Appellate 
Magistrate thought was a desorption of the 
bund in dispute. It appears that this was 
a mistake committed by the Appellate 
Court. The learned Magistrate examined 
the Record of Rights and applied the pre* 
sumption under Sec. 103.B, Ben. Ten. Act, 
finding further that it was proved by evi- 
dence that the right to erect the bund 
actually bad been exercised within recent 
years. The learned Magistrate pointed out 
that the order in the case under Sec. 147, 
merely directed Ramkbelawan Singh and 
certain other definite persons not to con- 
struct the bund at the disputed place; but 
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tbat the order was not binding oo anybody 
except the parties and that the finding did 
not amount to res judicata between any*^ 
body except the actual parties to the 
dispute. 

The petitioner prays that this acquittal 
should be set aside in revision, relying 
mainly upon the fact that the Magistrate 
who was exercising appellate powers mis* 
read the evidence of the chaukidar. It is to 
be regretted that he did not read the evi. 
dence of the chaukidar more carefully; but 
I do not consider that a single mistake of 
this kind would justify the use of extra, 
ordinary power which the High Court has 
in revision of setting aside an order of 
acquittal So far as the learned Magistrate 
is dealing with the entry in the Kecord of 
Bights and the effect of the order under 
Sec. 147, his judgment is not open to critic 
cism. The learned advocate suggests that 
the lower Appellate Court committed a 
mistake also in remarking that the loss 
suffered by the complainant's village in 
consequence of the erection of the bund had 
not been proved; but here the learned 
Magistrate did not apparently mean that 
no witness had come forward making gene, 
ral statements of loss of crop, but merely 
that the loss of crop has not been proved 
to bis satisfaction. I find myself unable to 
interfere with the order of acquittal in this 
case and the application is dismissed. 

B.M./R.K. Application dismissed. 
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5. Naziruddin Ashraf — Appellant. 

V. 

Kharagnarain and another 

RespoDdeoti 

Appeal No. 97 of 1935. Decided oq 12t 
August 1938, from original decree of Sal 
Judge. Mongbyr. D/. 30th April 1935. 

MahomedM Uw— Guardian— De facto guai 
dian cannot impon obligaliont on minor— Eld« 

'•cto aua. 

21^ e ?'•* brother, executing none 

bond for hi* father'* debu— Minor U not liebli 

M*homedan law. a do Caoto goardio 

but bo can n 

oWigations on the infant. Honco ^yhere a^ld« 

nTSj bimsoll and 88 dofact 

^rdjan of his minor brother executes a nwne 

w their shares of the liabiUt 

iZ ia a suit o 

M mine 

is not liable : AIRisiapO Zl, Rel. on. 

CP 80 0 1 


Gholam Mohammad and Ramaougrah 
N. Singh — for Appellant. 

B. C. Mitra, Muhammad Hasan Jan and 
J. M. Ghosh — for liespondents. 


Agarwala J* — Miajao, the father of 
defendants 1 and 2, died in 1930 leaving a 
widow* four daughters and two sons defen- 
dants 1 and 2. Prior to his death be bad 
borrowed money from the plaintiff -respon- 
dent on five promissory notes. By a deed of 
partition dated 3rd January 1932* bis heirs 
partitioned bis properties amongst them- 
selves according to the shares to which 
they were entitled under the Mabomedan 
law* and in respect of the amount due to 
the plaintiff on the band notes each heir 
undertook liability for an amount propor- 
tionate to bis or her interest in the estate 
of the deceased. The share of each of the 
SODS was 3^ annas, of the daughters If 
annas and of the \vidow 2 annas. Defen- 
dant 2 was at the time a minor. By the 
partition deed the minors property was 
placed under the management of bis elder 
brother, defendant 1. On 24th January 
1932, defendant 1 executed a bond in favour 
of the plaintiff in respect of both their 
shares of the liability for their father’s debt 
to the plaintiff-respondeDt. In executing 
the bond defendant 1 purported to do so 
for himself and as guardian of his brother, 
defendant 2. The bond was not in fact 
registered, and therefore did not operate as 
a mortgage bond but merely as a money 
bond, and it is on that basis that the plain- 
tiff instituted the present suit against the 
two sons of Miajan. Defendant 1 admitted 
his liability for half the amount due under 
the bond but defendant 2, who attained his 
majority in August 1933, denied that defen- 
dant 1 had been his guardian or that he 
had power to bind him by purporting to 

execute the bond as his guardian. TheCourt 
below decreed the plaintiff’s suit as to half 
of the claim against each of the two defen. 
dants. From that decision defendant 2 has 
preferred this appeal and the plaintiff has 
filed a cross.objection claiming that he is 
entitled to a joint decree against both the 
defendants. * 


y y uwuaa oi cne appellant 

(defeodant 2) thafc defendant 1 ^vas merely 
a de facto guardian and that as such he had 

^ appellant. The 

facts of the present case are peculiar in thi<» 

the appellant is un?oubtedly 

liable to the plaintififs for a part of his 
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father's debt not esceedio^ the amount of 
the property which he inherited from his 
father. There is no suggestion in this case 
that the appellants share of his fathers 
property is less than the amount for which 
the decree makes him liable. In so far as 
the bond in suit dealt with the appellant s 
liability for half the amount of the bond, it 
did not increase the amount for which the 
appellant was liable under the Mabomedan 
law. In very similar circumstances in 160 
I C 268,^ Beasley C. J. held that the minor 
was liable on a hand note renewed by his 
de facto guardian. But the limited nature 
of the powers of a de facto guardian of a 
Mabomedan minor was pointed out by 
their Lordships of the Privy Council in 45 
Cal 878.^ It is true that in that case their 
Lordships were dealing with a transfer of 
immovable property belonging to a minor 
but they also esamioed in some detail the 
position of a de facto guardian and pointed 
Dut that while such a person may incnr 
responsibilities, he can impose no obliga. 
tions on the infant. Certain exceptions, in 
the case of a minor who has no do jnre 
guardian, were referred to but are not 
relevant to the present case. Defendant 1 
.therefore must be held to have bad no 
power to bind defendant 2 by the bond. 
The plaintiff’s remedy against the latter 
was not by suit on the bond but as be has 
chosen to sue on the bond bis suit must fail 
as against defendant 2. It follows that the 
plaintiff is not entitled to a joint decree 
against the two defendants. The bond was 
executed by defendant 1 alone and as be 
had DO power to execute it on behalf of 
defendant 2, he alone is liable on it. The 
decree of the Court below must therefore be 
modified in this respect that the plaintiff 
will have a decree against defendant 1 alone 
for Rs. 5082 as principal and Bs. 1287 as 
interest up to the institution of the suit and 
interest at 6 per cent, per annum on these 
amounts until realization. 

The plaintiff will pay the costs of defeu- 
dant 2 throughout Defendant 1 will pay 
the costs of the plaintiff tbroughont. 

Dhavle J* — I agree. 

D.S./r.K. De cree modified. 

1, Venkatarayu^u t. Kbasim Sabeb, (1935) 92 

AIR Mad 1041—100 1 C 208. 

2. Imambandi v. Mutsaddi, (1916) 5 A I R P 0 

11=47 I C 613=45 Oal 878=45 I A 73 (P C). 
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Varma J* 

Bamaviar Prasad Verma — Petitioner. 

V. 

Satdeo Lal and others — Opposite Party. 

Civil Revn. No. 266 of 1938, Decided on 
25th July 1938, from order of Sub- Judge, 
Saran, Chapra, D/- 25th May 1938. 

(«) Practic^^Contolidation of sulU — QuetUon 
wbetbor two miU should be contoUdated or not 
depends upon whether m the long run it would 
be expeditious and advantageoui to all con- 
cerned to bave them tried together. 

In deciding Tvbether two suits should bo con- 
solidated or not, the whole question is whether or 
not in the long run, it will be expeditious and 
advantageous to all concerned to bave (he two suits 
tried together as analogous cases. [P 31 C 2] 

Where the parties are almost all of them 
the descendants of a common ancestor and the 
decision of the two suits rests mainly on the ques- 
tion as to whether or not there was a partition in 
the family, as alleged by one or the other of the 
contesting parties, it would be convenient to con- 
solidate the two suits and have them tried 
together. [P 81 C 1, 2] 

(b) Civil P. C. (1908), Si. 151, 115 — Trial 
Court refusing to consolidate the suiU although 
they warrant consolidation ~ High Court can 
interfere in revision. 

Where it appears that (hero U sufficient unity or 
similarity in the matter in issue in two suits to 
warrant their consolidation and yet the trial Court 
has refused to consolidate them, it is a 6t case in 
which the High Court can interfere in its revisional 
jurisdiction : A I R 1933 Pat 62, Rel» on. 

[P 32 C 1) 

H. P. Sinba and K.^P. Verma — 

for Petitioner, 

T. N. Sahai, A. P. Upadhya, B. B. Sahay 

and A. B. N. Sinba — 
for Opposite Party. 

Order. — This is an application in revi- 
sion on behalf of the plaintiff in Title Suit 
No. 17 of 1938 pending in the Court of the 
Subordinate Judge at Chapra. There was 
another suit. Title Suit No. 55 of 1937, 
which bad been filed against the present 
petitioner along with others by the present 
opposite party Nos. 1 and 2, and which was 
pending in the Court of the Munsif, Second 
Court, at Chapra. The petitioner filed an 
application before the District Judge of 
Saran praying for a transfer of the suit 
pending in the Court of the Munsif to the 
CoMTt of the Subordinate Judge where the 
suit filed by him was pending so as to have 
the two suits tried together inasmuch as be 
urged that the essential points for determi. 
nation were the same in the two suits. The 
learned District Judge, by an order dated 
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25fch April 1938, allowed the t^nsfer as 
prayed for, and also rejected a rejoinder filed 
afterwards by the opposite party Nos. 1 
and 2 on 26th April 1938. The two suits 
are now accordingly pending in the same 
Court of the Subordinate Judge. Thereafter 
it appears that on 2nd May 1938, the 
plaintiffs who are the present opposite 
party Nos. 1 and 2, of Suit No. 55 which 
has been transferred, filed a petition before 
the Subordinate Judge under S. 10, Civil 
P. C., for a stay of proceedings in the sub- 
sequent suit (Title Suit No. 17) filed by the 
present petitioner. The learned Subordinate 
Judge refused to stay proceedings and 
directed the parties to proceed with the 
trial of the former suit No. 55 in which 
the petitioner was impleaded as a defen- 
dant, and while making this order he has 
overruled the prayer of the petitioner for 
consolidating or treating the two suits as 
analogous cases. The plaintiff .petiti 9 Der 
has come up in revision against that part of 
the order of the learned Snbordinate Judge 
which rejects the prayer for consolidating 
the two suits. Mr. Rai Tribhuvan Nath 
Sahay has raised the question of the juris- 
diction of this Court in interfering with an 
order like the one complained of in this 
application in revision. Sefore dealing with 
the point, I propose to look into the reasons 
given by the learned Subordinate Judge for 
refusing to consolidate the suits. He says 
as follows : 


As to the question of consolidating tbo trial o: 
the two suits, apart from the application or objec 
tion of any party in that behalf, the Court had ac 
inherent power to consolidate if it should tend U 
the eonrenience of the Ooort and the parties. ] 
doubt that so far as the main question of joiotuw 
or separation between the three branches o! tb< 
Mns of Mahesh is coDcemed. the evidence ii 
both the suits will be the same. But as the formei 
suit is ripe for hearing while the latter may take 
some time yet to get ready and while the defen. 
dants m the latter suit aro some of them diflereni 
also, I should think that it would be advisable tc 
proc^ with the hearing of the former suit that 
nas boen received on transfer. 

tbe three considerations given by 
the learned Subordinate Judge, it appears 
that the important question of jointness oi 
separation ie common to both the suits. As 
» matter of fact, in the plaint of Title Sait 
Wo. 17 allegations made in Title Sait 
Wo. 56 have been repeatedly challenged, 
ifae next r^a pven by the learned Judge 
18 that Title Suit No. 17 will take some 
imore time to be ready for trial ; but the 
jwhole question is whether or not in the long 
ran it will be expeditious and advantageoua 


to all concerned to have the two suits tried | 
as analogous cases. So far as the third con-i 
sideratioD given by the learned Subordinate 
Judge is concern^, I have gone through 
the plaints of both the suits and examined 
the respective genealogies given therein by 
the contesting parties. It is clear that the 
parties are almost all of them descendants 
of a common ancestor ; and the decision of 
the two suits rests mainly on the determi. 
nation of the question as to whether or not 
there was a partition in the family as 
alleged by ooe or the other of the contest- 
ing parties. From the scrutiny, I also find 
that of the 17 defendants impleaded in 
Title Suit No. 17, only defendant 17, 
Babu Uma Nath Prasad, son of Babu 
Jnthan Lal does not appear to have been 
impleaded in the former Suit No. 55 whilst 
defendants 4 and 5 were represented by 
their father Babu Satdeo Lal. one of the 
plaintiffs of that suit, defendant 7 being 
the wife of defendant 9 of that suit, and 
ddfendant 14 being represented by his 
father Babu Panebam Lal who is defen- 
dant 2 of that suit. It cannot therefore be 
said that the parties to the two suits are 
altogether different ; and since the deter- 
minatioD of the suits rests mainly on a 
common question, it must be convenient to 
have them tried as analogous cases. 


Mr. Rai Tribhuvan Nath Sahay while 
questioning the power of this Court to 
interfere in revision has said that no preju- 
dice would be caused to the other side if 
the cases are tried separately, and that if 
the issues are similar, one of the suits 
would be postponed under S. 10, Civil P. C. 
It may be mentioned here that the opposite 
party Nos. 1 and 2, for whom Mr. Rai 
Tribhuvan Nath Sahay appears, did as a 
matter of fact apply for a stay of proceed- 
ings in Suit No. 17, and the learned Sub- 
ordinate Judge has refused to grant the 
prayer holding that the conditions laid 
down in S. 10 had not been fulfilled, The 
learn^ advocate has referred to a number 
of decisions on the point whether this Court 
c»n interfere in its revisional iorisdiction 
in a case like this, but it is not necessary 
to refer to them, I respectfully agree with 
the view taken by James J. in 13 p L T 
726, where his Lordship set aside the 
order of the Court below consolidating 
suits. On a consideration of the facts and 


1. H. Hazmd v. M. Abdul Qbanl, (IddSl 20 A I R 
Pat 61=141 1 0 478=18 P T 726. 
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circumstances of the case the learned Judge 
observed as follows : 

It Kould appear tbit tbe Sobord mate Judge has 
acted vr'ith material irregularity in tbe exercise ol 
bis jurisdiction by ordering consolidatiou against 
the will of practically all the parties, in two cases 
which have so little in common. It would be 
indeed most improper to force upon the District 
Board and tbe Special Olheer, in conducting tbeir 
litigation association with a partner such as Abdul 
Gbani, with wbozA they do not desire to be asso- 
ciated ; and I do not consider that such an order 
can be regarded as a proper exercise of the inherent 
power to consolidate suits. 

Ik is clear that Suit No. 17 is a sequel to 
the former Suit No. 55 and from a casual 
reading of tbe plaints in the two suits it 
appears that there is snfficient unity or 
similarity in tbe matters in issue in the 
two suits to warrant their consolidation. In 
my opinion, this is a fit case in which I 
should interfere with the order complained 
of in the revisional jurisdiction of this 
Court. I would therefore allow the appli- 
cation with costs ; hearing-fee two gold 
mohurs. 

r.M./r.K. Application allowed. 
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Jambs J. 

Hegistrar Co-operative Societies, Bihar 

— Appellant. 

V. 

Iiamkishu7i bandar and others — 

Respondents. 

Appeal No. 607 of 1936. Decided on lltb 
August 1938. from appellate decree of Sub- 
Judge, Second Court, Monghyr, D/- 2l8t 
April 1936. 

(m) Civil P. C. (1908). S. 80, O. 1. R. 3— CerU« 
ficate debtor incurring liability to Co-operative 
Society Amount of liability determined by 
award of RegUtrar, Co-operative Societies 
Certificate issued and in execution thereof pro* 
perty advertised for sale Claim by plaintiff to 
attached property summarily dismissed hy certi* 
ftcate officer — Suit by plaintiff to set aside 
such decision — Plaintiff joining Registrar Co* 
operative Societies as party to suit — No proof 
of service of notice under S. 80, Civil P. C. on 
Registrar— Held that Registrar was not proper 
party to suit — In any case, service of notice 
under S. 80. Civil P. C. not having been proved 
he could not remain on record. 

A suit was iostitutod to set aside the summary 
decision of a certificate officer in a case of olaim to 
attached property which bad been made by tbe 
plaintlfi. The certificate-debtor bad incurred liabi- 
lities to a Co-operative Society which was in liqui- 
dation and tbe amount of liability bad been 
determined by an award of the Registrar of tbe Co- 
operative Societies. A certificate was then issued, 


ip execution of which the suit property was adver- 
tised for sale. The plaintifi joined as one of tbe 
parties to the suit tbe Registrar, Co-operative 
Societies. There was no proof of service of notice 
uuder S. 80, Civil P. C., on the Registrar : 

Held that tbe Registrar was not a proper party 
to the litigation. He ought not to have been joined 
by the plain tifi and he should have been struck ofi 
by the trial Court as soon as tbe plaint was received. 
That in any case the Registrar could not remain 
on record as party because there was no proof 
of service of notice under S. 80, Civil P. 0.: / / R 
292? P C 2/6, Rel, on, [P 33 C IJ 

(b) Civil P. C. (1908), S. 80 — Provuions of 
S. 80 must be strictly observed. 

The provisions of S. 60 are imperative and must 
be strictly observed :A I R 292? P O 276, Rel. on. 

[P 83 C 1] 

B. P. Sioba — for Appellant. 

S. N. Bose — for Bespondenls. 

Jod^ment- — This appeal arises out ot a 
suit which was instituted to set aside the 
summary decision o( the certificate officer 
io a cased claim to attached property which 
had been made by tbe plaintiff. The attached 
property was a bouse which belonged to the 
certificate debtor. This man had incurred 
liabilities to a (3o.operatiTe Society which 
was in liquidation and the amount of his 
liability had been determined by an award 
of tbe Registrar of Co-operatiTe Societies. 
A certificate was then issued in execution 
of which this house was advertised for sale- 
Tbe plaintiff joined as parties to the suit, 
the Registrar of Co-operative Societies and 
the auction -purchasers. Tbe Registrar ob. 
jected that tbe suit against him was not 
maintainable, and that notice under S. 80, 
Civil P. C., had not been served on him as 
required by law. He also objected that the 
plaintiff's purchase was a sham transaction. 
Tbe Courts below found that tbe Registrar 
was a proper party to this litigation and 
that notice had been adequately served on 
him and they also found that the purchase 
by the plaintiff had not been shown to be a 
sham transaction. The suit was decreed, 
and the appeal was dismissed. In each 
instance the Registrar was required to pay 
the plaintiff's costs. This appeal is preferred 
by tbe Registrar of Co-operative Societies, 
who objects to so much of the decree as 
has made him liable to pay the plaintiff's 
costs on tbe ground that he was not a pro- 
per party and that notice on him was not 
served as required by law. 

Tbe learned Government Pleader arguing 
the appeal has also pointed out that the 
trial Court omitted to notice that after tbe 
dismissal of the objection by the certificate' 
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the burden lay on the plaintiff to 
prove that the transaction by which he 
acquired title to the house was a real and 
genuine transaction but, it the Registrar is 
not a proper party to these proceedings, he 
•can hardly nsk at the same time that be 
should be struck off as a defendant and 
that the suit should be remanded tor further 
hearing. In tact, as Mr. Bose points out on 
behalf ot the plaintiff -respondent, the find, 
ing of the learned Subordinate Judge, 
though he speaks rather ambiguously here 
^nd there, is based more on appreciation of 
the plaintiff's evidence than on the absence 
:Of evidence on the side of the defendants. 

The Registrar who made the award was 
not a proper party in this litigation. He 
ought not to have been joined by the plain- 
tiff, and he should have been struck out by 
the Munsif as soon as the plaint was 
received. In any event, the Registrar could 
not properly remain on the record as a 
party, because there was no proof of service 
of notice under S. 80, Civil P. C., and he 
had specifically taken the objection that 
notice bad not been served. Some paper 
which purported to be a notice was sent by 
post addressed to the Registrar ot Co-opera, 
tive Societies through the Secretary of the 
Antral Co-operative Bank of Monghyr. 
The notice was delivered to the Secretary 
at Monghyr on 3rd April 1931 There is no 
•evidence ot any kind to indicate that the 
Secretary conveyed the notice to the Regis, 
"trar, and there is no admission that the 
Registrar ever received it. If this was to be 
•proved as a valid notice, it would have to 
^be proved that theSeoretery, accepting the 
. ofBce ot ^ent of the plaintiff, delivered this 
letter to the Registrar or to his office in 
Patna within two days of his having received 
it at Monghyr. Mr. Bose suggests that we 
'Ought to presume that all this was done by 
the Secretary; but, it was not part of the 

• Secretary's duty to carry letters of this kind 
to the Registrar and it must be held that 
wmce had not been proved. The learned 

• Buwrdinate Judge has remarked that a 
notice under & 80 is sufficient if it substan. 
tiaUy fulfils its objects -in informing the 
party <»nwnea generally of the nature of 
the suit intended to be filed, citing two 
'^isions of the Bombay High Court which 

Bom 725. It may be remarked that it 

ot state, 

A I R P 0 176 = 104 I 6 2ft7 S fit 
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has not 1>eeD proved in this case that 
Registrar was informed of the nature of the 
^oit w’ithio two months of its institution; 
and it certainly cannot be held that the pro- 
visions ofS. 80, Civil P. C., were observed. 
That being so, since the provisions of S. 80 
are imperative and must be strictly observed, 
the suit against the Registrar ought to have 
been dismissed on that ground alone, , as 
was done by the Privy Council in the case 
which has been mentioned. 

The appeal is accordingly allowed with 
costs. The decrees under appeal are set 
aside so far as they affect the Registrar of 
Co-operative Societies; and the suit is dis- 
missed as against the Registrar with costs 
throughout. The decree as against the other 
defendants is not affected by this order. 

b.u:./r.k. Appeal allowed, 
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Wort Ag. C. J. and 
Manoear LALXi J. 

Parmeskwari Singh and others — 

Appellants. 

V. 

Ban jit Singh and others — Respondents. 

Appeal Ko. 5 of 1938, Decided on 16th 
August 1936, from appellate order of Dist. 
Judge, Bbagalpur, D/. 12th August 1937. 

Limitation Act (1908), S. T^Decree pwed 
on 28lb January 1932 in favour of four persons, 
grandfather who was karta of joint Hindu 
family, bit two font, and grandson who was 
minor — Execution token out on 26tK September 
1935^Decree-boIdert relying on S. 7— Minor 
represent^ by bit grondf other as next friend 
^Next friend, i.e. grandfather, held could not 
^ve dUcborge without concurrence of minor 
under O. 32, R. 6, Civil lotion did not 

run ogoinit permns ether than minor and exe* 
cution held not barrcd^Applicalion for execu* 
lion by decree-holder other than minor was 
competent. 

Order 32, Rule 6, Civil P. 0., is maodatory in 
toe scQSd that do compromise on bebaH of a minor 
con be entered into without tbo leave of the Court. 
The inhibition with regard to a discharge without 
the consent o! Court uadoc 0, 92, Rule 6 which 
appliu to a person in one capacity would apply 
also In hU other oapaeity, in other words when 
onoe a person is appointed a guardian od litem or 
ap^ra as a next friend, O. 82, R, 6 equally appUes 
and th^ temg an Inhibition the test laid down 
by B> 7, Linutation Act, applies, [P 34 0 2) 

having been obtained on 28th January 
Ijereons. the grandfather, 
who was the kaita of a jdnt Hlndo family, hi, 
two eona and a grandson who was a minor, the 

26 th Boptombor 

1985. The deote^holders relied on Seo. 7, Limlta. 
Ion Act, to savo the bat of limitation. It appeared 
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that the minor was represented by a next friend* 
probably his grandfather : 

Held that as the next friend, i.e. the grand- 
father, could not give a discharge without the 
concurrence of the minor, limitation did not run 
against the persons other than the minor under 
S. 7 and the application was not barred by limita- 
tion* The application by the decree-holders other 
than the minor was competent .AIR 1925 Mad 
78 ; 36 Mad $95 (PC) and 2 Cal 226 (PC). Rel. 
on. (P31 C 2] 

Bintlhyeshwari Prasad — for Appellants. 

Barhamdeo Narain — for Besponderits, 

Wort Ag. C. J. — This appeal is by the 
judgment-debtor against the order of the 
District Judge allowing the appeal against 
the decision of the Subordinate Judge in an 
esecutioD case. The only point was whe. 
ther the application for esecution is barred 
by limitation. The first execution was taken 
out on 26th September 1935, and the 
decree having been obtained on 28th Janu- 
ary 1932, in favour of four persons, the 
grandfather who was the karta of the 
family, his sons and a grandson who was a 
minor, it is clear that the application 
would be barred by limitation unless some 
provision of the Limitation Act could be 
calle<l to the aid of the decree-bolders. The 
decree- holders rely upon Sec. 7 of that Act. 
S. 7 provides that where one of several 
persons who are jointly entitled to make 
an application or to institute a suit is under 
a disability, the question whether that dis- 
ability enures to the benefit of the other 
decree-holders or applicants depends upon 
applying the tost whether the persons who 
are not under a disability could give a dis- 
charge without the concurrence of the per- 
son under such disability. I do not think 
there can be any doubt in this case that 
the grandson (the minor) appeared by his 
nearest friend, whoever that may have 
been, probably his grandfather. There are 
certain references in the record which lead 
us to suppose that to be the case. 

• At one stage of the argument, it was 
thought necessary to send for the record of 
the case for the purpose of determining 
whether a guardian had been appointed by 
Court but at that moment there was some 
misapprehension and it is now clearly seen 
that no such application is necessary hav- 
ing regard to the fact that the minor was 
amongst the applicants and not a defendant 
or respondent to the application. We must 
therefore act on the assumption that the 
minor, as I have said, appeared by his next 
iriend whether be appeared by the next 


friend (the minor being the applicant) o» 
whether he appeared by his guardian ad 
litem (being defendant to the suit or res- 
pondent to the applicantion in execution), 

0. 32, E. 6, equally applied which is man! 
datory and is mandatory in the sense that 
no compromise can be entered into without 
the leave of the Court. Therefore we have 
to apply the test of S. 7 on the assumption, 
in this case that the grandfather could not 
give a discharge on behalf of the minor. 

The proposition, I think, clearly appears 
from the decision of certain cases which are- 
referred to by the Chief Justice in 47 
Mad 920.^ Dealing with this question, the 
learned Chief Justice pointed out that there 
was a number of decisions on this point 
culminating in the decision of the Madras 
Court in Gan^sha Bow v. Tulja BamBow.^ 
That case as it appeared to the learned Judges 
of the Madras Court was this. The party 
there being a defendant or respondent and 
being a minor was represented by a guardian 
ad litem and the question arose as to whether 
a discharge could bo given. There was 
an inhibition with regard to a discharge- 
without the consent of the Court under 
P. 32, B. 6 $0 far as regards the father or 
the managing member was concerned in 
bis capacity as guardian ad litem. But the 
learned Judges came to tbo conclusion that 
there was no such inhibition with regard 
to that person as managing member of the 
joint Hindu family and therefore as a re- 
presentative of the miuor member. The 
case came before their Lordships of the 
Privy Council,^ and the effect of the decision 
it clearly appears, was that the inhibition 
as regards one capacity would apply also to 
a person in bis other capacity: in other 
words when once a person is appointed a 
guardian ad litem or, (as in this case) ap- 
pears as a next friend, O. 32, B. 6, equally 
applies and there being an inbibition, the 
test laid down by Sec. 7, Limitation Act, 
applies. Applying that test, we conclude 
that the next friend could not give a dis- 
charge and therefore limitation did not run 
as against the other persons, that is to say, 
persons other than the minor. 

Then it was contended that if limitation 
did not run and the minor was entitled to 

1. Latcbmana Cbetty v. Subiiab Cbettr, (1926) 
12 AIR Mad 78=82 1 0 785=47 Mad 020= 
47 M L J 389. 

2. (1909) 21 M L J 1003=3 I C 928. 

3. Ganesba Bow V. Tulja Ram Row, (1913) . 36* 
Mad 295=19 I C 515=40 I A 132=25 M L J 
150 (P C). 


1939 

briog his application for execution after the 
disability had disappeared, the application 
for esecution was premature. The answer 
to that case seems to me to be clearly pro. 
vided by the case in 3 I A 7.* Id my 
judgmoDt, therefore, the decision of the 
learned Judge in the Court below was right. 
The appeal must therefore be dismissed 
with costs. 

Uanohar Lall I. — I entirely agree. 

R.U./b.K. Appeal dismhsed, 

4. Phoolbus KooDTTur V. J^eshur Saboy, (1875) 
1 Cal 226=3 I A 7=26 WR 286=3 Sar 673= 
3 Sutber 236 (P C). 
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Emperor 

V. 

Sadasibo Majhi and others — Accused. 

Death Ref. No. 4 of 1938 (Orissa) and 
Criminal Appeal No. 21 of 1938. Decided 
on 29th August 1938, made by Agency 
Sess. Judge, Koraput, D/. 30th June 1938. 

(a) Criminal TrUl — Preetice — Cb«rg€ once 
fr^ed should not be dropped before iriel ends 
^Cbergei framed under more o^encet— Judge 
dropping tome of tbem muit record reetons-^ 

Wilbdrewei of come chargee before conviction 
bated on etbera le premature. 

Once ft charge is framed, it should not be 
dropped until the conclusion of the trial, unless 
on the face of it, it is wholly inappropriate or the 
trial Ib open to attack on the ground of misjoinder 
or multuariousness of charges. [P 36 0 1) 

^ When no occnecd is charged for oflenccs under 
^ “Ok k»ke 

If few noT k"*®,!; ** ^ place on the 

them in air; it is not competent for Mm to q^Jh November 1937. in the course 

the commitment though ho can stay the trtal of * aacoity committed by the two pri. 
some oharace and allow tK^m .-.' 41 . soner8 above-named and Orjuno^ChallnQ, 

Akutitt Gudin and Gusang Soma at the 
house of Sunamani Bewa. It was the pro. 
secutiOD case that this old woman was of 
substontial means aud that in the dacoity 
considerable sums in cash as well as 
numerous gold ornaments including pro. 
pertics of the lady herself and articles depo* 
sited with her by way of pledge or pawn 
were stolen by the dacoits and that some 
of the stolen properties were recovered 
from the possession of the five persons 
I have named and also from Chanda Loi. 
chan and Kepai Ghasi who are said to have 


by itself be sufficient to support the conviction : 
Casa lato discussed^ [P 37 0 2; P 33 C 1. 2) 

(c) Criminal Trial — identiheation of property 
not discredited by absence of test identification 
— Court is to act on evidence of witnesses as to 
identiheation. 

Identi6catioii of property cennot bo discredited 
only on the ground that test identifications were 
not held. There is no magic about test iodentifica- 
tion. The evidence on which the Court has to act 
is the identification by the witnesses at the trial 
and the question is whether the witnesses are to be 
believed or not# [P 38 C 2] 

(d) Criminal Trial — Confession of co-accused 
and evidence of approver distinguished (Per 
Mohamad Noor J,) 

Confession of a co-accused cannot be placed on 
the same footing as the evidence of an accomplice. 
The evidence of an accomplice is. as a matter of 
law, sufficient for a conviction. The Courts are by 
law allowed but not compelled to presume him 
unworthy of credenco unless be is corroborated. If. 
in spite of warning, a jury believes him without 
corroboratioo. tbe High Court cannot interfere. 
The confession of an accused can only be const, 
dered against bis co-accused. Even this would not 
have been permissiblo but for S. 80. Evidence Act. 
The Act itself gives it a position inferior to the 
evidence of an approver. There must be some evi* 
dence which when weighed after oonsidertug tho 
confessions of the co-accused should bring tbo 
charge home to tbe accused .AIR 2929 Pat 212 
and A I H 2938 Pal 206, Dissent.: AIR 292? 
Pat 267, Ret. on. [P 89 0 1; P 40 C 1] 

Public Prosecutor — for the Crown. 

M. Azizulla — for Accused. 

Rowlaud J» — The Agency Sessions 
Judge of Koraput has made this reference 
for coD6rmatioQ of the senteoces of death 
passed on Sadasibo Majhi and on Jalla 
Dhonorjoy Domb under Seo. 302, I. P, 0., 
for tbe murder of Sunamani Dondasena, a 
•widow aged about 60, resident in village 
Jodapalli, a hamlet of Dungiapufctbi. The 


some o^rgee and aUow'them to 

conviction being had on other charges. But it Is 
p«mturo to withdraw somo charge 

276,^1. on. fp 3g Q 

^ 0») Cnm!nM Tri.l-C«,„fe„i«n of «o..ceu«d 
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On theso facts the Stationary Sub*^fagis. 
trate of Jayjnir comontted for trial at the 
Court of Scission these seven persons, namely 
Sadasibo Majhi (accused 1), Orjuno Challan 
(accused 2), Akutia Gudia (accused 3), Jalla 
Dhanurjoy Domb (accused 4), Gusang Soma 
(accused 5), Chanda Loichan (accused 6) 
and Kepai Ghasi (accused 7). Against the 
first five lie frame^l charges under Ss. 449, 
396 and 302, l.P. C» Against the sixth 
and seventh the charge framed was under 
S. 414. The fourth accused was also charged 
under S. 75, I. P. C., as being liable to 
enhanced punishment by reason of previ. 
ous convictions. When the case came 
before the Sessions Judge, he framed a new 
charge under Ss. 302 and 34, 1. P. C., and 
proceede<1 to try accused 1 to 5 on this 
•charge. He excluded from the trial the 
•charge against accused 6 and 7 reserving 
their case for a separate trial. As regards 
the charges under Ss. 449 and 396 against 
accused 1 to 5. he appears neither to have 
cancelled these charges nor to have taken 
up the trial of them. The Sessions Judge 
ought to have recorded some order in res- 
pect of these charges and should not have 
left them in the air. He has given no reason 
for not trying them ; and he was not com- 
petent (under S. 215) to quash the com- 
mitment, though he could (under Sec. 240) 
stay the trial of some charges or allow 
them to be withdrawn on conviction being 
had on the murder charge: in that case the 
consequences set forth in Sec. 240 would 
follow in the event of the conviction being 
set aside. If bis intention was to withdraw 
the charges, I would consider it, in the 
words of Fazl Ali J. in 8 Pat 289' ‘'prema- 
ture" to do 80 "before there was time to 
judge what value could be properly atta- 
cbed to the confession and which part of it 
was liable to be rejected and which part of 
it had been sufficiently corroborated." "The 

rule of caution" (it was there said) 
is that it is betUr to have too many charges 
than too fow and once a charge has been framed, 
it should not be dropped until the conclnsion of 
the trial unless on the face of it, it is wholly inap- 
propriate or the trial b open to attack on the 
ground of mbjoiudct or multi fariousness of 
charges. 

The facts and the history of the investi- 
gation are stated in the judgment of the 
Sessions Judge and it is unnecessary to 
repeat them at length. The deceased was 
last seen alive in her own village Joda- 

1. Kunja Sttbudhi v. Emporor, (1929) 16 A 1 R 
Pat 275=1929 Cr C 62 = 116 I C 770 = 30 
Cr L J 675=8 Pat 289=10 P L T 649. 
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palli on 8th November, and her body was 
found about a hundred yards from her 
house at a stream called Kosumjodi the 
next morning. Death was due to strangula. 
tion with dislocation of vertabrs of the 
neck. There were cut marks on her left ear 
from which a gold ornament appeared to 
have been torn. No fruitful clue was 
obtained till about the beginning of Decem- 
ber when the police got some information 
which led them to make searches. Proper- 
ties were recovered from the possession of 
each of the five accused. I shall deal later 
with the recoveries and evidence of identi. 
ficatioD of some of the properties. Four of 
the accused, that is to say all except 
accused 1, made confessions before a Magis- 
trate and substantially the convictions 
rested on the confessions coupled with reco- 
very of stolen and suspicious properties. In 
addition, there is some evidence of move- 
ments and suspicious acts of the accused per- 
sons. The first accused and the second, who is 
his brother-in-law, are residents of Jayan- 
tagiri, about twenty miles from the home 
of the deceased. Accused 3 is of the same 
village. Accused 4 is of village Mewa, 
twelve miles from Jayantaglri, and accused 
5 is of Sindbiput, six miles from Mewa. 
According to the confession it was accused 1 
who organized and led the gang. He sent 
accQsed 3 to call accused 4 and accused 1 
and 4 planned to murder Sunamani and 
take her money and ornaments. It was 
accused 4 who called accused 5 and brought 
him in. 

The description of the murder is given 
in the several confessions in substantial 
agreement, the principal difference being 
that according to accused 2, 3 and 3 
these persons were posted outside to keep 
guard against any interruption while accused 
X and 4 entered the house, overpowered 
and killed the woman, whereas accused 4 
says that while be and accused 1 took the 
principal parts in gagging the woman’s 
mouth and twisting her neck, the other 
three accused (2, 3 and 5) also assisted in 
overpowering her by catching her legs and 
bands. According to the confessions each of 
the confessing accused got Bs. 60 cash and 
some ornaments. All the confessioDS were 
retracted before the committing Magis- 
trate and at the trial, and the accused per- 
sons who made them, have said that they 
gave those statements under pressure 
brought by the police. There is no evidence 
of any such pressure having been brought. 
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The Magistrate recording the confessions 
questioned the accused with commendable 
care and I have no doubt that the confes- 
sions were entirely voluntary. One of the 
accused, namely Gusang No. 6* told the 
Magistrate that there had been some 
attempt at tutoring him to change his story 
50 as not to implicate accused 1» but he did 
not yield to the suggestion. 

It has been argued that the confessions 
are self exculpatory, that is to say they did 
not implicate the makers in the same wa^ 
as the other persons mentioned in them 
and therefore should not bo considered as 
against the other accused, particularly 
laccused 1, No doubt Sec. 30, Evidence Act, 
Irequires that the confession should be one 
affecting its maker and this has been 
always, since as far back as in 2 All 444,^ 
understood to mean that the confession 
must incriminate its maker or it is of no 
value against a co-acoused but each of the 
confeasioDS in the present case fully impli- 
cates its maker in the guilt of dacoity with 
murder and of participation by assistance 
at the actual murder, so that principle does 
not avail the defence here ; the law does 
not go so far as to require that the confes- 
sion should claim for its maker the leading 
part in the crime. Then, it is said that a 
conviction cannot be based on confessions 
unless there is other circumstantial evi- 
dence sufficient to support the conviotioD 
independently of the confessions. There is 
an obiter dictum to this effect in 54 Mad 
75, where Beilly J, observed that 

The confession cannot take the placo of evidence 
apinst the co«accused, nor can it be added to sup- 
plement evidence otherwise insnffioient. 


Now ufidoubtedly the rule is that tl 
confession of a co-accused uncorroborate 
by any other evidence is not alone sufficiei 
to support conviction. There issomediffei 
ence of opinion as to whether this is a rul 
of law, that is to say a conviction based o 
confession of co.accused alone would be ba 
^ whether it is a rule of practic 
which has all the reverence of law. Th 
former vww is taken by the Judges con 
posing a Pull Bench of the Calcutta Hig 
^iirtjhicb decided the leading case in 
Oal 483 and followed by Jenkins 0. J. i 


2. Emprose of Indi^ v. 0«ir»j, (1878) 2 All 4il 
8. PeriMwami Moopen v. Emperor 

- AIBMadm^SlCrC^heiO C 

==82 CtL J«a=fi4 Uad76=59ULJ4? 


38 Cal 659.^ The latter was taken in the 
Allahabad High Court in 29 All 434*^ and 
in the Bombay High Court in 38 Bom 156^ 
where Macleod J. said that ; 

Confession in Sec. 80 cannot be restricted to an 
unretracted confession, as ooce a confession is 
proved, it may be taken into consideration. Nor 
do 1 think, 
he said, 

that words can be read into tho Section when 
there is nothing in the Section to fetter tbe discre* 
tiou of the Court, or that there is anything in tbe 
Section itself which prevents a Court from con- 
victing after taking the confession into cousldera* 
tiou. But, 1 do think that the High Courts in India 
have, as they are entitled to do, laid down rules of 
practice which deserve all the reverence of law so 
that they ought to be observed by Judges when 
exercising their discretion under Section 80. 

In this High Court the Calcutta view 
was accepted in 6 P Ij T 56G,^ but uot iu 3 
Pat 262'^ ov in IG Pat 612.^^ The question 
which of those views should prevail is ia 
the present case academic, for, on the one 
hand the whole of the facts are open to us 
as a Court of fact, and on the other hand, 
none of the accused is sought to be convicted 
on an uncorroborated confession. The ques. 
tion may require consideration in a case in 
which it directly arises. Bub tbe point with 
which we are concerned here, is whether 
tbe above rule is to be extended to tho 
length of laying down that when a convic- 
tion is sought to be based on the confession 
of a co.accused together with corroborative 
evidence, there is a rule that such corrobo- 
rative evidence oannot be used unless it is 
sufficient, if believed, itself to support a 
conviction. This was the opinion of Jack- 
eon J. in 4 Cal 483* above referred to. 
He said : 


An aocueed person other (han ho who has con- 
fessed eeanot lawfully bo convicted upon such 
mdI^ioq alone, nor iu my opinion ought he to be 
oonvioled on the ground of suob confaesiou corro* 
berated by clreumstantjal evidence, unless the cir- 
cumstances constituting corroboration would, if 
believed to exist, themselves support a conviction. 

5. Emperor v. lalit Mohan, (1911) 33 Cal 859 ^ 
10 I C 589 = 15 0 W N 693 == 12 Cc L J 
968 (3 B). 

C. Emperor v. Kehri, (1907) 99 All 434=4 A L J 
310=1907 AWN 140=6 Cr L J 860. 

7. ^peror y. Gangappa Kardepa, (1914) 1 A I R 

805 = 91 1 C 673 2 = 38 Bom 156 =a 16 
Bom L R 975=14 Cr L J 696, 

8. Deveodra Bbattacharya v. Emperor. (1997) 14 ^ 

=28CrL3m, 
Empsror. (1929) IC AIR 

10. Emperor v, Mangru Kisan, (1938) 25 A I R 
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This ox tension of the tloctrine was not 
acceptcfl by the majority of the Full Bench. 
Garth C. J. said : 

How far any corroboratiro evidence would b® 
fiulhoient, coupled with confession, to convict a 
prifouor, mu^t depend on the circumstaaces of 
each particular case. 

Tn 8 P L T 566’^ Scroop J. quotes both 4 
Cal 483* and 38 Cal 559^ as laying down 
that corroboration by circumstantial evi- 
donee is not sufficient unless the circum- 
stances constituting corroboration would, if 
believed to exist, themselves support aeon. 
victioQ. With great respect, the majority of 
the Judges who decided 4 Cal 483* laid 
down no such proposition, and it was 
advanced as a rule of prudence, and not of 
law, even by the minority as is clear from 
the words I have quoted from the judg- 
ment of Jackson J. with whom ilcDonell J, 
concurred, and I find nothing in the judg- 
ment of Jenkins C. J. in the later case to 
support this extension of the doctrine. 
Jenkins C. J. said : 

The Court can only treat a confession as leadiug 
assurance to other evidence against a co-accused. 
Thus to illustrate my meaning » in the view X take, 
a conviction on the confession of a co-accuscd 
alono would bo bad In law. 

I do not think the learned Chief Justice 
|meant to lay down any doctrine as to the 
amount of corroboration required. The 
iremarks of Scroop J. seem to me to be 
obiter dicta and the supposed rule to be 
not well founded. Its implication is that 
the Court must assess the effect of the 
corroborative evidence independently as a 
condition precedent to considering the con- 
fession and applying its mind to determine 
the cumulative effect of the confession and 
corroborative evidence taken together. This 
is a mental gymnastic which I find it diffi- 
cult to believe that the law requires a Court 
to practise. The definition of proof in S. 3, 
Evidence Act, makes the real test to be 
whether after considering the matters 
before it the Court believes a fact to exist 
or considers its existence so probable that a 
prudent man ought to act ui>on the sup- 
position that it exists. The criterion is 
whether the matters before the Court taken 
as a whole carry conviction. I can find no 
warrant in the statute for requiring a Court 
to speculate as to what its findings would 
be if the materials had been something 
different, as a preliminary to making up its 
mind what it thinks of the case on the 
materials as they stand. Not that I wish in 
any way to minimize the importance which 


experience teaches should be attached to 
independent corroboration of a confession 
not only in its general outlines but also as 
against each individual accused affected by 
it. I would accept, as a rule, at least of 
prudence if not of law, the statement in 
15 P L T 711*^ that against a co-accused 
a confession “can carry no weight unless it 
is substantially corroborated by good evi- 
dence from other sources.” The judgment 
of the learned Sessions Judge does not 
show separately the extent to which the 
case against each individual accused is cor- 
roborated by the finds of property; and this 
aspect of the case needs further examina- 
tion. (After considering the corroborative 
evidence against accused 1 by considering 
the evidence as to identification of property, 
etc. his Lordship proceeded.) In argument 
it was sought to discredit the identifica- 
tions of property on the ground that test 
identifications were not held. Personally I 
see no magic about test identifications. The 
evidence on which the Court has to act is 
the identification by witnesses at the trial 
and the question is, are the witnesses to 
be believed or not ? I have no doubt as to 
the identification of material objects 11, 12 
and 13 as articles stolen in the dacoity, and 
I am of opinion that as against this accused 
there was sufficient corroboration, that the 
case is true and that he is guilty of the 
offence. (His Lordship then considered evL 
dence against the other accused and con- 
tinued.) The explanation of the accused 
as regards the fmdiug of articles has been 
in each case on the same lines, that is to 
say, none of them have claimed to be the 
owner of any of these properties but all 
have said that the articles were in tome 
way foisted by the police. Of this there is 
DO evidence and the testimony of the wit- 
nesses who speak of' the recovery of the 
articles in the manner alleged by the prose- 
cution has not in any way been shaken. 

The Sessions Judge has referred to some 
other corroborative evidence as regards 
movements of accused. (His Lordship consi- 
dered this aspect , of the evidence and then 
TODoluded.) The result of this examination 
of the evidence is that the case is established 
fully against all the accused and I would 
affirm all the eonviotions. According to the 
confessions of accused 3 and accused 5, the 
murder of deceased os well as robbery was 

11, Barnabas Christian v. Emperor, (LD34) 21 
A 1 R Pat 586=1934 Cr C 1248=152 1 0 276 
=36 Cr L J 12=15 P L T 711. 
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•in contemplation from th© outset, and I 
believe this to be true. At any rate, there is 
no room for doubt that the robbery and 
murder were done in one transaction- The 
sentence of death imposed on accused 1 and 
accused 4 is fully merited by them and I 
would accept the reference and confirm it 
and dismiss the appeals of all the accused. 
Wo have been handicapped in oor study of 
the evidence of this case by the illegible 
writing of the Sessions Judge. Parts of the 
I'ecord could not be correctly transcribed 
into the brief and there were words which 
we, referring to the original, could not read. 
I hope that the Sessions Judge will endea* 
your in future to prepare a legible record. 

Mohamad Noor — I agree that the 
reference be accepted and the appeal be 
dismissed. I would however like to make a 
few remarks of my own on the value of the 
confessicQ of an accused aETecting another 
^^Musad who is being iointly tried with him 
for the same offence. The view taken in 16 
Pat 612,'^ which followed 8 Pat 262,® 
seems to be that though as a matter of law 
a confession of a co-accused is sufficient for 
the conviction of an accused,* as a rule of 
2 >rudeoce, one must seek corroboration of 
the confession before conviction. With all 
respect to the learned Judges who decided 
the two eases, this view places < the confes. 
jsions of a co*accused on the same footing as 
|t be evidence of an accomplice, but . I ven.. 
ture to think it is. not. The. evidence of an 
piccomplioe is, as a matter of law,, sufficient 
for a conviction. He is a competent witness 
and a conviction is not ill^al merely 
because it proceeds upon the uncorrobora* 
tod testimony of an accomplice: S, 133, Evi- 
dence Act. The GbUrts are by lew allowed 
but not compelled to presume him un- 
worthy of credence unless be is corrobon^ted. 
If in spite of warning, a jury believes him 
without eorroboratioD, the High Court can- 
bot interfere. If the framers of the Evi. 
•^ence Act intended to attach to the 
confession of an. accused against a co.accus. 
ed the same value as the evidence of an 
approver, they would have, said so.* The 
^nf^ioD of an accused can only be ebnsi. 
dered against his co.accused. Even this 
would not have been permissible but for 

80, Evidence Act. The Act itself gives it 
ja position inferior to the evidence of an 
approver. 

• In practice however in a large number df 
-cases It is immaterial whether the rule of 
«6king corroboration be. taken a ride if 


practice which has all the reverence of law 
or whether it be treated as a rule of la^^ . 
But difficulty is likely to arise iu cases 
tried by jury in which there is nothing 
against an accused except the coofession of 
bis co-accused whether retracted or not. 
The question may then arise whether the 
Judge ought to direct the jury to return a 
verdict of not guilty on the ground that 
there is no evidence against the accused, or 
in case the Judge does not give this direc- 
tion and the jury on this material alone 
convicts the accused, whether the oonvic- 
tioivcan be interfer^ with by the High 
Court on the ground that it is based upon 
DO legal evidence whatsoever. Garth C» J« 
in 4 Cal 483^ observed as follows : 

A confession by prisoner A» which ioTclvos the 
guilt of prisoner B, is of itself, unsupported by 
other testimony, evidence of tho weakest possible 
kind against B, It is simply tho statomeiit of a 
third person, not made upon oath or afhrmation, 
and Z am of opinion, that do Court ought to con- 
vict prisoner B upon such cvidenco. 1 consider 
moreover that if a prisoner were convicted u^n 
such evidcDce, whether by a jury or otherwise, 
and were to appeal to this Court, the conviction 
ought to be set aside; and further, that any Ses- 
sions Judge trying such a co&o before a jury ougU( 
to direct them to acquit tho prisoner. How far any 
i^rroborative ovidonce would be sufheieot, coupled 
with the confession, to convict a prisoner, must 
depend upon the circumstances of each particular 
case. 

It is clw from this observatioa that the 
question whether there can be a oonviction 
on the confession of a co-accused was 
treated as one of law and not of prudence# 
In 38 Cal 659® Jenkins C. J. went much 
further and observed os follows: 


* Reliance has been principally placed on those 
(confessions) of the aoeused Soilen Das end Susil 
Bistvae^ and those the. |>rosecution would use not 
only against the person making them but also 
against tho rest of the accused. Tho warrant for 
this is to bo found in S. 30, Evidonce Act, which 
provides that, when, more persons than one are 
being tri^ jointly lor the same o0cQce, and a con- 
fession made by one of such persons affecting him- 
self and acme other of such persons, is proved, the 
Coart may take into consideration sneh confesaion 
M against such other person ns well as against the 
person who makos such confession. The language 
of the Section is guarded, and the history of this 
Act leaves me in no doubt that this Section was 
d«ignedly framed in these terms. While “admis- 
sions/* a word which embraces confessions, are by 
8. 21 relevant, and may be piovod as against the 
I^rsOD making them. all that S,3D provides is, that 
the Court may Uke them into oonsideration, as 
^inst other persons. This distinction of laDguage 
is and it appears to me that its true 

^eot 18 , that the Court can only treat a confession 
as lending ^urance to other evidence against a 

^ illusttfaHe my meaning, in the 
mw I Uko» a ccnylctfaQ on the confession of la 
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co-accused alone would be b;id inlaw. Thisreading 
of the Soctiop appears to me to gain confimiation 
from the language of S. 5. 

This view ^Yas adopted in this Court in 
8 P L T 566,^ where Das J. (Scroope J* 
concurring) held that under S. 30, Evidence 
Act, the Court may take into consideration 
a confesj^ion made by an accused person 
against the co^accused, but the Court can 
only treat a confession as lending assurance 
to other evidence against a co.accused and 
a conviction based on the confession of a 
CO- accused alone would be bad in law. I 
am inclined to agree with the view^set 
forth in the two Calcutta cases and that of 
Das J. in the Patna case above referred to. 
The case io 8 P L T 566,® which was an 
earlier decision, was not brought to the 
notice of the learned Judges who decided 
the two cases reported in 8 Pat 262® and 16 
Pat Cl2.^^ If a question arises as to whe- 
ther a conviction based upon an uncorrobo. 
rated confession of a co.accused is bad in 
law. a question which did not arise in the 
two cases, the matter may require re-con. 
sideration. I am not prepared to go to the 
length of saying that there must be, apart 
from the confession of a co.accused, inde. 
pendent 'evidence by itself suflicieDt for 
conviction as has been stated as an obiter 
dicta in a Madras case. This will be mak* 
ing S. 30, Evidence Act, practically useless. 
But I think that the broad proposition that 
a conviction can legally be had on an 
uncorroborated confession of a co.accused is 



correct law seems to be that there must be 
some evidence which when weighed after 
considering the confessions of the co-accus. 
ed should bring the charge home to the 
accused. 

The question however is of academic 
interest in this case, as there is not only 
ample corroboration to the confession of the 
four prisoners, accused 2 to 5, but there is 
independent circumstantial evidence against 
every accused. So far as accused 2 to 5 are 
concerned, they can safely be convicted on 
their own confessions supporte<l as they are 
by the discovery of the material objects. So 
far as accused 1 is concerned, the material 
against him is ample. There can be no 
doubt that the deceased was murdered on 
the night in question. She was seen alive in 
the evening. The condition of the dead 
body with lobes of ears cut off and the con- 
dition in which the house was found, leaves 
no room for doubt that robbery was com- 


A. I, 

mitted along with murder. Then soaie» 
properties of deceased which have been 
sulliciently identified were practically pro- 
duced by accused 1 and he must be taken 
to have been in possession of them. One' 
may therefore safely presume under S. 114,. 
Evidence Act, (the illustrations are not 
exhaustive) that accused 1 was either 
involved in the murder and robbery or, 
any rate, he received the stolen property 
knowing it to be the proceeds of the rob- 
bery. Having come so far, the little aid 
taken from the confessions proves the guilt 
of accused 1 beyond any doubt. 

N.S./R.K. Reference accepted] 

Appeal dismissed^ 
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James J. 

Bhagirath Singh and others — 

Petitioners^ 

V. 

Munga Lal and another — 

Opposite Party, 

Civil Bevn. No. 124 of 1938, Decided oo 
19th October 1938, from order of Small 
Cause Court Judge, Gaya, DA 7tb December 
1937. 

LimilAlioii Act (1908), See. 22^McQ)bcrft of 
joint family carrying family htuineas detcribins. 
tbemteWe* in plaini by names adding word 
**fnrcn*’ — ^ Deletion of word **firm** by amend* 
ment after limilatson held did not bar suit. 

Plaintiffs who were a joiut family o( a Hindoi 
father and a son and who alone did the business in 
their joint name, described themselves in the 
plaint by their two names with the addition of thS' 
word *'firm.*' Upon objection as to registration of 
the firm being taken, plaintiffs amend^ the plaint 
by deleting the word But this amendment- 

was made after limitation bod expired : 

Held that the suit was not barred under B. 23* 
as the deletion of the word "firm*’ was no sddiUon* 
of parties within the meaning of 8, 22, the original 
description of the plaintiffs as partners being mere 
misdescription i A I II 29$2 Bom 500, Bfl, on. 

CP41C1) 

Lal Naraio Singh and G. P. Singh — 

for Petitioners^ 

A. N. Lal — for Opposite Party. 

Order* — This is an application for revi^ 
sioD of the order of the Small Cause Court 
Judge at Gaya decreeing a suit which wae 
bas^ on a handoote. The plaintiffs were a 
Hindu father and son who do business io 
their joint names and they described them* 
selves in their plaint by their two names' 
with the addition of the word ' firm", 
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appears from the evidence that these two 
persons alone are doing basiness and they 
are presumably a joint facQily» so that 
strictly speaking the provisions of Sec. 5, 
Partnership Act, would make their descrip- 
tion as a firm incorrect. The objection was 
taken that this &rm was not registered, 
whereupon the plaint was amended by the 
deletion of the word "firm'* in the desorip. 
tioD of the plaintiffs. Objection is now 
taken on behalf of the defendants that this 
amendment was made after limitation had 
expired, so that the provisions of Sec. 22, 
Limitation Act, would seem to bar the 
plaintiffs suit. Their description origi- 
nally as members of a joint family would 
not bar an alternative or substituted claim 
from them as partners: 135 I C 423;^ 
find in this case the original description of 
jthe two plaintiffs as partners is a mere 
misdescription, and it is no addition of 
Iparties within the meaning of S. 22, Limi- 
Itation Act, when the word "firm'’ is deleted 
and they sue as members ol a Binda 
{family. It appears that although they 
might in a sense be described as a firm 
without any offence against the English 
language, they are not a firm in the sense 
in which the word is used as a word of art 
in the Partnership Act. In the second place 
it is pointed out by the learned counsel for 
the petitioners that the learned Small 
Cause Court Judge erred in declining to 
compel the plaintiffs to furnish particulars 
before the defendants entered upon their 
defence. 


The plaint alleged that the loan ba< 
been advanced to the defendants* family fo: 
valid family necessity. The defendant 
applied for particulars of the facts constitu 
ting the necessity, but the plaintiffs' pleads: 
objected that this would be luroisbing de 
tails of evidence which he was not requiret 
to do ; and the learned Small Cause Couri 
Jndge permitted this objeokioii to prevai 
and the defendants filed their written state 
ment without having the required particu 
iare from the plaintiffs. The learned Smal 
Cause Court Judge was in error on tbii 
f ought to have compelled th< 
plaintiffs to furnish particulars or to bavi 
struck out so much of the olaim as rested 
apon the proof of vaUd family necessity, 
However this was not done and the partia 
proce^^ to tml. At the hearing of the 
case if the defendants had objected that 

1. Bishamberdos v. Brijlal Arora, (1931) 18 A I H 
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owing to the absence of particulars they 
were taken by surprise by the evidence of the 
plaintiffs, they would have been entitled to 
ask for time in which to produce the evidence 
to rebut that which had been given on 
behalf of the plaintiffs ; but, they made no 
such application. Learned counsel for the 
petitioners suggests that they could make no 
application at that stage, because the Small 
Cause Court Judge had already accepted 
the plaintiffs' plea that the particulars for 
which they were applying were not on 
matters of fact but on details of evidence ; 
but an application for adjournment ought 
to have been made before a grievance could 
be made in a Court of revision of the fact 
that the defendants had been taken by sur- 
prise. I do not in the circumstances con- 
sider that the defendants are entitled to 
ask that the case should be remanded for 
the bearing of any furtlier evidence on 
their behalf, because it is clear that if there 
actually were any further evidence which 
they would have tendered if they had known 
in time precisely what the particulars were, 
they would have objected at the trial itself. 

Learned counsel further objects that the 
rate of interest allowed by the Small Cause 
Court Judge is high ; and be suggests that 
it ought to be reduced in accordance with 
the provisions of Act 5 of 1938 ; but that 
Act does not extend to pending litigation 
the provisions of 8. 9 of Act 3 of 1938. This 
application is dismissed with costs. 

n.s./r.k. Application dismissed. 
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Wort Ao. C. J. akd Manohar Lall J- 

Banarsi Prasad and others 

Appellants- 

V. 

Alahabir Prasad Sahu and others — 

Bespoodenta; 

Appeal No. 26 of 1938. Decided on 4th 
August 1938, from appellate oixler of Dist 
Judge, Monghyr. D/. 30th November 193?! 

Witf ~ “*'***8* - decreed 

wilh coils ogoinst lubiequenk purchsser — 
Decree t« not pertonal decree. 

A suU^aent purchaser, there being no privitv 

liable ia 

Jho aotiM on the personol covenant : 34 All 63, 

(P42C2J 

lor the amount of ihe mortgago money and as the 
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Court ni ikes no diffcrcDce between the amount of 
tbo claim and tho costs, the decree is uot personal 
decree against the sul>>c<iuont porebaser even for 
costs. (F42C2] 

(b) Res Judicata — One defendant objecting in 
a previous suit to bis property being sold in 
execution — Objection overruled — Properties of 
other defendants not attached or put up for 
sale — Other defendants can raise objection in 
subsequent suit. 

Cue of the defendants in a suit objected in a 
previous >uit to bis property bciug sold in execu- 
tion cf the decree for costs- The objection was 
overruled. Tbero was nothing to show that the 
properties of the other dofondauts were attached 
and put up for sale : 

Held that the decision in tho previous suit did 
not preclude tbo other defendants from raising the 
objection in a subsequent suit. 42 C 2; P43 C 1] 

C. P. Sioha — for Appellants. 

Siva Narayan Bose — for Respondents. 

Wort Ag- C. J. — It is not disputed in 
this appeal^that the appellant is liable per. 
sonally for the costs of the Appellate Court a 
small sum amounting to somewhere between 
Bs. 50 and Bs. 60. The method by which 
it should be realized is a matter for the 
parties themselves and is no concern of this 
Court. As regards the costs of the first 
Court, it seems to me that the matter is 
perfectly clear. 

Jlr. Bose on behalf of the respondents 
contends that he has a right to recover the 
costs against defendants second party who 
are represented by the appellants in this 
Court. I do not think there can be any 
doubt that whether het is so entitled or not 
depends upon the constmetion to be placed 
upon the decree of the trial Court- Heald J. 
in 9 Bang 186' lays down certain rules 
which, the learned Judge was of the opi. 
nion. should be used by the Courts to guide 
them in the question of the construction of 
a decree. So far as the rules are concerned, 
(if I may say so with respect to the learned 
Judge), I agree, but the purpose for which 
they should he used seems to me to be an 
entirely different matter. Having regard to 
what the learned Judge says, it does seem 
that in making the order in the suit the 
Court, all things being equal, should con- 
sider the advisability of making a personal 
decree against the party in suoh a case as 
the present. But it de(>en(l6, as I have 
already stated, entirely upon the circutn. 
stances of each case. The order of the Court 
in this case seems to me to be capable of 

!♦ Maung Po Mva v. M. A. S, Firm, (1931) IS 
AIK Rang i68=13$ 1 C 2255s9 Kang 186. 


construction in one way only and that is 
that it is an ordinary mortgage decree. The 
order is in the following form : 

That the suit be decreed with costs on contest 
against defendants 3 to 9 and ez parte against 
others. 

When the order provides *the suit be 
decreed with costs' it obviously means that 
'the claim in the suit be decreed with costs'- 
In my judgment, the decree in the form 
which 1 have stated this to be is not a per. 
sonal decree against the defendants second 
party (defendants 3 to 9). Now if there 
were any serious doubt about the matter, 
it may be decided in this way. The Court 
makes no difference between the amount of 
tho claim and tho costs. It has been deci- 
ded in numerous cases. I only propose to 
quote one, being the case in 39 I A 7^ that 
the subsequent purchaser, there being no 
privity between him and the mortgagee, is 
DOt liable in the action on the personal 
covenant. Now having regard to that pro- 
position, it could not be said in this case 
that the Judge was intending that the sub- 
sequent purchaser (the appellant before us)j 
should he liable for the amount of the 
mortgage moneys, and not differentiating 
between the amount of mortgage moneys 
and the costs, it is equally clear that he did 
not intend a personal decree, against defen- 
dants second party for eosts. In my judg- 
ment the decision of the learned Judge on 
this question is erroneous. 

The learned Judges in the Courts below 
appear also to have had held against the 
appellant on the footing that the matter 
was res judicata. There were no sulUoienfe 
materials (so it appears) before the Courts 
to enable them to come to that decision ; 
there are certainly no sufficient materials 
before this Court. One of defendants 3 to 9 
objected to her property being sold in execu- 
tion of the decree for costs. The objection 
was overruled- So far as that defendant 
is concerned, of course, it is impossible 
for her now to put forward the contention 
advanced by the appellant before us. Bub it 
is far from saying that the other defendants 
are precluded from raising the objection. 
There is nothing to show that the proper- 
ties of the other defendants were attached 
and pub up for sale and unless some relief 
in that form as asked for by the decree- 
holder against the defendants before us at 
the moment, it coul d not be said that the 

'2. Jamoa Das v. Ram Autar Pande, (1912) 84 All 
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jdecision in Earn Kuari's case was res 
Ijudicata. 

For those reasons, in my opinion, the 
decision of the learned Judge in the Court 
below was wrong and it must be set aside 
and the appeal allowed with costs of this 
Court subject, of course, to the liability 
which I have already stated to exist in the 
defendants for the payment of the costs of 
the Court of Appeal. For the purposes of 
costs the appeal will be valued at Ss. 200. 

Manohar Lall J. — I agree. 

D.S.'R.K. Appeal allowed^ 
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Wort Ag, C. J. and Manohar 
Lall J. 


Tikait Srinibas Hukum Singh Deo — 

Appellant. 


V, 


Lal Narain Singh and others — 

Respondents. 

Appeals Nos. 972 and 973 of 1936, Deci- 
ded on 9th August 1938, from appellate 
decrees of Judicial Commissioner, Chota 
Nagpur, D/. 13th July 1936. 

Landlord and Tenan(«-*Relalion«hip— ^Rights 
depend on oonetruction of patta governing rela- 
iionihSp — fiut, where Record of Rlgbu U not 
rebutted by petta, reletionebip held governed 
by Record of R{gbU. 

Where the rclgtioosbip of the portiee is governed 
by a patta tbcir. rights depend lApon the proper 
construction 61 that patta and not the Record of 
Wghts. (P 49 p SiJ 

But, where a tenant who executed in favour of 
the grantor a patu describing hid interest to be life 
estate only, afterwards as^gned a portion of hb 
tenancy Jaod to a sub-tenant who paid rent directly 
to tbe original grantor and whoso Interest was 
entered in the Record* of Rights as being nenna- 
tiont interest : 


Held that the grantor by accepting rent dircotl 
wm tbe sub* tenant orcat^ a now tenancy and i 
the entries in the Record of Rights were in no wa 
tabnttod by tbe patta, tbe relationship between th 
S? original grantor was governe 

by MO Record of Rights and not the terms of tl: 
|»tte. [P44 01 

, B. P. Sinha — for Appellanl. 

K. K. Banarji — /or Bespondenls. 

Wort Ag. C. J. — This is the plaintiff’ 
* action to resume an estat 

Judges in th 

^urte below to be permanent makarrati 
Mr. Smha who appears on behalf of th 
plaintiff.appeUant contends that the ques 
won whether it is a permanent or a Uf 


estate is to be determined on the proper 
construction to be placed on the patta of 
1882. The original grantee, it appears, had 
taken possession of certain parti lands for 
the purpase of bringing them under culti- 
vation and then in 1882 this grant ^vas 
made by the Raja to that person, the grant 
including not only tlie lands thus reclaimed 
hut the whole of the village being of a very 
considerable area. The subsequent history 
of the matter was this, that the original 
grantee assigned his interest in tbe greater 
part of the village to the ancestor of defen- 
dant 1, but retained for himself 124 acres 
which was the land he had reclaimed. Then 
there was a subsequent transfer of a part of 
those 124 acres, that is to say about 110 
acres, to defendant. 5. Tbe history of the 
relationship of those assignees is different. 
As regards defendant 5 who is the assignee 
of 110 acres be paid no rent to the original 
landlord. It cannot be said therefore that 
there was any new contract or lease with 
the original grantor. His rights therefore 
are governed by the patta of 1882 and I do 
not think there was any serious dispute 
that on the proper construotiou of that 
grant the estate which was given to the 
original grantee was a life estate only, So 
far as that par^ of the case is concerned, 
that is to say as regards 110 acres, the 
decisions of the learned Judges in the Courts 
below were erroneous. Their decisions were 
based on the evidence in the case, parti- 
cularly tbe Record -of^ Rights. But when 
once it is determined that the relationship 
between the parties was governed by the 
original patta of 1882 th© matter is a very 
simple one and the eolation is th© one 
which I have just stated. 


OU lar as CD© greater part of the village 
18 concernedf and which was' assigned to 
the ancestor of defendant 1, the matter is 
entirely different. The original patta was 
in the early part of 1882 and the assign* 
ment to tbe ancestor of defendant 1 was in 
August 1862, whereupon tbe original grantor 
accepted defendant I’s ancestor os a tenant 
and accepted rent. He was not bound to do 
BO, but by doing so he created a new ten. 
anoy or a lease. On the facts and oircum. 
stances of the case, as I have already 
mdicat^, the learned Judges in the Court 
below have come to the conclusion that the 
intOTest there was a permanent interest. It 
IS true that in the rent receipt the word 
mukarran was used which does not nooes. 
sanly imply anything more than a life 
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estate ; but there T\-ere facts and circum- 
stances which were taken into consideration 
amongst which was the Record of Rights. 
The khewat was prepared in 1908 and the 
final publication some years later. In both 
of them the interest which the ancestor of 
defendant 1 or defendant 1 was stated to 
have possessed was a permanent interest 
and not a life estate only. The learned 
Judge therefore was right in coming to the 
coDclusioo that so far as defendant 1 or bis 
ancestor was concerned, the estate which 
he possessed was. as I have said, a life 
estate. The Record of Rights being in no 
way rebutted by the document of 1882 it 
stands to reason that the relationship be- 
tween the original grantor and defendant 1 
is not governed thereby. 

For these circumstances the appeal so far 
as it concerns 110 acres, i. e. the interest 
of defendant 5 is allowed and the suit de- 
creed in favour of the plaintiflf, but dis- 
missed as regards the balance. I should 
have observed that the considerations 
which apply to 110 acres necessarily apply 
to the balance being 14 acres and therefore 
the plaintiffs suit should be decreed for 
124 acres. To make the matter clear, the 
Appeal No. 973 is allosved with costs 
throughout and the Appeal No. 972 is dis- 
missed with costs. 

Manohar Lall J. — I agree. 

K.S./R.K. Order accordingly. 


A. I. R. 1939 Patna 44 

Rowland J. 

Mahabir Singh and others — Appellants. 

V. 

Sri Ramsuntran Anantnidhi and others 

— Respondents, 

Appeal No. 45 of 1937, Decided on 3rd 
November 1938, from ap|>ellate decree of 
Sub- Judge, Second Court, Monghyr, D/- 28th 
September 1936. 

Bengal Tenancy Act (8 of 1885), S- 104-J — 
Record of Rigbti — Entry regarding rent i* 
conclusive. 

Though the presumption ofcorrcctncssattacbiog 
gGQerally to entires in the Record of Rights can be 
rebutted bv evidence, the entry with regard to rent 
is on a different footing. It is conclusive, even i! 
the other entries have been rebutted and proved 
incorrect : A I li J9U Cal 3JI nnd ^ C iV ^ 
220 , lUL on. CP 45 C 1) 

L. K. Jha add Balaram Kumar Sinha — 

/or Appellants. 

S. K. Mitra — for Respondents. 


Judgment# — The plaintiff-respondents, 
are co-sharer proprietors having 3 annas. 
6 gandas interest in Tauzi No. 1321 which 
is diara land of which they and their co. 
sharers have taken temporary settlement. 
The x)eriods of settlement, it seems, are of 
about 10 years. The suit refers to a holding 
which in the finally published Survey 
Record of Rights prepared under Cb. 10,. 
Ben. Ten. Act, and finally published on 
20th January 1925 is shown as a cash rent* 
paying holding. The tenants whose names 
were entered in that record subsequently 
found their title assailed by the defendants 
first party, who after certain proceedings, 
under S. 145, obtained a decree declaring, 
their title and awarding them possession of 
the holding in 1925. In that suit they based 
their own title on a hukunanama granted to 
them by the landlord in 1918 in which there 
was a stipulation for payment of batai rent. 
Now the plaintiffs sue the successful claim* 
ants of the holding for the rent of the 
years 1339 to 1342. A portion of the claim 
having been dismissed as barred by limita- 
tion a decree has been passed in respect of 
years 1341 and 1342 only. The defendants 
pleaded that the rent of the holding was 
that entered in the settlement rent roll and 
that the plaintiff was nob entitled to pro- 
duce rent; but the Courts below have held 
that in face of the hukumnama which was 
propounded in the title suit as the basis of 
the title of these defendants it did nob 
lie in their mouth now to allege that the 
rent was not a produce rent. It was said 
that when the presumption of correctness 
of the Record of Bights had been rebutted 
in so far as it purported to show the Ram- 
ebandrapur raiyats as tenants of the hold- 
ing the whole should be treated as cancelled 
and disproved and the rent payable would 
be that agreed between the tenant and the 
landlord. Accordingly a decree was passed 
for bhaoli rent# 

The question in this appeal is whether 
the defendants are entitled to retain the 
holding on payment of the cash rent entered 
in the Record of Rights. The Courts below 
have not correctly appreciated the differ- 
ence between survey and settlement pro- 
ceedings in a permanently settled area and 
similar proceedings in a temporarily settled 
estate in connexion with which a settle- 
ment of land revenue is being made. In the 
former proceedings there is a presum ptioo 
of correctness attaching to the Record of 
Bights under S. 103.B which is rebuttable 
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by evidence in respect of any and ever>' 
portion of the entry. Bub in the latter case 
it is not simply a matter of recording exist* 
ing rents. The first duty of the revenue 
officer under S. 104 is to settle fair and 
equitable rents for tenants of every class. 
Such fair rents may be or may not be the 
same as rents agreed on between the land, 
lord and the tenant but if they differ there 
is DO doubt whatever which of the two is 
to prevail. All rents settled under 8s. 104- A 
to 104*G are by virtue of Section 104. J to 
be deemed to have been correctly settled and 
to be fair and equitable rents within the 
.meaning of this Act. The effect of this is 
that whereas the presumption of correctness 
attaching generally to entries in the Record 
of Rights can be rebutted by evidence, the 
entry with regard to rent is on a different 
footing. It is conclusive. There is consistent 
and ample authority that in a settlement 
under Part 2 the entry as to rent still 
remains conclusive even if the other entries 
have been rebutted and proved incorrect. 
A number of cases in which the law has 
been examined and explained are sum. 
marized in 27 0 W N 982.' This line of 
authority go^ right back to 13 C W N 
210^ in which the distinction between 
rebuttable and conclusive entries is clearly 
brought out. 


It has been argued for the respondenl 
that the settlement of 1925 fixed the ret 
as between the plaintiffs and the Ran 
ebandrapur raiyats and on the assumptio 
that it is analogous to a decree as betwee 
these persons it will not be binding i 
between the plaintiffs and a third part^ 
namely the present defendants. The answe 
to this js that the rent was fixed in respec 
of a tenancy as between the landlord an 
the raiyat for the time being representin 
the tenancy. The tenancy was at that tim 
repre^nted by the Ram ebandrapur raiyat 
and IS DOW represented by the presen 
defendants who have displaced them. Tha 
IS efficient for the disposal of the appe^ 
^ut 1 may in passing refer to the under 
plaintiffs given in their kabu 
yat» Ex. O, at the time of taking temporar 
^ttlement of this mahal, not to demand o 

ID tho settlemen t rent roll. In the resnlt 

1 Bmu V. Chand Mara], (1934 
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the plaintiffs are found entitled not to 
bhaoli rent but to cash rent at the rate 
entered in the Record of Rights for the 
years 1341-42.' The plaintiffs will get a 
modified decree accordingly. They will get 
their proportionate costs of the first Court 
and the parties will bear their own costs of 
the lower .\ppellate Court and this Court. 
n.S./r.k. Decree modi lied. 
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Wort Ag. C. J. and Manohar Lall J, 

Mt. Satwanti Kuer and another — 

Appellants. 

V, 


Ambica Prasad Svigh and others — 

Respondents. 

Appeal No. 191 of 1937, Decided on 
24th August 1938. from appellate decree of 
Dist. Judge, Gaya, D/. 7tb January 1937. 

Hiodu Law ^ Raligiout endowment^Speci* 
lication of purpose, dedication of properly and 
divestiture by donor necessary » Divestiture 
how proved. 


la cases of religious endowment under Hindu 
law wbat is uecessary i$ tbot the purpose should 
be clearly specified and that the property intended 
for tho endowment should be set apart as dedicated 
to that purpose. It is necessary that the donor 
should divest himself of the property. Whether ho 
has done so is to be determined by bis subsequent 
acts and conduct. Tho evidence of divestiture may 
be contemporaneoas and in such a case the sub- 
sequent acts and conduct of the donor are irrele- 
vant and cannot re*invest him. [P 4 $ 0 1 ] 

Bai Guru Saran Prasad and Raikishoro 
Prasad — for Appellants. 

Dr. D. N. Hitter and S. N. Bay 

for Respondents. 


WOPt Ag. C. J, — ^This is an appeal by 
the plaintiff arising out of an action under 
O. 31, R. 63, the plaintiff being a claimant 
^d having failed in a claim case under 
O. 21, R. 58. The real question which had 
to be decided by the learned Judge in the 
Court below was whether the transaction, 
which was a supposed dedication in favour 
of two 3e»t»es which had taken place in 
1924, was a real or a fictitious transaction, 
the facts being that an oral dedication took 
place m July of the year I have mentioned, 
the woqf deed being executed in 1925 We 

^ consideration of a some- 
what d^^t qoMtion which arose under 

fil roason of the finding of 

the l^med Judge m the Court below. He 
says m the first instance that he is “unable 
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to differ from the Subordinate Judge regard- 
ing the factum of the alleged dedication." 
I am using the words of the Judge himself. 
Then at the end of his judgment he comes 
to a ver^' clear linding that this dedication 
was not a real transaction, that there was no 
"real intention on the part of the Musam. 
mat (i. 0 ., the plaintiff) to divest herself of 
the property, hence there was no dedication 
enforceable by law" ; in other words, no 
dedication which would support the claim 
on behalf of the deity. I should have stated 
that the plaintiffs in this action and there- 
fore the appellants are the deities as repre- 
sented by the Musammat. 


It is contended by the learned advocate 
appearing for the appellant, who had some 
considerable difficulty in discovering a 
point of law in this case, that the finding 
of the Judge which I first mentioned was 
a finding that the dedication had in fact 
taken place and that that was an end of 
the matter and that the Judge had no 
right to consider the questions which he 
referred to in coming to the subsequent 
finding which I have also mentioned. I 
propose to refer to one case which was 
pointed out by my learned brother during 
the course of the argument and content 
myself with a reference to that decision. 
Lord Thankerton while delivering the 
judgment of the Privy Council in 42 
C \Y N 930^ referred to a statement of the 
High Court to the following effect : 

What ia necessary is that the purpose (I. e.. vnth 
recard to a Hindu endowment) bo clearly specified 
and that the property int«)ded for the endowment 
should bo set apart as dedicated to that purpose. 
It is necessary that the donor should divest him- 
IseU of the property. Whether he has done so is to 
jbe determined by his subsequent acts and conduct. 

His Lordship then proceeds to say : 

Their Lordships agree with this statement, except 
,tliat the evidence of divestiture may be contem- 
,poraueou8, as in this case, and, in such a cose, the 
subsequent acts and conduct of the donor are 
irrelevant and cannot re-in vest him. 

Here in the case before us there was no 
question of the evidence of divesting the 
Musammat of the property at the date of the 
dedication. Apart from the actual alleged 
dedication, it was tbereforo necessary for 
the learned Judge to investigate the sur- 
rounding circumstances for the purpose of 
deciding whether the transactioD was a 


1. Sunder Siugh-Mallab Singh v. Managing 
Committee. Sunder Singh-Malish Singh, 
(1938) 25 A I R P 0 73=172 I C ^3=32 
SLR 350=1 L R (1938) Lab CS=42 C SV N 
030=C5 I A IOC (P C). 


real one or not. On the findings of the 
Judge in the Court below, the decision can. 
not be disturbed, the appeal therefore fails 
and must be dismissed with costs. 
Manohar Lall J. — I agree. 

N.S./R.K. Appeal disviistei* 
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James J. 

J adu Ram — Petitioner. 

V. 

Emperor^ 

Criminal Bevn. No. 533 of 1938, 

14th October 1938, against order of Sesd. 
Judge, Gaya, D/- 27tb June 1938. 

Factories Act (1934), Section 77 — Rules 
framed under S. 77, R. 72 (1) — Employee in 
factory falling in pit containing hot water and 
dying as result of scalding — Pit into which acci- 
dent occurred, fenced on three sides, fourth 
being kept open for approach Pit did not 
ordinarily contain very hot water or other 
injurious substance — Manager of factory held 
could not be convicted for not observing Rule 

72 (1). 

The rules framed under the Factories Act do not 
require that a place, like a pit containing hot 
water, forailting wood in a ricc factory, which is 
used for the purposes of the factory, to bo fenced 
ia such a maaaer as to bo completely unapproach. 
able It ia sufficient if it is fenced in such a way 
that nobody would cross that way 
the pit by accident. ^ 

Where the pit, which contained hot water and 
into which an employoc in tko factory fell and 
was fatally scalded was fenced on three sides but the 
fourth side was left open for approach and did not 
ordinarily contain very hot or other usurious 
substance: 

Held that the manager was not liable to be con- 
vietod for not observing Rule 72(1) of the Rules 
framed under the Factories Act and for failing to 
fence the pit, because firstly the pit was fenced and 
secondly it was not a pit which ordmanly contain^ 
any hot or injurious substauco. [1 ** U 

Sarjoo Prasad aud Eadha K. Sahay — 

for Petitioner. 

Asst. Govt. Advocate — /or the Crown. 

On 22nd June Akbar Mian 

working in a rice mill in Gaya fell into a 
pit which contained hot water with the 
result that be was severely scalded and 
died the next day. After the accident, the 
manager of the mill was prosecuted for 
having failed to fence the pit and he has 
been fined two hundred rupees for not 
observing R. 72 (l) (a) of the Rules under 
the Factories Act. Mr. Sarjoo Prasad on 
behalf of the manager argues that the pit 
should bo regarded as having been securely 
fenced ; and in the second placo that it was 
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noti ft pit which would bo governed by the 
provisions of R. 79 (1) of the rules under 
the Act. The pit, which on the occasion of 
the fatal accident contained very hot water, 
ordinarily contained water which was warm 
bub nob very hob used for the purpose of 
silting wood which was used iu the factory. 
It was fenced on three sides, but the fourth 
side was left open for the purposes of 
approach; and I consider the argument of 
Mr. Sarjoo Prasad to be reasonable, that 
the rules do not require a place of this 
kind which is used for the purposes of the 
factory to be fenced in such a manner as to 
be completely unapproachable. It was fenced 
in such way that nobody would cross that 
way and fall into the pit by accident ; and 
if the Chief Inspector of Factories consi. 
dered that further fencing was required, he 
should have issued an order on the manager 
under S. 26, Factories Act. It further appears 
from the evidence of the Inspector bicQself 
contained in his report on the enquiry 
which followed the accident that the water 
in the pit is never very hot and though it 
might be something more than lukewarm it 
does not appear that this pit could be des. 
cribed as a pit ordinarily containing hot or 
injurious substances, so that it was not 
such a pit os was affected by the provisions 
of Rnie 72. 

It is pointed out that the plan which is 
on the record of the case indicates that 
Akbar Mian could not have fallen into this 
pit in the course of his homeward journey 
because it was fenced on three sides, so 
that it would be necessarily avoided by any 
ordinary passenger \ and there appears to 
be no foundation foe the opinion expressed 
by the Magistrate that it was lack of a 
fence which caused this loss of life. The map 
appears to indicate that Akbar Mian climbed 

carder to reach the pit 
which bo could presumably have easily 
aone, or that he went deliberately out of 
his way ip order to approach it from the 
southern side where there is an opening. In 
any view of the matter, it does nob appear 
that the manager was liable to conviction 
for fai ing to fence the pit, because in the 

^nd pla^ It was not a pit which ordi- 

injorions sub. 

ICourb are set aside and the petitioner is 
aoqmtt^. The fine, if paid, will be refunded. 

R.M./r.e, . Order set aside. 
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Wort Ag. C. J. 

Jadunath Mitra — Plaintiff — 

Appellant. 


V. 


Isar Jha and others — Defendants — 

Respondents. 

Appeal No. 762 of 1936, Decided on 3lst 
August 1938, from decision of Sub. Judge, 
Bbagalpur, D/. 9bh May 1936. 

(*) Civil P. C. (1908), S. 2 (11)— Legal repre* 
eenletive^Posiessi»n whether necessary. 

The fact that the legal represcDtativc has not 
^keo possession of the property does cot assist 
another person who Is not in possession oi the pro* 
perty of the deceased but claims to be bis legal 
repr^ntative. If he is the legal representative, it 
is his duty to take possession of the catate. and 
it is 00 answer to the proposition that the legal 
represonUtire has not taken possession of the 
property. (P 48 0 1] 

(b) Mortgage — Mortgagor is estopped from 
denying his possession of properly. 

A mortgagor is estopped from assertiug that ho 
is not in possession of the property mortgaged : 
Ain me P C ass. Bel. on ; A'I n ms Pat 
SOSyPr/. (P 43 c 1 ] 

(c) Evidence Act (167 2), S. 68^Scope. 

Tho provisions of 8. C6 are mandatory and apply 
equally whether a document Is produced in orlgU 
nal or secondary ovideoco of such document ia 
gi’cu. (P 48 c 21 

(d) Evidence Act (1872), S. 68, Proviso^ 
Words **lndiao Regutration Act, 1908" inter** 
preted. 

The words ‘Todlan Registration Act. I003"usod 
m Proviso of S. 68 aro not confined to the pro* 
TisioDtof that particular RegUtratiou Act bntaro 
Intended to bo extended to auy previous Reoistro- 
tion Act. [p 43 Q 2 ] 

S. C, Maaumdar — for Appellants 

K. N. Lall — for Respondents. 

Jodgment.— Tbia appeal ia by the plain- 
in a mortgage action. Both the Courts 
below have gone into a number of questions 
including tho validity of the mortgage itself 
They have held that it was the property 
of the deity and therefore inalienable as I 
underatand their judgments. The Judge in 
the Appellate Court expresses himself iu 
tbeaa words : 

Iseeno reasoatodiffee from tho findiDg of tho 

S’hSrwy.'"' ““ » 

The learned Judge has also hold that as 
there was no proof of attestation the action 
WM bound to fail. A further point is ar«ued 
Iwfore me that the defendants ate not’ the 
legal representatives of the deceased mort 
gagor. I propose to deal with that uoinb 

below have found as 
a fact that the defendants are the nearest 
agnatw and heirs. S. 2 (ll), Civil P o 
describes legal representative*’ as 
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ri who in law ropre«^Dts the estate of a 


<lrcoascd person aud mcludes any person who 
intera^''ddlcs with the estate of the deceased. 

There is no question of intermeddliDg 
with the estate and it does not assist the 
defendants by contending that they have 
not got possession, their case being that the 
•deity was in possession ; the defendant 
merely j)erforraed the puja and therefore on 
.the construction of S. 2 (ll) ho is not the 
, legal representative. The fact that the legal 
^representative has not taken possession of 
the property does not assist the defendant. 
If he is the legal representative, it is his 
duty to take possession of the estate, and it 
is no answer to tlie proposition that the 
legal representative has not taken posses- 
sion of the property. That question is 
wrapped up in this case with the other 
points whether this is a dehuttar property. 
Their Lordships of the Judicial Committee 
of tlie Privy Council in 27 0 W N 607^ 
have emphasized what is really an ele- 
mentary proposition in a mortgage action, 
namely that a mortgagor is estopped from 
asserting that he is not in possession of the 
property mortgaged. One is very diflident 
to make statement relating to what are ele- 
mentary and fundamental principles of law, 
hut it seems to be necessary in some cases. 
4 P L T 457' a decision of this Court, is 
another case. I quote the proposition laid 
down by the then Chief Justice : 

If it should hereafter turn out either that the 
Hindu public or anybody else is interested as pro- 
prietor of the mortgaged property or has a par- 
amount title adverse to that of the mortgagor, the 
decision in this suit will not be binding upon such 
a person. 

The next question is that the Judges in 
the Courts below have quite clearly decided 
that there was no legal necessity. Now, 
that issue goes with the one with which 
I have just dealt. It is only in this case 
that it is admitted that the execution is on 
behalf of a person other than the person 
who actually executed the deed : in other 
words, if for example the deed was executed 
by the karta on behalf of the joint family 
or by the shebait on behalf of the idol, the 
question of legal necessity would arise. If 
once that fact is allowed to be established, 
the issue which the Judge in the Court 
below has decided against the plaintiff will 
be conclusive in this action. But as I have 
already stated the defendant was not e ntitled 

1. Bholanath Sen v. Balaram Das, (1922) 9 AIR 

P C 882=70 I 0 032=27 C W N 607 (P C). 

2. Brii Ratan Das v. Ragbuuandan Gir, (1923) 

10 A I B Pat 203=71 1 0 91i=4 P L T 457. 
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to say in this case that it was not the pro- 
perty of the shebait and he certainly did 
not say that the deed was on behalf of the 
deity. It is only if he is allowed to say that 
and if he can establish that the mortgage 
was executed on behalf of the deity that 
the question of legal necessity would arise. 
That argument is therefore overruled. On© 
other question is whether the learned Judge 
in the Court below was right in holding 
that the mortgage document had not been 
proved. The original was not produced and 
secondary evidence was given, but that 
would make no difference to the applica- 
tion of S. 68, Evidence Act, which is man- 
datory. That Section provides : 

If a doenment is required by law to be attefited. 
it shall not be used as evidence until one attesting 
witness at least has been called. 

The Proviso is that this proof of attesta- 
tion is not necessary in case of 
any document which has been registered in accord* 
ance with the provisions of the Indian Registration 
Act, 1906, unless its execution by the person by 
whom it purports to have been executed is speci- 
fically denied. 

There is no denial by the person who 
executed the document : indeed that person 
is dead and no such evidence could be 
given. It is a denial by the legal represen- 
tative of that person. Now, the contention 
on behalf of the respondents is that when 
the words **Io<liaD Begistration Act, 1908" 
were used, it confined the application of the 
provisions of that particular Registration 
Act and not any previous Registration Act. 
Therefore, if the document was registered, 
as this was, under the Registration Act 
which was in force prior to 1908, the Pro- 
viso would not apply. In my judgment that 
is an impossible contention. The clear 
policy of the law in this regard, U that 
there is a special sanctity (if I may use the 
expression) attaching to registration. When 
the amendment was passed about ten or 
twelve years ago, the legislation mention^ 
the only Registration .^ct which was in 
existence. It is true, they might have said 
'or under no previous Registration Act.' 
The intention of the Section, in my judg- 
meat, is perfectly clear and I overrule 
that point. I would, in the result, allow 
the appeal and set aside the judgments of 
the Courts below. The plaintiff would be 
entitled to a mortgage decree with costs 
throughout. Leave to appeal is refused. 

N.s./r.k. Appeal allowed. 
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tive Utt and must prevail in province even 
ikougb repugnant to previous All India Act. 

Tlie scheme of Sections 100 and 107 and Scb. 7» 
Government of India Act. is that when a Provin- 
cial Legislature makes la'vs regarding matter in 
the Proviucial Legislative List those laws will pre^ 
vail Dotwitbstauding that they may be repugnant 
to a previous All India Act. The subject "'money 
lenders and money lending'* is on the Provincml 
L^slative List. Prima facie therefore the Bihar 
Moneylenders Act must prevail within the 
Province. 

(e) Bihar Money Lenders Act (3 of 1938), 
Sec. ll-^Sec. 11 does not affect decree already 
paased. 

It is a recognised principle that whore one coo* 
etructioQ of an enactment will be in accordance 
with the existing enactments and another cod* 
struction wiU be repugnant to them, the Court 
will, where x»o&sible, adopt that reading which 
avoids repugnancy. On this principle S. 11 sboold 
bo construed in the narrower sense as itot intouded 
to a0ect a decree already passed and hence Court 
cannot go behind the preliminary decree which 
was passed in 1928 and the requirement of the 
Civil Procedure Code that a final decree should be 
prepared iu accordance with it. CP 54 C 1] 

(f) Stamp Act (1899), S. 26-.AppllcahiJity-. 
Stamp Act does not limit right of parties to 
value ehose*in*action at any amount they think 
fit. 

Section 26 only applies ^vhero the amount or 
value of the subject-matter of any iostrumeut 
cbargcnhle with ad valorem duty cannot be ascer- 
tained at the date of its execution. There is noth- 
ing iu the Stamp Act to limit the right of the 
parties to value a chose-iu-action at any amount 
they may think fit or to penalise them fordoinc 

(P 54 Cl, 2] 

M. Yusuf, A. K. Mitro, I. B. Sarao and 
Amir Ali Kbao Warisi — 

for AppcllaiUs. 

Dr. D. N. Mitter and S. N. Bose 

for Respondents, 

Bowland J. — This is an appeal from 
the decision of the Subordinate Judge of 
Shahabod directing the preparation of a 
final decree tn a mortgage suit. The mort- 
gage bond is dated 16th December 1905 
and was for repayment of a principal sum 
of Rs. 600 with interest thereon at two per 
cent, per month with half yearly rests It 
was secured on two revenue paying pro 
^rties and one house. A payment of Rs. 
75 on acTOunt of interest was made on 26th 
Dumber 1906 and thereafter nothing 
further having been paid, the mortgagee 
brought the suit on 28th November 1916. 

before judgment was eflfected 

tte Court at Sasa- 

i defendant 

1. the Subordinate Judge, Mr. Jadunahdan 

Prasad, passed a preliminary decree for sale 
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Rowland and Manohau Lall JJ. 

Muhafnmad Y^nus and — 

Appellants. 

7 . 

Cliampamani Bibi and others — 

Respondents. 

Appeal No. 127 of 1936, Decided on 21sb 
September 1938, from original decree of 
Sub>Judg6, Shahabad, D/- 13th May 1935. 

(a) Asvigitment — Awignment of interest of 
plaintiff pending litigation — Asaigneenotapply- 
j&g to be substituted os plaintiff — Suit will 
proceed at instance of original plaintiff — Deci- 
-«ion will be binding on tbe astignee also — As 
against plaintiff, defendant cannot raise objec- 
tion os regards defect of parties wben interest 
of plaintiff in liligation was fully represented. 

The rule is that in tbo event of transfer or 
assignmeDt o! an interest by a plaintiff or decree* 
fielder, the assignee bas tbe right to apply to tho 
Court to bo added or substituted as a plaiutilT. If 
this is not done, the suit will proceed at tho 
ifistanoo of the original plaintifi and any decision 
arrived at whether favourable or unfavourable will 
be offeetivo for or agiiinst tbo interest of tbe 
.assignee. That Is on all fours with tho rules about 
transfer pendente lito .is ufTccting tbe interest of 
defoudaot In property in suit ; but as against 
tbe plaintiff, it U not for tho defendant to raise 
.any objection as regards defect of parties wheu tbe 
interest of tbo decree-holder in tbo litigation was 
ibroughout fully ropresouted. [P 50 C 2] 

(b) Mortgage— Suit on — Failure to bring on 
e^ecord some persons having equity of redemp* 
tion does not cause dismissal of whole suit— 
Though decree passed in suit will be Ineffective 
•gainst them, amount of mortgage debt payable 
-for redemption will not bo affected by their 
oibsence from record. 

Whereas the general rule is that all persons 
bavisg the equity of redemption ought to bo 
brought on tho record, the failure to bring any 
•one of them on tho record does sot necessitate the 
•dismissal of tbo suit If the Court in his absence 
can deal with the matters in controversy so far as 
regards the ngbts and interests of the parties 
^tualiy beforo it, and notwithstaDding that any 
•decree passed in this suit will bo Ineffcctivo against 
jorsoDs who have not been brought on record and 
<heir repmsenUtives, tbo amount of the mortgage 
‘debt to CQtorod in the decree os pa>'ablo for tho 
memplion of the mortgaged properties will not be 
allecM by tho absence of thoso persons from the 

J30f fleL cn : A I H 29IS 3/<id J030 (PB)» J?r/. 

tPfil 0 1, 2; P 62 0*11 

^eUrlLry.’ 60-AH.«da>ent U m.r*l, 

« io making the 

^35,, g. 
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on 31st May 1918 ^Yhich Tvas followed by 
a final decree on 7th February 1920. The 
dee ice- holder withdrew on 2Dd July 1920 
the sum of Rs. 1859-14-6 Nvhich had been 
attached before judgment. Thereafter one 
of tho mortgaged properties namely the 
houj^e was sold 00 8bh December 1920 and 
tho decree-holder was the purchaser him. 
self at a price of Rs. 204.8-3. Subsequently 
ho sold it on 21st November 1922 for a 
sum of Rs. 500 to one Hakim Abdul Hamid. 
Thereafter one of the defendants, Jagar. 
nath Singh, defendant 32 against whom 
the decree had been made ex parte applied 
under O. 9, R. 13 alleging that the sum. 
mons had not been served upon him. On 
bis application the entire decree was set 
aside on 17tb December 1923 and the suit 
restored for bearing. It was beard and the 
whole suit was dismissed on 19th Decern, 
ber 1924 by Mr. Abdus Shakur, Subordinate 
Judge. 

From this dismissal an appeal was pre. 
ferred to this Court and was No. 51 of 
1925. The appeal was decreed and preli. 
mi nary decree was passed on 17 th May 
1928. Ponding the hearing of the appeal, 
however, three of the defendants had died, 
that is to say, on 14th February 1926, 
Mangroo Ray, defendant 19; on Ist Febru. 
ary 1927, Narain l^rasad, defendant 6 and 
in October 1927, Ram Nath Singh, defen- 
dant 26. The death of these defendants 
was not reported to the Court and no sub. 
stitution of their heirs was made. After 
the passing of the High Court's decree, 
that is to say, on 3rd July 1928, the death 
occurred of another defendant, namely 
Kalika Prasad, defendant 3. One more 
transaction may be mentioned and that is 
a transfer by the decree.holder on 14th 
February 1926 of her entire rights to her 
daughter Champamani Bibi and son-in-law, 
Bhan Kumar. The application for a final 
decree was made on 18tb March 1930 
before the Subordinate Judge in the names 
of the original plaintiff decree-holder and 
the two transferees. The objections which 
have been taken in the main, arise out of 
alleged defect of parties. There are bow. 
ever other objections affecting the amount 
as duo to be entered in the final decree. 
Before the Subordinate Judge it had been 
contended that the applicants for a final 
decree were not entitled to maintain the 
suit. The Subordinate Judge has dealt 
with this contention which seems to have 
no foundation in anything that I can find 


in the Code of Civil Procedure. The rule is 
that in the event of transfer or assignment 
of an interest by a plaintiff or decree, 
holder, the assignee has the right to apply 
to the Court to be added or substituted as 
a plaintiff. If this is not done, the suit 
will proceed at the instance of ihe original 
plaintiff and any decision arrived at wbe. 
ther favourable or unfavourable will be 
effective for or against the interest of the 
assignee. That is on all fours with the 
rules about transfer pendente lite as affeo. 
ting the interest of defendant in property 
in suit; but as against the plaintiffs, it is 
not for the defendant to raise any objection 
when the interest of the mortgagee in the 
litigation was throughout fully represented. 
In April 1932 Lalmani Bibi, the mother ot 
Champamani Bibi died and Champamani 
Bibi was substituted for her as her heir. 
The interest of the mortgagee was therefore 
completely represented throughout. We 
were pressed much more seriously by 
Mr. Yusuf in respect of the second objec- 
tion which refers to the death of defen* 
dants 6, 19 and 26 during the pendency of 
tho appeal in this Court. No steps were* 
taken to substitute their heirs and it neces- 
sarily follows that the appeal against them 
in this Court had abat^ by operation of 
law before the date on which the appeal 
was heard and decided. Therefore so far 
as these defendants are concerned, oo> 
decree could be passed against thorn and 
any decree that has been passed cannob 
affect their interest or the interest of their 
legal representatives. 

Now it is argued that as the result of thO' 
death of these defendants the entire appeal 
abated and no decree in the suit could be* 
passed at all because it is said a mortgage* 
is one and indivisible and in order to obtain 
a mortgage decree there must be present on* 
the record not only all the persons intorea* 
ted in the mortgage but all the persons* 
having an interest in the equity of redemp- 
tion, If one or more of these are missing* 
it is said, the suit is not properly consti. 
tuted and no decree can be passed at all. 
The Subordinate Judge in dealing with this- 
had held that though no final decree could 
be passed as against defendants 6, 19 and* 
26 or could affect their interest, neverthe* 
less this would not prevent a final decree* 
being passed in the suit with the reserva- 
tioD that it would affcc| only the interests* 
of defendants other than those mentioned. 
This is in accordance with the decision of 
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this High Court in 10 Pat 341* where the 
principle laid do wo in previous decisions 
was accepted that whereas the geoeral rule 
is that ail persons having the equity of 
redemption ought to be brought on the 
record, the failure to bring aoy one of them 
on the record does not necessitate the dis. 
missal of the suit if the Court in his 
absence can deal with the matters in con- 
troversy 60 far as regards the rights and 
interests of the parties actually before it. 
The argument was on similar lines with 
regard to Kalika Prasad defendant 3 who 
died 00 drd July 1928 after the disposal of 
the appeal in this Court. What happened 
in his case was that no steps were taken 
until the decree-holders moved the Subor- 
dinate Judge on 18th March 1930 to pre- 
pare a 6oal decree. At that stage the death 
of this defeodant was reported and a prayer 
was made to substitute bis heirs and to 
continue the proceediogB against them in 
his place. The Subordinate Judge held that 
the proceedings for a final decree being 
proceedings in the suit» the suit must be 
held to be still pending and to have abated 
as against this defendant ; that it was too 
late to have the abatement set aside and 
accordingly the substitution was refused 
and proceedings continued as against the 
other defendants on the record. We have 
not here to consider the correctness of the 
Subordinate Judge’s view of the law as no 
cross appeal has been presented against the 
decision so far as the substitution matter is 
concerned. Assuming the procedure fol- 
lowed by the Subordinate Judge to be cor- 
rect, the position in respect of defendant 3 
is now analogous to the position in respect 
of defendants 6, 19 and 26 above referred to. 

It was next argued that assuming that 
the suit could proceed to a final decree 
against those defendants who remained on 
the record and were represented, neverthe- 
less the Court could only pass a decree for 
something less than the amount due on the 
mortgage and reduced proportionately to 
the share in the mortgaged property of 
those defendants who were no longer on the 
record. It was also pointed out that there 
^6 at present no materials on which the 
Lourt can determine what is the share of 
tn^e defendants in the mortgage security 
and what proportion it bears to the whole 
Oi the mortgage securi ty. Therefore the 

ObaUld, 

UeSl) 18 A I R Pat 164 » 183 1 0 100 s in 
Pat 841=12 P L T 28. a u igg - lo 


Patna 51 


argument was that the Court being unable 
to ascertain for what limited amount it will 
be able to pass a decree should pass no 
decree at all but should dismiss the entire 
suit. For the respondents, it was argued 
that the mortgage being indivisible, every 
part of the mortgaged property is liable for 
the whole of the mortgage debt. This is a 
well-established principle ; but an excep- 
tion is introduced by S. G0,T. P. Act, which 
recognizes the right of a person entitled to 
a share only of the mortgaged property to 
redeem bis own share only on payment of 
a proportionate part of the amount remain- 
ing due on the mortgage if the mortgagee 
or mortgagees has or have acquired the 
share of a mortgagor. The appellant claims 
that the benefit of this exception will 
accrue to the remaining mortgagors and 
persons interested in the mortgage security 
not only on acquisition by the mortgagee 
of a part of the mortgage security but on 
the release whether by act of the creditor 
or in any other ^Yay of a portion of the 
mortgage security. The exception was 
extended in circumstances of this nature in 
a number of decided cases in the Calcutta 
High Court; but the High Courts in India 
were by no means unanimous as to the 
effect of S. 60 as it stood before the amend- 
ment made in 1929, In Allahabad, Madrae 
and Bombay different views prevailed. 
I may refer for instance to the Full Bench 
decision of the Madras High Court in 40 
Mad 968.^ 

It was apparently to settle the conflict 
between these different views that the 
amendment of the Section was made in 
1929, the word ‘only’ being inserted after 
except’. Aa I understand it the intention 
of the Legislature in making this amend- 
ment WM not to alter but to declare the 
law. It is perhaps significant that S. 63 of 
the Amending Act names certain Sections in 
respect of which the amendments made in 
1929 are not to have retrospective effect ; 
but the Section by which the amendment 
was made in S. 60 of the original Act is not 
one of those Sections. This fact is in favour of 
the view that the amendment of this Sec- 
tion was intended to declare what the law 
was and was to be regarded as having 
always bwD. If I am right in this view 
then DotwithataDding that any deoree passed 
m thiB suit will be ine ffeotiye againet 
9. Penimal Pillai 
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defendants 3. 6, 19 and 2f) and their repre* 
sentatives the amount of the mortgage debt 
to be entered in the decree as payable for 
the redemption of the mortgaged proper- 
ties will not bo affected by the absence of 
those defendants from the record. It is 
suggested that the decision above cited» 10 
Pat 341/ follows the Calcutta decisions in 
the view that the mortgage debt is to be 
pro(>ortionately reduced; but in that case 
that question was not directly in contro. 
versy. Had it been so and had we been dis- 
posed to take a different view it might have 
been necessary to refer the question to a 
larger Bench; but I find that yet another 
defendant died during the pendency of 
these proceedings and the consequences of 
bis death were considered by Das and 
Allanson JJ. in the course of their judg- 
ment dated 17tb May 1928. That decision 
is inter partes and must operate as res judi. 
cata for the purpose of this litigation both 
on matters of fact there decided and on the 
view of law there taken. Das J. accepted 
the view in 43 Bom 575^ and held that 
there was no question of abatement of the 
entire suit and also proceeded to pass decree 
for the entire mortgage debt without any 
reduction in consequence of the absence of 
one of the defendants. We must therefore 
follow that precedent and this objection to 
the decree must fail. 

The nest point was with regard to the 
allowance to which the defendants are 
entitled in respect of realizations made 
since the institution of the mortgage suit 
There are two items to be considered. One 
is the sale of the bouse on 8th December 
1920. This was put up to auction on foot 
of the mortgage decree which had been 
passed by the Subordinate Judge on 31st 
May 1918 preliminary and 7th February 
1920 final decree. The defoudants in the 
present proceeding contended that an allow- 
ance should be made of the full value of the 
house and they led some evidence as to its 
cost of construction according to which it 
should have been valued at Es. 3597. The 
witness who was called to prove the esti- 
mate of the cost of construction did nob 
impress the Subordinate Judge favourably. 
Moreover, if we were to assume that the 
bouse had cost so much to construct, it 
would still remain a matter of uncertainty 
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how much allowance ought to be made for 
depreciation before arriving at its value. 
On the other hand it appears in evidence 
that the bouse was within two years from 
its purchase by the plaintiff sold for Rupees 
500. That amount may safely be taken as 
the value of the bouse. The respondents 
before us did not resist the claim of the 
defendant that allowance should be made 
for the value of the house by entering satis- 
faction of the claim as Ss. 500 instead of 
Bs. 204-8-6; and the allowance will be 
made accordingly. In this connezioD the 
appellants revived the argument that the 
mortgagee by his purchase of this house 
acquired a part of the mortgaged property 
thereby giving the defendants a right to 
proportional reduction of the mortgage debt 
to be decreed. But the purchase of the 
bouse was not by private contract or in 
execution of a third party's money decree 
in which case such a contention must suc- 
ceed. It was a purchase on the plaintiff's 
own decree in respect of this very debt. 
Therefore it can have effect only as a part 
satisfaction of the claim and to the extent 
that I have indicated. 

The other item is a sum of Es. 1859-14-6 
which was in deposit, was attached before 
judgment on 9th December 1916 and was 
paid out to the decree-holder on 2nd July 
1920. The Subordinate Judge has allowed 
credit for this as payment made towards 
the mortgage debt on 2nd July 1920 the 
day when it was drawn out. The appellant 
contends that credit should be given so as 
to stop interest running to this extent with 
effect from the date on which attachment 
before judgment was effected so that the 
money was not available for the purposes 
of the debtor. We cannot regard this sum 
as one which ought to be deemed to have 
been paid to the plaintiff in 1916 when it 
was not at that time in bis power to receive 
the money; nor can wo regard it as having 
been taken beyond the reach of the debtor 
at that date, because it was open to him to 
give sufficient security to the Court to 
obtain permission himself to draw the 
money. But the money was available for 
payment to the decree- bolder at any time 
after the passing of the final decree on 7th 
February 1920. If he waited longer that 
was entirely at his choice. We think there- 
fore that credit should be allowed for this 
amount as for a payment made on 7th 
February 1920 instead of 2nd July 1920. 
With these modifications the calculation of 
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tbe amount for whicli the property is to be 
sold appears to us to be correct. 

Wo have now to deal with one more 
contention of tbe appellants that calcula* 
tioD of the amount is to be made on an 
entirely ditlerent basis in coDsoquence of 
tbo pas5^tog of Bibar Act 3 of 1938, the 
Bihar Money Lenders Act and Bihar Act 5, 
tbe Bihar Money Lenders (Amendment and 
Application to Pending Suits and Proceed- 
ings) Act, 1938. Beference is made to S. 11 
of the Act in which It is enacted that not- 
withstanding anything to the contrary con- 
tained in any other law or in anything 
having the force of law or in any contract, 

no Court shall pass a decree for an 

amount of interest for the period preceding 
the institution of the suit which, together 
with any amount already realized as inte- 
rest through Court or otherwise, is greater 
than the amount of tbe loan advanced, or, 
if tbe loan is based on a document, the 
amount of loan mentioned in the document 
on which tbe suit is based. It is said that 
this Section precludes tbe Court from pass- 
ing a decree for more than Es. 600 by way 
of interest. (The Amending Act declared 
that this and the three following Sections 
would apply to appeals as well as suits and 
to litigations instituted before as well as 
after the commencement of tbe Act.) An 
objection is taken for the respondents that 
Sec. 11 does not mean this and that if it 
does, it is repugnant to the provisions of 
certain enwtments of the Indian Legis. 
lature and is to the extent of that repugn- 
ancy void. 


To appreciate these contentions I mu 
refer to the Government of India Act, 193 
100 and 107 and Sch. 7. In Schedule 
there are three lists. The first is called tl 
lederal List and with regard to tbe subjec 
ot that List it is not competent to tbe Pr 
yincial Legislature to pass any laws. The 
18 also a Provincial Legislative List 
matters with respect to which the Provii 
cial Legislature has and tbe Central Legi 
latuie hM not power to make laws for 
province. There is thirdly a coocurrei 
Legislative List ot matters with respect I 
which a Floral Legislature and also 

power to mal 

laws. Money-lenders and money-lending ai 

7 ' ‘*“5 Procedure Cod. 

^wera S'; ^'^^i^tion an 

SThI ""‘'b respect to an 

of the matters in this List Item 16, are i 


the concurrent Legislative List. Now the 
scheme of the Act appears to be that when 
a Provincial Legislature makes laws regard- 
ing any matter in the Provincial Legis- 
lative List, those laws will prevail notwith. 
stHudiug that they may be repugnant to a 
previous All India Act. Por instance, the 
Usury Laws Repeal Act, India Act 28 of 
1855. states in tbe clearest terms that the 
amount of interest shall be adjudged or 
decreed at tbe rate agreed on by the parties. 
But the Bihar Money Lenders Act in the 
Section I have quoted imposes a limit on 
tbe interest that may be decreed, notwith- 
standing anything to the contrary in the 
contract or in any other law. Tbe apparent 
repugnancy is not necessarily fatal to tbe 
validity of the Provincial Act if the subject 
is one on the Provincial Legislative List ; 
and money-lenders and money-lending" is 
OD that List. Prima facie, therefore, the 
Bihar Money Leoders Act must prevail 
within the Province, subject to what I havel 
next to say. 


Section 107 (l), Government of India 
Act, enacts that when a Provincial Legis- 
lature passes a law regarding a matter on 
the concurrent Legislative List then if it is 
repugnant to an Act of the Indian Legis- 
lature dealing with the matter, then the 
existing India law is to prevail and the 
provincial law shall to the extent of tbe 
repugnancy be void unless the procedure 
indicated in the succeeding sub-sections has 
been followed. That procedure is to reserve 
the provincial law for the consideration of 
the Governor.General or for tbe significa- 
tion of His Majesty's pleasure. When that 
has been done and the law has received the 


ui tne uovernor-Ueneral or of His 
Majesty, then tbe provincial law shall in 
that province prevail. Now it has been 
argued ^^fore us that the expression in 
MC. 11 DO Court shall pass a decree" is 
intended to control the powers of the Courts 
not only with respect to preliminary but 
also with respect to final decrees and that 
notwithstanding that a preliminary decree 
may have been passed, it is not open to the 
Uourt to pass a fiaal decree or on appeal to 
affirm a final decree which would award 
interest beyond the limits laid down in 
b. 11. I feel some difficulty in reading S. 11 
ID this very wide sense. 


if T ^ '«««>naDie to assume that 

LnJ n f ^ decree 

and not merely to the carrying out of a 
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decree already passed. If v:e were to read 
the Section in the wide sense contended 
for, it would seem repugnant to S. 97, Ciyil 
P. C., as well as to several of tbe Buies in 
O. 34 of tbe Code. It is a recognized prin* 
ciple that where one construction of an 
enactment will be in accordance with tbe 
existing enactments and another construe- 
Ition will he repugnant to them, the Courts 
will, where possible, adopt that reading 
which avoids repugnancy. On that prin. 
ciple I think S. 11 should be construed in 
tbe narrower sense as not intended to affect 
a decree already passed and therefore it 
Iseetns that we cannot go behind tbe preli- 
iminary decree that was passed in this Court 
in 1928 and the requirement of tbe Code 
that a final decree should be prepared in 
accordance with it. It may be observed in 
this coDoexioD that this is not a money suit 
to recover debt from a debtor but a mortgage 
suit and the decree that is to be passed is not 
a decree requiring judgment-debtors to pay 
any certain amount but a decree for sale of 
the property unless the persons interested 
in the property make sufficient payment to 
redeem it. On this view the defendants can 
get no advantage from tbe Bihar Money- 
Lenders Act. 1938. It is unnecessary to 
decide whether if this bad been a money 
suit there would have been repugnancy be- 
tween S. 11, Bihar Money-Lenders Act and 
the Civil Procedure Code or any other 
India Act against which S. 11 would not 
prevail. 

Id the course of tbe bearing, it was argued 
before us that the present respondents were 
the subject of a personal disqualificatioD 
from realizing the entire decretal amount. 
Beliance in this connection was placed on 
Sec. 26, Stamp Act, but I find nothing in 
that Act to assist tbe appellants. The Sec- 
tioQ only applies whore the amount or 
value of tbe subject-mutter of any instru- 
ment chargeable with ad valorem duty 
cannot be ascertained at the date of its exe- 
cution. Now tho argument was that in tbe 
deed of gift by which Lalmani Bibi assigned 
her interest to the other plaintiffs this 
bond in suit was Tnentiooed and its value 
was estimated at Bs. 10,000 and the argu- 
ment is that this precludes the plaintiff as 
assignee from claiming more than Bupees 
10,000. This is not a case in which S. 26 
applies at all. Tbe parties to an assignment 
of a dobt are also under no compulsion to 
value it at tho entire amount due. It may 
well bo that in consequence of a risk of 


Don-realization the value of a debt is con- 
siderably less than its face value. There iS' 
nothing in the Stamp Act to limit the rightl 
of the parties to value a chose in action at 
any amount they may think fit or to pena- 
lise them for doing so. I should add, that 
appellants' advocate could not tell us what 
was the value of the stamp on the deed of 
gift or show us that a stamp of higher 
value would have been needed had a higher 
valuation been placed on this debt. 

Another objection is taken that no decree 
can be passed against the property of tbe 
appellants because those properties are not 
mentioned in the preliminary decree. This 
matter has a history. The mortgage secu- 
rity entered in the mortgage bond was a 
three annas share of the entire mabal 
Amawan asH mai dakhli, tauzi 2075, sadr 
jama Bs. 1113-6-6. In the plaint a number 
of villages are mentioned with specifications 
of tbe khewats as being portions of the 
mortgaged property. The preliminary decree 
as at first framed in the High Court con- 
tained a list of villages in accordance with 
the list in the plaint, but on an application 
by the defendants a direction was given 
that tbe description of the mortgaged pro- 
perties in the decree should be amended to 
correspond with the description in the bond. 
This was done. Tbe appellants contend 
that the effect of this was to exempt from 
sale the properties in the list which has 
been struck out of the decree. That is not 
so. Tbe effect is that nothing has been 
decided as to what villages and shares out 
of those in tbe list in the plaint are com- 
prised within the mortgage security of 
which a general description was given in 
the bond and repeated in the preliminary 
decree. That question can obviously not be 
decided in this appeal. It must remain to 
be determined by the executing Court. In 
tbe result, all the objections taken by the 
appellants fail except with regard to the 
valuation of the bouse and the date from 
which credit will be allowed in respect of 
the sum of Rs. 1859-14-6. Let a decree be 
prepared in accordance with the directions 
given above. It is to be noted that tbe 
decree is not executable against the mort- 
gaged properties in the hands of defen- 
dants 3, 6, 19 and 26. If on any part of the 
mortgaged property being put up to sale it 
is claimed before the Subordinate Judge to 
be the property of one of those defendants, 
the Subordinate Judge will bear and de- 
cide the matter. The respondents are 
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entitled to their costs of this appeal to be 
•realised from the mortgaged property. 

Hanohar Lall J* — I agree. 
jd.s./r.k. Order accordingly. 
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■Sadanand Jha — Defendant — 

Appellant. 

V. 

Aman Khayi, Plaintiff and otherst 

Defendants — Respoodents. 

Appeal No. 81 of 1937, Decided on 30th 
IJovember 1938, from decision of District 
Jndge, Darbhanga, D/. 30tb June 1936. 

(a) Gotarnment of India Act (1935) — Inter* 
^relation— Value of deei$ion» of Privy Council 

North Acnertca Act itated* 

In all nuestioDS of ultra vires arising while 
Interpretiog eoostitutional law it is the wisest 
course not to widen tbe discussion by consideration 
not Deeeasariiy involved In the decision of the 
point in controversy. So. Courts should refrain 
from expressing an opinion on points which do not 
arise : (mZ) 9 AC 117; (m2) 7 AC 96; (1902) 
AC 73 and (1937) A C 32$, Rcl. on, (P 56 0 9 

P 67 0 1] 

In interpreting the Government of India Act 
^1985). tbe decision of their Lordships of tbe Privy 
Council ariiiog under the North America Act are of 
little assistance and it would be dangerous to rely 
on them. Tbe Government of India Act Is framed 
ODtiroiy on diSereot lines and based upon wholly 
different policy. Tho two Acts are not in parimaU* 
ria. There have been however principles enunciated 
vdiich may be of general application and to the 
extent to which those prineiples may be described 
ae principles or canons of construction, they may 
ho useful in construing the Oovernmeot of India 
Aot : A I B 2932 P 0 138 and AIR 1930 P C 
$9, Ret. on. (P 67 0 1) 

^ ^ (b) Bihar Money-lenders Act (3 of 
1938), Sec. 11— See. 11 is repugnant to Sec. 2, 
Usury Laws Repeat Act and must to extent of 
dhat repugnancy be treated as void under 
S. 107 (1), Government of India Act. 

Section 11, Bihar Money-lenders Act (3 o! 1988) 
•Is repugnant to tbe earlier ezistiog Indian law, 
that is to 8. % Usury Laws Repeal Act (1866) and 
therefore under Sec. 107 (1). Government of India 
Act. 8. 2« Usury Laws Repeal Act, ought to pre- 
wail over Sec. 11, Bihar Money-lenders Act. which 
xnnst to the extent of tho repugnancy be treated 
as void, fp 52 0 1) 

P. B. Dft 0 and A. 0. Ray — 

for Appellant. 

L. K. Jha — for Respondents. 

Wort J. — This appeal which has been 
Teierred to a Full Bench arises out of an 
«tion on a mortgage. The only point raised 
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in the CJourts below was with regard to the 
question of interest. The loan was for 
Rs 400 and in the plaint a sum of Rupees 
1990 was claimed credit having been given 
for Rupees 281. The trial Judge disallow- 
ed compound interest but allowed simple 
interest at the rate provided by tbe mort- 
gage bond being Rupee 1-4-0 per mensem. 
The District Judge on appeal reversed the 
trial Court's judgment and allowed com- 
pound interest at tbe rate claimed. The 
appeal raises tbe question of the validity 
of S. 11, Bihar Money-lenders Act (Bihar 
Act 3 of 1938) which is expressly retro- 
spective. It is contended by the appellant 
that the learned Judge in the Court below 
had jurisdiction to make a decree in favour 
of the plaintiff for a sum of interest no 
greater than tbe amount of the loan ad- 
vanced by reason of the provisions of tbe 
Section to which I have referred. The 
Section provides : 

NotwitbstaodiDg anything to tho contrary in 
any other law or in anything having the force of 
law or in any coutract, no Court shall, in any 
suit brought by a money-lender (in ibis Act the 
money-lender is defined as a person who advances 
a loan) in respect of a loan advanced before or after 
tbe commencement of this Act, pass a decree for 
an amount of interest for tbe period preceding the 
institution of tho suit which together with any 
amount already realised as interest through tbe 
Court or otherwise, ie greater than the amount of 
the loan advanced or, if the loan is based on a 
document, the amount of loan mentioned in the 
document on which tbe suit 1$ based. 

Od behalf of the respondeuU, Mr. Jha 
coDteods that tbe Federal Legislature being 
paramount with regard to subjects of which 
Contract (No. 27) is one, enumerated in 
List in of Sch. 7, Government of India 
Act (25 & 26, Geo. V, Ch. 42), and money 
lending being a branch of tbe law of Con. 
tract the Section is void as being repugnant 
to tbe ‘'existing ludian law.*’ The argu- 
ments proceeded in tbe first place on the 
footing that the legislation was ultra vires 
the Provincial Legislature. Although, that 
in one aspect may be a correct designation 
of the problem before us, it would appear 
that the question is more limited, as there 
oan be no doubt that Parliament having 
conferred on the Provincial Legislature 
the power to legislate with regard to “trade 
and commerce within tho Province, markets 
^ I^irs* money-lending and money-len- 
ders (Item 27), the legislation in question 
is within the ^mpetence of the Legislature. 
The question is the narrower one, whether 
the provisions of the Act with which we 
are concerned is repugnant to “existing 
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Indian law’' as I have already stated. The 
case depends upon the proper construction 
to be placed uikdq Part 5 of the Govero- 
ment of India Act 1935 and the three lists 
given in Sch. 7 of the Act. More parti- 
cularly are we concerned with Ss. 100 and 
107 and two items in two lists. Sec. 99 of 
Part 5. Government of India Act, distri- 
butes generally legislative powers to the 
Federal Legislature “for the whole or any 
part of British India or for any Federated 
State/' and to the Provincial Legislature 
for the Province. We are not concerned 
with the subject.matler of sub.section 2 of 
S. 99. Sec. 100 deals with the distribution 
of the legislative powers in detail. Sub- 
s. (l) of that Section provides that : 

Notwitbstandiug anytbiog id tbc two last sue- 
coodiog sub’section^ tbo Federal L<^slaturc has. 
and a Proviocial Lcgii>lature b.'is not, power to 
make laws with re^^pcct to auy of tbc m.attcrs 
ODurnorated in List I. 

The next succeeding sub. section confers 
powers on the Federal Legislature and the 
Provincial Legislatures with regard to the 
Concurrent Legislative List, List III, and 
sub.sec. 3 confers power on the Provincial 
Legislature to make laws for the Province, 
excluding the right of the Federal Legisla. 
ture to legislate in respect of the matters 
enumerated in the Provincial Legislative 
List, List II. To be more speci6c, sub.s. 2 
relating to the Concurrent Legislative List 
confers the power referred to “notwith- 
standing anything in the next succeeding 
sub.section” (that is, sub-s. 3 giving the 
Province power with respect to the Provin. 
cial Legislative List) and confers power on 
the Provincial Legislature with respect to 
the same List which power is subject to 
sub.s. 1’’ granting exclusive power in res. 
pect of the Federal Legislative List to the 
Federal Legislature. And again, the power 
conferred u[>od the Provincial Legislature 
in respect of the Provincial Legislative List 
by sub.sec. 3 is subject to the power con. 
ferred in the two preceding sub.sections, 
(Federal and Concurrent Legislative Lists), 

It was contended by Mr. P. R. Das on 
behalf of tbo appellant in his able argu- 
ment, that the Section properly construed 
plainly meant that the legislative powers 
were distributed to the Federal Legislature 
and the Provincial Legislature and those 
powers were mutually exclusive, but whilst 
admitting that the subjects of legislation, as 
contained in tbo Lists could not bo put into 
water-tight compartments, he contended 
that the Provincial Legislature when legis- 


lating on a subject contained in the Pro- 
vincial List or with regard to a subject the 
dominant character of which or the “pith 
and substance” of which [as to the applies. 
tioD of these tests, see (1934) A C 337,* see 
also (1937) A C 863^ at page 870] properly 
brought the legislation in question within 
a subject assigned to the Provincial Legis. 
lature, such legislation could not be con- 
sidered beyond the powers of the Provincial 
Legislature and therefore could not he ques. 
tioned. That may be true, but on a plain 
reading of the Section, it seems to me to be 
abundantly clear that Parliament intended 
in this Section that the Federal Legislature- 
should be paramount with regard to all 
matters enumerated in the three Lists and 
it is that situation with which we have to 
deal. I am of the opinion that the argu- 
ment does not correctly state the nature of 
the problem before us. It appears from this 
Section that tbo Federal Legislature waa 
given exclusive power to legislate with 
regard to those subjects enumerated in 
List I of Schedule 7, and those powers are 
untrammelled by the powers given to the 
Provincial Legislature in respect to the 
subjects enumerated in the Provincial List 
and the Concurrent List. Again, upon the 
Federal Legislature is conferred the i>ower 
to legislate with regard to certain subjects- 
enumerated in the Concurrent List not. 
withstanding any power conferred upon the^ 
Provincial Legislature to legislate with 
regard to that List or with regard to the 
subjects enumerated in List II. But the 
same concurrent power given to the Prq- 
vincial Legislature is cut down by the 
exclusive power granted to the Federal 
Legislature, and finally the exclusive power 
given to the Provincial Legislature to legis- 
late in its own field under List II, is condi- 
tioned by the exclusive power granted to- 
the Federal Legislature with regard to 
List I and the concurrent power under 
List III. In arriving at a conclusion with 
regard to the matter in hand I would bear 
in mind the principle, which has been so 
often reiterat^ by* the Judicial Committee 
of the Privy Council in constitutional cases 
that we are not entitled to stray beyond 
the limits of the matter under discussion; 
nor to lay down any general rules of con-j 
struction of the Act. Expressed in 
language of their Lordships of the Privy* 

1. AttorDey-Gcneral for Ootario v. Reciprocal 
InsuraDce, (1934) A 0 SS7> 

Q. Gallagher v. Lynn, (1937) A C 363 * 
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Coancil in (1683) 9 A C psg® 1-^ • 

In all tbc.-e qaeslions of ultra vi^ it is the 
(wbcst course nofe to widen the discussion be con- 
Uideration not cece^i5acily involved in the decision 
'ol the point in controversy: 

See also (1882) 7 A C 96* afc p. 107 and 
(1902) A C 78^ afc page 77. In this con. 
Ddsion I should like to add that» although 
a large number of fcbeir Lordships decisions 
00 constitutional problems arising under 
the British North America Act of 1867 
have been freely quoted, they offer Utile or 
no assistance to us in the questioo before 
ns and indeed ifc ^vould be dangerous to 
apply those decisions to this case having 
regard to the fact tbufc the Act under coo. 
sideration in this case and the British 
North America Act dififer so materially id 
structure, although the interpretatiOD of 
the two Acts may give rise to similar cod. 
stitutional problems. There have been 
however principles enunciated which may 
be of general application and to the extent 
to which those principles may be described 
as principles or canons of construction may 
be useful in determining the matter before 
us. If the matter under consideration fell 
to be determined under S. 100 and the res. 
pective Legislative Lists only, the problem 
which we have to solve would bear a strik. 
ing resemblance to those arising in many of 
the Canadian cases. But, it will be seen 
that the case depends not only on that Sec. 
tion but upon the proper constmetion to be 
placed upon Seo. 107, Government of India 
Act, Id eoDjonctioQ with the Legislative 
Lists in Scb. 7, a Section the prototype of 
which is not found id the British North 
America Act, unless ifc be the Proviso to 
S. 91 which was dealt with by the Judicial 
Committee iu (1896) A C 348® at p. 359. 
But it will be seen that the scheme of the 
two Acts is different : whereas under the 
Proviso referred to, subjects enumerated id 
8. 91, British North America Act, 1867 

shall not be deemod to come wStbiu the class of 
t^ttere of a local and private oaturo comprised in 
w enameratioD of the classes of subjects bv the 
Act asdgned to the Provincial Legislature, 

under the Section of the Act now onder 


5. Bodge V. Reg. (1883) 9 A 0 117=63 L J P C 
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consideration Federal Legislation shall pre- 
vail in all subjects which the Legislation 
of the Federal Legislature is competent to 
enact. Had we been considering the power 
of the Federal Legislature on the one band 
to legislate with regard to a particular sub- 
ject in the presence of actual legislation by 
the Province od a subject which was alleg- 
ed to be within tbe lower of the Federal 
Legislature, whether as regards a subject 
specifically enumerated in the Federal or 
Concurrent Lists or as incidental thereto, 
questions such as arose 10^(1883} 9 A C 
117^ and (1894) A C 189* would have 
arisen in this case. are not concerned 
with Ss. 101 to 106. Shortly slated, they 
give powers with regard to legislation in 
esceptioDal circumstances, not present in 
this case. We come therefore to S. 107. Ifc 
is unnecessary to consider sub.s. 2 or sub- 
s. 3 of that Section as they relate to matters 
which are clearly not relevant to this case. 
Sub-sectioQ 1 provides : 

If any provision of ^ Provincial law is repag* 
nant to any provision of a Federal Jaw which the 
Federal Legislature Is competent to enact or to 
any provision of an ciistiug IndUn law Nvith res* 
pact to one of tbe matters enumerated in the Con- 
eurrenc Le^slative List, tbeu subject to tbo provi- 
sions of this Section, the Federal law. whether 
pa&scd before or after ebe proviucial law, or as tbe 
case may be, tbe esi sting ludiau law shall prevail 
and the Provincial law, shall to tho extent of tbe 
repugnancy, be void. 

It will be seen that the last part of tbe 
snb.&ectioD makes tbe Federal legislation 
or tbe '^existing Indian law" paramount, 
but tbe words * subject to the provisioos of 
this Section" occur. These last words gave 
rise to some difficulty in tbe argument. 
But it seems to be quite clear that the 
expression necessarily refers to those pro- 
visions in sub.8. (2) under which on certain 
conditions a provincial law, although re. 
pugoant to an "existing Indian law" may 
yet have effect in the Province in which it 
was enacted, but the words can have no 
reference to the validity or otherwise of 
the Federal or Provincial legislation, as 
apart from references to that question, 
which are nob relevant to the point before 
us; ID tbe first part of the sub.section and 
the last sub-sectioD, no mention is made in 
the Section to that matter. Broadly stated 
ifc would appear that, whilst S. 100 dislri. 
bates legislative powers to the respective 
Legislatures, sub.s. (l) ofS. 107 provides a 

7, Att.-Gen. Ontario v. AU-Gco. for tho DomU 
nion of Canada, (1894) A 0 189=:68 L J P O 
69, 
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test with respect to the validity of legisla. 
tion when conflict between the Federal and 


the Provincial Legislation arises — a possibi* 
lity which is contemplated and is not 
unlikely having regard to the fact that con- 
current legislative i^owers are conferred on 
the two Legislatures. It is said in this case 
that there is this conflict as the Provincial 
Legislature, in enacting S. Il Bihar Money 
Lenders Act (although that legislation is 
intra vires coming as it does expressly 
under head 27 Money-lending and Money, 
lenders), has trenched upon the Concurrent 
List, in that Sec. 11, prohibiting a money, 
lender from recovering more than a certain 
amount of interest and in that sense having 
made a contract for the parties, has legis. 
lated in respect of a subject enumerated in 
the Concurrent Legislative List, Item 10, 
und therefore has brought itself within the 
mischief of sub-s. (1) of Sec. 107 Govern, 
ment of India Act. The appellant has sought 
to avoid this position by relying upon a 
number of Canadian decisions for the appli. 
cation of the maxim gefteralia specialibus 
7ion derogafU : see the cose in (1920) A C 
1029,^ contending that the general term in 
the Concurrent List ‘‘Contract'" is to be 
cut down by the specific words in the Pro. 
vincial List “Money-lending and Money- 
lenders", or, as expressed by their Lordships 
of the Judicial Committee in the case refer- 
red to, 

that the generality of the wording of . . • • has to 
be interprcUd as restricted by the specific language 
of .... in accordance with tbe wel1*establisb^ 
principle that subjects in one aspect may come 
under one list and lo another aspect, that is made 
dominant, be brought under tbe other : 

See also (1912) A C 880.® The argument 
amounts to this also that, when consider- 
ing the validity of the legislation under 
consideration, in its relation to “existing 
Indian law" with regard to a subject enu- 
merated in the Concurrent List, it must 
be held that the general subject “contract" 
having been cut down by the special sub. 
ject “Money-lending", the “existing Indian 
law" although dealing with interest does 
not deal with a subject in the Concurrent 
Legislative List. But, this principle cannot 
be held to apply, and it seems to me for 
several reasons, the main one of which is 
stated in the earlier part of my observa- 

8. P.iquet V. Corporation of Pilots of Quebec, 
(1920) 7 A I R P C 204 =(1920) A C 1029=89 
L J P C 241. 

0. In rc Marriage Legislation io Canada. (1912) 
A0 880 = eiLlPC 237=107 L T 380=28 
T L R 660. 
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tions. Had we been considering on the one 
hand tbe power of the Federal Legislature 
eo nomine to legislate in the absence of 
actual legislation by that Legislature, and 
on the other hand legislation by the Pro- 
vincial Legislature on a subject specifically 
enumerated in the Provincial List and in 
another aspect coming within a subject 
enumerated in the Federal List ortheCi)n- 
current List of which the subject-matter of 
the Provincial Legislature was said to be a 
branch or part, then it might have been 
held that the power conferred on the Pro. 
vincial Legislature to legislate with regard 
to money-lending and money-lenders was 
an exception to the power of tbe Federal 
Legislature to legislate under the Concur- 
rent Legislative List with regard to tbe 
wider and more general subject “Contract", 
Undoubtedly money-lending, as I have said, 
is a branch of “ Contract" ; the subject 
money-lending and money-lenders may be 
considered the species and contract the 
genus. The principle relied upon by the 
appellant is a principle of construction ; it 
cannot affect matters of definition. It will 
be noticed that the first part of sub.s. (l), 
S. 107, refers to two different cases: first, 
ifauy provisioD of a Proviocial law h repusaant 
to any provUion of a Federal law which the Fede- 
ral Legislature is eompeteot to enact, 

secondly, 

or to any provision of an existing Indian law with 
respect to one of matters enumerated in the Con- 
current Lx^slative List. 

The principle generalia specialibus non 
derogant may be applied in testing the 
question under the first part whether the 
Federal Legislature is competent to enact 
legislation with regard to a subject e, g. the 
power to legislate in tbe field of contract, 
may be limited by tbe application of the 
principle by excluding from that subject 
the special subject moncy-leuding. But, it 
cannot be applied for the purpose of decid- 
ing whether the “existing Indian law'* 
relates to a subject in the Concurrent List. 
Either the subject-matter of the “existing 
Indian law" comes within a subject enume- 
rated in the Concurrent Legislative List or it 
does not, e. g. mODey-IendiDg or interest 
recoverable in a mooey.looding contract 
is a part of tbe subject ‘contract'. At this 
stage we were invited to consider a detailed 
comparison of the various subjects of legis- 
lation enumerated in the Lists with a 
view to support and to test the arguments 
advanced. As an instance. Item No. 28, 
List I, was compared with one of the Items 
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Qoder consideration in this case, Contract : 
No. 10, List 3, The comparison was also 
used by Mr. Jha (or contending that where 
Parliament intended a limit to be placed 
upon the Legislature as regards any parti, 
cular subject it is so provided, for instance, 
Item No. 45, List 1: No. 7, List 3. Tbs 
does not altogether support Mr. Jha s case 
but I purposely refrain from any discussion 
of this argument as it clearly tends to widen 
the matter under discussion — a course 
condemned by the Judicial Committee of 
the Privy Council, and not being the point 
to be determined in this case, must neces. 
sarily be barren of results. If and when the 
many problems suggested by these com- 
parisons arise. I have no doubt they will 
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anv Legislature, authority or person in any tern, 
tofies lor the time being comprised m iiriUsb 
India, being a Legislature, authority or person 
haviog power to make such a law, ordiujiuce, 
order, bye.law, rule or regulation. 

So we are met with this position that 
the laws (in this particular case, it is 
argued, provisions of the Civil Procedure 
Code. Contract Act, Usury Laws Eepeal 
Act, 1855 and Usurious Loans Act, 1918) 
to which S. 11 is alleged to be repugnant 
have the same status as a law passed by 
the Federal Legislature under S. 11, List 3 
of S. 100 and List 3 of the Concurrent 
Legislative List of Sch. 7. The validity of 
the "existing Indian law” cannot be called 
in question, and the problem therefore with 
which we are met is to consider whether 


be solved by the competent authority. But 
here the position is clear. We are consider, 
tog, it is argued. Provincial legislation in 
its relation to an ^'occupied field”, occupied 
by the ''existing Indian law” in respect to 
^contract' in its wider and general aspects, 
it might be said that the Provincial legis. 
lation in respect to ‘contract' in the parti, 
cular aspect 'money-lending* was valid, as 
the power to legislate with regard to that 
particular matter had been specifically con. 
ferred upon that Legislature. What has 
been described as the ‘'doctrine of the occu- 
pied field” has been expressed by Lord 
Tomlin in (1930) A C 111*® m the fourth 
rule there laid down and may be applied to 
the case before us mulatis mutandis : 


Therd can be a dozziain in which Provincial and 
Dominion Lcgjfilationa mar overlap, in which case 
neither legislation will be ultra vires if the field ie 
clear; but, if the field Is not clear and the two 
legislations meet, the DomioioD Xiegislation must 
prevail : 

See (1907) AC 65 “ also (1894) A C 189^ 
at p. 200. This doctrine may be applied 
to the case before us as I have stat^, as 
the dominant power of the Central Legis- 
Uture is a feature common to the Canadian 
and Indian constitutions, expressly so in 
the case of the Indian, by S. 107, Govern- 
ment of India Act. Here it is necessary to 
pause to examine what is meant by “exist, 
log Indian law” nnder the Government of 
India Act. Under S. 311 (2) 

©xistiDg Indian law” means any law, ordioancs, 
wder, byelaw, rulo or regulation passed or made 
before tbo conupepoement of P art S of this Act by 

10. Att.*Qon. for Canada v. Att.*Gen. for British 
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the Provincial Legislature had power to 
legislate with regard to this particular 
matter (that is admitted) and whether the 
“existing Indian law" properly defined 
comes within the subject contract’ in the 
Concurrent Legislative List; in other words, 
whether this particular field of legislation 
is already occupied : and, if that is answered 
ID the aHirmative, whether S. II, Bihar 
Money Lenders Act, is repugnant thereto. 
It will be seen that the field of investiga. 
tion is narrowed. We are therefore not 
met with the problems which existed in so 
many of the eases before the Privy Council 
under the British North America Act : the 
question does not arise whether for instance 
legislation of the Provincial Legislature 
was on a subject incidental to or ancillary 
to a specific subject with regard to which 
powers have been conferred, nor does the 
question strictly arise whether the l^lsla- 
tion complained of comes within the powers 
of the Provincial Legislature. 

Section 11, Bihar Money Lenders Act, 
prohibits the making a decree for interest, 
whatever the contract between the parties 
may be, for a sum beyond a certain amount. 
The Court complying with the provision of 
this Section therefore would impose upon 
the parties a new contract and I do not 
think there can be any doubt therefore 
that the Provincial Legislature in passing 
this legislation is dealing with the subject 
contract under the special head money, 
lending and money-lenders;” that is notdis. 
puted. It is argued that the Legislature by 
a law pas^ by an authority indicated in 
the definition to which reference has been 
made, has ^ legislated with regard to 
the subject contract” coming within the 
Concurrent Legislative List. In the first 
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place it is said that the Legislature has 
legislated under O. 34, Rr 2 and 11, Civil 
Procedure Code. E. 2 provides : 

lu a Miic for foreclo>uro if tbe plaintiff succeeds 
tbe Court shall p.iss a preliminary decree ordering 
that an account be taken of what was duo to the 
plaintiff at the date of such a decree. 

Rule 11 provides : 

In any decree passed in a suit for foreclosure, 
sale or redemption where interest is legally re. 
covcrablc the Court may order payment of interest 
to tbe mortgagee. 

Sub-claus© (a) (iii) of that Rule provides : 

On the amount adjudged duo to tbe mortgagee 
for costs, charges and ex ileuses pro|>erly incurred 
by the mortgagee .... at tbe rate agreed between 
tbe parties or, failing such rate, at tbe same rate 
as is payable on tho principal 

It is contended here that tbe Legislature 
provides that the Court is bound to make a 
decree at tho contract rate. Sec. 37, Con- 
tract .\ct, is also relied upon. That Section 
provides : 

Tho parties to a contract must cither perform, 
or offer to |»crform their respective promises, unless 
such j)erformancc is dis[>eDbed with or excused 
under the provisions of this Act or of any other 
law. 

Dealing first with Sec. 37, Contract Act, 
I am clearly of tho opinion that there is no 
obligation laid down by tho Legislature in 
that Section to make a decree according to 
the terms of the contract and on no other 
terms. Sec. 37 itself provides for a possible 
dispensation to tho parties to tbe contract : 

Unless such performance is dispensed with or 
excu>Ted under the provisions of this Act or of any 
other law. 

In those cases in which the facts come 
within tho provisions of the Usurious 
Loans Act, 1918, tbe strict performance is 
excused. As regards 0. 34 tbe respondents, 
also rely upon tbe case in 54 Cal 161'^ in 
which Lord Fbillimore in delivering the 
judgment of tbe Privy Council said : 

lill tho period of redemption has expired, tho 
matter remaine in contract and interest has to bo 
paid at the rate and w*itb the rests spcciffed in tho 
contract of mortgage. 

Reliance was also placed upon the case 
in 63 I A 114^^ (or the contention that as 
the law stood before the passing of Sec. 11, 
Bihar Money-Lenders Act, the contract 
made by the parties bound them as pro- 
vided by 0. 34. Tbe short answer to that 
argument is that in tho cases quoted one 
Question alone which was being considered 

12. Jagannatb Prosad ▼. Surajuial Jahvl. (1927) 14 
A I a P C 1=99 I 0 Cb6=64 Cal 161=54 I A 
1 (PC). 

18. Kusum Kumari v. Dob) Prosad, (1936) 93 
A 1 R P C 68=160 1 C 285=15 Pat 210 = 63 
I A 114 (P 0). 


was interest recoverable for the period 
before and after the decree and again from 
an examination of the latter case it will be 
seen to be an authority directly opposed to 
the argument advanced. It is contended by 
Mr. P. R. Das that this order creates no 
rights, lays down no principle of substan. 
tive law but is merely a branch of the adjec- 
tive law, and for that reason no assistance 
can be gained from it by the respondent. 
Again it may be remembered that 0. 34 
found place at one time in the Transfer of 
Property Act — an additional reason for the 
correctness of the view advanced by tbe 
appellant: In other words, it was trans- 
ferred from an Act dealing with substantive 
law and made a rule under an Act dealing 
with adjective law or law of procedure. 
But a much more serious question arises 
with regard to the other Act mentioned : 
tho Usurious Loans Act, 1918. In this con- 
nexion it was first argued that the Section 
under consideration was repugnant to the 
Usury Laws Repeal Act, 1855, repealed the 
Usury laws then in existence and provided 
that : 

In any suit in which interest is recoverable tbe 
amount shall be adjudged or dccroed by tho Court 
at the rate (if any) agreed upou by tbe parties, and 
if DO rate it agreed upon, at such a rate us the 
Court shall deem reasonable. . 

There are other provisions with which 
we have in this case no concern. Then came 
tbe Usurious Loans Act of 1918 by which 
to some extent the Usury laws existing 
before the passing of tho Act of 1655 were 
reinstated. The Usurious Loans Act 1918 
provides that in circumstances mentioned 
in S. 3 the Court has a discretion to make 
a decree other than at the rate of interest 
agreed ui>od between the parties : in other 
words, to reopen the transaction, the sub- 
jects of the litigation, and to that extent to 
make a new contract between the parties. 
The position is this, therefore, in a casein 
which the conditions mentioned in Sec. 3, 
Usurious Loans Act, 1918, do not exist, the 
Court is bound to make a decree at the 
rate “agreed upon between the parties” 
(Act 28 of 1855). If the case before us had 
been limited to a consideration of the 
repugnancy of S. 11, Bihar Money Lenders 
Act, to the Act of 1855, much could have 
been said for the appellant's argument that 
Parliament could not have intended that a 
conflict should exist, that it could not be 
assumed on any construction of the relevant 
provisions that what Parliament gave a 
Provincial Legislature by conferring powers* 
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to legislate in respect to money lending 
was expressly taken away by conferring 
power on the Pederal Legislature to legis- 
late as to contract, or by inference made 
invalid by placing a general subject con. 
tract in the Concurrent List. But the 
** existing Indian law'' does include legis- 
lation on this specific subject in the sense 
that a law exists with regard to the re- 
covery of interest in the Usurious Loans 
Act, 1918. 

Now, by See. 11, Bihar Money Lenders 
Act, the Court is deprived of the discretion 
placed in its hands by the Usurious Loans 
Act, 1918, and at the same time, as regards 
those cases to which by their circumstances 
the Act of 1918 does not apply in terms, 
the Court is prohibited from obeying the 
mandatory provisions of the Act of 1855— 
adjudge or decree an amount of interest 
according to that agreed upon by the 
parties." The answer to that put forward 
in the argument of Mr. P. B. Das is a 
principle laid down by a number of Indian 
authorities to which I shall now refer. It 
iscontended on the analogy of these autbo- 
rities that S. 11 of the Act, under consider, 
atioo amounts to nothing more than a rule 
of limitation of suits and is therefore in 
conflict neither with the Usury Laws 
Hepeal Act of 1855 nor with the Usurious 
Loans Act of 1918. It will be observed that 
if this argument is to be accepted it must 
bo held that the two Acts referred to— the 
Acts of 1655 and 1918 — are Acts giving 
substantive rights. The first case relied on 
is 1 Cal 92^* deciding that the Datndupat 
rule was not applicable to the mufussal 
and the Judges deciding that case said due. 
ing the coarse of the judgment that : 

In the Presidency U)wn here no doubt it has 
been held that the rule of Hindu law in question 
has not been abrogated by Act 28 of 2865, 

In 6 Cal 867** Wilson J., sitting alone, 
observed on the authority of certain Bom. 
bay decisions, but without considering the 
authorities in detail, that be doubted whe. 
wr the rule of Hindu law in question (i. e. 
iJamdupat rule) has properly anything to 
do with the legality or illegality of any 
<^ntriwfc, I think it is rather a rule of 
limitation. Chaudburi J. Bitting on the 
Original Si de of the Coart in 42 Cal 826“ 

^24 W Chnndet. (1876)T^rM 
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held (referring however to a Madras deci. 
sion to which detailed reference will be 
made later) that the Damdupat rule applied 
in cases of mortgage, observing that the 
Madras Court had overlooked Sec. 4, T. P. 
Act. On the other hand, in 5 Beng L R 500*^ 
the Court held that Act 28 of 1855 repeal, 
ed the Mabomedan laws against interest as 
between co.religionists but remarking that 
so far as Courts of justice were concerned 
the rule bad been treated as obsolete. In 
Madras in 26 Mad 662^^ it was bold that 
under Ss. 86 and 88, T. P. Act, the mort- 
gagee was entitled to interest at the con- 
tract rate, and whetbertheruleof Damdupat 
be treated as a special rule (being applicable 
to Hindus only) and the Transfer of Property 
Act as a general statutory provision or vice 
versa — the rule of Damdupat general, and 
&9. 86 and 88, T. P. Act, as special — the 
same result obtained viz. the latter was to 
betaken as having abrogated the former. 
This latter case is against Mr. Does con- 
tention. However he relies upon tbe earlier 
quoted cases by way of analogy. He con- 
tends that S. 11, Bibar Money-Lenders Act, 
lays down nothing more than a rule of limi- 
tation and in no way affects or is repugnant 
to tbe statutory provisions to which refer- 
ence has been made. However, whatever 
S. 11, Bihar Money-Lenders Act, may be 
described as, whether as a mere rule of 
limitation, or as a provision of substantive 
law, it most certainly deprives the Court, 
as I have already stated, of the discretion 
given to the Court under Sec. 3, Usurious 
Loans Act of 1918 in cases in which the 
circumstanws proved allow of the exorcise 
of a discretion, and is most certainly oppos- 
ed to the express provision of tbe law laid 
down in the Usury Loans Repeal Act in 
those cases to which Usnrious Loans Act 
does not apply. 

Nor can the validity of the Section be 
upheld because in the particular circum- 
stances of some cases the discretion given 
to tbe Courts by the Usurious Loans Act 
may be exercised and yet the Court obey 
the express provisions of Sec. 11, i. e. in 
those cases in which the amonnt of the 
interest awarded does not exceed the limits 
provid^ by that Section. Those cases 
would be rare, as it is notorious especially 
in cases of the kind with which we a rl 

18. Madhwa Sid^nata Ooahini Nidhi v. Von. 

Wataromanjulu Naidu, (1803) 26 Mad 662. 
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dealing, that owing to the fact that no in- 
terest is paid to the creditor for the whole 
or part of the period of limitation the 
amount of interest far exceeds the princi- 
pal, even in those cases in which the Court 
exercises its discretion under the Usurious 
Loans Act. An Act cannot at the same time 
be valid and invalid, valid in those cases in 
which by the circumstances of the case, and 
not, by reason of the provisions of the Act 
itsslf, the Court keeps within the conSnes 
laid down, invalid in those cases, even 
allowing for the Court s discretionary 
powers, in which the limitations of S. 11, 
are exceeded. In my judgment the Section 
under consideration is repugnant to the 
earlier existing Indian law and, to the ex- 
tent of the repugnancy, which is indicated 
above, is void. The result then is that the 
appeal fails and must be dismissed with 
Icosts. A certihcate is granted under S. 205, 
Government of India Act, 

Dhavle J. — This is an appeal by defen- 
dant 3 in a suit brought to enforce a mort- 
gage bond executed years ago by his father 
and elder brother, defendants 1 and 2. The 
rate of interest provided in the bond was 
Ee. 1-4-0 percent, per mensem with yearly 
rests. The trial Court held that the rate 
was excessive and decreed the claim with 
only simple interest at Ee. 1-4-0 per cent, 
per mensem. On an appeal by the plaintiff 
the District Judge held that the compound 
interest stipulated in the bond was not 
excessive, and therefore decreed the suit 
in full. Defendant 3 61ed the second appeal 
to this Court in October 1936. In July 
1938, the Bihar Money-Lenders Act, 3 of 
1938, became law. S. 11 of this Act pro- 

^ Notwithstanding anything to the contrary con- 
tained in any other law or in anything having the 
force of law or in any contract, no Court shall, in 
any suit brought by a money-lender in respect of a 
loan advanced before or after the commencement 
of this Act pass a decree for an amount of interost 
for tho period preceding the institution of the aoit 
which together with any amount already realised 
as interest through Court or otherwise, is grea^r 
than tho amount of the loan advanced, or if the 
loan is based on a document, the amount of loan 
mentioned in tho document on which tho suit is 
based. 

Bihar -Act 5 of 1938 which became law 
in September 1938, provided inter alia 
that S. 11 of Act 3 

shall apply, and shall be deemed always to have 
applied, to suits brought by money-lenders in 
respect of loans advanced before the commence- 
ment of tho said Act (Act 3 of 1938) and to appeals 
arising out of snch suits, whether such suits or 
appeals were instituted before or after 
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Section 11 came into force. The Division 
Bench before which this appeal came in 
the first instance, has referred to a FoU 
Bench the question whether S. 11, Bihar 
Act 3 of 1938, is ultra vires of the Provin- 
cial Legislature. It was the appellanb that 
sought to take advantage of what may be 
called the rule of Damdupat embodied in 
S. 11 and the respondent that sought to 
meet this by urging that the Section was 
ultra vires. This conteotion is based on 
S. 107 (l), Government of India Act 1935, 
read with Item 10 **contract9,'' in List 3, 
the Concurrent Legislative List in Sch. 7 of 
the Act, and S. 2, Usury Laws Eepeal Act 
1855, which provides that 

in any suit in which interest is recoverable, the 
amount shall be adjudged or decreed by the (^urt 
at the rate (if any) agreed upon by tbo parties. 

This last is part of the ^^existing Indian 
law" as defined in Sec. 311, sub-sec. (2), 
Government of India Act, and relates to 
the law of contracts. 16 is urged for the 
respondent that S. 11, Bihar Act 3 of 1938, 
is repugnant to it, and that therefore under 
S. 107, sub-8, (l), Government of India 
Act, S. 2, Usury Laws Repeal Act ought to 
prevail over S. 11, Bihar Money-Lenders 
Act which must to the extent of the repug- 
nancy be treated as void. On the other 
band, it has been urged for the appellant 
that as the Bibar Act relates to “money- 
lending and money-lenders," a matter 
speciBcally included in Item 27 of the Pro- 
vincial Legislative List, List 2 in Sch. 7, 
Government of India Act, the Provincial 
Legislature has, under sub-s. 3 of S. 100 of 
the latter Act, exclusive power to legis- 
late with respect to tho matter, and that 
these powers of legislation are plenary, 
“as large and of the same nature, as those 
of Parliament itself" : 6 I A 178.'® The 
relief of the debtor is not, it is pointed out, 
an unusual feature of Money-Lenders Acts, 
and it is contended that as the Bihar 
Legislature is empowered to legislate with 
respect to“ this matter, the Act is not 
invalidated if incidentally it affects matters 
which are outside the authorised field" : 
(1937) A C 863.* S. 107 (l) places existing 
Indian law with respect to the matters 
enumerated in tho Concurrent Legislative 
List on the same footing as Federal law in 
respect of repugnancies with Provincial 
Legislation, but it is contended that the 
Section is confined to repugnancies with tM 
former occurri ng in Provincial laws enacted 

19. Tho Empress v. Burab, (1879) 4 Cal 173 — 8 
I A 178=3 0 L R 197=3 Sat 834 (P )- 
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yrith respect only to the matters eoumerated 
in the Concurrent Legislative List. The 
Bihar Money-Lenders Act comes under the 
Provincial Legislative List, and it is there^ 
fore urged that S. 107 (l) has no applica- 
tion, and further that there is in fact no 
repugnancy between S. IX, Money-Lenders 
Act and S. 2, Usury Laws Repeal Act 1856, 
**wbich deals exclusively with the rate of 
interest which may be allowed'* : 14 Cal 
781 .^® 

I have already quoted the terms of the 
two Sections. In so far as S. 11, Bihar Act, 
forbids the passing of a decree for **ao 
amount of interest" in excess of the amount 
of the loan advanced, there is plainly an 
apparent conflict with the requirement of 
8. 2 of the Act of 1655 that the amount 
(of interest) shall be decreed by the Court 
at the rate agreed upon by the parties." 
In legislating on the subject of money 
lending and money lenders the Bihar Legist 
lature is no doubt dealing with a matter 
within the competence of the Provincial 
Legislature, and of the Provincial Legis. 
lature alone. Indeed, sub.s. (3) of 8. 100, 
Government of India Act, provides not only 
that the Provincial Legislature has power 
to make laws for a Province with respect 
to any of the matters enumerated in the 
Provincial Legislative List, but also that 
the Federal Legislature has no power to do 
so— an express exclusion of the latter on 
which much stress has been laid by the 
appellant. But there is a distinction be- 
tween exclusive powers and unrestricted 
powers; and the power conferred upon the 
Provincial Legislature with respect to List 
II 18 by the very terms of the sub-section 
subject to the two preceding sub-sectioos ** 
Now 8ub.a. 1 of S. 100 gives the Federal 
i-egislature exclusive power to make laws 
with respect to any of the matters enu- 
merated in List I, the Federal Legislative 
List, and this power is expressed to be 
notwithstanding anything in the two next 
succeeding sub-sections." Sub-s. 2 gives 

Legislature, again 
notmthstandiog anything in the next 
succeeding sub-eection," to make laws with 

matters enumerated 

List^ Th?f’ ^“current Legislative 
List The same sub.seotion also provides 

i^® preceding sub-seetion” 

power to 

make laws with l eapeob to the same 


matters. The distribution of legislative 
powers with re3i>ect to the three Lists 
between the two kinds of Legislature, the 
'Federal Legislature and the Provincial 
Legislatures, thus proceeds on lines not to 
be found in the North British America Act, 
1867, on which a number of decisions 
ranging from (1882) 7 A C 96* to 1937 
A C 260,"^ havo been cited before us. The 
powers conferred on the Federal and the 
Provincial Legislatures can up to a certain 
point be expressed in the same terms ' con- 
current" as regards List III, and ''exclu- 
sive" as regards Lists I and II respectively; 
and yet there is a vital difference between* 
them, for the Federal Legislature is given 
exclusive and concurrent powers over Lists 
I and III respectively "notwithstanding" 
the powers of the Provincial Legislatures 
over Lists III and II, while these latter 
powers are "subject to" the former. The 
distinction may perhaps be more clearly 
brought out in another way as follows: the 
Federal Legislature has (1) exclusive power 
over List I, notwithstanding the concurrent 
power of Provincial Legislatures over List 
III and their exclusive power over List II;. 
(2) concurrent power over List III, not. 
withstanding the esclusive power of Pro- 
vincial Legislatures over List II; and (3) no 
power over List II which is confided to 
Provincial Legislatures, subject, however to 
the powers of the Federal Legislatures over 
Lists I and III; while the Provincial Legis. 
Ubures have (1) no power at all over List I; 
(2J concurrent power over List III, subjeob 
however to the exclusive power of the 
Frferal Legislature over List I; and 
fSJ exclusive power over List II, subjeob 
to the powers of the Federal Legislature 
over Lists I and III. 


we curu to the items included in these 
three Lists, it becomes plain that Parlia. 
ment intended to make an exhaustive enu. 
merattOQ of the powers confided to the twa 
kinds of Legislature. This appears even 
more clearly from S. 104 which deals with 
residual ^wers of legislation” and enacts 
that the Governor-General, acting in his, 
uisoretJon, may empower either the Federal 
Legislature or Provincial Legislature to 
enact a law with respect to any matter nob 
enumerated in anv of the three Lists. 
Apart from this (and from such special 
provisions as we find, for instance, in S. 102 
which wiU be referred to later) either 

ManitoK 
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Legislature has power to legislate with 
respect to the Concurrent Legislative List 
with its items, including (be it noted) 
such general subjects as (1) Criminal law, 
(2) Criminal Procedure, (4) Civil Procedure 
including the law of limitation (5) Evi- 
dence, (8) Transfer of Property other than 
agricultural land, (10) Contracts, including 
special forms of Contracts but not includ- 
ing Contracts relating to agricultural land, 
and (14) Actionable wrongs (save in so far as 
included in List I or List II), while the 
Federal Legislature has (or its own exclu- 
sive field List I with its 59 items of all- 
India or Federal concern, and the Provincial 
Legislatures their List II with its 54 items. 
Id a very detailed scheme of this kind it 
was only to be expected that an absolutely 
sharp and definite distinction could not be 
attained and that some o( the subjects 
assigned , say, to the Federal Legislature may 
unavoidably run into the Concurrent Legis- 
lative List (with its very general subjects) 
or the Provincial Legislative List. It could 
not have been the intention that conflicts 
should exist; and it seems therefore to 
have been provided on one band that the 
Federal Legislature is to exercise its powers 
over List 1, notwitbstanding the concur- 
rent powers given to the Provincial Legis- 
latures over List 3 and the exclusive 
powers given to them over List 2, and on 
the other, that these concurrent powers of 
the Provincial Legislatures over List 3 and 
their exclusive powers over List 2 are to 
be subject to the powers of the Federal 
Legislature over Lists 1 and 3. 

The usual practice of the Courts in 
constitutional matters is to refrain from 
•expressing an opinion on points which do 
not arise: sre (1937) A C 326.^^ But it is 
desirable, as in Parsons case* (already 
referred to), to take one or two illustrations 
in order to understand the inter-relations 
of the Federal and the Provincial Legis- 
latures with reference to the three Lists 
and apply them to the particular ques- 
tion before us, namely, whether Sec. 107 
(1) renders S. 11, Bihar Money-Lenders 
Act. void on the ground of its repugnancy 
to Section 2, Usury Laws Repeal Act. Thus, 
Item 54 in List 1, ‘‘Taxes on income other 
than agricultural income", might on the 
face of it easily run into or clash in part 
with Item 16 in List 3, “legal, medical and 
other professions" and Item 46 in List 2, 

22. Attorney. General for Canada v. Attorney- 
General for Ontario, (1937) A C S2G. 
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“Taxes on professions, trades, callings, and 
employments and vice versa. There are 
also Items 26 (carriage of passengers and 
goods by sea or by air) and 28 (Cheques, 
bills of exchange, promissory notes, and 
other like instruments) in List 1 which 
might easily run into Item 10 (Contracts) 
or 31 (Electricity) in List 3 and Items 27 
(Trade and commerce within the Province) 
and 29 (. . . . distribution of goods) in List 
2. Conflicts might thus arise not only 
when the two kinds of Legislature operate 
in the concurrent field, but also when one 
Legislature operates in its exclusive field 
and another in its exclusive or in the con- 
current field ; and these would all seem to 
have been provided against by the double 
method of imposing a limitation on the 
powers of Provincial Legislatures by 
making them “subject to“ the powers of 
the Federal Legislature, while conferring 
powers on the latter “aotwithstanding'' the 
powers of the former in the Provincial no 
less than in the concurrent field. Which 
legislation is to prevail iu case of actual 
conflict in any fields seems to be laid down 
in sub-9, (l) of Sec. 107 of the Act, while 
sub.s. (2) of this Section provides a special 
method by which a Provincial Legislature 
may efieotively legislate on a matter in the 
concurrent field notwithstanding provisions 
to the contrary in a Federal or the existing 
Indian law in that field. If this be the 
right view, it would follow that so far as 
S. 11, Money-Lenders Act, is really repug- 
nant to S. 2, Usury Laws Repeal Act, the 
latter must prevail. 

Against this view Mr. P. R. Das has 
argued that the Government of India Act 
does not contemplate any conflict between 
Federal and Provincial legislation except in 
the concurrent field, for which alone (he 
has argued) specific provision is made in 
Sec. 107. In this connexion learned counsel 
has in the first place referred to S. 102 of 
the Act, which in sub.s. (1) empowers the 
Federal Legislature, on a “Proclamation of 
Emergency," to make laws for a Province 
with respect to any of the matters enume- 
rated in the Provincial Legislative List, 
and in sub-s. (2) provides that such Federal 
laws (which by the succeeding sub-sections 
are to have effect for a limited time) sball 
prevail over any provisions of the Provin- 
cial laws that may be repugnant to it. The 
conflict dealt with in this Section is how- 
ever aconfiict arising only when two Legis* 
latures — the Federal and the Provincial 
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operate io ona and the sama, viz. the 
Provincial field, the former being empower- 
•od to do 80 in times of grave emergency. 
This does not, in cny opinion, furnish any 
indication that Parliament did not think of, 
dod therefore made no provision regarding 
conflicts that may arise in ordinary tiroes 
when the Federal and the Provincial Legis- 
latures exercise exclusive powers over Lists 
1 and 2, respectively, and also exercise 
concurrent powers over List 3. All such 
conflicts prima facie come within 8ub-S. (l) 
•of S. 107 which runs : 

107 (1). If any provision of a ProTlncial law is 
repngoant to aoy provision of a Federal law 
which the Federal E^egislature is competent to 
onact or to any provision of an existing Indian 
law with respect to one of the matters enumerated 
in the concurrent legislative list, then subject to 
the provisions of this Section, the Federal law 
whether passed before or after the Provincial law 
or as the case may be the existing Indian law 
ehall prevail and the Provincial law shall to the 
extent of the repugnancy be void. 

The exprassioQ ''subject to the provisions 
of this Section'' takes us to the next sub- 
jection which is as follows : 

107 (2). Where a Provincial law with respect to 
one of the matters enumerated in the concurrent 
legislative list contains any provision repugnant 
•to the provisions of an earlier Federal law or an 
existing Indian law with respect to that matter 
then if the Provincial law, having been reserved 
for the consideration of the Governor-General or 
for the signification of His Majesty's pleasure, has 
received thea&sentof tbeGovecnot-Generalcr of His 
Majesty, the Provincial law shall In that Province 
P^svail, but nevertheless the Federal legislature 
may at any time enact further legislation with 
respect to the same matter : 


Provided that no bill or amendment for 
Auy provision repugnant to any Pcovinoial law 
which having been bo reserved, has reemved the 
of the Governor-General or of His Majesty 
e^lJ be introduced or moved in either chamber of 
the Federal Legislature without the previous sane* 
iioB of the Governor-General in his discretion. 


It has been urged for the appellant that 
iihe words following “an existing Indian 
law' in sab-s. (1), namely "with respect to 
•one of the matters enumerated in the Con. 
current Legislative List” shonld also be read 
with the expressions any provision of a 
Provincial Uw” and “any provision of a 
Federal law occurring earlier in this sub. 
section; and the reason given is that the 
«xpTe^3sion snbjeet to the provisions ol 
this Section in the same anb-section, has, 
80 It 18 argued, the effect of making th 
repugnanoiM dealt with in sub.s. (1) iden. 
J»1 with those dealt with ia sub-seo, (3) 

1M9 °0° 


to th© pluiu grammar of th© sub-section, 
aod there is nothiagio the scheme of legis- 
lation laid down in th© Act to indicate that 
Parliament intended it. As w© have already 
seen, the enumeration of items in th© three 
lists itself makes it far from improbable 
that conflicta of legislative provisions would 
arise ID other fields no less than in the 
concurrent field; and there is no reason to 
suppose that Parliament intended to leave 
th© former to the operation of S. 100 alone 
with its qualifications of "notwitbstandiDg*' 
and "subject to". Further, if Parliament 
bad intended to provide in sub.sec. (1) of 
8. 107 for conflicts in the concurrent field 
alone, it could easily have done so by 
adopting the language of sub-e. (2) which 
is unmistakably confined to action in the 
concurrent field. Nor can I agree that the 
expression "subject to the provisions of 
this Section" in sub-s. (1) has the effect of 
confining the conflicts dealt with in this 
sub-section to conflicts in the concurrent 
field. That expression no doubt refers to 
snb-s. (2) which is confined to legislation 
in the concurrent field. But is the provi- 
sion of this exceptional procedure for the 
concorrent field any reason for supposing 
that Parliament either was not aware of 
or decided to ignore possible conflicts be- 
tween Provincial legislation in the exclo- 
sive field and Federal or the existing Indian 
law in the concurrent field ? As we have 
seen already from Sec. 100, the powers of 
the Provincial Legislatures are subject to 
the powers of the Federal Legislature* 
S. 107 may be regarded as a supplement to 
that provision. Id sub-sec. (1) it deals with 
the effect of repugnancies l^tween Provin- 
cial and Federal legislation (whenever pas- 
sed) witboot any reference to the fields to 
which the conflicting enactments may 
relate; and it also deals with repugnancies 
betw^n Provincial legislation and the 
existing Indian law which has not been 
referred to in S. 100 and is here in the oon- 
ourrenfc field only put on the same footing 
as Federal law irrespective of whether this 
relates to its exclusive or the concurrent 
field- 

Th© sub-seetioD provides in effect that 
in either case the Provincial law shall, 
to the extent of the repugnancy (and no 
more), be void. To this general rule the 
s^nd snb-seotion provides an exception 
limited to Provincial, Federal, and existing 

a concurrent 

neid. That the exception is limited, in my 
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opinion, affords no reason for restricting 
the scope ol the general rule. 

We have in the present case to consider 
a conflict of a provision in a Provincial law 
on a matter enun^erated in the Provincial 
Legislative List with a provision of the 
existing Indian law with respect to a matter 
enumerated in the Concurrent Legislative 
List ; and as I have already remarked, the 
existing Indian law is placed on the same 
footing in this respect as Federal Legisla. 
tion in sub-s. (l) of S. 107, The limitation 
placed in S. 100 on the powers of a Provin- 
cial Legislature over the Provincial Legis- 
lativo List by making them “subject to*’ 
the powers of the Federal Legislature over 
the Concurrent Legislative List makes it 
impossible to accept the appellant's conten- 
tion that the exclusive power of the Previn- 
cial Legislature with respect to money- 
lenders and money-lending is plenary ; 
indeed in the very passage in 6 I A 
178*® which was cited for the appellant, 
Lord Selborne clearly spoke of the powers 
of the Indian Legislature being as large, 
and of the same nature, as those of Parlia- 
ment itself’, (only) when the former is 
acting within the limits which circumscribe 
these powers, The same limitation (with 
the corresponding power of Federal Legis- 
lature in the concurrent field notwithstand- 
ing’ the exclusive power of the Provincial 
Legislature “with respect to” List II) goes 
far to show that it is not open to this latter 
Legislature, when operating in its exclusive 
field, to affect matters governed by Federal 
Legislation, even incidentally. The addi- 
tional facts that the Provincial Legislature 
is itself empowered to operate in the con- 
current field, but that this power (no less 
than the exclusive power over List II) is 
qualified by the provisions of S. 107, seem 
to me to leave no doubt that Provincial 
Legislation in the exclusive provincial field 
is nob permitted to trench upon Federal 
Legislation, even if such invasion could be 
regarded as necessarily incidental to the 
effective exercise of its powers by the Pro. 
viocial Legislature. The proper test to 
apply to the case before us is, in my opi- 
nion, not so much whether the Provincial 
Act is **with respect to * a matter in List II 
or in List III, as whether any provision in 
it is repugnant to the provision of an exist- 
ing Indian law with respect to a matter 
enumerated in List III » for S, 107 in sub- 
stance imposes a limitation upon what 
Provincial Legislation may validly effect 


A. L R. 

even in the two fields open to it. To powers 
so limited the principle in 1937 A C 863,^ 
a case under such a very different Act zs 
the Government of Ireland Act, 1920, 
cannot apply. For, as Lord Selborne L. c! 
said about the application of the doctrine 
of ultra vires in (1880) 5 A C 473,"^ 

whatever may fairly be regarded as incidental to, 
or consequential upon, those things which the 
legislature has authorized ought not (onless cx* 
pressly prohibited) to be held by judicial constnic- 
tion to be ultra vires, 

an observation which need not be confined 
to the interpretation of Railway Acts ; and 
the express limitation of the powers of the 
Provincial Legislature by making them 
subject inter alia to Federal law in its 
appropriate fields (read with Sec. 107 as 
regards existing Indian law in the concur, 
rent field) amounts to an equally clear 
prohibition of even an incidental invasion 
of the .superior law in that field by the 
Provincial Legislature. Mr. Das has also 
urged that in giving relief to the debtor 
under S. 11 Provincial Legislature cannot 
be said to have travelled beyond the field 
of money lenders and money lending, espe- 
cially as the rule of Damdupat is not 
unknown in this country and that the gene- 
rality of the term contracts in Item 10, 
CoDcurrent List, should be interpreted as 
restricted by the specific language of Iten^ 
27 in the Provincial List, in accordance 
with what Lord Haldane in (1920) A C 
1029® called the well-established principle 
that subjects which in one aspect may 
come under a section describing the powersof 
a Provincial Legislature may, in another 
aspect that is made dominant, be brought 
within another section which gives the 
powers of the Federal Legislature (and vice 
versa). But the principle so set out refers 
to Ss. 92 and 91, British North America 
Act, 1867, and its scope appears more 
clearly from Lord Haldane's observations 
in (1921) 2 A C 91^* : 

The rule of construction is that general lan- 
guage in the beads of 8. 92 yields to particular 
expressions in S. 91, where the latter are unambl*^ 
guous. The rule may also apply in favour of the 
Province in construing merely general words in 
the enumerated heads in 8. 91 • • , , Whether an 
exception is to bo read iu either case depends on 
the application of tbo principle that laognago which. 


28. Attorney- General v. G. E. Ry. Co., (1880) 5 
A 0 473=49 L J Ch 645 = 42 L T 810 = 28 
W R 769. 

24. Great West Saddlery Co. Ltd., v. The Kingi 
(1921) 8 A I R P 0 148=(1921) 2 A 0 91=90. 
L J P 0 102=125 L T 186=37 TLB 496. 
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is mewly g«ueral is, as a rule* to be harmonized 
with expressions that are at once precise and parti* 
cu)ar by treating tho latter as operating by way of 
exception. Tho two sections must bo read together 
and tho wholo of thosebemo for distribution of 
jogUiatlre powers set forth in their iunguago must 
be taken Into account In determining what is 
merely general and what is particular in applying 
the rule of construction. For, neither the Parlia* 
ment of Canada nor the Provincial Legislature 
hare authority under the Act to nnllify. by implU 
cation any more than expressly, statutes which 
they could not enact. . • • 

It is obvious that the question of construction 
may sometimes prove difficult. Tbo only principle 
that can bo laid down for such cases is that legisla* 
tioD, the validity of which has to be tested, must 
be scrutinized in its entirety in order to determine 
its true character. 


Tbesobemeof the British North Americn 
Act is bowerer materially difTereDt from 
that of the GoverDment of India Act. S. 92 
of the former Act eoumerates 16 classes of 
subjects assigned exclusively to the Legis* 
latures of the Provinces, and S. 91 em. 
powers the Parliament of Canada to make 
laws for the peace, order and good govern., 
ment of Canada in relation to all matters 
not coming within those classes, and fur« 
ther, for greater certainty etc., specifically 
enumerates 29 classes of subjects as within 
the exclusive authority of the Parliament 
of Canada 'notwithstanding anything in 
this Act*'. There is another Section (S. 95) 
giving concurrent powers of legislation res- 
pecting two subjects only, agriculture and 
immigration, and providing that a Provin* 
cial law relative to these subjects shall 
have effect as long and as far only as it is 
not repugnant to any Act of the Parlia- 
ment of Canada. But, among the subjects 
specified in S. 92 is a very comprehensive 
subject property and civil rights in the 
Provinces**, as against particular subjects 
enumerated in S. 91 like the regulation of 
trade and commerce, the raising of money 
by any mode or system of taxation, navi, 
gation and shipping, sea coast and inland 
fisheries, banking and incorporation of 
banka, bankruptcy and insolvency, marriage 
and divorce, and the criminal law. Parti, 
cular sabjecta are also specified in S. 92 
such as direct taxation, shop, saloon and 
other licenses, the incorporation of com- 
paniOT, and the solemnization of marriage. 
The Act exhausts the whole range of legis- 
lative power, and it was found that what- 
ever was not given to the Provincial 

“■ £ I P a 87=n^”A'7?"’ * ° ™ 


cannot be said of the Government of India 
Act in view of the provisions of S. 104. It 
would have been practically impossible for 
the Dominion Parliament to legislate upon 
several of the classes of subjects enumerated 
inS. 91 without affecting the property and 
civil lights of individuals in the Provinces, 
a subject specified in S. 92, and the general 
language of this last subject was inter, 
preted as restricted by that of the former. 
The rules were therefore established that 

tbo legislation of tho parlinmeot of the domiDion, 
so louy as it strictly relates to subjects of legisla* 
tion expressly eoumcratod in is of paramount 

authority, even though it trenches upon matters 
assigned to the Proviucial Legislatures by S. 92, 

and that 

it Is within the competence of tho dominton 
parliament to provide for matters which, though 
otherwise within tho IcgUlativo competence of the 
Provincial Legislature, are necessarily iDcidental 
to edcctive Icgislatioa by the ^rl lament of tho 
dominiou upon a subject of Icgislatiou expressly 
enumerated in S. 91 : (1930) A C lll.io 

Exceptions were similarly read in favour 
of the Provinces as regards particular 
subjects like the solemnization of marriage 
and direct taxation as against the sub- 
jects of marriage and divorce and the 
raising of money by any mode or system 
of taxation enumerated in Sec. 91, the 
reason being that the Legislature could 
not have intended that powers exclusively 
assigned to the Provincial Legislature 
should -bo absorbed in those given to the 
Dominion Parliament; tho principle was 
applied that the generality of the wording 
of S. 91 in such matters must be interpreted 
as restricted by the specific language of 
items found in S. 92. But can this principle 
be applied to the subject of money .leuding 
and money-lenders in our List II as against 
contracts in List III? The Government of 
India Act places a largo number of general 
subjects in tho Concurrent List and pro- 
vides a means by which Provincial Legis- 
lation may prevail in this field, but other- 
wise leaves^ Federal Legislation dominant 
in this as in field I and makes Provincial 
Legislation subject to’ that legislation (to- 
gether with the existing Indian law in tho 
concurrent field); and as to conQiots or 
repugnancies, it makes special provision by 
Sec. 107, which may be compared and con- 
trasted with the Canadian principle of the 
^upied field/' Mr. Das's contention that 
the Item of contracts in the Concurrent 
List should be read as restricted by the 
Item of money-lending and money-lenders 
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in the Provincial List is further rendered 
unacceptable by the fact that the former is 
defined \Yith manifest deliberation as : 

Contracts, including partnership, agency, con- 
tracts of carriage, and other special forms of 
contract, but not including contracts relating to 
agricultural land. 

Yvhile contracts relating to agricultural 
land, thus excepted, apparently come with- 
in ‘'transfer, alienation and devolution of 
agricultural land'* in Item 21 in the Pro- 
vincial List. Provincial Legislation, which 
under S. 100 is confined to Lists II and III, 
will, in case of conflicts with competent 
Federal law or the existing Indian law 
relating to matters within List III, have 
the validity of its provisions judged under 
the Government of India Act by reference 
to the terms of Sec. 107, to which no real 
parallel can be found in the British North 
America Act; and our Act makes it clear 
that any provision of a Provincial law 
which is repugnant to any provision of 
the other law must, to the extent of the 
repugnancy, be treated as void, except so 
far ns the Provincial Legislature may have 
put itself in a position to apply sub-s. (2) 
of the Section and obtained the necessary 
assent. From this point of view, it is not 
for the Courts to consider whether or not 
the Bihar Legislature could pass any really 
effective legislation on the subject of money- 
lending and moneylenders without trench- 
ing upon the existing Indian law with 
respect to contracts. The former subject is 
by DO means wholly included in the latter, 
and unlike the Provincial Legislatures in 
the Dominion of Canada, the Bihar Legis- 
lature has power to get over the existing 
Indian law with respect to contracts by a 
resort to Sec. 107 (2). The exclusive power 
given to the Provincial Legislature over 
moneylenders and moneylending cannot 
therefore bo enlarged in the way contended 
for on behalf of the appellant so as to 
include an incidental invasion of the domi- 
nant law in the concurrent field. I would 
hold accordingly that it cannot be validly 
exercised so as to override any provision of 
any existing Indian law, and that in case 
of repugnancy S. 107 (l) must take effect. 

I now come to the contention of the ap- 
pellant that there is in fact no repugnancy 
between Sec. 11 of the Bibar Act and S. 2, 
Usury Laws Repeal Act. This contention 
is rested, as I have already indicated, on 
the ruling in 14 Cal 781.*^ The relation of 
the Hindu la^Y rule of Damdupat and the 


Usury Laws Repeal Act has been the sub- 
ject of a certain difference of opinion even 
in Calcutta, to say nothing of the contrary 
view that has prevailed in Madras : see 26 
Mad 6G2.*® The questions that arose on the 
point were whether the Usury Laws Repeal 
Act only repealed previous legislation or 
also superseded the Hindu rule of Dam- 
dupat, and whether this rule was a rule 
regulating the rate of interest or only a 
rule of limitation. The learned Judges in 
14 Cal 78^® answered both these questions 
in favour of the rule (referred to as the law) 
of Damdupat, which was in force on the 
Original Side of that High Court in accor- 
dance with 21 George III, c. 70, s. 17. 
Those questions do not arise before us, for 
we have now to deal with the specific pro- 
vision of the Bihar Act which on the face 
of it, precludes the passing of a decree 
required by 8. 2, Usury Laws Repeal Act. 
Learned counsel for the appellant has not 
suggested bow it is possible for a Court in 
this Province to comply with 8. 11, Bihar 
Act, without infringing Sec. 2 of the other 
Act. I am not therefore prepared, on the 
authority of the ruling in 14 Cal 78^^ to 
hold that the apparent conflict between 
the two provisions is not an actual 
repugnancy. 

It bos been contended for the respondent 
that 8. 11, Bihar Act, also offends against 
the existing Indian law relating to other 
items in the Concurrent List — No. 4, Civil 
Procedure, and No. 8, Transfer of Pro« 
perty. Bub tbo conflict, such as it is, is a 
conflict not as regards procedure but as 
regards the right to recover interest accrued 
at the agreed rate. The transaction was a 
mortgage, and if repugnancy Is established 
in the domain of Contract (the main con- 
tention on behalf of the respondent), it 
seems unnecessary to consider whether 
there is a repugnancy in the domain of 
Civil Procedure as well, or in the other 
item which was referred to by the leaped 
advocate for the respondent and on which 
the case in 26 Mad 662^^ is relevant 
along with the criticism of Cbaudhuri J* 
in 42 Cal 826.'^ The result is that in my 
opinion Sec. 11, Bihar Money-Lenders Act, 
has not been competently enacted so as to 
supersede S. 2, Usury Laws Repeal Act, and 
must be treated as void. This conclusion is 
not affected by the facts that in circum- 
stances which do not exist in this case, 
S. 3, Usurious Loans Act, Act 10 of 1918, 
gives certain powers to the Court notwitb- 
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stftDding See. 3, Usury Laws Repeal Act, 
1855, aud that S. 22, Bihar Money-Lenders 
Act, saves those powers except as otherwiso 
provided in S. 12. The case was (therefore) 
in fact argued before us on Sec. 2, Usury 
Laws Repeal Act. I would accordingly 
uphold the decree of the lower Appellate 
Court and dismiss this appeal with costs. 

Manohar Lall J. — The question before 
the Fall Bench is whether Sec. 11, Bihar 
Money Lenders Act, 1938 (hereinafter to 
be referred to as the Act) is iotra vires of 
the Provincial Legislature as constituted 
under the Governmeot of India Act, 1935, 
and if so, whether it can be applied in 
deciding the rights of the respondent, a 
mortgagee, to recover interest in full as 
stipulated in his mortgage bond. The ques. 
tion is of very far reaching importance to 
the litigants of this province. It is a mat. 
ter of satisfaction that we have bad able 
assistance from Mr. P. R. Das who appeared 
for the appellant and from Mr. L. K. Jha, 
who appeared for the respondent. The facts 
which are necessary to be stated are these. 
The appellant executed a mortgage bond 
for Ra. 400 on 24th Chalt 1328, in favour 
of the respondent, the due date of payment 
whereof was in 1329. The interest stipu. 
latod CD the principal sum was Re. 1-4.0 
per cent, per mensem with yearly rest. The 
trial Court decreed the suit for the prin- 
cipal $um but disallowed the compound 
rate of interest and awarded only simple 
rate of interest at the stipulated rate. In 
appeal the learned District Judge held that 
the stipulated rate was not excessive, that 
the transaction between the parties was 
fair and that there was necessity for the 
loan. He therefore set aside the decree of 
the learned Munsif and granted to the 
plaintiff a decree at the compound rate of 
interest as claimed in the plaint. The 
defendant has appealed to this Court. 

The appellant contends that by opera- 
tion of 8, 11 of the Act, {which admittedly 
has retrospective effect by reason of the 
Amending Act of 1938) no decree can be 
passed for any amount of interest which is 
greater thw the amount of loan advanced 
as stated in the mortgage bond ; in other 
words, that the plaintiff is entitled to a 
decree for Ra. 800 only. The respondent 
on the other band contends that the Pro. 
vmcial Legislature boa no power to make 
tMs provision in the Act as it conflicts with 
the esietiDg Indian laws on the subject 
namely Interest Act 33 of 1889, the Usury 


Laws Repeal Act of 1855, Usurious Loans 
Act of 1918, Contract Act of 1872 (S. 3y, 
Civil Procedure Code. 1908, Order 34 (the 
provision relating to mortgage decree?). It 
is necessary in the first instance to consider 
what is the pith and substance of the Act. 
The Act is stated to be an Act “to regulate 
moneylending transactions and to grant 
relief to debtors in the province of Bihar." 
The Act received the assent of His Excel, 
lency the Governor of this province on 6th 
July 1938. It is admitted that the Act has 
not received the assent of His Excellency the 
Govemor-General or of His Majesty. The 
Act contains a detailed scheme as to the re- 
gistration of moneylenders and the manner 
in which they are required to keep accounts 
(Secs. 4 to 7). Chapter 3 provides that in 
certain cases a moneylender shall not be 
entitled to institute a suit at all and limits 
the powers of the Courts to pass a decree 
for interest except at certain rates or up to 
a fixed amount and also provides that an 
agreement by a debtor to pay compound 
interest to the creditor shall, in respect of a 
loan advanced after the commencement of 
this Act be void. There are other provisions 
under this Chapter which give the Courts 
power to re.open certain transactions. In 
other Sections of the same Chapter provi- 
sions are made with the ostensible object of 
helping the debtors even in the execution 
stage. Chapter 4 deals with penalties and 
procedure. The provision of S. 22 is impor- 
tant. It specifically refers to the Usurious 
Loans Act of 1918 and provides that : 

^ve as otherwise provided in Sec. 12 nothing in 
this Act Bb.iU affect the powers of a Court under 
tbo Usurious Loans Act. 

A consideration of the various provisions 
makes it clear that the Act attempts to deal 
completely and exhaustively with interest, 
the rate recoverable and the amount which 
can be decreed by the Courts in certain 
instances (irrespective of the contracts be- 
tween the parties) and the registration of 
moneylenders. The Act also contains strin. 
gent provisions that if a moneylender fails 
to obey the mandatory provisions of the 
Act his suit is liable to be dismissed. Snob 
ID substance being the dominant character 
of the Act, it will be useful at this stage to 
examine the ^heme of the Government of 
India Act which confers powers on the dif- 
ferent Legislatures. A perusal of the various 
clauses of S. 100 and 8. 107 leads to the 
conclusion that the scheme of the Govern- 
ment of India Act, 1986, appears to give 
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exclusive iurisdiction to the Federal Legis- 
lature over the subjects eDuraerated in 
List 1. There is a coocurrent field called 
List 3 wherein both the Federal and the 
Provincial Legislature can legislate but 
subject nevertheless to the exclusive powers 
of the Federal Legislature regarding the 
subjects of List 1. 

The Provincial Legislature again has 
been given exclusive powers to legislate 
over the matters of List 2 but nevertbe- 
less subject to the exclusive powers of the 
Federal Legislature as just pointed out. 
Any conflict between the Provincial law 
and the Federal law or the existing Indian 
law is avoided by the clear provisions of 
Sec. 107. From this I conclude that the 
framers of the Government of India Act 
must have foreseen that the sharp and 
definite distinction which they intended to 
carefully make between the powers of the 
two Legislatures might not have been at- 
tained or possibly could not be attained 
and that some of the classes of the sub- 
jects assigned exclusively to the Provincial 
Legislatures may have run into and were 
embraced by some of the enuinerated 
classes of subjects in Lists 1 and 3. There- 
fore an endeavour was made to provide for 
coses of apparent conflict and it is with 
this object that Sec. 100 and Sec. 107 have 
been so carefully worded. This can beillus- 
trated by taking a few examples from the 
lists : Item 13 in List 1 relates to Benares 
Hindu University and Aligarh Muslim 
University. Item 17 in List 2 is education 
and would appear to cover Item 13 of 
List 1. But, by virtue of S. 100, the powers 
of the Provincial Legislature under Item 17 
of List 2 are subject to the exclusive powers 
of the Federal Legislature under Item 13, 
that is, the Provincial Legislature has no 
jurisdiction to legislate with regard to these 
two Universities. The same remarks apply 
to Item 52 of List 1 and Item 14 of list 2 
as well as to Item 51 of list 1 and Item 30 
of list 2. It is unnecessary to multiply fur. 
ther instances. A more apposite illustra- 
tion is provided by Item 28 of list 1, Item 
27 of list 2 and Item 10 of List 3 (the very 
matter under consideration). It cannot be 
denied that Item 28 of list 1 is a part of 
monoy .lending (Item 27 of list 2) if the 
words are taken in the general sense and 
also a part of Item 10, List 3. But by the 
operation of S. 100 the Provincial Legisla- 
ture whether acting under List 2 or List 3, 
have no power to touch cheques and bills 


of exchange. For example, this may be gra- 
phically illustrated by a diagram ; 



Circle A covers the whole field of contracts 
and, therefore, necessarily covers cheques 
which is the lower sector of that circle. 
Circle B deals with money-lending and 
must cover necessarily, if the words are to 
be taken in the largest and literal sense, 
both contracts and cheques; in other words 
this circle must cut the Circle A including 
the sector of cheques. The scheme of the 
Indian Act now comes to oar aid to solve 
this difficnlty of overlapping or repug. 
nancy. If the words of S. 100 are kept in 
view the powers under the beading of 
money-lendiog will cover only that portion 
of Circle B which is not covered by che- 
ques* sector. The Provincial Legislature 
having concurrent powers with Federal 
Legislature can legislate with regard to 
that portion of Circle B which falls within 
Circle A (outside the sector) provided 
always that if there is any existing Indian 
law* on this matter, the latter will prevail 
by virtue of the express provision in S. 107. 
It should be stated here that any remarks 
that are being made by me in the course of 
this judgment with respect to the other 
provisions of the Act and of the Govern- 
ment of India Act must be clearly under- 
stood to be only incidental and must not 
be taken as deciding finally the questions 
that may arise hereafter. 

A large number of Canadian cases which 
have come up for decision before their 
Lordships of the Judicial Committee begin- 
ning from (1880) 5 Appeal Cases right 
np to 1937 Appeal Cases, were freely cited 
before us on behalf of both the parties. 
These cases concerned the decision of the 
questions which were raised before their 
Lordships of the Privy Council from time 
to time as to whether a certain provision 
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of an Acfc passed by the Provincial Legis- 
lature of Canada or by the Dotoinion 
liament was or was not intra vires of the 
powers given to them under the Act — the 
<juestioQ in each case being generally whe- 
ther the provisions of S. 91 of the Canadian 
Act, in a particular matter controlled or 
dominated the provision under S. 92 on the 
same matter or on a cognate matter or vice 
versa. As instances, see the case of solem- 
nisation of marriage (1912) A C 880, the 
Bailway case (1907) A 0 65,^^ the Timber 
case (1930) A C 357.^^ But in my opinion 
the cases which were referred to in argu- 
ment are of no material assistance in decid- 
ing the matter in controversy before us. 
They ate no doubt very useful and valu- 
able guides to the application of the doc- 
trine of the ’general and special* or the 
’overlapping and the occupied field* rules 
(if applicable in the present case) but the 
scheme of the Indian Act to my mind is 
entirely different from the Canadian Act. 
The Utter gives only exclusive powers to 
the Provincial Legislature with respect to 
the subjects enumerated specifically in Sec. 
92 but, while bestowing full power on the 
Dominion Parliament with respect to the 
matters enumerated in 8. 91 also leaves the 
residual power in the Dominion Parliament 
under the beading ’’peace, order and good 
government of Canada." In the Indian 
Act the scheme is wholly different* 


The doctrine of the occupied field which 
is found stated in many cases of the Privy 
Council and which is Item 4 in the synop- 
sis by Lord Tomlin in U980) A C 111^® at 
p. 118 has been inserted for us in S. 107, 
Indian Act. It may also be useful to note 
that where it was found impossible to 
legislate on any of the matters enumerated 
in Sr 91 or 8. 92, Canadian Act, without 
incidontally trenching upon the jurisdiction 
of the other Legislature, the legislation 
under consideration was held by the Judi- 
cial Committee to be good. But that 
reasoning has no application to the consi. 
deration of the Act passed by the Indian 
Legislature created under the Indian Act 
because here the powers are given to both 
exclusively as well as concurrently. I can 
find no such parallel in the Canadian law 
of 1867 except to a limited extent under 
S. 95. The scheme of the Indian Act is 
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entirely different. The residual power 13 
given to the Governor-General under Sec. 
104; the Federal Legislature and the Pro- 
viccial Legislature have been given exclu- 
sive powers in certain fields, concurrent 
powers in another field (the exercise of 
jurisdiction by the Provincial Legislature 
being wholly excluded from list l). In coy 
opinion, the key to the solution of the pro- 
blem before us is very clearly indicated in 
S. 100 and S. 107. It will therefore be 
worse than useless, if not dangerous, to 
apply the principles which have been enun- 
ciated by the Privy Council to govern the 
construction of the Canadian Act, as gov- 
erning the construction of the present Acfc 
under consideration which is framed en. 
tirely on different lines and based upon 
wholly different scheme of policy. The two 
Acts are not in pari materia. The Judicial 
Committee have condemned in strong 
language this method of construction which 
the appellant wished us to follow from 
the anology of another Act. In dealing 
with the construction of certain Sections in 
the Income-tax Act (11 of 1922), the High 
Court in India had relied upon a largo 
number of English cases which depend^ 
upon the construction of tho English 
locome.tax Statute. Sir George Lowndes 
in delivering the judgment of their Lord- 
ships of the Judicial Committee in G I T C 
178^^ mode the following observations at 
page 180 : 


Again, tbeir Lordships would discard Altogether 
the case law which has boon so painfully evolved 
In the construction of the English Incomo-tax 
Statutes — both the cases upon which High Court 
relied and the flood of other decisions which has 
been let loose in this Board. The IndLan Act is 
not in pari materia; it is lo&s olabotaio in many 
ways, subject to fewer refinements and in arrange- 
ment and language it difiors greatly from tho pro* 
visions with which tho Courts in this country 
have had to deal. Under such conditions tbeir 
lordships think that little can bo gained by 
attempting to reason from one to the other . . « . • 


See aUo fcho observation in 57 I A 110*® 
at p. 114. I therefore decline to be led 
away by the argument from analogy based 
upon the reasonings adopted by their Lord- 
ships in deciding cases on the Canadian 
law. The real question to decide then, as I 
indicated in the course of the argument 
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several times, is whether the provision 
under cousideration in the Act is on a 
matter coming under List 2 and whether it 
cou diets \Yith the provision of any existing 
Indian law with respect to a matter enu- 
merated in List 3; in other words, whether 
the provision, that the Courts are precluded 
from passing a decree for interest beyond 
the amount of principal, is within the law 
making powers given to the Provincial 
Legislature and if so whether it conflicts 
with any existing Indian law with respect 
to any matter in List 3. It is obvious and 
this was not seriously contested before us, 
that on a plain reading the subject of S, 11 
does not fall within the general words of 
Item 27 in List 2 '^money-lending and 
money-lenders ’ as well as in Item 10 of 
List 3 "contracts*'. It therefore follows that 
the Provincial Legislature have complete 
powers to pass this enactment. But admit- 
tedly they have not followed the procedure 
laid down by S. 107, sub-cl. (2). No sanc- 
tion of His Excellenoy tbe Governor- 
General has been obtained nor the assent 
of His Majesty has been signifled to this 
Section. The provisions of 8. 107 (1) now 
come into play and Sec. 11 will be of no 
validity in this Province if it conflicts with 
any existing Indian law on the subject. 

Is there then any existing Indian law 
on this matter ? Tbe term "existing Indian 
law*' has been deflned by S. 311, Govern- 
ment of India Act. It was admitted and 
indeed it is manifest that there does exist 
an Indian law with respect to tbe matter 
in question. If the present Section bad not 
been enacted we would have been able to 
dispose of the appeal by deciding the extent 
to which the respondent would have been 
entitled to obtain a decree for the amount 
of interest. But, the provisions ofS. 11 leave 
U3 no discretion. Apparently therefore there 
is a serious conflict between the provisions 
of S. 11 and tbe provisions of one or more 
existing Indian laws with respect to this 
matter which I have already held is enu- 
merated in the concurrent legislative list. 
The Usury Laws Hopcal Act of 1855 by 
8. 2 definitely directs that 
in any suit in which interest is recoverable the 
amount shall bo decreed by the Court at tbe rate 
^reed upon by the parties. 

Section 11 of tbe Act comes into direct 
conflict with this provision. Tbe Usurious 
Loans Act of 1918, which is specially men- 
tioned in S. 22 of tbe Act, was enacted to 
give additional powers to Courts in certain 
cases of usurious loans. Tbe powers given 


by the Act of 1918 are mentioned in S. 5 
of that Act, namely it gives powers to the 
Court "notwithstanding anything in the 
Usury Laws Repeal Act of 1855'* to reopen 
the transactions between the debtor and 
creditor where the Court thinks that the 
interest is excessive and the transaction 
between the parties is substantially unfair. 
It is to be noticed that this Section gives* 
the Court wide powers within which ib 
may exercise its discretion but does not cub 
down tbe discretion. 8. 11 of tbe Act leaves* 
the Court no discretion whatsoever and 
therefore it comes into conflict with tbe* 
Usurious Loans Act of 1918. Similarly, the- 
Indian Contract Act of 1872 by 8. 37 pro* 
vides that the parties to a contract 
must perform or ofier to perform their respective 
promises, uole&s such performance is dispensed, 
with or excused under the provisions of this Act, 
or of any other law. 

Before the passing of tbe Act under con- 
sideration, there was no other law beyond 
that contained in 8ec. 16, Contract Act, or 
the provisions contained in tbe two Acts 
of 1855 and 1918, which I have just refer- 
red to, which would excuse the performance 
of a contract if valid to pay tbe amount of* 
interest calculated at the rate agreed upon 
by tbe parties. Therefore 8. 11 of tbe Act 
comes into conflict with this provision of 
Sec. 37, Contract Act also. When Sec. 107, 
8ub-cl. (1), is applied to this state of affairs 
it is clear to my mind that these existing 
Indian laws, just referred to, shall prevail 
and the enactment of tbe Provincial Legis- 
lature shall, to the extent of repugnancy,, 
be void; in other words 8. 11 cannot ope- 
rate at all to override the provisions to be- 
found in these Acts of 1855, 1872 and 
1918. But, it was argued by learned counsel 
for the appellants that it is impossible ta 
conceive of any Act which can be fram*. 
ed regarding money-lending and money- 
lenders which would not contain a provision^ 
like Sec. 11, if tbe Legislature wanted to 
make such a provision. He referred as an- 
illustration to tbe two English Acts 63 and 
64 Victoria, Chs. 51, 17 and 18, Geo. 5,. 
Cb. 21. Tbe answer to this argument is 
that the Provincial Legislature have not 
been deprived of the power to make thia 
provision. They can always do so by follow- 
ing the procedure laid down by Sec. I07v 
sub-cl. 2, namely by obtaining tbe assent 
of His Excellency, the Governor-General 
or of His Majesty. Mr. Das argued that if 
Lists 3 and 2 are read together and tbes 
doctrine of the general and special as laidi 
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dovsn io the CaDadiao oases is applied, the 
subject of S. 11 must be deemed to be ex- 
cluded from Item 10 of List 3 aud must be 
interpreted to fall wholly within the ambit 
of Item 27 of List 2. As I have already stated 
it is Dot permissible to apply the priociples 
which the Privy CouDcil laid down in con- 
sidering the Canadian Act to the considera- 
tion of the Indian Act. The two lists must 
be read as they stand and if the subject of 
S. 11 falls within Item 10 on a plain read, 
ing thereof, effect must be given to that 
reading. The Provincial Legislature is not 
debarred from passing this enactment but 
if it is to prevail against any existing 
Indian law they have only to follow the 
procedure indicated by 8. 107, sub-cl. 2. I 
therefore overrule this contention. 

Learned counsel for the appellant finally 
contended that the provision in Sec. 11 to 
restrict the amount of interest recoverable 
is not a provision which conflicts with any 
existing Indian law on the subject because, 
so be argued, this provision is merely a 
provision regarding the limitation of suits. 
He relied upon the observations of the 
learned Judges of the Calcutta High Court 
in a number of cases beginning with 13 
W R O 0 9"® and 5 Beng L R 500.^^ In 
these cases, it was held that the rule of 
Damdupat was a rule of limitation of 
suits and therefore was applicable when 
the parties to a litigation were Hindus re* 
^ding within the presidency in the town of 
Calcutta, In my opinion this argument has 
DO weight because apart from the fact that 
Bir Barnes Peacock did not approve of this 
argument in 3 Beng L R 0 C 113^ and the 
observations of Phear J. in 14 W R 308^^ 

obiter, it seems to me that 
the Calcutta decisions could be justified by 
the very words of S. 37, Contract Act. The 
rule of Damdupat prevails as a rule of law 
withm the presidency town if the parties 
are Hindus. In other words the perform- 
an^ of the wntract to pay interest when 
»De principal is reached U excused under the 
provision of the rule of Damdupat which 
w ftDy other law" — the rule of Dam. 
dupat does not prevail in this province. 

The learned advocate for the respondent 
also contended that the provision under 
^nsideration comes into conflict with the 
pro7»8ioD to be found ip O. 34, R. 11, Civil 


P. C. Civil Procedure, he argued, is expres- 
sly mentioned in Item 4 in List 3. But I do 
not agree with this argument. E. 11, O. 34, 
is part of an adjective law and points out 
only the mode in which interest is to be 
calculated after the Court has decided the 
rate of interest that should be decreed in 
the particular case before it. The Court 
decides the rate of interest recoverable nob 
by virtue of its posvers under the Code of 
Civil Procedure but by virtue of the pro- 
visions of those existing Indian laws which 
have been referred to by me above. With 
the wisdom of this Act this Court is in no 
sense concerned. A Court of law has noth- 
ing to do with a Provincial or a Federal 
Act lawfully passed except to give it effect 
according to its tenor. With the wisdom or 
expediency or policy of an Act lawfully 
passed no Court has a word to say. All 
therefore that I can consider and have 
considered in the arguments under review 
is whether it is proved that this provision 
in the Act is within the authority of the 
Provincial Legislature and if so whether it 
conflicts with any existing Indian law. 
Having given this case my most anxious 
consideration, I come clearly to the con. 
elusion that the provisions of S. 11 of the 
Act though intra vires of the Bihar Legis- 
lature cannot be applied in favour of the 
appellant in this appeal. I would therefore 
dismiss this appeal with costs. 


d.S./r.k. 


Appeal dismissed. 
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Wort Ag. C. J. — It seems to me quite 
clear that tlie Deputy Commissioner hero 
was riglit that he had no jurisdiction over 
these insolvency proceedings. From the 
figures stated in the judgment of the Dis- 
trict Judge in reversing the decision of tho 
Deputy Commissioner, it would appear 
that the debts in the insolvencv exceeded 
the sum of Its. 5000. The mere fact that 
Rs. 1800 was a doubtful debt to the Urban 
Bank makes no difference. This was one 
of the debts which had to bo taken into 
consideration in administering tho insol. 
vent's estate and tins debt of Es. 1800 
together ^Yith the debts included in the 
schedule would amount to a sum over 
Rs. 5000. In tlioso circumstances the insol. 
vCDcy proceedings will proceed before the 
District Judge and not before the Deputy 
Commissioner. Tlie appeal is therefore 
allowed. There will he no order as to costs. 

Manohar Lall J.— I agree. 

R.M./r.K. Appeal allowed. 
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Duavle j, 

Durga Dull Jha and a7iother — 

Petitioners. 

V. 

Ashariflal lUahtha oid others — 

Opposite Party 

Civil Revn. No. 289 of 1938, Decided on 
14th October 1938, against order of Muosif, 
2Qd Court, Madbubani, D/. 23rd June 1938. 

Civil P. C. (1906), S. 115- Suit on mortgage 
«xecut<d by father — Son added as defendant^ 
Issue framed whether mortgaged property was 
self^acquired property of father or property of 
joint family — Trial Court disallowing this ques* 
tion and removing son from category of defen* 
dants on imaginary ground of hardship— Order 
of Court held could be revised. 

In a suit brought on a mortgage cxecul<d by a 
father, his son added as a defendant along 
with the father. After tho son was added as a 
party an issue was framed whether the mortgaged 
proi>erty was the sell acquired property of the 
father or the property of the joint family. The 
trial Court however disallowed tho question pot 
on behalf of the defence whether the mortg^ed 
property was the self acquired property of the 
father or the property of the joint family and 
removed the name of the son from the cat^ory 


of the defendant on the imaginary ground of 
inconvenience and hardship : 

Held that the Court acted with material irregu* 
larity in disallowing the question and further, 
striking off the i^arty, and hence his order was 
revisable under 8. 115 : A I Ji Pat 20?. 
Disting. [P 75 0 1] 

B. P. Siuha — for Petitioners. 

Sant Prasad — for Opposite Party. 


Order. — This is an application in revi- 
sion against an order of the Munsif of 
Madbubani directing that the name of 
defendant 2 be removed from the category 
of the defendants in a suit brought on a 
mortgage executed by defendant 1, father 
of defendant 2. This order was passed on 
23rd June last. The Governmont Pleader, 
who appears for the petitioners, who were 
the defendants below, points out that on 
26th May 1938, the learned Munsif had 
overruled the plaintiffs' objection and 
allowed the prayer of defendant 2 to be 
brought on the record. The order com- 
plained of by the petitioners was passed 
less than a month after this order, and the 
learned Munsif purports to pass this order 
on the grounds of inconvenience and hard- 
ship and paramount title. The learned 
advocate, who appears for the opposite 
party here, is not able to support the later 
order of tho Munsif on the grounds of 
incoDvenience or hardship. As a matter of 
fact, the Government Pleader points out 
that it was after certain evidence bad been 
taken and certain documents admitted by 
consent that the pleader for the plaintiffs 
opposite party objected to a question pub 
on behalf of the defence regarding whether 
the property was the self-acquired property 
of defendant 1 or the property of the joint 
family. It was then that certain rulings 
about the paramount title were cited before 
the learned Munsif, and acting, as he 
thought on them, the learned Munsif pro- 
ceeded to undo his order of 26th May on 
the grounds of inconvenience and hardship. 


The inconvenience and hardship appear 
to be purely imaginary in view of the fact, 
as I have already stated, that the learned 
advocate for the opposite party is unable 


to make either of them out. He has however 
contended on the authority of 4 Pat 723 
that this Court has no jurisdiction to inter- 
fere in revision with the later order of the 
trial Court. It was held in that case that 
an order refosing to add a party as defen- 

1. Kali Rai v. Tulsi Rai, (1926) 18 A I R Pat 207 
=s93 I C 93‘2=4 Pat 723=7 P L T 499. 
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daot cannot be revised under 8. 115, Civil 
P. C., but that in such a case the 
Court may interfere under S. 107, Govern- 
roent of India Act, if there is a denial of 
the right of fair trial. The present case is 
distinguishable on the facts, and it is clearly 
a case where it can be confidently said that 
assucuiDg that the Munsif had jurisdiction 
to cancel the order of 26tb May 1938, he 
has acted with cnaterial irregularity in the 
exercise of that jurisdiction in cancelling 
that order on 23rd June for the reasons 
given by him — reasons which the learned 
advocate for the opposite party is entirely 
unable to support. 

It is obvious that whether or not the 
bond was executed by defendant 1, on the 
footing that the property mortgaged was 
6elf-e4^uired property, the question of whe- 
ther it is not joint family property will 
have to be gone into, if not in the suit, 
then in the execution proceedings. The 
learned advocate lor the opposite party has 
laid stress on the fact that other members 
of the joint family have not been impleaded. 
But it was not the duty of defendant 1 to 
implead them, though we need not be 
surprised at the failure of the plaintiffs to 
implead them if it was their case that the 
property was the self-acquired property of 
dolendant I. I understand that after the 
order of 26th May adding defendant 2 as a 
party, an additional issue was actually 
framed. The papers before me do not show 
Jssue was, but it is suggested— 
and I have no reason to doubt the correct. 
1° w of the suggestion— that this issue 
MatM to whether the mortgaged property 
Jwas the self-acquired property of defendant 
1 or the property of the joint family. 
Defendant 2 having been added, and this 

framed, it was idle for 

fv ^ object to the question put 

the 

woed Munsif acted with material irregu- 

is i^i ^be result 

with nL? “^5t be allowed 

The iS r eoM “Ob”'- 

{n i ^ Vtoceed with the 

f« « ^ including the 

WSU6 m question and defendant -2 os a 


A. I. R. 1939 Patna 75 

Wort Aq. C. J. and 
Manohar Lall J. 

Kavieshjcar Singh Lahadiir — 

Petitioner. 

V. 

Bisheshwar Si^igh and oihc7 '$ — • 

Opposite Party. 

Civil Bevn. No. 660 of 1937, Decided on 
29th July 1938, from order of Sub-Judge, 
Darbbauga, D/- 22Dd September 1937. 

Hindu Law ~ Joint family — Surviving mem. 
bar ift not rap ra<en tali va of deceased mambar. 

Id no seoso is a member of a ioiat Hindu family 
a represeutativo of a deceased member. ^VheQ one 
member dies, bis share survives to the other mem* 
bars but they do not obtain by that survivorship 
the share of the deceased member but their owu 
share is enlarged. [P 75 C 2 ] 

Sir Sultan Ahmad, L. K. Jha, R. Misra 
and S. P. Srivastava — for PetHiofier, 

A. K. Mitra, B. C. Be and Ragbunatb 
Jha — for Opposite Parlij, 

Order, — In this case this Court should 
interfere under its revisional powers and 
make the rule in this case absolute. Bishe. 
shwar apparently was substituted in place 
of Ralikanand, deceased, on the footing 
that he, in some sense, represented the 
interest of Kalikaiiand. They were both 
members of a joint Hindu family. Bishesb. 
war had been a party to the previous action 
which resulted in the family property being 
sold up. Kalikanand bod not been a party 
to that action and it is presumed that it 
was on that footing that ho brought this 
action out of which this application arises. 
In no sense is a member of a joint Hindu 
family a representative of a deceased mem. 
ber. When one member dies bis share sur- 
vives to the other members but they dOi 
not obtain by that survivorship the share; 
of the deceased member but their own 
share is enlarged. They are not represen. 
tative and certainly not representative in 
the sense the learned Judge in the Court 
Mow seonas to have understood tho matter, 
i he rule is made absolute and the order of 
the learned J udge U set aside with costs; 
nearing tee one gold mohur. 


I'.s./r.k. 


Application allotoed. 


K.S./R.K. 


Rule made ahsolute 
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’W'ORT AND AGARWALA JJ. 
Inderjil liai — Plaintiff — Appellant. 


Bulak Chand and others — 

Defendants — Respondents. 


Appeal No. 566 of 1937, Decided on 18th 
October 1938, from appellate decree of Dist. 
Judge, Shahabad, D/. 22Dd December 1936. 

(a) Bengal Land Revenue Sales Act (11 of 
1859), S. 33 — No arrears of land revenue — 
Suit to set aside sale not barred. 

Where a sjile is held for arrears of land revenue 
in cases where there wore do such arrears, a snit 
to Bct aside the sslo is not barred under S. 88 : 2S 
Oal 633 iP C), Bel. on. [P 76 C 2] 


(b) Bengal Land Revenue Sales Act (11 of 
1859), S. 33— Taking out money order in office 
of origin is not payment to Collector of revenue. 

Id do part of the rules in tbe Tauzi Manual it 
is suggested that tbe Government have agreed that 
the post oflice should be tbe agent for tbe purpose 
of receiving payment and hence it cannot be held 
that tbe taking out of a money order to tbe office 
of origin can be considered a payment to the Col« 
lector of the revenue i A J Ji 2924 Cal 839, Dii^ 
sent. CP 77 C 2) 


S. M, Mullick and G. P. Shahi — 

for Appellant, 

B. C, De and B. N. Rai— /or Bespondents. 


Wort J. — This appeal arises out of an 
action to set aside a sale for arrears of 
revenue. Tbe appeal is by tbe plaintiff. It 
is not disputed that tbe last date of the 
payment of the revenue of tbe particular 
kist in question was 28th March 1933, nor 
is it disputed that tbe actual payment made 
by money order arrived on 1st April ; 
this was the plaintiffs own case. Tbe 
money order arrived on Ist April although 
in fact it was taken out by the plaintiff on 
24th March 1933 and should have, in the 
ordinary course of events, arrived in time. 
It appears from the evidence which the 
plaintiff himself adduced in the case that 
the delay was caused by the post otBco of 
origin. Now, it might have been the case 
of the plaintiff that, having regard to all 
the circumstances of the case, the Court 
ought to have assumed that the payment 
was mado in time. But this was not his 
case; his case in the plaint and throughout 
in the Courts below had been that tbe last 
day of payment was not the 28th March 
1933 within the moaning of S. 3 of Act 11 of 
1859, but some later date presumably the 1st 
May. It was on that allegation that tbe 
action failed as I have already stated. Two 
or three points were raised in this case. 


One is the objection to the suit by reason 
of S. 33 of the Act; this is raised by Mr. D© 
who appears on behalf of the defendants^ 
respondents. In my judgment however that 
is not a bar to the suit if in fact there were 
no arrears of revenue. The view I have taken 
of 25 I A 151^ is that their Lordships of tbe 
Judicial Committee in tbe opinion expres. 
sed by Lord Watson held that in the case 
of there being no jurisdiction to sell in tbe 
sense that there were no arrears of revenue, 
S. 33 of Act 11 of 1859 would not stand in 
tbe way of the plaintiff even although he 
bad not raised the question before tbe 
Commissioner. Lord Watson in the course 
of his judgment in that case made this 
observation : 

The Ksult is that tho whole proceedings of the 
Collector, with a view to tho sale of tbe 5 annas 
share, were beyond his jurisdiction, and are not 
entitled to tbe protection given him by the Act in 
cases where sale is authorized, although it may be 
attended with some irregularity or illegality. 


The ‘illegality* as I understand the expres* 
sion used by tbe learned Law Lord in that 
case, did not mean an illegality in the sense 
that there were no arrears of revenue, and 
therefore tbe Collector bad no jurisdiction 
to sell. In my judgment therefore so far as 
8. 33 of tbe Act is concerned, there is no 
bar to the plaintiff’s suit. But in the view 
that 1 take of tbe matter that question 
does not strictly arise. Mr. Sushil Madhab 
Mullick relies upon the Board s Touzi 
Manual, 1923, which purports to be a 
manual of instructions for the guidance of 
the establishment engaged in keeping the 
accounts of the ordinary land revenue and 
the local cess demands. Had the circum- 
stances been otherwise, tho plaintiff could 
have got great assistance from R. 80 of 
those rules (at p. 32 of the Manual). R. 30 
provides inter alia : 

If a remittance of land revenue by money order 
is received in the Treasury after the sunset of klst 
day (the latest date of ipaymeni) a note should 
similarly be made across tbe acknowledgment in 
red ink that tho payment is ‘too late for kist day 
(the latest date of payment). 

In this case the acknowledgment was 
sent back and received by the plaintiff 
without this endorsement ; and Mr. Sushil 
Madhab Mullick contends that, os they 
did not comply with their own rules, there 
was some form of estoppel. The only estop- 
pel there could possibly be would in my 
judgment amount to this, that they would 
be estopped from asserting that tbe money 


1. Balkishen Dasv. Simpson, (1898) 

=25 I A 151=2 OWN 613=7 Bar 363 (PC). 
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was not received io time. But as pointed 
out io the earlier part of my observations, 
the plaiotifif s own case is that the money 
was received on 1st April. In those cir. 
cumstances Mr. Sushil Madbab MoUick 
relies upon the decision in 51 Cal 776.^ 
Newbould and Ghose JJ. in delivering the 
judgment of the Court there, came to the 
conclusion that the presumption would 
have to be that the money had been 
received one day before the last data of 
payment. They then said that apart from 
that point they would have to bold as a 
matter of law that the contract bad been 
performed guite apart from the dates, 
because Government prescribed or sanc- 
tioned a certain method of payment and 
that that method of payment had been 
adopted by the 63tate.own6r or the 2 amiD- 
dar, and therefore as a matter of law, it 
would have to be held that the payment 
had been made in time. The learned Judges 
made this observation : 

The question appe&rs to us to depend, not on 
whether the post'office can be considered the agent 
oi the Collector authorized to give a valid receipt 
for arrears of revenue, but on whether the pajmeot 
wae made in a manner and at a time prescribed or 
eanctiooed bj Government. 

References were then made to lUus. (d) 
of Sec. 50, Contract Act, 9 of 1872, and to 
E. 61, Touzi Manual which prescribes 
psyment by means of a revenue money order as 
one of the mannere in which a payment of Uad 
revenue may be made. 

I6 was held tbat 

♦hia rule must be read subject to the other rules 
M summarized in the 'instruction for the remit- 
tees' ^idaoce.’ 

^ Keference was then made to the fifth 
tnsttuotioD providing 

of >*od revenoe should be made a 
Bumcient time before the kist day to ensure their 
reaching the Treasury on or before that day. 

The learned Judges then proceeded to 
Bay as follows : 

vents the plaintiff from establishing that hia ^y. 

ttent at the post office was a payment in the 

P*“®*“*^ » H would Uke 
oaect from the time of payment there. 

I have already indicated with great res. 
peot to the learned Judges that the obser. 
vation OD this point is a mere obiter having 
once come to the decision that the payment 
•was in fwt made in time, and with equal 

rnfcinl5"’f ‘k u ® ««c®“8tanoe8 they were 
^titled to hold as a matter of law that the 

Chandra Das, 

oLme? ^ ^ ® = T8 I 0 661 = 61 


payment was made at the time tbat the 
money order was taken out to the ofhee of 
origin. The learned Judges appear to con- 
sider the rules made in the Tauzi Manual 
as being a sort of contract between the 
parties. They do not forget the rule relat- 
ing to the payment to be made in time. 
But if one part of the rules of the Tauzi 
Manual is taken as a contract the other 
part of the rules must also be $o taken. In 
no part of the rules could it bo said that 
the Government have agreed tbat the post 
o£Bce should be the agent for the purpose 
of receiving payment and it is only in cir- 
cumstances of that kind tbat it could be held 
that the taking out of a money order in the 
office of origin could be considered a pay- 
ment to the Collector of the revenue. The 
difficulties of the plaintiff in this case are 
largely bis own construction. He has assert, 
ed that the payment was made on 1st 
April. Had he left it to an assertion tbat 
the payment was made in time and relied 
upon the estoppel which Mr. Mullick now 
relies upon, the case might have been 
different. But it is impossible in my jndg. 
ment to hold that the payment was made 
in time having regard to what in my opin. 
ion are the plain facts of this cose and the 
presumptions in law which could be raised 
from ^those facts. One of those presump, 
tions is not a presumption that a payment 
made or a money order taken out at the 
office of origin is a payment of revenoe. 
That being so it seems to me that the 

appeal fails and must be dismissed with 
costs. 

A^&rw&la J#— I agree. 

n.s./r.k. Appeal dismissedi 

* A. I, R, 1989 Patna 77 
Mohamad Noor and Chatter ji jj, 
Sansi Lai and others — Appellants. 

V. 

Mohammad Hafiz — Eespondent. 

Appeal No. 131 of 1938. Decided on 14th 
September 1938. from original order of 
Sub.Judge, Patna, D/. 14th July 1938. 

* (a) Civil P. C. ( 1908 ), S. 60 — n.k. t 
•mg attachable need not necessarily harf 
become payable - Remuneration^!! h^ 
become due can be attached though it hL « ! 
become payable UU after certain Urn!. 
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Tvbo purchases it will bo entitled to realize the 
amount of tbo bond or the debt when it becomes 
payable. It is not an ancertaio sum. nor merely a 
riqbt to buc. It aa cxistins* property vested in 
tbo jiuli;nieat*debtor. Chough the time of its reali* 
satiou has not come. Ilenco where an advocate is 
engaged to conduct a case on daily fee which for 
conveuicnco sake is payable only after the end of 
the month, the foe which has become due can bo 
atbached though it is not payable till after the end 
of the mouth, [P 79 C IJ 

(b) Civil P. C. (1908), S. 2 (17) (h) — Advo- 
cele engaged by Government to conduct civil 
suit on behalf of Government on daily fees is 
public officer. 

An advocate who is engaged to conduct a case 
on behalf of Government is for the purpose of that 
case in tbo pay of Government, because he is being 
paid for the work which bo performs for it. 
Assuming however that he docs not come w'ithia 
the category of an officer being in the pay of the 
Government, be certainly comes under tbo third 
category because be is being paid by fees for per* 
forming a public duty. Conduct of a suit on behalf 
of tbo Government for tbo recovery of public 
money is performing a public duty which an 
advowte undertakes. Civil suits by the Govern* 
ment or against the Government are public suits 
though with some exceptions the procedure of trial 
is the same as of suits between two private indivi* 
duals. Government profwrty is public property and 
recovering it is in the interest of the public and it 
is the duty of the Government to recover it from 
those who are not entitled to retain it* A lawyer 
engag^xl by the Government to represent it before 
a Court performs a public duty when ho does so. 
He has to exercise a right of employment in tbo 
suit to conduct it on behalf of the Government. 
He is an officer and a public ofQccr. (P 79 0 2 j 

P 80C 1) 


(c) Civil P. C. (1908), S. 60 (1) (h) and (0 — 
Salary covers daily fee of advocate engaged by 
Government to conduct civil suit on iU behalf. 

There is nothing which restricts the word 
‘salary’ to an emolument which is payable 
monthly. It cannot bo said that it refers only to 
the emolument payable to a man who holds a 
permanent or a scmi*permancut employment. 
Salary covers daily foe payable to advocate engaged 
to conduct a civil suit on behalf of Government. 

(P 80 C 2] 

(d) Civil P. C. (1908), S. 60 (1) (h) and (i) — 
Scope of Cl. (i)« 

The scope of Cl. (i) cannot be restricted by 
saying that sabry mentioned in Cl. (i) refers to the 
salary of one who is entitled to get allow.ances 
mentioned in Cl. (h). CP 0 2] 

(e) Legal Practitioner *- Fee of clerk of 


advocate. 

Under tbo High Court Rules a clerk of an advo- 
cate is entitled to get not loss than five percent, 
of the advocate's foe. Ton per cent. Is reasoimblo 
and not excessive. ^ IJ 


B. P. Sinba — for Appellants. 

K. Husnain, S. A. Khan, A. Reza. S. M. 
Saleem, M. Azizullah and A. Moin — 

for Bespondent. 

Mohamad Noor J, — This appeal arises 
oub of an execution proceeding and the 


facts leading up to it are these: The appel. 
lants hold a decree for a certain sum of 
money against the respondent who is an 
advocate of this Court. The Proviacial 
Government engaged the advocate to con. 
duct a civil suit at Cbaibassa for recovery 
of public money. His remuneration was 
6xed at a certain sum as daily fee, which 
included the remuneration of his clerk also. 
It was also understood that the fee for a 
month would be paid if billed for at .the 
end of the month. It is not disputed that 
the advocate judgment-debtor began work* 
ing for the Government at Cbaibassa in the 
month of April 193S, and continued to do 
so till at least the end of May, or perhaps 
till some time in June. His remuneration 
for the month of April amounting to Bs. 
1950 and for the month of May amounting 
to Rs. 3120 were payable to him by the 
officers of the Provincial Government at the 
close of each of those two months. 

On 17th May the decroe-holder appel- 
lants executed their decree and asked for 
attachment of the remuneration of the 
advocate which had already become due 
from the Government and those which were 
likely to fall due to him. Later on, a second 
application was made some time in Juno 
for the attachment of remuneration of May 
also which had, according to the contention 
of the decree. holders, become due by then. 
The attachments were accordingly ordered. 
The judgment-debtor raised two objections 
to the attachment. One was that out of the 
money duo to him from the Government, 
ten per cent, was the remuneration of his 
clerk and to that extent it was not the 
property of the judgment-debtor. Regarding 
the rest, be relied upon S. 60 (l) (i), Civil 
P. C., 03 it stood prior to the amendment 
of 1937, and contended that not more than 
half of it was attachable. The learned Sub- 
ordinate Judge allowed the objections and 
be withdrew the attachment to the extent 
of eleven-twentieths of the money due to 
the judgment-debtor from the Government 
and maintained the attachment for the rest 
of it, that is to the extent of nine-twentieths 
of the amount. The decree, holder has pre- 
ferred this appeal. 

The judgment, debtor has also preferred 
a cross-objection questioning the attach- 
ment itself. It will be convenient to dispose 
of the cross-objection first. Now, the objec- 
tion that the money doe to the judgment- 
debtor from Government was not attachable 
at all was not raised before the learned 
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Subordinate Jud go, and then tbe objectiOD 
itself has DO substance. The learned ad to- 
cate for the judgment^debtor contended 
that the judgment^debtor bad only ud 
actionable claim against tbe Government, 
and it ^'as not attachable. We have seen 
the letter of Government appointing the 
judgment^debtor to conduct the case on 
behalf of tbe Goveroment. It clearly speci. 
663 a certain daily fee payable to him, and 
also says that it would be convenient if the 
advocate submitted bis bills for the pay. 
ment of the money at tbe end of each 
month. I ^bave no doubt that after each 
day's work the daily fee stipulated became 
due to tbe judgment-debtor from tbe 
Government and that all tbe daily fees of 
a month became payable to him at tbe end 
of the month. Therefore there is no Ques. 
tioQ that when the decree. holders applied 
for attachment on 17th May 1938, fees for 
the month of April were nob only due to 
the judgment-debtor but in fact had become 
payable and tbe fees up to 17th May were 
due to the judgment-debtor though they 
had not become payable till then. 

A debt for tbe purpose of being attache 
[able need not necessarily had become pay- 
able. For instance, a bond which has not 
matured and which will become payable 
jAftor some time is certainly a debt which 
|Can be attached and sold and tbe person 
.who purchases it will be entitled to reali 7 ,e 
the amount of the bond or tbe debt when 
It becomes payable. It is not an uncertain 
8um, nor merely a right to sue. It is an 
existing property vested in the judgment, 
debtor, though the time of its realization 
^has Dot come. Take another instance; a 
person has deposited his money in a bank 
on 12 months’ or t\90 years' notice. The 
money is not payable by the bank till the 
htne ot payment comes, but nevertheless 
,the money 13 the property of the depositor 
.and IS liable to be attached and sold. 
|lherefore I have no doubt that the remu. 

'fin iudgment.debtor 

till 16th May were attachable when the 
.^plication was made on 17th May. and 
, whatever objection could have been raised 
about the attachment of the remuneration 
M the subsequent period, which had not 
been earn^ and had not become doe. the 
Jjection IS not available to the judgment, 
debtor, as in the month of June an appli. 
Mtion for attachment was made and\o 

^tfcacbment was raised on 
bis behalf. The Court rightly or wrongly 


ordered tbe attachment of it and the j'udg. 
ment-debtor acquiesced in it. On the whole 
I am convinced that there is no merit in 
the cross.objectioD. 

I DOW take up tbe maiu appeal itself. 
The learned advocate for the appellants 
has contended first, that tbe judgment- 
debtor was notapublic officer; and secondly, 
that if be was a public ofiicer, his remunera- 
tion is not exempt under S. GO (1) (i), Civil 
P. C. He has also contended that 10 per 
cent, allowed for the clerk is excessive. 
Tho first thing to bo considered is whether 
the judgment-debtor during tho time wbon 
he was acting for the Government, was a 
public officer within Sec. 2, Civil P. C. The 
only clause which can be applied is (h) of 
Section 2 (17) which runs thus : 

Every oflic«r in the service or pay of the Gov- 
eroment or remunerated by fees or commission for 
the pcrformauco ol any public duly. 

This clause refers to three classes of per. 
SODS, first every oQicer who is in the service 
of Government, it does not matter whether 
he is paid or not. As long as ho is in tbe 
service of the Government, or in other 
words he serves the Government, he is a 
public officer. In the second catagory are 
those who are in the pay of the Govern, 
meat. Her© tbe Legislature has not speci. 
fied the work which these persons are to 
perform, that is to say. it has been pre 
sumed that when an officer is in the pay 
of the Government bo must have been per. 
forming a public duty. In the third cate, 
gory are those who are remunerated by 
fees or commission and in order that they 
be held to be public officers it is necessary 
that tho payment should be for the per 
formance of any public duty. In my opi 
niOD during the period the judgment-debtor 
was engaged by the Government to conduct 
a civil suit, he was in the pay of the Gov- 
ernment. An advocate who is engaged to. 
conduct a case on behalf of a client is for 
the purpose of that case in the pay of his 
client, because ho is being paid for the work 
which he performs for him. Assuming how- 
ever that he did nob come within the cate 
gory of an officer being in the pay of the 

comes under the 
third category because he was being paid 

a public duty. Con. 
duct of a suit on behaU of the Government 
the recovery of the public money is 
performing a jmbho duty which an advocate 

m Government 

ox against the Government are public soita 
though ™ih sumo excopHoa thoTro°a”re 
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of trial is the same as of suits between two 
private individuals. Goveroraent property 
is public property and recovering it is in 
the interest of the public and it is the duty 
of the Government to recover it from those 
who are not entitled to retain it. A lawyer 
engaged by the Governmeot to represent 
it before a Court performs a public duty 
when he does so. ^'heo a Government en- 
forces a claim or refutes a claim, it does so 
on behalf of the public as the Governmeot 
|is a public institution. 

The learned advocate for the appellant 
contended that the judgmeot-debtor though 
he noay be in the pay of the Government 
and remunerated by fees for performing a 
public duty, was not a public officer as he 
was not an officer. The word “officer" has 
not been dehned in the Code and therefore 
we must apply the dictionary meaning of 
the word. In Stroud^s Judicial Dictionary 
the word officer" is defined as “one who 
holds an office", and the word “office" is 
defined as “a right to e?:ercise a public or 
private employment, and to take the fees 
and emoluments thereunto belongiug." 
The judgment.debtor in this case on bis 
lappointment as a lawyer by the Govern- 
Iment had to exercise a right of employment 
in the suit to conduct it on behalf of the 
jGovernment. He was an officer and a 
^public officer. 

The next consideration is whether the 
emoluments of the judgment-debtor come 
within the exemptions of Cl- (i) of Sec. 60 
(1), Civil P- C. Cls. (h) and (i) of S. 60 (1) 
which except the salaries of public officers 
have been amended by Act 9 of 1937. But 
the amended Sectiou has no application in 
proceedings arising out of a suit instituted 
before 1st June 1937. As in this case the 
suit in which the decree under execution 
was passed was instituted long before June 
1937, the law applicable will be the law 
as it stood before the amendment. The two 
elauses (b) and (i) as they stood before the 
amendment must be read together. They 
ran thus : 

(b) Allowances (bdng less than salary) of any 
public officer or oi any servant of a Railway Com* 
pany or local antbority while absent from doty; 

(i) the salary or allowances equal to salary of 
•any such public officer or serrant as is referred to 
in Cl. (b) while on duty, to the extent of, Ao. Ac. 

They refer to three kinds of emolu* 
meats of a public officer. CL (h) deals with 
allowances which are given to him while 
he is not on duty. If this allowance is less 


Hafiz (Mohamad Noor Jj] &. I.R, 

than his salary, it is absolutely exempt 
from attachment. Clause (i) deals with two 
classes of cases. One is the “allowances" 
which are referred to in sub-clause (b) but 
when they are e^iual to the salary, and the 
second refers to the salary itself. These two 
are attachable to a limited extent, as pres, 
cribed in the clause itself. The learned 
advocate for the appellants however con- 
tended that salary does not cover the daily 
fees which were payable to the judgment, 
debtor. He contended that salary is what 
is payable to a permanent or semi.perma. 
nent employee, and not the remuneration 
of a temporary employee engaged on daily 
fee. One need not refer to the new Sec. 60, 
Civil P. C., which makes the matter clear 
where the salary for the purposes of Cls. (h) 
and (i) means the total monthly emolu. 
ment excluding any allowance which is 
exempted by Government. I do not wish 
to take help from this amended Section 
because it is not applicable to the present 
case. But here again one must have resort 
to the dictionary meaning of the word 
“salary". Stroud 8 Judicial Dictionary de- 
fines the word “salary" as “recompense or 
consideration given unto any man for his 
pains bestowed upon another man's busi- 
ness." I do not find anything which restrictsj 
the word “salary" to an emolument which 
is payable monthly or that it refers to the 
emolument payable to a man who holds a 
permanent or a semi. permanent employ- 
ment. 

The learned advocate further contended 
that clause (i) is applicable to the case of 
those to whom CL (h) applies, namely the 
salary mentioned in clause (i) refers to the 
salary of one who is entitled to get allow- 
ances mentioned in CL (b). I see no reason 
to restrict the scope of CL (i). Whether a 
particular officer is entitled to get any 
allowance while absent from duty is a 
matter of contract between him and his 
employer, the Government. Then the 
exemptions are not in favour of public 
officers only. They extend to any servant of 
a Railway Company or local authority. 
There may be cases in which under the 
terms of the employment a servant of a 
Bail way Company or local authority is not 
entitled to any allowances while absent from 
duty. No doubt CL (i) refers to CL (h) but 
only to avoid repetition of the description 
of officers whose salaries have been exemp- 
ted. It does not follow that their salary for 
the period for which they are on duty is 
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Dob covered by 01. (i) of S. 60 (l). Regard- 
ing the fee of the clerk which the leurned 
Subordinate Judge has held to be 10 per 
cent, of the amouDb payable to the judg- 
ment.debtor, ho is, in my opinion, correct. 
Under the High Court Rules a clerk of an 
advocate is entitled to get not less than 
5 per cent. 10 per cent, is reasonable and 
not excessive. 

On the whole I am of opinion that the 
learned Subordinate Judge bad taken the 
correct view of the case and the appeal 
must be dismissed. The result is that the 
appeal and cross.appeal are both dismissed 
but there will be no order for costs. The 
order of temporary attachment passed by the 
Registrar for the money beyond what has 
been attached by the Subordinate Judge is 
vacated. The attachment to the extent 
•ordered by the learned Subordinate Judge 
^ill remain in force. 

Chatterji J. — I agree. 

B.S./r.k. Appeal and cross^appeal 

dismissed. 


perty is immovable, i« to be effected in the maouer 
provided in O. 21, R. 54, for which tbo proper 
form is prescribed in Appendix K, Form No. 24. 
An alt.ichment before judgm^'ut of immovable pro- 
jwrty although issuer! ia the form pre>cribcd in 
Ap^icodix F, Form No. o Is not an effective attach- 
maut within the meaning of O. 21, R. 54 : A 1 li 
l$:i7 Cal aSo, Ftti, oh. [P 8S G 1, 21 

(c) Civil F. C. (1908), O. 21, R. 63— Onus to 
prove that sale is colourable and without consi- 
deration is on decree-holder. 

Where the judgmeut-debtor has sold his property 
to another person, the fact th.it he was seriously 
embarras.^ at that time by pressing creditors and 
b.id motive for disposiog of the property to persons 
out of their reach does not prevent the burden 
from still lying on the decree-holder to show that 
the transaction of sale was not a real transfer. 

[P 82 0 2) 

B. B. Sahay and B. C. Be — 

for Appellant, 

S. 8. Rakshit, Syed Naqui Imam and 
S. DI. Siddique — for Respondents. 

Rowland J. — This is an appeal by the 
pUiDtifT ID a suit under 0. 21, R. 63. The 
pUiDtiCr bad a decree agaiDst Mr. H. L. 
Russel, defendant 2, in execution of which 
bo sought to sell sixteen annas proprietary 
interest in village Hasanpur, Mahal Hasan- 
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£adhu Prasad Sah — Plainti ff — 

Appellant. 

V. 

Satnarain Sah and another — 

Defendants — Respondents. 
Appeal No. 138 of 1985, Decided on 
•aSbh October 1938, from original decree of 
Sab-Judge, Chapra, D/- 24tb June 1935. 


(n) Civil P. C. (1908), O. 38, R. 7— Property 
not mentioned in writ of att&chment cannot be 
:eaid to be under ettacbmenl. 

The <ittestion whether a particular property has 
heeu attached has to bo detennioed with referenuo 
to tbo writ of attachment. Even if the property is 
mentioned in the application for attachment before 
jQdgment and the order for attachment i$ made in 
terns of that application, but if the writ of 
attac^eat served by the Civil Court peon does not 
mention the property, the property cannot be said 
to be under attachment and tho judgment-debtor 
>18 not prohibited from transfernng it, [P 88 0 X] 

CmlP. C.(1908).p. 38. R. 7-A«.ch. 
tnent b«for« judgment of immovabte property 
-Actuel elUcbmenl U to be effected in menneV 
pre.cr.bed .n O. 21, R. 54 for which proper 

formi. Form No. 24, Appendix E. ^ 

Thoro cannot be valid or efleotire atUchment 
^ore judgment ol immovable property unlees the 
^u.rements of O. 21. B. 64. OivilP. b.. eatfa! 

fofm ®’ Appendii F, is the 

form m which the order under 0. 38, R. 6 fa to he 

•eerved, yet the actual attachment where the pro- 

1989 P/ll & 12 


pur, tauzi No. 2130 os bein;; the property 
of his iudgmont.debtov. A cl&im was pre- 
sented by defeDclaot 1, Sitaram Sahu, 
allegiog that be bad bought the property 
from defendant 2 on 6tb September 1926 
by a deed of sale. The plaintiff 's case was 
that the said deed of sale was a farzl trans- 
action and no title passed under it. the 
beneficiary ownership of the property still 
remaining with Mr. Russel. The plaintiff 
further contended tliat the property had 
been attached before judgment on an appli. 
cation by the plaintiff in the suit in which 
he obtained the decree which he is now 
seeking to execute. The claim was allowed 
by the Subordinate J udge and tho present 
suit has been instituted because the plain, 
tiff is not satisfied with that position. The 
substantial issues were whether there was 
any attachment before judgment of this 
property in the plaintiff’s mortgage suit of 
1924 and whether the sale deed executed 
by Mr. Russel in favour of defendant 1 is 
fraudulent and colourable and without con. 
sideration. Both these issues were decided 
against the plaintiff by tho Subordinate 
Judge. Hence this appeal in which the 
same points are raised. 

Mr. Da for the appellant has pointed out 
that in hie application for attachment 
before judgment (Ex. 2) a list of properties 
to be attached is annexed and No. 25 of the 
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properties in that list is Mauza Hasanpur. 
The order sheet shows that the Court in 
general terms directed attachment of the 
properties specified in the application. Tho 
plaintitf was further ordered to file the 
talbana and notices, etc. duly filled in. In 
pursuance of this order writs of attachment 
were issued and they with the reports of 
service are Ess. 1 and 3. Ex. 3 is the 
service of a writ issued through the Civil 
Court nazarat and served by a Civil Court 
peon. The list of properties annexed to this 
service return has not been printed but at 
the hearing we were referred to it and have 
found that property No. 25 of the list 
annexed to the petition for attachment 
finds no place in the list of properties 
annexed to the writ. This may have been 
as Mr. De contends an oversight; but the 
writ can only operate to effect attachment 
over properties mentioned in it. The return 
of service shows that it was served in 
villages Sonbarsa, Sandali, Fatehpur, Earn, 
pur and Sadhaua ; but there is no reference 
to Hasanpur at all. It is clear that so far 
as this writ is concerned, attachment of 
Hasanpur was not effected and there is 
nothing hero either to prohibit or to invali. 
date any subsequent dealing with the pro. 
perty by the defendant, Mr. Bussel. The 
other writ is Ex. 1 which was sent to the 
Subdi visional Officer, Gopalganj, for service. 

The properties specified in this writ arc 
the entire sixteen annas of proprietary 
interest in Mauza Sadhaua, Mahal Hasan, 
pur, Kotbia Bam pur, pargana Dangsi. dis. 
trict Saran. tauzi No. 2130, sadarjama of 
the entire mahal being Bs. 251-4.3. It was 
forwarded for service and return. The 
report of service by the peon, Bamnagina 
Bai, is that he went to the mahal and after 
getting proclamation by beat of drum he 
caused a copy of the writ to be hung up in 
a tree and got a report written by the 
chaukidar. The cbaukidar s report is that 
a writ in respect of mahal Hasanpur bay. 
ing been brought by Bamnagina Bai he 
made a proclamation by beat of drum and 
hung up a copy of the writ in respect of 
the said mahal on a banyan tree. From the 
reports it might appear that the peon and 
chaukidar read tho order as being an order 
of attachment of the entire mahal. But this 
it certainly was not. The mahal consists of 
four villages, Sadhaua, Hasanpur, Bampur 
and Kuttupur, and of these Kutiupur bad 
previously passed out of the ownership of 
^Ir. Bussel. There remained only three vil- 


lages which could possibly be attached. In 
the description of the property Sadhaua, 
one of these villages is mentioned by name 
and after its name the words “Mahal 
Hasanpur" following are to be taken as 
descriptive and not as meaning another 
mauza nor yet as meaning the entire mahal 
including property never intended to be 
att^hed. The Subordinate Judge is right io. 
saying that Mauza Hasanpur is not men. 
tioned in either of the writs and so it fol. 
lows that attachment of this mauza was 
not effected at all. We cannot look behind' 
the writs to see what it was the intention 
of the plaintiff to attach, but we must see 
from the writs themselves what was tho 
property that was attached. On this issue 
therefore the plaintiff fails. There was 
nothing in the writs by which attachment 
of other properties was effected to prohibit 
Mr. Bussel from transferring this property 
Hasanpur or to invalidate any such transfer. 

It remains to consider the second issue 
and our attention has been drawn to the 
fact that Mr. Bussel was seriously embar. 
rassed at that time by pressing creditors 
and bad motive for disposing of the pro. 
party to persons out of their reach. That 
does not of course prevent the burden of 
proof from still lying on the plaintiff to 
show that in this case the transaction was 
not a real transfer. There was at the time 
a decree in course of execution against Mr. 
Bussel. It was obtained at the instance of 
one Bamgolam Singh and the sale deed 
itself recites that a portion of the cooside. 
ration money, namely Bupees 4242.7.6 ia 
required for satisfying this execution credi- 
tor. The evidence is that bis decree was 
satisfied out of the sale proceeds of tbia 
proi>erty. Exs. A, B and C are petitions in 
the execution case acknowledging receipt of 
the decretal moneys. Then there is oral evU 
dence oi the passing of balance of the con. 
sideratioD in cash. In addition defendant 1 
supports his possession by rent receipts and 
counterfoils such as, by proof of mutation of 
his name in Begister B and by certified 
copies of books in rent suits. Against tbie 
the plaintiff has nothing but suggestion 
and some not very satisfactory oral evi- 
dence. It can be said for the plaintiff tbatr 
Sitaram Sahu has not gone into witness- 
box himself and has not produced his books 
of account. But this is not enough to shift 
the burden of the proof on to the other 
side and in my opinion the burden of proof 
is not discharged. Prima facie, possessioa 
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has passed to and is with Sitaratn Sabu, the 
transferee, and the evidence does not dis^ 
place the presumption arising. In my view 
the plaintiff fails on both the issues and 
the appeal must be dismissed with costs. 

Chatterjl J, — I agree, but I wish to add 
a few words. The question whether a parti- 
cular property has been attached has to be 
determined with reference to the writ of 
attachment. In the present case no doubt 
the property in question, Mauza Hasanpur, 
was mentioned in the application for 
attachment before jadgment and the order 
(or attachment was made in terms of that 
application; but the writ (Ex. 3) served by 
the Civil Court peon obviously does not 
mention this mauza at all. As regards the 
writ (Es. 1) which was served through the 
oollectorate, the description of the property 
may perhaps be said to be rather ambigu- 
ous but it is difficult to bold that Mauza 
Hasan put was included. Even assuming 
that the writ Es. 1 was in respect of 
Mauza Hasanput and the attachment was 
effected as reported by the chauktdar who 
served it, still the question remains whe- 
ther the attachment was valid. 0. 38, B. 7, 
Civil P. C., lays down : 

Save as otbsrTviss expressly provided, the attach- 
meot shall be made io the maoner provided for 
the atbacbmeat of property in execution of a decree. 

Now the mode of effecting attachment of 
immovable property in esecution of a 
decree is prescribed in 0. 21, R. 54, Civil 
P. C., which is as follows: 


that where, as in the present case, there is 
an order of conditional attachment before 
judgment the appropriate form of the at- 
tachment process to be issued is that 
prescribed in Form 5, Appx. F, Civil P- C., 
and this is the form which was employed 
in the present case. But this form must be 
read with O. 38, R. 5 which speaks of an 
order for conditional attachment but does 
not provide how the attachment is to be 
effected where the property is immovable- 
Lookiog to the form iteelf, it seems to sug- 
gest that it primarily contemplates the 
attachment of moveable property because 
it directs the serving officer to keep the 
property under safe and secure custody. 
However it is the form in which the order 
under 0. 38, R 5 is to be served, bub the 
actual attachment where the property is 
immovable, is to be effected in the manner 
provided io Order 21, R. 54 for which the 
proper form is prescribed in Appendis B, 
Form 24. I am supported in this view by 
the decision in 55 Oal 545^ where under 
similar circumstances it was held that an 
attachment beforo judgment of immovable 
property, altfaoagb issued in the form pres, 
cribed in Appz. P, Form 6, was not an 
effective attachment within the meaning 
of 0. 21, R. 54. 

D.S./r.K. Appeal ditv i is$ed, 

1. Bharat Chandra Pal v. Oourangrv Obandm 
Pal, (1927) 14 A I R Cal $85^104 I C 340 ^ 
65 Ca) 645. 


(1) Where tho property is immovable, the 
attachment shall be made by an order prohibiting 
tho judgment'debtor from transferring or charging 
the property in any way, and all persons from tak* 
log any benefit from such transfer or charge. 

(2) The order shall bo proclaimed at some place 
on or adjacent to such property by beat of drum 
or other customary mode, and a copy of the order 
shall bo affixed on a conspicuous part of the pro- 
perty and then upon a conspicuous part of the court- 
house, and also, where the property ia laud paying 
revtouo to the Government, in the office of the 
Colleotor of the district in which the land is situate. 

This rule will apply to attachment before 
ijudgment of immovable property as there 
|13 no other express provision as to how 
.suoh attachments are to be effected. There 
iCannob be valid or effective attachment of 
immovable property unless the require- 
meats of Order 21, Rule 5i. Civil P. C. 
aresatisfied. Admittedly in the present case 
there ww no prohibitory order as con. 
templated by that Rule. Consequently there 
was no valid attachment. Mr. B. 0. De the 
learned advocate for the appellant, contends 
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Dhavle and Agarwala JJ. 
Bahuria Bamsawari Kuer and an. 
other — Defendants — Appellants. 

V. 

Dulhin Jlfofira; Kuer and others 

Plaintiffs — Respondents. 
Appeal No. 289 of 1937, Decided on 16th 
August 1938, from appellate decree of Dist. 
Judge, Saran, D/. 18th November 1936. 

(a) Appeal — Order rejecting memcrendum 
of appeal without giving time to make up 
denciency in ceurl-fea it appealable* 

An order rejecting memorandum of appeal on 
iho ground that it was insufficiently stamped 
pft^d without Riving appellant any time at all » 
nuiko np the deficiency is a decree and is therefore 
appealable : Cass law di$eus$ed. [F 84 0 1, 21 

(b) Court-fee-Determination - Decision of 

taxing ofneer u nnal. 

.f ^ ‘be matter 

of courl.feM 19 final. Tho court-loo fixed by him 
must be paid : ^ I il jojg Pat 320. Ret. on. 

tP 84 0 2; P 85 0 11 
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(c) Civil P. C. (1908), S. 149 — Memorandum 
of appeal insufficiently stamped accepted by 
Court by inadvertence Appellant appearing 
to have made honest attempt to comply with 
law — Court may allow time to make up defi* 
ciency. 

If au iii>ufncieutly i^taInped meinoraoduin of 
apt'eal lia^ in fact been accepted by the Court by 
luadvertenco or when the amount of the court-fee 
payable is open to doubt, or the amount of the 
fee cannot be ascertained by the Court till the 
record is received, or it appears that the appellant 
has D\ade an honest attempt to comply with the 
law, the Court may properly receive the ap[>eal 
and allow time for the dedcioncy, if auj, to bo 
made good : A I i? J927 Pat 2$, 2icl» on. 

IP85C 2) 

B. P. Sioha and S. C. Chakrayarty — 

for Appellants. 

K. Husnain and Jaleshwar Prasad — 

for Respondents. 

Judgment. — This is an appeal against 
an order of the District Judge of Sarao, 
rejecting a mecDorandum of appeal on the 
ground that it was iDSulliciently stamped. 
The learned advocate for the plaiotiffs.res. 
poodents has raised a preliminary objection 
that no appeal lies against such an order, 
citing in support 59 Cal 388 ^ That bow. 
ever was a case in which the point actually 
decided was that though the District Judge 
had rejected a memorandum of appeal on 
the failure of the appellant to put in deficit 
court.fees by the time allowed, be had 
jurisdiction to entertain a fresh application 
for time under O. 7, R. 13. applying S. 5, 
Limitation Act. In the case before us the 
District Judge rejected the memorandum of 
appeal as soon as the deficiency in court, 
fees was brought to bis notice. In A I R 
1922 Pat 281,* following the Allahabad 
and Madras rulings in 7 All 887® and 16 
Mad 285,* moreover it was held in this 
Court that an order of dismissal by a Dis. 
trict Judge construed as an order rejecting 
a memorandum of appeal for the appeU 
lants' failure to make up a deficit in court, 
fees is tantamount to a decree within the 
meaning of the Civil Procedure Code. An 
order of rejection passed without giving the 
appellant any time at all to make up the 
deficit would seem even more clearly to be 

1. JaaDodasuDdari Shaba Madbabehandra 

Mala, (1932) 19 A I R Cal 492=138 I C G43 
=59 Cal 388. 

2. Suraj Pal Paudey v. Uttam Pandey, (1922) 9 

A I R Pat 281=63 I 0 99=3 P L T 117=6 
Pat L J 625. 

3. Rup SiDgh V. MuVbraj Singh, (1885) 7 All 887 

=1605 AWN 260. 

4. Ayyanoa v. NagabhoosanatD, (1693) 16 Mad 
285. 


a decree, for to such an order it is impos. 
sible to apply O. 7, R. 13, the provision on 
which the decision in 59 Cal 388,^ was 
rested. The learned Calcutta Judges did 
indeed make it clear that in their opinion 
the definition of “decree” in S. 2, as inclu- 
sive of the rejection of a plaint is not ex- 
tended by S. 107 (2), to the rejection of a 
memorandum of appeal. But the cases from 
7 All 887® and 16 Mad 285* were decided 
under the Code of 1882 which provided that 
an order rejecting a plaint “is within the 
definition” of “decree” and this provision 
is substantially reproduced in the present 
Code, even though the clause defining 
“decree” was materially modified in other 
respects in 1908. 

It may at first sight seem rather strange 
that the rejection of a plaint should under 
S. 2, be deemed to include the rejection of a 
plaint and yet under 0. 7, Rule 13, should 
not of its own force, preclude the plaintiff 
from presenting a fresh plaint in respect of 
the same cause of action ; but this is pro- 
bably to be got over by a reference to the 
usual words in the defining Section (S. 2), 
“unless there is anything repugnant in the 
subject or context.” Be that as it may, the 
rejection of the memorandum of appeal in 
the present case was not rejection in any of 
the circumstances specified in any clause of 
R. 11 of 0. 7, as happened in 59 Cal 388,^ 
and R. 13 only refers to rejection on the 
grounds given in R. 11. If it bad been the 
intention of the Legislature to make the 
rejection of a memorandum of appeal, in 
circumstances to which 0. 7, Rule 13 does 
not apply, non. appealable, the rulings under 
the Code of 1882 would, it may be pre* 
sumed, have led to a material change as 
regards the rejection of a plaint in the 
definition of decree or to a clear provision 
to that effect somewhere else in the Code of 
1908. From this point of view, it is impos- 
sible to hold that the rejection of the memo- 
randum of appeal in the present case is not 
a decree (and is therefore not appealable as 
such) merely because S. 107 (2) of the Code, 
as Suhrawardy J. pointed out, 
does not purport to give the order passed by an 
Appellate Court the same efiect as an order passed 
by an original Court of a like nature. 

The preliminary objection must therefore 
be overruled. The learned Government 
pleader, who appears for the appellants, 
began by endeavouring to show that the 
memorandum of appeal was nob in fact 
insufEciently stamped. This is however 
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Opposed to an express decision of the taxiag 
Judge ID 3 Pat L J 443.^ The learned 
advocate referred to our recent Full Bench 
decision in 14 Pat 4.® where several previ- 
ous decisions relating to court-fees payable 
by a mortgagee decree. holder when he ap- 
Ideals or proceeds to execution were ap- 
proved. But in the present case it was the 
defendants (the mortgagor and her trans. 

that appealed to the lower Appellate 
Court. It has been pointed out Jn several 
cases that the relief that defeodaots in such 
suits have to seek from the Appellate Court 
is different from svhat a plaiotiff-appellant 
would have to seek. On this beiog realized* 
the poiDt was not pressed, and it must be 
held that the appeal to the District Judge 
was not in fact sufficiently stamped. 


It was nest contended that the learned 
District Judge should not have summarily 
rejected the memoraDdum of appeal on 
noticing the deficiency, but ought to have 
given the appellants some time for filing 
the necessary stamps. O. 7, R. 11, which 
deals with the powers of origioat Courts in 
such matters has been recently considered 
by a Full Bench of this Court in 16 Pat 600^ 
and it has been held that it is the duty of 
the Court in cases coming under Cl. (c) of 
B. 11 of O. 7 to require the plaintiff to 
supply the requisite stamp paper within a 
time to be by the Court ^fore reject- 
ing the plaint. It has been pointed out on 
behalf of the respondents that there has 
been some difTerence of opinion on the 
question whether 0. 7, R. 11, applies to 
Courts of appeal. The Bombay High Court 
in 38 Bom 41® held that S. 107 (2), Civil 
P. C., does make 0. 7, R. 11 applicable to 
appeals. This view was not accepted in 
Madras in 26 I C 38,^ but the learned 
Judges in this case proceeded on what bad 
been held in 12 All 129.‘® regarding High 
Courts to which O. 7. R. 11 (c), is made 
applicable by 0. 49, B 3. In 59 Cal 388^ 
it seems to have been held that 0. 7, R. 11, 


5. T. K. Rowlios v, Lachmi Karain Jha, ( 1918 ) , 

A I R Pat 210=44 I C 50=3 Pat L J 443. 

6. Thakan Cbaudburi v. Lacbhmi Narayan 

U934) 21 A I R Pnt 671=152 I C 214=1 
Prtt 4=15P LT548 (P B). 

7. Baijnath Fraud Singh T. Umeshwar Sineb 

(1937) 24 A I R Pat 650=172 I C 138=li 
Pat 600=18 P L T 665 (P B). 

8. Achut V, Nagajipa, (1914) 1 a 1 R Bom 249= 

21 I C 337=38 Bom 41=15 Bom LR 902. 

9. A. Namyana Rao ▼. A. Seshamma, (1915) 
AIR Mad 426=26 I 0 33=27 M L J 677. 

10. Balkaran v. Gobind, (1890) 12 All 129=le9^ 
A W N 89 (P B). 
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i 3 applicable to the Court of the District 
.Tuclga as a Court of Appeal ; ana the same 
view is applied in A I R 1922 Pat 281, 
which has been already referred to. In 
Allahabad and Calcutta the view also taken 
seems to be that it an insufficiently stamped 
memorandum of appeal has io fact been 
accepted by the Court by inadvertence, 
time may be given to tbe appellant to 
supply the deficiency. Now, this is what 
happened in the present case, for tbe 
memorandum of appeal was presented on 
17th November 1936 (the first open day 
after the Civil Court vacation) and was 
ordered by the District Judge on that date 
to be registered ; it was rejected on the 
following day on a stamp report pointing 
out tbe deficiency in court-fees. The learned 
advocate for the respondents has relied on 
the observation in 3 Pat L J 74,'^ that 
S. 149 should not be construed and time 
extended in such a way as to nullify S. 6 of 
tbe Court-fees Act. But it was also said in 
that case that : 

When tba amouut of the court fee payable is 
open to doubt, or tbe amount of tbe fee caonot be 
ascertaioed by tbe Court till tbe record is received, 
or it appears that tbe appellant has made an 
honest attempt to comply with tbe law. tbe Court 
may properly receive tbe appeal and allow time for 
tbe deficiency, if any, to be made good. 

The appellants (as already indicated) 
were tbe defendants in tbe mortgage suit» 
and they valued their appeal at tbe figure 
at which the plaintiffs bad valued it in the 
trial Court. According to tbe ruling in 
Botoftne's cuse^ they ought to have valued 
it a little higher by includiDg tbe interest 
pendente lite, a relatively small matter. 
There was also a number of rulings which 
would at first sight suggest that the appeU 
lant need not pay court-fees on such iote. 
rest. It is plain that tbe learned Judge's 
who decided 3 Pat L J 74“ would have 
bad DO hesitation, on the principles laid 
down by them, in giving such an appellant 
the benefit of Sec. 149 or O. 7, R. 11. The 
argument for the appellants becomes all tbe 
more irresistible when we see that the 
stamp report about the deficiency was evi*. 
dently dealt with by the District Judge 
without the knowledge of the appellants. 
The learned advocate for the respondents 
has endeavoured to argue that no consider, 
ation ought to be shown to the appellants, 
because after the rejection of their memoran. 
dum of appeal, they applied to t he District 

11. Ram Sabay v. Lacbmi Naraiu, (1917) 4 A I R 
Pat 2C=42 1 C 676=8 Pat L J 74. 
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Judge ucJer Sec. Ijl, Cml P. C., and 
^vhen it was pointed out to them that their 
pro|>er remedy was by an application under 
O. 41, R. 1, which required the payment of 
court-fees equal to half the court*fees pay- 
able on the appeal, they took no further 
action. ^\ hat this however has to do with 
the propriety of the order of rejection 
passed by the District Judge on ISth 
Kovemher 1936 it is not very easy to see- 
The appeal must, in our opinion, be allowed, 
and the order of rejection passed by the 
lower Appellate Coart set aside, the case 
being sent back to the lower Appellate 
Court for disposal in accordance with the 
law. 

D.s. R.K. Appeal allowed. 
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Wort axd Agarwala JJ. 

Kalnram Af^arwala — 

Plaintiff — Appellant. 

V. 

Janistha Lal Chakrabarty and others 
— Defendants — Bespoadents. 

Appeal No. 390 of 1937, Decided on 21dt 
October 1938, from appellate decree of 
Dist. Judge. Purulia, D/. 11th June 1937. 

(a) Limitation Act (1906), S. 14(1)— Juria- 
diction — Leave granted to 61e suit tubaeqaently 
Tecalled— Case faiU within *‘otlier caiue oi like 
nature*'- 

^S’bere the jarisdiction o! a Court to entertain a 
particular suit depends upon leave being granted 
by that Court, and leave is so granted, the subse- 
quent recaUing of the leave brings the case within 
the words *‘otber cause of a like nature" in sab- 
a. (1) of S. 14. Hence time from the granting of 
leave till it is recalled should be excluded under 
B. 14 : A I It 202$ Cal 46; A I It 2927 Pat 256 
end 32 Cal 228, Disfinn. [P 68 C 2] 

(b) Limitation Act (1908), S. 14 — Good faith 

Choice of plaintiff to file suit in either of two 

Co orU— Plaintiff's choosing Court inconvenient 
to defendant does not constitute lack of good 
faith. 

Plaintiff who has a right to institute a suit in 
tnore than one Court is not bound to consider the 
convenience of bis opponent in making his choice. 
^ the unfortunate effect of that choice is to cause 
inconvenience to the defendant it does not con* 
stitute lack of good faith on the part of the plain* 
tiff in the sense in which that phrase is used in 
Section 14. (P 69 C 1] 

S. M. JIullick, S. N. Dutt and S. C. 

Mazumdar — for Appellant. 

Dr. P. K. Sod and R. S. Chattarji — 

for Respondents. 

Wort J, — This appeal from a decision 
of the District Judge arises out of an action 


on a promissory note. So fat as the merits 
of the case are concerned, they were decided 
in favour of the plaintiff, bub the question 
upon which the suit was dismissed in the 
Court below was that of limitation. When 
the case was first opened, it appeared to 
present some difficulties but now it seems 
to be a very clear case. The short facts, so 
far as is necessary for raising the point, 
are that the plaintiff was the assignee of 
the promissory note. Taken from the date 
of the promissory note the assignment was 
on the last day of limitation. On that very 
day the plaintiff assignee instituted the 
suit with the leave of the Master on the 
Original Side of the High Court at Fort 
William. The matter proceeded, it would 
appear, but subsequently on 15th July 
1935, about a year after the suit was in- 
stituted, Panckridge J. on the objection by 
the defendants, discharged the order allow* 
log the suit to be instituted in the Calcutta 
High Court and rejected the plaint. The 
plaintiff then brought this action by filing 
a plaint in the Porulia Court. Now, as I 
have already indicated, it is clear that if 
the suit is taken to have been instituted on 
the day on which the plaint was presented 
in the Calcutta High Court, no question 
arises. But the plaint in the Purulia Court 
being filed on 16tb July 1935, it was 
clearly barred by limitation, unless the 
plaintiff can take advantage of S. 14, Limi- 
tation Act. The requirements of S. 14 are 
that the plaintiff must have been prosecut- 
ing in good faith the suit in another Court 
which from defect of jurisdiction or other 
cause of a like nature was unable to enter- 
tain it. The learned Judge in the Court 
below has come to the conclusion that the 
action of the plaintiff was mala fide; that 
is to say, the act of the plaintiff in institut- 
ing the suit in the Calcutta High Court was 
mala fide, and therefore the Judge comes 
to the conclusion that S. 14, Limitation 
Act, did not apply- 

The first matter to be considered is whe- 
ther the Calcutta High Court was unable 
to entertain the plaint for defect of juris- 
diction. Now, there could be no question 
on that narrow point; but, had the plaintiff 
bona fide started his suit in the Calcutta 
High Court and that Court had ultimately 
decided that it had oo jurisdiction, S. 14, 
Limitation Act, would have no doubt 
applied. The question seems to me to be 
determined by asking the question whet her 
the Section could be said not to apply when 
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the Calcutta High Court haviog given 
leave to prosecute the suit in that Court 
eventually revoked that leave. In my judg- 
ment it is impossible to contend that the 
plaintiff in those circunastances (quite apart 
IroiD the question ot noala fides and bona 
£des) can be in a worse position than be 
would be in circumstances to which I at 
•first referred. Now, was there any defect o£ 
jurisdiction ? That seems to me to bo deter- 
mined by the effect of the order of Panck- 
Tidge J. made in July 1935. It is impossible 
to look to that order other than to deal 
with it as an order which dated back from 
the date of the institution of the suit ; in 
other words, anything done in the suit 
would necessarily fall (if I may use the 
expression) as the result of the revocation 
.of the order of Panokridge J. and it seems 
to me to be a question to be determined in 
relation to the jurisdiction of the Court 
which ultimately decided the case. The 
Purulia Court bad jurisdiction in this case, 
and could it be said that the High Court 
at Calcutta had jurisdiction to prononnce 
judgment and make a decree? There seems 
io me to be only one answer to that ques- 
*tion and that is that the Court, by reason 
the order of Panckridge J. would not 
have such juriadictioo. The only question 
that remains is whether the plaintiff waa 
prosecuting in good faith io a Court which 
suffered from defect of jurisdicbioo, Waa he 
prosecuting in good faith? I should have 
thought that that matter ia concluded by 
stating the fact that the Court gave the 
plaintiff leave to pursue his remedy in the 
Calcutta High Court. Even assuming that 
it does not conclude the matter, we have 
to determine whether the plaintiff acted in 
good faith? Dr. Sen coutends that the find- 
ing of the learned Judge in the Court below 
is conclusive of the matter. The finding of 
the Judge had better be stated in order 
to make the matter perfectly clear. The 
learned Judge says this : 

It Bkould be bcPDo in mind however that tho 
xtA\ question with which wo arc oonceroed hero is 
not 80 much whether there wes a genuine assign- 
ment for consideration, but whether in making the 
alignment in Calcutta the parties acted in good 
faith or did so with the ulterior motive of haraes- 
ang the defendants. I think that if tho mattor is 
considered in the light of reason and probability it 
16 dimcult to escape tho conclusion thut tho ob^t 
was vexatious and tainted with mala fides. 

So far as that part of tho jndgmont is 
coDCOrDed, with respect to tho learned 
Judge, he was considering a wholly irrele- 
vant matter, and that finding ot bis cannot 


be binding on this Court in second appeal. 
A little later tho learned Judge says : 

Tho point therefore is not that the plaiotifi was 
under any incorrect impression of the law, but 
rather that his motive in bringing the suit in Cal* 
cutta was malicious and vexatious ... 1 have no 
doubt that the Section (S. 14) is intended to apply 
to plaintiSs who have been misled into litigating 
in a wrong Court by a bona fide mistake of facts 
and law, and never to those who have deliberately 
cbosea a remote Court with an ulterior motive 
which is essentially vexatious. 

That again in my judgment is a wholly 
irrelevant consideration. Whether it was 
vexatious to the defendant or it harassed 
the defendant, whether bis (the plaintiff’s) 
motive was malicious is wholly irrelevant 
for the consideration of this point. If the 
plaintiff was acting as the law would allow 
him to act, whatever his motive be, it 
could not be said that he was not prosecut. 
ing bis case in good faith, The learned 
Judge seems to be under the impression 
that the plaintiff here went to the Calcutta 
High Court for the purpose of getting per* 
haps a summary judgment against the 
defendant and that in doing so be intended 
to harass the defendant. I suppose that by 
getting a summary judgment the plaintiff 
would to some extent harass the defendant; 
but the question that bad to be determined 
under the Section was whether the plaintiff 
was pursuing or prosecuting this suit in 
good faith in another Court; in other words, 
whether he really was under the impression 
that that Court had jurisdiction to entertain 
his suit. It is only in those circumstances 
could it be stated that Sec. 14 applied. The 
motive of the plaintiff as between him and 
the opposite party (the defendant) bad 
nothing to do with the matter. Gould it be 
said that be was not acting in good faith 
when he asked for leave from the Calcutta 
High Court and that Court gave him leave 
to bring his suit in that Court? Only one 
answer to this is possible. Ik is unneces- 
sary for us to consider whether there was 
evidence on which the learned Judge could 
come to his oonolusion on tho point but 
there are conolusions expressed by the 
learned Judge in the Court below which 
are wholly irrelevant for the purpose of 
the decision of this case. 


L/r. ben in support of his argument relies 
upon certain authorities. The first of them 
is 46 C L J 452.^ That was a case in which 
a suit had been brought (as in this c ase) in 

1. Bonomali Gopo v. Pukic Chond Pal, (1928) X6 
A IR Cal 46=100 I 0 324=46 C L J 452. 
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anollier Court. The first Court there was 
the Uuioo Court of Behar. Then on an 
order of the Court the suit was brought in 
the Court of the Small Cause Court Judge. 
That case has no application to the facts 
of this case. })ccause it was decided in that 
case on an application in revision that 
having regard to what fell from the Union 
Court on Glh Juno the learned Judge was 
not prepared to hold that that Court in- 
tended thereby to decline to entertain the 
suit or to decide that it had no jurisdiction. 
Once that is stated, of course, S. 14 becomes 
inapplicable. Belianco was then placed 
upon the decision in 8 P L T 561“ which 
was again a case on S. 14. There the Court 
lield that the plaintilT s agent negligently 
filed an execution application io the Mud- 
sif’s Court and in those circumstances 
his act could not 1)6 said to be done with 
due care and attention and be was not 
entitled to have the time during which 
the petition was pending in the Munsif 9 
Court excluded under Sec. 14, Limitation 
Act. This is again a case which has no 
application to the facts of the case before 
us. The third case relied upon is 32 Cal 
118. There both suits had been commenced 
in the same Court. The first suit bad 
claimed mesne profits aod whether by in- 
advertence or otherwise the Court had 
given the full amount which the plaintiff 
desired. He then brought another suit. The 
more statement of the facts, 1 should have 
thought, is sufficient to show that S. 14 did 
not apply and this is what the Court held, 
lo^aoy event that case has got no applica- 
tion to the facts of the case before us. In 
my judgment this is a clear case in which 
the plaintiff should have bad the advantage 
of the time extended by reason of Sec. 14, 
Limitation Act, and, as the merits of the 
case were decided in favour of the plain- 
tiff. in allowing the appeal of the plaintiff 
I would direct that he be given a decree in 
the terms of the relief claimed in the suit. 
The appeal is allowed with costs through- 
out, the decision of the learned Judge in 
the Court below is set aside and that of the 
trial Court is rcstored- 

Agarwala J. — The plaintiff. appellant is 
the assignee of a hand note dated 2nd June 
1931. The bandnote was executed by defeu- 
daots 1 and 2 io favour of defendant 3 who 

2. Fazinl .7ati))l v. HalApud.dio, (1927) 14 A I R 

Pat 260=101 I C 074 = 8 P L T 6G1. 

3. O- S. Havs V. Pudniauand Singh, (1906) S2 

Cal 118. 


assigned the same to the plaintiff. The suit, 
out of which this appeal has arisen was 
instituted at Purulia on 16th July 1935. It 
was decreed by the Munsif who tried it, 
but that decision has been reversed by the 
learned District Judge of Purulia on the- 
ground that the action was barred by limi- 
tation. Prima facie the decision of the 
learned District Judge on the ground of 
limitation is correct, but the plaintiff-appel. 
lant invokes the provisions of S. 14, Limi- 
tation Act, 1908. The material words of 
sub. 9. 1 of that Section are as follows : 

Id computiDg the period of lunitatioa prescribed 
for any suit the time during which the plaiotill 
has been prosecuting with due diligence another 
civil proceeding against the same defendant shall 
be excluded where the proceeding is founded upon 
the same cause of action aud i$ prosecuted in good 
faith in a Court which, from defect of jurisdiction 
or other cause of a like nature, is unable to enter- 
tain it. 

The facts upon which this Section ia 
called in aid are as follows: Defendant 3> 
assigned the handnote to the plaintiff on 
1st June 1934, that is to say, one day 
before the expiry of tbe period of limitatioa 
prescribed for the suit. On tbe same day 
the assignee instituted a suit on tbe band- 
note in tbe Calcutta High Court and under 
Cl. 12, Letters Patent of that Court ob- 
tained the leave of tbe Court to do so. That* 
leave was subsequently recalled on Idth 
July 1935, on the ground that there was 
DO reason why the discretionary x>owers of 
the High Court should have been exercised 
in a suit of this nature to enable the plain- 
tiff to sue in Calcutta instead of in the* 
district of Purulia where the handnote was 
executed. Tbe plaintiff.appellaDt seeks to 
exclude tbe period which elapsed between 
tbe date when the leave to sue in tbe 
Calcutta High Court was granted, namely 
1st June 1934, and tbe date when it was- 
recalled, namely 15th July 1935. In my 
view there can be no doubt that from the 
date when leave to sue in the Calcutta 
High Court was granted until tbe date 
when tbe leave was recalled the Calcutta 
High Court had jurisdiction to entertain 
the suit. It seems to me however that 
where the jurisdiction o( a (Heart to enter, 
tain a particular suit depends upon leave 
being granted by that Court, and leave is 
so granted, the subsequent recalling of tbe 
leave brings tbe case within tbe words 
“other cause of a like nature’* in sub-8, (l) 
of S. 14, Limitation Act. 

Learned counsel for the respondents 
however relies upon what he calls the 
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fiodlDg of fact of tbe learned District Judge 
with regard to tbe good faith of the plaiothf 
in instituting tbe suit at Calcutta. This 
bodlDg, in the first place, relates to the 
conduct not of tbe plaintiff but of the 
assignor. The learned District Judge has 
Jound that tbe object of the assignor was 
to harass the defendant and that this object 
was achieved by znakiog tbe assignment of 
tbe handnote at Calcutta which had tbe 
effect of enabling tbe assignee to institute 
the suit in the Calcutta High Court, instead 
of at Purulia where tbe defendant’s wit- 
nesses were more readily available. Now 
tbe phrase 'in good faith'* in sub-s. (l) of 
S. 14 is clearly an adverbial phrase govern, 
ing tbe verb prosecuted/ and it seems to me 
that what tbe Court ought to have investi. 
gated was whether the plaintiff prosecuted 
tbe suit in good faith, and not what tbe 
object of the assignor was in making tbe 
assignment at Calcutta. It is not contested 
that the claim on tbe handnote is a good 
one, nor is it contended that the assignor 
had no right to make the assignment at 
Calcutta; nor could it be contended that a 
plaintiff vrho has a right to institute a suit 
in more than one Court is bound to consider 
the convenience of his opponent in making 
his choice. If the unfortunate effect of that 
jcboice is to cause iDconvenience to the 
defendant, it does not constitute lack ^ of 
faith on the part of tbe plaintiff in 
the sense ip which that phrase is used in 
8. 14, Limitation Act. I agree to the order 
proposed. 

K.S./r.k. Appeal allowed. 
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Wort J, 

Bajo Sahu — Plaintiff — Appellant. 

V. 

Chedi Barhi and another 

Defendants — Besponden) 
App^l No 114 of 1934, Decided on 20i 

appellate decree 
^33 Mongbyr, D/. 20th Decerab 
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If as a rcsBltof an InlormatioD aiven to oaU 
j^ardJog certoin person’s chatacUr that per^n 

Sv an action Vtoag] 

by that person against persons who have gil( 


information is neither nu action for malicious 
bouse search which eo nomine is unknown to tbe 
law, uor is it an action for trespass, but it would 
be au action for slander. The fact that tbe police 
did not act u^ou tbe information ia making tbo 
search would not in any way affect tbe pUintift's 
right of action forslauder. If brought against the 
l^olice it would be au action for tres[>ass and the 
piaiutifi iu that ca>e would bare to establish not 
the lack of reasonable and proUkble cause but that 
Ibe police bad gone beyond tboir [>owers given to 
them by the law, for instance. S. 165, Criminal 
P. 0.. or that they bad gone beyond their powers 
which the warro^nt. which they might have held, 
entitled them to exercise : 24 Cal 6!/l and 36 Cal 
433. Ref. IP 89 C 2; P OO C 1 1 


Eai Paras Nath — for Appellant. 

M. K. Mukharji — for Respondents. 

Judgment. — Tbe attempt in India to 
avoid technicalities and the complete lack 
of training in drawing pleadings in both 
tbe advocates engaged in the Courts and 
the Judges of the Courts as well, has led to 
the confusion which has arisen in this case. 
Tbe plaintiff brought an action against tw'o 
persons who bad given certain information 
to tbe police regarding his (the plaintiff's) 
character. Exactly what that information 
was it is unnecessary for me to state. The 
plaintiff's case was that as a result the 
police searched bis bouse. He then pro- 
ceeded to bring an action which was entirely 
unknown to tbe law eo nomine. He called it 
an action for malicious house search. That 
an action for searching a house illegally 
may be maintained, there can be no dispute. 
But it is an action of an entirely different 
character from the one the plaintiff brought. 
If the plaintiff w'as to bring an action for 
malicious house search it would be an 
action against tbe police who searched bis 
bouse. But that would not be an action 
Rising issues which are raised in an action 
for malicious prosecution. Both the Courts 
below treated this as an action for mall- 




ana me Liistnct J udge 
spoken of reasonable and probable cause. 
I repeat, there is no such action known to 
the law. It w’ould be an action in trespass 
if It was brought against the police and the 
plaintiff in that case would have to estab. 
Iish not the lack of reasonable and probable 
cauM, but that tbe police had gone beyond 
tbeir powers given to them by the law. for 
instance S. 165. Criminal P. C., or that 
they had gone beyond their powers which 

1 f-H have held 
entitled them to exercise. But the actiom 

was brought against the persons ^vho gave' 

information to the police, and it is neither 

an action for malicious house search which 
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as I Sfiy, eo noviine is uoknov/n to the law, 
^nor is it an action for trespass, but it would 
be an action for slander. None of these 
matters has been considered but one matter 
has been, and that is a question of fact, 
namely whether the defendants gave infer- 
mation to the police as the plaintiff alleged. 
It is possible on the finding to come to the 
conclusion that the Judges in the Courts 
below were of the opinion that some infor- 
mation was given to the police, but it is 
quite clear that they have found that it 
was not as a result of this information that 
the police acted. Now, the fact that the 
police did not act upon the information 
would not in any way affect the plaintiff s 
right of action for slander. But it is a 
matter to bo taken into consideration in 
arriving at a conclusion as to whether the 
plaintitl should be allowed to withdraw his 
suit and bring another suit raising the pro. 
per issues. It may not, as 1 have said and 
repeat, have been an obstacle in law to the 
plaintiff s suit for damages for slander, but 
tbo fact that the police appear not to have 
acted upon any statement made by the 
defendants rather indicates that there is 
very little substance in a case for slander. 

I should have referred to the decisions 
of the Calcutta High Court in 24 Cal 691^ 
and 36 Cal 433^ where illegal searches of 
houses have been treated on their proper 
footing as trespass. In my judgment the 
appeal fails and is dismissed with costs. 
The appeal fails on grounds entirely differ- 
ent from those upon which the lower 
Appellate Court has dealt with the matter. 
Both the Courts below completely con- 
fused the issues. I cannot allow leave to 
the plaintiff to withdraw bis suit for the 
reasons I have stated. Leave to appeal is 
refused. 

D.S./r.K. Appeal dismissed. 

1. Bababal Shah v. Tarak Nath Cboudbry, (1897) 

21 C.il 091. 

2. Clarke v. Brojendra Kisborc, (1909) 86 Cal 433 
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V. 
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Civil Mi<c. Appeal No. 254 of 1938, 
Decided on 20th September 1938. 


A. I.R, 

(a) Practice Rules of procedure — New 
rules should be followed in case pending when 
new procedure is prescribed. 

The procedure to be followed in pending c^see, 
when a new procedure is prescribed by law, will bo 
according to this new rule, so far as it is appli- 
cable and not according to the old rule. 

[P 91 0 21 

(b) Bihar Money-lenders Act (3 of 1936), 
S. 16 Scope. 

Section 16 does not over-ride any contract 
between tbo parties or the decree. [P 92 0 1] 

(c) Government of India Act (1935), S. 107 
— Object of Section. 

The object of S. 107 (1) and (2) is to make the 
Governor-General or Hie Majesty the co-ordinat- 
ing authority in respect of concurrent legislation, 
to avoid conflict between a Provincial Act and an 
existing Indian law or Federal l^slation. 

(P 98 01) 

(d) Bibar Money*lenders Act (3 of 1938), 
Si- 16 and 17 — S. 16 must be read with S. 17—* 
Court is required to mention in sale proclama* 
tion value of property estimated by it. 

Section 16 is not a self-contained Section and 
does not stand by itself but is to bo read with 
See. 17 without which it would have been abso- 
lutely a useless piece of legislation. [P 94 C 1] 

When therefore Sec. 16 is read with S. 17 the 
Court by neeossary implication U required to men- 
tion in the sale proclamation the value of tbo 
property estimated by it. (P 94 0 1] 

(e) Interpret a lion of Statutes ~ Provisions of 
two enactinents when repugnant to each other 
stated. 

Inordcr that two provisions of law may bo called 
repugnant to one another they should be so con- 
tradictory that it will be impossible to carry out 
both of thorn. 04 0 2) 

(f) Government of India Act (1935), S. 107— 
Proviso to O. 21, R- €6, Civil P- C-, as amended 
by Patna High Court, is repugnant to Sec. 16 
read with S. 17, Bihar Money-lenders Act 
Latter enactment not being reserved for assent 
of Governor-General or HU Majesty, S. 16 read 
with S. 17 of the latter Act is void. 

While the Proviso to 0. 21, R. 66, Civil P. C.,as 
amended by the Patna High Court asks the Court 
not to mention any estimate of value in tho sale 
proclamation except those, if any, given by tbo 
parties and not to vouch for the correctness of any 
of them, Sec. 16, Bihar Money-lenders Act read 
with 8. 17 of the same Act orders the Court to fix 
tho value very carefully and by necessary implica- 
tion compel them to put the value estimated by 
them in tbo sale proclamation and to sell tho pro- 
lietty if tbo price fetched U only according to tho 
value fixed by them. Hence, the provisions of S. 16 
read with See. 17 of tho above mentioned Act ace 
repugnant to the Proviso of O. 21, R. 66 and as 
tbe said Act was not reserved for tho assent of tho 
Governor-General or the signification of the pleasure 
of His Jfajesty, tbo provisions of S, 16 read with 
8. 17 are void. (P 94 0 1. 2] 

(g) Government of India Act (I93S), Item d. 
of Lilt 3 of Sch. 7 — Concurrent LegUlative 
subject'— Meaning of civil procedure explained- 

Civil procedure as used in Item 4 of list III in 
Sch. 7, Government of India Act, includes law of 
limitation and all matters included in the Code 
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of Civil Procedure as i( stood on the day the Gov- 
jrnment of Indie Act was passed. In other words* 
all matters whether reUting to procedure or not 
included in the Code of Civil Procedure on the date 
ci the passing of tbo Government of India Act are 
-Concurrent Legislative Subjects The words **and 
all matters, etc/' enbrge the subjects of Concur- 
rent L^isUtion by including every matter included 
in the Codo of Civil Procedure on the date of pass* 
ing of the Government of India Act. CP 95 C 1} 

Baldeva Sabay. HarioaodaD Siegb and 
Brijkishore Prasad Sioba — 

for Appellant. 

Kborsbaid Husnam, Sarjoo Prasad and 
B. J. Bahadur — for ResportdenL 


Mohamad Noor J»— This appeal arises 
out of a proceeding for execution of a mort* 
gage compromise decree. In Miscellaneous 
Appeal No. 199 of 1938 (not admitted as 
yet) which arises out of the same execution 
proceeding and is by the same appellant, 
this Court on 6th July 1938 ordered that 
it the judgment.debtor.appellant deposited 
to the credit of the decree*boIder a sum of 
Bs. 100 by 11th July next, the sale of the 
mortgaged properties would be adjourned 
for two months and if within that period 
he deposited Rs. 6000 the execution would 
be stayed. The judgment.debtor.appellant 
'deposited Es. 100 but did not deposit Rs. 
6000. In the meantime a fresh sale pro- 
clamation was issued fixing 12th September 
19S8 for sale. On 15th July 1938 came 
into force certain Sections (including 8s. 16 
and 17), Bihar Money-lenders Act, of the 
Provincial Legislature (Act 3 of 1938). The 
judgment-debtor raised fresh objections to 
the execution and asked the Court to take 
under the new Act. One of them 
which alone has been pressed before us 
^ras that the Court should 6x the value of 
the properties to be sold os enjoined in 
S. 16 of the Act. The learned Subordinate 
Judge held that it could not be done as the 
^tion was applicable only when applica. 
tion for eiecutioD of a decree was made 
utter the Act came into force. The objec 
ttons were re];^ted and the judgment, 
debtor has preferred this appeal, nod the 

non-compliance of 
o. lb, Money-lenders Act. 

The learned Advocate-General for the 
appellant intended that the views of the 
learn^ Subordinate Judge as to the appli. 
cabihty of S. 16. Bihar Money-lenders Act 
are erroneous. Its application cannot, in 
Its terms, bo restricted to the execution 
proceedings started after the Act came into 
force. Mr. Ivhursbaid Husnain for tho ros- 


poodenb has supported the order of the 
learned Subordinate Judge on three grounds: 
the first is that the Section applies only to 
proceedings which were started or will be 
started after the Act came into force, 
namely 15tb July 1938, and not to all tbo 
pending execution proceedings; the second 
is that S. 16 overrides only the provision 
contained in any other law or in anything 
having the force of law, but unlike S. 13 it 
does not override the contracts between 
the parties or a decree or order already 
passed and the decree-holder is entitled to 
proceed to sell the entire property without 
its being valued by the Court beforehand ; 
the third ground is that S. 16 of tho Act 
along with S. 17 which follows it, is void 
under S. 107, Government of India Act of 
1935, as it is repugnaht to a provision of 
the Code of Civil Procedure, an "existing 
Indian law,*' namely O. 21, R. 66, as it 
stood on 1st April 1937. 


As regards the first contention that the 
Section is applicable only to execution pro- 
ceedings started after the Act came into 
force, there is no substance in it, though 
this view was adopted by the learned Sub. 
ordinate Judge. In my opinion the words, 
when an application is made for the execu- 
tion of a decree passed in respect of a loan, 
4c., &C. mean nothing more than when 
a decree specified in the Section is under 
execution. It was coDtended that steps 
provid^ in this Section are to be taken 
imm^iately after an application is made 
for the execution of a decree and as the 
application foe execution in this case was 
made when the Act was not in force, tho 
steps provided in tho Section cannot bo 

contention, if accepted, 
will lead us to a number of complications 
and anomalies. Under the amended Order 
^1, Rule 22, notice to judgment-debtor is 
necessary id all cases except when there 
IS an oral application for execution by 
arrest. It is obvious that unless notice is 
issued and served upon the judgment-debtor, 
no enquiry about the valuation of the pro 
^rties can be made. S. 16, Money-lenders 
Act, prescribes procedure for the sale of the 
property of the judgment-debtor and tho 
pr^edure to be followed in pending cases f 
when a new procedure is prescribed by law * 
wU be according to this new rule, so far 
as It IS ap^icablo and not according to tho 

Section, it is 

quite clwr to me that in those execution 
oases which on 15th July 1938 were at a 
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stage when the properties were not sold, 
the sale must J)e according to the procedure 
laid down in that Section, provided of course 
that the Section is not void. Therefore the 
view taken by the learned Subordinate 
Judge was, in my opinion, wrong. 

Apart from this the question has been 
made clear by a declaratory Act of the 
Provincial Legislature (Act 5 of 1938), 
which came into force when this appeal 
was being heard by us (19th September 
1938). This Act declares [S. 3 (2)J that the 
provi’iioDS of Ss. 15 to 18 (both inclusive) 
of the Money-lenders Act shall apply and 
shall he deemed to have always applied to 
proceedings in execution arising out of suits 
referred to in sub-s. (1) of S. 3 whether 
such proceedings were instituted before or 
after the said Sections came into force. 

The next contention of the learned advo. 
cate for the respondent has been that S. 16 
of tlie Act overrides anything contained in 
any law or anything having the force of 
law, but it does not override contracts or 
previously passed decrees or orders of Court. 
Thia contention also is, in my opinion, 
untenable. First of all, the learned advo. 
cate has not been able to show us any con. 
tract by which the judgment.debtor agreed 
that bis property should be sold without 
tixiog any value for it. What the judgment* 
debtor agreed at the time of the passing of 
the compromise decree was that in case he 
made default in the payment of the instal- 
ments fixed therein, the mortgaged proper- 
ties or sufficient portion tliereof would be 
sold. How the sale was to be effected is a 
matter of procedure and must be governed 
by the rules of procedure in force at the 
time of sale. 

Mr. Khurshaid Husnain contended that 
as the compromise decree did not specify 
the part suflicient for the satisfaction of 
the decree, tlie executing Court could not 
by virtue of Sec. 16 of the Act, which does 
not override the agreement or the decree, 
decide what part is to be sold. There is no 
force in this contention. The decree itself 
provides that either the entire mortgaged 
property or a part of it sufficient for the 
sati.sfaction of the decree would be sold. 
This provision does not preclude the Court 
from fixing the value of the property and 
of its part sufficient for the satisfaction of 
the decree. In my opinion therefore S. 16 
of the Act does not override any contract 
between the parties or the decree. The 


learned advocate nest contended that this 
Court on 6th July 1938, in Miscellaneous 
Appeal No. 199 of 1938 ordered that the 
properties of the judgment.debtor would be 
sold if Es. 6000 be not deposited within 
two months of that date. That order meant 
that the property would be sold in the 
manner and according to the procedure 
under which it was going to be sold before 
that order. No new procedure could now be 
applied for sale. This argument also in my 
opinion, has no force. If after the order of 
this Court the Legislature has intervened 
and provided that the property is to be sold 
only under the procedure prescribed by it,, 
the order of the Court will be of no avail in 
the face of a positive legislative enactment. 

The most serious contention of the learned 
advocate for the respondent has been that 
Sec. 16, Money-lenders Act, on account of 
its being repugnant to a provision of the 
Code of Civil Procedure as it stood on Ist 
April 1937 is void. This argument requires 
a careful consideration. Civil procedure is 
mentioned in the Concurrent List of the 
Legislative Subjects in Sch. 7, Government 
of India Act, 1935. In other words, the 
Provincial Legislature as well as the Cen- 
tral Legislature can deal with matters*, 
relating to it. But the Government of 
India Act has provided safeguards to avoid 
conflict between the two Legislatures in 
connexion w*ith those matters for which 
the legislative authority is concurrent, that 
is to say for which both the Provincial 
and the Central Legislatures can pass 
enactments. S. 107, Government of India 
Act, runs thus : 

If any provision of Provincial Law is repugnant 
to any provision of a Federal law which the 
Federal Legislature is competent to enact or to 
any provision of an existing Indian law with res- 
pect to one of the matters enumerated in the Con- 
current I^egi&lative List, then, subject to the 
provhioDS of this Section, theF^eral law whether 
passed before ©rafter the Provincial law or, as the 
case may be, the existing Indi.'ui law, shall provail 
and the Provincbl law shall, to the extent of the* 
repugnancy, be void. 

Ii^ other vvords this sub.s. (l) of S. 107 
says (leaving aside from consideration the 
Federal Legislation to be passed) that when 
a Provincial Legislature enacts any law in 
respect of any matter enumerated in the 
Concurrent Legislative List which is repug- 
nant to the existing Indian law, it will be* 
void to the extent of that repugnancy. 
There is an exception to this in sub-s. (2)* 
of the Section which provides that in case 
a Bill has been reserved for the assent of 
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the Governor-General or for sigDiOcatiou of 
His Majesty’s pleasure and such assent be 
given, the Provincial legislation, thoagh 
Tepognaot to the existing Indian law, will 
not be void, Tliere is a further proviso that 
if such assent is given and the Provincial 
Legislature overrides the existing Indian 
law, the Federal Legislature will not be 
able to amend it again without the previous 
sanction of the Governor.General. The 
object of S. 107 (l) and (2) h to make the 
Governor .General or His Majesty the co. 
Drdinating authority in respect of concur, 
rent legislation to avoid coofiict between 
a Provincial Act and an existing Indian law 
or Federal legislation. 

Mr. Kbursbaid Husnain contended that 
S. 16, Bibar Money-lenders Act. is repug. 
nant to the Code of Civil Procedure which 
is the existing Indian law so far as the 
matter before us is coacerned. 

**£xi&tiDg Indian Ian" means any law, ordU 
nance, order, byOaw, rule or regulation passed or 
made before the commoQCCxnent of Part S of this 
Act by any Legislature, authority or person in any 
territories for the time boiug compriskl in British 
India, being a Legislature, authority or person hav- 
ing power to make such a law. ordioance, order 
by-hw, rule or regulation : S. 311. Government of 
India Act. 


Therefore, the Code of Civil Procedure 
as it stood on 1st April 1937, namely th 
day on which Part. S.Goveroment of Indi; 
Act, came into force, is an existing Indiai 
law. It is now necessary to examine th 
provisions of the Code to which Sec. 16 
Money-lenders Act, is arged to be repug 
nant. namely O. 21, R. 66. This Rule a: 
originally enacted by the old Imperia 
Legislative Council provides that when ani 
property is ordered to bo sold by publi. 
anction m execution of a decree, the Couri 
shall cause a proclamation of the intended 
sale to be made. Then it speci6ed the con- 
tente of the sale proclamation and provided 
that it should be drawn up after notice tc 

thedwree-holderand the jadgment-debtoi 

and should state the time and place of sale 
Among the things which the sale procla. 
matioD 18 to contain is everything which 
tbe Court considers material for a pur. 
cb^er to know m order to judge of the 

hddSa?il • VropeHy It was 

held that it wm incambent upon the Court 

r property 

advertised for sale and put the value in 

proclamation. Judicial pronounce- 

mente went so far as to say that mention. 

>Dg a grossly inadequate value in the sale 


proclamation was a material irregularity, 
This rule was amended by this Court under 
its rule. making power under S. 122, Civil 
P. C. Notice to decree. holder and judg- 
ment-debtor was dispensed with as a notice 
under Rule 22 was provided iu every case 
except in case of oral application for execu- 
tioD by arrest and a provision to the 
following effect was added : 

Provided that no estimate of tbo value of the 
proi'erty, other than those, if any, made* bv the 
decree* holder and judgment debtor reflectively 
together with a statement that tho Court doQn not 
vouch for the accuracy of either shall bo inserted 
in the sale proclamation. * 


The amendment came into force ou 1st 
March 1936. The effect of this Proviso is 
that the Courts are not to estimate the 
value of the property to be sold and are 
prohibited from inserting in the sale procla- 
mation any value other than those, if any, 
mentioned by the decree-holder and the 
judgmeot-debtor and if the value given by 
parties is inserted, the Courts must state 
that they do not vouch for their accuracy. 
This was the law, as I have said, on 1st 
April 1937 when the Government of India 
Act came into force, and as it was a rule 
framed by a competent authority empower- 
ed by the Code itself to frame rules, it was 
the existing Indian lawasde6oed in S. 311, 
Government of India Act. It was argued 
on behalf of the appellant that the Proviso 
which came into force on Isb March 1936 
is not covered by the Concurrent Legisla- 
tive List and I shall deal with this point 
later. Now, it is admitted that the assent 
to the Bihar Money-lenders Act was given 
by the Governor and it was not reserved 
for the assent of the Governor-General or 
for the signification of the pleasure of His 
Majesty, Therefore, its provisions if repug- 
nant to the existing Indian law are void. 




ap^IIant has not argued that the Proviso 
to O. 21, Rule 66, as it stood on 1st April 
was not; the existing law of India. What 
be argued was that Sec. 16. Bihar Money, 
leodera Act. was not repugnant to it. He 
contended that S. 16 of the Act makes no 
mention of inserting any value of the pro- 
I^rty in the sale proclamation and argued 
that whUe Proviso to 0. 21. R. 66, prohi. 

proclamation the 

tioned by the decree.holder and judgment 
debtor and enjoins the Court to lintion 
that It does not vouch for tho accuracy of 
the value mentioned by either. S. 16, Bihar 
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Money-lenders Act, simply asks the Coart 
to fix the value o£ the property which the 
decree.holder wants to be sold and also the 
value of that portion of it the proceeds of 
which the Court considers sufficient to 
satisfy the decree. This argument would 
have been of some force if Sec. 16 would 
have stood by itself and would have been 
self-contained which it is not. It is follow- 
ed by Sec. 17 without which it would have 
been an absolutely useless piece of l^isla. 
tioQ. By itself, it does not describe the pur- 
pose for which the Court is to use its time 
in fixing the value not only of the property 
which the decree-holder wants to sell but 
also of a portion of it the proceeds of which 
the Court considers sufficient for satisfying 
the decree. Then we find that so much 
importance has been given to the fixing of 
this value that the order has been made 
appealable. Then while the main Section 
says that the Court shall fix the value of 
that portion of the property, the proceeds 
of which, in its opinion, is sufficient (or 
the satisfaction of the decree; the Proviso 
says : 

That the Court may order the whole property of 
the judgment* debtor to bo sold If it b satisfied 
that by reason of the nature of such property or 
any other special circumstances sneh property 
cannot reasonably or conveniently be sold in part- 

The purpose of ascertaining the value 
of the property has been specified in 
Sec. 17. There amoug others it is provided 
that except under circumstances mentioned 
therein the property advertised shall not 
be sold for a price lower than that speci- 
fied in the sale proclamation. This clearly 
enjoins upon the Court to mention the 
value as ascertained by it under Sec. 16 in 
the sale proclamation. Otherwise how could 
the Court be told not to sell a property 
(except under certain circumstances) for a 
price lower than the price mentioned in 
the sale proclamation? What is the piice 
mention^ in the sale proclamation to 
which reference has been made in Sec. 17? 
Surely not the value given by the decree- 
holder or judgraent-debtor. The Court is 
not to vouch for the accuracy of either- 
■Therefore by necessary implication the 
Court is required to mention the value 
estimated by it in the sale proclamation. 
Thus while O. 21, R. G6, Civil P. C., as it 
stands after the amendment by this Court, 
provides that the Court shall not enter any 
estimate of the value of the property in 
|the sale proclamation other than the value, 
iif any, given by the decree-holder and the 


judgment-debtor and require it nob to 
vouch for the correctness of either, Sec. 16 
read with Sec. 17 of the Act enjoins the 
Court to estimate the value and mention 
it in the sale proclamation, such value 
being of such a bindiug character that the 
property cannot be sold for a lesser price 
except under certain specified circumstances. 
Id other words, the Court is to vouch for 
the absolute correctness of the value as 
fixed by it. I am clearly of opinion that 
Sec. 16 which must be read with Sec. 17 is 
repugnant to O. 21, R. 66, Civil P. C. 

I do not wish to discuss in detail the 
meaning of “repugnancy It has been dis- 
cussed in a number of decided cases. For 
the purposes of this case, I will construe it 
very strictly and bold that in order that 
two provisions of law may be called repug- 
nant to one another, they should be so 
contradictory that it will be impo^ible to 
carry out both of them; in other words if 
one says “do" and the others say “do not". 
Here we have got two orders given to the 
Coarts : one is by the Proviso to Order 21, 
R. 66, Civil P. C., which asks them not to 
mention any estimate of value in the sale 
proclamation except those, if any, given 
by the parties and not to vouch for the 
correctness of any of them; the other is 
Ss. 16 and 17 of the Act which order then^ 
to fix the value very carefully, make their 
orders appealable to the higher tribunals 
and by necessary implication, compel them 
to put the value fixed by them in the sale 
proclamation and to sell the property only 
if the price fetched is according to the 
value fixed by them, unless of course some 
other considerations arise. In my opinion 
it is impossible for the Courts to carry 
out both the orders. They will have to 
disregard the one or the other. The framers 
of the Money-lenders Act seem to have 
been cognizant of the fact that the provi- 
sion for estunating the value of the pro- 
perty was inconsistout with the Civil 
Procedure Code as it stands and therefore 

they have expressly said that 
notwithstanding anything to the contrary con* 
tained in any other law or in anything having the 
force of law. 

The reference is obviously to the Civil 
Procedure Code. I do not know of any 
other law dealing with the procedure for 
sale of property in execution of decree and 
estimating its value by the Courts. The 
Section therefore obviously repeals the pro- 
visions of 0. 21, Rule 66 of the Code as it 
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stands DOW. I do not wish to enter into the 
discussion of the propositions on which a 
somewhat elaborate argument has been 
addressed to us by Mr. Khurshaid Husnain 
that other provisions of Sec. 17 are also 
repugnant to the Civil Procedure Code and 
to other existing Indian laws. They are not 
before us and have not been replied to by 
the learned Advocate^General who appear- 
ed lor the appellant 

Mr. fiarinandan Singh who also appear- 
ed for the appellant and who repU^ in 
the absence of the learoed Advocate-General 
contended that O. 21. B. 66, as it stands, 
came into force in March 1936 and there- 
fore is not a* Concurrent Legislative sub. 
ject mentioned in List III of Sob. 7, Gov« 
ornment of India Act, because it is not a 
procedure which was in force on the date 
when the Government of India Act of 
1935 was passed. This argument, in my 
opinion, is fallacious and is based upon a 
misre^ing of Item (4) of List III in &h- 
|7. This item makes Civil Procedure a Con- 
current Legislative subject. Civil Procedure 
includes law of limitation and all matters 
[included in the Civil Procedure Code as it 
stood on the day the Government of India 
Act was passed. In other words, all matters 
whether relating to procedure or not includ- 
ed ID the Civil Procedure Code on the date 
of the passing of the Government of India 
'Act are Concurrent Legislative Subjects. 
The words and all matters. &c. &c.” en- 
large the subjects of Concurrent Legislation 
by including every matter included in the 
Civil Pr^dure Code on the date of pass. 
iDg of the Government of India Act. The 
matter in this connexion is the procedure 
to be adopted for the sale of the property 
of the judgment.debtor, u e. issue of sale 
proclamation, etc. This is a matter of civil 
procedure and was included in the Civil 
Pr^ure ^de as it stood on the date 

when the Government of India Act was 
IndS connexion the existing 

iprU 1937. “ 

MasoDS, the matter relat. 
of 'Jeoree and sale pro- 
damation was a matter inoluded in the 
Civil Procedure Code on the date the Gov 
eroment of India Act was nassed Tha 
existing Indkn law ia this Lnexion is 
tift wL? n “ amended by 

193? oo 1st April 

the Provincial Legislature which is con^ 


tained in Ss. IG and 17, Bihar Money-lenders 
Act, is repugnant to it, and not having 
been assented to either by the Governor- 
General Of His Majesty is void. The order 
of the lower Court refusing to fix the value 
of the properties to be sold must be upheld 
though on different grounds. The result is 
that the appeal is dismissed with costs. 

Chatter ji J« — 1 agree. 

By the Court. — We certify that this 
case involves a substantial question of la\7 
as to the interpretation of the Government 
of India Act and is therefore a fit one for 
appeal to the Pederal Court. 

n.S./r.k, Appeal dismissed. 
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James J, 

Mohammed Wasi Ahmed — Petitioner- 

V. 

Ml Bibi Jamila Khatoon — 

Opposite Party. 

Civil Revn. No. 272 of 1938, Decided on 
20th October 1938, from order of Sub- 
Judge, First Court, Gaya, D/. 12th April 
1938. 

(ft) Revision — Court in deelftting party in 
poHeuien of orn.menl* a. pauper doe. not 
act illegally or wilb material irregularity — 
RevUion doe* not lie. 

A Court does not act illegally or with material 
irregularity in permitting a party in possession of 
ornaments to sue as a pauper and bonce the order 
cannot be interfered with by tho High Court in 
revision. [p gg q jj 

(b) Civil P. C. (1908), O. 33. Rule 1— Orna. 
menu worn by woman posing as pauper whe- 
classed necessary wearing apparel 

It is doubtful whether certain ornaments about 
a woman s person can be classed as necessary 

A I H JSS 7 Cal 309 and A I B 19SS Lah S ?1 

tP 96 C IJ 

Raj Kishore Prasad — for Petitioner. 

Bakhruddin and 

b. M. Salcem — for Opposite Parly. 

Order. — This is an application for revi- 
sion of the order of the Subordinate Jud^e 
of Gaya permitting the opposite party L 
sue as a pauper. The Subordinate Judge 
has found that the opposite party is in pos. 
session of ornaments worth Rs. 412 • but 
on the authority of the decision of the Cal 

1926 he has held that these ornaments aro 
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to ho classed as ncce^^^ity \7earing apparel 
witlnn the meoniog of O. 33, Rule 1. On 
behalf of the petitioner, it is argued that a 
more correct view of the matter was taken 
by the Lahore High Court in A I R 1928 
Lab 271' wherein the Calcutta decision 
was criticized. If this matter were before 
me in appeal, I doubt whether I should 
find myself able to hold that a certain 
JamouDt of metal about a woman's person is 
to bo classed as necessary wearing apparel 
when she is posing as a pauper ; but I do 
not consider tbat it can he said that the 
learned Subordinate Judge acted illegally 
or with material irregularity when he 
adopted that view, I do not consider that 
wo have any authority to interfere in revi- 
sion with his order declaring the opposite 
party a paupor; 6nd this application isdis. 
missed. I make no order for costs. 

N.S./R.K. Application dismissed, 

2. La\ Chand t. Mt. PiHo, (1026) 15 A I H Lab 
271^110 I C 122=20 P L R 220. 
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Wort Ag. C. J. and Manohar Lall J. 

Firm Eampratap Sirinarayan — 

Defendant — Appellant. 

V. 

Darsan Bam, Plaintiff and others, 

Defendants — Respondents. 
Appeal No. 878 of 1936, Decided on 15th 
August 1938, from appellate decree of 
Judicial Commissioner, Chota Nagpur, 
D/. 2nd May 1936. 

(a) Mortgage — Priority — Decree creating 
cherge on properly pM»ed on 19th February 
1932— Seme property mortgeged on 26th April 
1932— Decree registered on lOtb June 1933 ^ 
Mortgagee held had priority over decree* 
bolder. 

A dec roe- holder obtained a compromifo decree 
on 19tb February 1032 by ^bich a charge was 
created on certain immovable property of the judg- 
ment-debtor. The same property was however 
mortgagc<l to a third party on 26tb April 1932. 
The compromise decree was registered on lOtb 
June 1933 : 

Held that the mortgagee bad priority over tbo 
(lecrce.holdcr as the registration was invalid, the 
Registrar having do jurisdiction to register the 
decree. [P 06 0 2; P 97 0 1] 

(b) RegUtration Act (190d), S. 87 — Scope 
and operation. 

Tbo operation of S. 87 does not extend to tbo» 
ca^es in which an application for registration id 
made out of time: AIR 102$ F C 270. Ret. on. 

[P 96 0 2] 

K. K. Banerji — for Appellant. 

B. C. De and A. B. Jba — 

for Iie$po?idents, 


Wort Ag. C. J. — This appeal raises a 
question of priority. The appellant obtained 
a compromise decree (so it is stated) on 
19th February 1932, by which a charge 
was created on the property which was the 
subject-matter of a mortgage executed in 
favour of the respondent in this appeal on 
26th April 1932. The compromise of the 
appellant was registered on lOtU June 1933 
and in those circumstances the Court below 
has held that the registration was invalid 
and as a consequence of that finding baa 
held that the mortgagee of the mortgage of 
26th April 1932, ha.s priority over the 
appellant. 

Mr. K. K. Banerji on behalf'of the appel- 
lant contends tbat the registration was a 
valid registration. His argument depends 
on a further contention that the decree was 
not drawn up by the Calcutta High Court 
on its Original Side until Ist June 1933, 
which would make the registration in the 
same month within time under S. 23, 
Registration Act. If we are to accept that 
statement although there is no evidence of 
it before us, tbat is to say, there is no find- 
ing in the Court below on this question of 
fact, it puts Mr. Banerji's client completely 
out of Court by reason of S. 47, Registra. 
tioD Act, because we must assume prime 
facie that the operation of the charge dated 
from Ist June 1933, the date upon which 
the decree was drawn up by the Master of 
the Court as I have stated. That would 
appear to conclude the matter. There was 
one suggestion during the course of the 
argument that, even assuming tbat the 
compromise was to be taken as having 
been executed on 19th February 1932, (in 
which event of course the appellant would 
have priority), the registration of 10th June 
1933, must be valid on the assumption that 
what ought to have been done was in (act 
done, and that in any event the irregularity 
in registering the document would be cured 
by S. 87, Registration Act. There is a clear 
authority however, of the Judicial Com- 
mittee of the Privy Council in 56 I A 379,* 
tbat the operation of 8. 87 does not extend 
to those cases in which an application for 
registration is made out of time. 

The further contention is that under 
S. 47, the operation of this decree of 1st 
June 1933 (if we are to take it to be as on 
that date), must take effect f rom the date 

1, Ma Pwa May v. Chettyar Firm, (1920) 16 
A I B P C 270=120 I 0 645=7 Rang 624=56 
I A 370 (P C). 
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upon which the parties entered into it. 
After a careful consideration of that point 
it seems to me to be an impossible con* 
struotioD of S, 47. S. 47 refers to a regis. 
tered document and its operation from the 
date on which it would have operated if no 
registration bad been required or made. 
Mr. Banerji s further argument forces us to 
the conclusion that the operation of the 
decree would date from 1st June 1933» the 
compromise of February 1932 being a mere 
contract between the parties which led to 
the drawing up of the formal decree on 1st 
June 1933. It will be seen that I have 
assumed that the decree was dated 1st 
June 1933. throughout this judgment ; but 
if we are to take it that the decree was 
dated from I9tb February of the previous 
year, the appellant would fail on the other 
ground, namely that the Begistrar bad no 
jurisdiction to register the document. Mr. 
Banerj'i’s client, therefore, unfortunately 
finds himself on the horns of a dilemma on 
jeither one of which he is implied. The 
TesuU is that the decision of the Court 
jbelow is affirmed and the appeal dismissed 
with costs. 


n.s./r.k. 


Appeal dismissed^ 
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Courtnbt.Terrell C. J, and 
Fazl Ali J, 

Bai;naf?i Prasad and others — 

Plaintiffs — Appellants. 

V. 

Binda Prasad Singh and others ^ 

Defendants — Respondents. 

0^ 1935 and 10 of 
1936, Decided on Slat March 1938 from 
-deoieioD of Addl. Sub-Judge, Patna, D/. 
3l8t March and 9th April 1935. 

“ Allen.llon - Manager - 
^wer of manager to alienate joint famny pro- 

J •"®‘ *® »» »«» di«iualif, kio, 

family— 0*1 *“ improve condition of 

on bim I* that he must act with prudence.*^ 

- beinff merely 

Jaw bag pJgMd ?iSt^on7u“in?rg ^we« 

be intended to impose 

power as would vt^ually^Mll^him from d i"® 

*o ouCamlr/ 


posed on a karta is that he must act with prudence 
and prudence implies caution as well as foresight 
au4 excludes hasty, reckless and arbitrary conduct. 
The manager will thus not be allowed to enter 
into any transaction which may bb speculative or 
fraught with ri^ks or which may involve apossibb 
Hty of loss to the family and the Courts will not 
encourage him cither to part with the joint family 
property or to encumber it merely in order to 
increase the immediate income of the property, 
because a prudent person will not sacrifice a certain 
and stable income in favour of the more prospect 
of a better income. [^> 102 C 2] 

In certain peculiar circumstances, the alienation 
of part of the joint family property by a karta for 
the acquisition of new pro^etv may be upheld. 

[P 102 C 2] 

Where therefore no less than seven adult mem- 
bers of a joint Hindu family with the knowledge 
available to them and possessing all the informa- 
tion about the means and requirements of the 
family were convinced that the proposed purchase 
of the new property was for the benefit of the 
estate and the evidence on the record showed, that 
they were not guided by merely sentimental con- 
slderations but acted as a prudent owner would 
have acted iu the circumstaucss of the case and it 
was not showu that the property mortgaged by 
tbe manager was of any particular utility to the 
family but on tbe other hand tho evidence showed 
that as a result of tbe purchase the membere of 
the joint family acquired certain other proprietary 
interests, tbe consolidation of which had tbe effect 
of converting them from mere teuauts. who had to 
pay a heavy rent to tho landlord, into landlords 
which fact by itself was of gmt advantage lo tho 
family and having regard to the attitude of all the 
adult members of the family then living it could 
not be said that tbe plain tiffs-mortgagoes, when 
they advanced tbe loan, did not act honestly or 
that they had not goed reason to be satisfied that 
the manager was acting, in the particular instance 
for tbe benefit of tbo estote : 

Beld that tbe transaction was bindioe on all 
“embers of tbo joint family : 6 M I A 393 
(Pp); A I li 2935 Pat 289; AIR 29S9 Pal 130 

on; air 19IT pc 

oj. r.xpL, Case Into discussed, [P 103 q 

(b) Hindu Law-DebU-Manager-Manager 

boiroowmg money on hundi or promiMory note 
to meet joint family necessity— Other members 
of the family can be sued on and made liable 
Upon nundi or promissory note« 

Where the manoger of a joint Hindu family 
Mrrows money on a liundi or n promissory note to 
meet o jomt family necessity, tbo other mombers of 
the fainily may ho sued on and made liable upon 
the hundi or promissory note. A managing mem- 
^r cannot be regarded as a mere agent for the 
family, b^use ho is himself a member of the 
famly and having regard to the powers which vMt 
in him under the Hindu lawhrmaySte^ 

At any rata a joint Hindu 
family being a legal person according to Hindu 
law may be represented and may act through the 
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coutractcd other wise. .Ml that is necessary to 
make all the mi mbers of the family liable is that 


the debt should have been contracted for family 
nece.'jity or for the benefit of the family. There is 
QOthiug iu the Negotiable lustrumcots Act ^hich 
should preclude a Court from applMog the princi* 
pie." of Hindu law to a 5>uit based on negotiable 
instrumooti. ludeed, it would always be open to 
the holder <.f the iu^trument to sue the maker and 
accept 'T of the instrument and he need not sue all 
the members of the joint family if be (o chooses. 
He will also bo entitled to avail himself fully of 
the benefit of the specific provision in the Negoti- 
able Instruments Act which is to the effect that 
once the execution of the document is proved, 
consideration will be presumed. He may however 
waive tho benefit of Ihi' provision aud adduce direct 
evidence to prove the passing cf consideration. 
Similarly, there should be nothing topreventbim if 
be ba.s evidence in his possession from proving that 
the maker of the instrument borrowed money to 
meet a family noces>ity and if he succeeds in prov- 
ing It the Court would not refuse to apply the 
Hindu law on the subject merely because the suit 
is based on a negotiable instrument : A I JC J034 
P C 4; A I fi 2U2^ All 126: A 1 B 2033 Lah 494 
and A I Ii2033 Pal 263. Bel. on; A I B 2928 P C 
246. Erpf.: A I B 2023 Cal 2062; A I B 2923 
Cal 2233; 21 31 L J 326 and A 2 B2934 Pat C29, 
Not foil.; C(i$c lato disexisird. [P 104 C 1; 

P 105 C 1,2; P lOGC 1) 

Baldeo Sahay, Chaudhury Mathura Pra- 
sacl» HarinaudaD Sahay Siuba and S. 
^lehdi Imam — for Appellanis. 

B. C. Do, B. N. Rai, Krishna Deva Prasad, 
A. N. Lai and Ram Swarup Siuba — 

for Bespondents. 

Fazl AH J. — These appeals arise out 
of two suits instituted by the plaintiffs to 
recover from the defendants, who consti- 
tute a Hindu joint family, their dues under 
u mortgage bond dated 17th August 1913 
and four bundis dated 26th October 1930. 
Tho mortgage bond as well as the hundis 
executed by a deceased member of the 
defendants' family, namely Jang Bahadur 
who had been given a general power of 
attorney by all the adult members of the 
family, about six in number, and who 
according to the plaintiffs was to all in- 
tents and purposes the karta of the family. 
By this bond (which is the subject-matter 
of mortgage suit No. 48 of 1933) Jang 
Bahadur mortgaged certain joint family 
properties to secure a loan of Rs. 10,000 
and agreed to pay compound interest at the 
rate of Rupees 15 per cent, per annum with 
annual rests. The bundis (which form the 
subject-matter of the second suit — Money 
Suit No. 3 of 1934) had been drawn by 
him for a sum of Rs. 16,100 to replace 
three other bundis for Rs. 12,000 which 
according to tho plaintiffs had been signed 
by Jang Bahadur on 2nd August 1927 to 


A* L R. 

satisfy certain dues other than the dues 
under the mortgage bond. Both the suits 
were tried together as the parties were 
common and the main defence put forward 
on behalf of the defendants in them was 
that Jang Bahadur was not the karta of the 
family and neither the mortgage bond nor 
the hundis were binding on tho defendants, 
inasmuch as there was no legal necessity 
for the debts contracted by means of these 
documents. In the mortgage suit the defen- 
dants raised two further pleas, viz. (l) that 
the rate of interest provided in the mort- 
gage bond was exorbitant and it was not at 
all necessary for Jang Bahadur to contract 
a loan at that rate and (2) that the debts 
for which Jang Bahadur is alleged by the 
plaintiffs to have given the first bundis in 
1927 bad been paid off prior to that date 
and these bundis Lad in fact been drawn in 
part payment of the dues under the mortgage 
bond dated 17tb August 1913. In support 
of the last plea the defendants rely on an 
endorsement in the mortgage bond itself 
and it is contended on their behalf that the 
account given by the plaintiffs in the plaint 
is incorrect, inasmuch as no credit has been 
given for the sum of Rs. 12,000 for which 
the hundis had been drawn by Jang Bahadur 
on 2Dd August 1927. The defendants raised 
various other pleas in the Court below but 
none of them was pressed duriog the hear- 
ing of the appeals in this Court. 

Id dealing with the appeal in the mort- 
gage suit it will be convenient at this stage 
to dispose of the defendants criticism of the 
account put forward by the plaintiffs in 
respect of the dues under the mortgage 
bond. It appears that Jang Bahadur bad 
made certain payments from time to time 
in connexion with the debt due under the 
mortgage bond and these payinonts had been 
duly endorsed on the back of the bond. The 
aggregate of the payments which were made 
before 22Dd August 1927 came to Rupees 
12,000 and after going through tho accounts 
in presence of Jang Bahadur Baijnath 
Prasad, one of the plaintiffs, made the fol- 
lowing note OD the back of the bond : 

The prioclpal and iaUrcst in rcs]«ct of tbo bond 
comes to Rs. 34,430 4.0 oo adjustmoDt of acconot, 
out of which Rs. 2480-4-0 is reoutted; Hs. 12,000 
received formerly stai^ds credited as above, the 
balaaca Rs. 10,000 has been received today, on 
account of interest, so there ^remains due up to 
this date the balance Rs. 10,000 (rupees ten thou- 
sand), on which interest will run according to the 
terms of tbo bond, tbo interest and compound 
interest from this day will run according to the 
tenns in the bond. etc. 
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A similar DOte Vi-as made by Jang Baha. 
dur oa the bond which runs as follows : 

On cdlcalating ioldr^st and compoaud interestt 
on sotting o0 the amoanU credit^ above nud on 
laying Rs. 10,000 in casb tbUday, we paid iu full 
the interest and compound interest up totbisdate* 
Now R$. 10.000 priocipa), rcumincd due by us, 
upon which interest and compound interest will 
run from today iu accordance with the stipuU* 
tious made in the bond. 

These eodorscineats plaioly meau that oq 
22nd August 1927 a sum of Rs. 10,000 only 
was found to be due to tlie pJaintiffs under 
the mortgage bond but this is not what the 
figures upou which the account is based 
show. These figures show that out of an 
aggregate sum of Rs. 34,430-4-0, Rupees 
2430.4.0 was remitted and Rs. 10,000 was 
paid by Jang Bahadur. This leaves a 
balance of Rs. 22,000 and not Rs. 10,000. 
The defendants' explanation of the discre. 
pancy is that on t he very date which the 
endorsements bear Jang Bahadur had paid 
off Rs. 12,000 by drawing three huudis for 
that sum in favour of the plaintiffs which 
were accepted by Janbi Singh, the senior- 
most member of the defendants’ family and 
thus the debt due under tho mortgage bond 
was reduced to Rs. 10,000. The plaintiffs’ 
case on the other hand is that the hundis 
had been drawn by Jang Bahadur to pay 
off an entirely separate debt (to which I 
shall have to advert presently) and that by 
oversight the sum of Rs. 12,000 which had 
been paid before 22nd August 1927 and 
which had been already taken into oonsi. 
deration in arriving at the total figure of 
fo. 34,430.4-0 wasdeducted once more from 
that sum. Their case in short is that on 
22Dd August 1927 the defendants owed to 
them Rs. 22.000 and not Rs. 10,000 and 
the statement in the endorsement that tbev 
owed Ea. 10.000 is a mistake. 

Now prima facie it seems difiScult to 
believe that tho plaintiffs who are money, 
lenders by profession would commit such 
a palpable error in adding up tbe account 

"v arguments addressed 

to us on behalf of the parties I am not on 

learn^ Subordinate Judge who seems to 
considerable attention to this 
fh J ft ® parties’ case 

t^thi ®^'480.4.0 found due 

K f^ a result of tbe account. 

iDg betwwn tho parties had been arrived 
at after giving credit to tbe defendante for 

mW been 

paid before 2nd August 1927 by several 


instalments but in tbe endorsements made 
by Baijnath on that date it is stated that : 

Rupcc;i 12,000 received formerly stands credited 
iissibcvcaud the bclanco Ru[«es 10,000 b.as becu 
received today. 

These words do lend some support to 
the ease of the plaintiffs that the sum of 
Rs. 12,000 was calculated twice over and 
their caso is further strengthened by the 
fact that there is uo referenco to the hundis 
in the endorsement nor is it stated that in 
addition to tbe sura of Rs. 10,000 p.aid in 
cash on 2nd August 1927 a further sum of 
Es. 12,000 bad been paid to the plaintiffs 
on that date. What is of still greater im- 
portance is that such evidence as there is 
. on the record strongly iioints to the conclu- 
sion that tho hundis of 2Dd August 1927 
had lieeti drawn by Jang Bahadur to pay 
off debts other than the debt due under 
the mortg.age bond. It will ho conveniont 
at this stage to refer to the nature of 
those debts. 

It appears that Jang Bahadur used to 
manage on behalf of the plaintiffs two 
villages named Manibpur which the plain, 
tiffs bad purchased from its previous pro- 
prietor in 1913 and village Saksora of 
which they are ijardars. The plaintiffs’ case 
is that on going through tho accounts it 
was found that a sum of Rs. 8691 was due 
to the plaintiffs from Jang Bahadur out of 
the total collections mado by him in these 
two villages and the defendants further 
owed to the plaintiffs a sum of Rs. 6370 
as rent for two other villages which were 
held by them in Tbika under the plaintiffs 
through Jang Bahadur. The defendants 
further owed a sum of Rs. 4000 which was 
the price of an elephant and a horse both 
of which had been purchased by Jang 
Bahadur from the plaintiffs. From the total 
of these three sums of money and a sum of 
Rs. 859 charged os interest there had to be 
deducted various sums which had been 
previously paid by Jang Bahadur and this 
left a balance of Rs. 12.000 for which Jang 
Bahadur drew in favour of the plaintiffs 
three hundis which were accepted by Janki 
Singh, the senior.mostmemberof the defen. 
dants family. These facts are fully support. 

ed by a number of entries in tbe plaintiffs’ 
account books and although some attempt 
was made on behalf of the defendants to 
show that certain entries in the account 
books were not reliable the defendants en. 
tirely foil^ to substantiate their case. If 
therefore the plaintiffs’ account books are 
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accepted as they roust be ic the present 
state of the evidence tbe defendants* case 
that the bundis bad been drawn by Jang 
Bahadur to pay off a portion of the debt 
due under the mortgage bond must fail. It 
may be stated here that defendants 1 and 
2 have admitted in paragraph 8 of their 
written statement that the total dues 
of the plaintiffs including the price of an 
elephant and a pony and what is described 
as tahwil or collection money amounted to 
a little over Rupees 23,000; but their case 
is that the whole of this amount was 
paid off by them before 2nd August 1927. 
They have however produced no reliable 
evidence to support their statement. 

The next point to be decided in the* 
mortgage suit is whether the mortgage by 
Jang Bahadur is binding upon the entire 
joint family of the defendants. Now, there 
appears to have been some controversy 
before the learned Subordinate Judge as to 
whether Jang Bahadur was or was not the 
karta of the family in the strict sense of 
the term. But from the clear and exbaus* 
tive summary to be found in the judgment 
of the learned Subordinate Judge of the 
evidence on the point, the only conclusion 
which can be reasonably drawn is that 
Jang Bahadur, though he was not the 
senior.most member of the family, was in 
fact its karta and was allowed to act in 
that capacity by all the major members of 
the family. Thus, the real question to be 
determined is whether the mortgage trans. 
action concluded by Jang Bahadur can 
be justified on the ground of legal neces- 
sity or benefit to the joint family to which 
be belonged. Now it is recited in the mort. 
gage bond that out of the total sum of 
Es. 10,000 borrowed by Jang Bahadur a 
sum of Rs. 600 was requiretl to meet certain 
expenses in ooDDe.xion with the marriage 
of a female member of the family and the 
defendants do not dispute that so far as 
this item is concerned the borrowing was 
justified. The dispute really centres round 
the rest of the money which was required 
to purchase a proprietary interest in village 
Sirsi known as the patti of Raja Babu. It 
appears that in village Sirsi there are two 
other pattis known as the patti of Nand- 
kishoro and the patti of Alahkumar. The 
defendants have admittedly spent a con- 
siderable sum of money in purchasing the 
patti of Nandkishore and an eight annas 
share in the patti of Mahkumar. The patti 
of Raja Babu was also purchased through 


Jang Bahadur for a sum of Rs. 34,000 out 
of which E«. 9500 was raised by means of 
the present mortgage bond and Rs. 15,000 
by means of another mortgage bond in 
favour of the vendor of the property in 
question who had been persuaded to charge 
interest at the very low rate of six per 
cent, per annum. The remaining Bs. 9000 
apparently came from the joint family 
savings. Now from the evidence of one of 
the defendants himself (Narondra Narayan 
Singh, defendant 6) it appears that all the 
adult members of the family (who were 
seven in number) not only approved of this 
transaction but were of the opinion that 
the family would be a great loser if they 
did not purchase the property.** This wit. 
ness bad further made the following state, 
ment on the subject : 

For three months before we purchased the pro* 
petty several members of the familystayed at Barh 
for bumouriog Raja Babu (the vendor of the pro- 
perty) and bis mokhtaram Ghasita Lai to sell that 
proi»erty to us Wo were anxious to pur- 

chase that property at aay cost .... and we never 
repented the purchase of that property. 

These statements are suilicient to show 
that not only Jang Bahadur but all the 
adult members of the defendants' family 
regarded the transaction as highly benefi- 
cial to the family. The learned Subordinate 
Judge has also after reviewing the evidence 
at great length shown that the income of 
the property was sufficient to leavo a profit 
of about Rs. 600 to the family after paying 
interest on the sums borrowed by Jang 
Bahadur for purchasing the property in 
question. This conclusion is, to some extent, 
supported by the admission of Narendra 
Narayan Singh, defendant 6, who has 
stated that the patti of Raja Babu was in 
tbika with the defendants* family and after 
paying the thika rent the defendants* 
family mado an annual profit of Bs. 300. 
Further the evidence of Kanbu Mahto 
(P. W'. 3) who worked as a patwari in this 
village under Jang Bahadur shows that the 
defoodants possessed 100 to 125 bigbas of 
raiyati kasbt land in Raja Babu’s patti 
most of which was held by them at a 
bhaoli rent which they saved by becoming 
proprietors of the estate. It would seem 
therefore that the transaction for which 
the money was raised by Jang Bahadur 
was rightly regarded as a profitable one by 
the major members of the defendants 
family. 

It is, however, strongly contended^ on 
behalf of the defendants that even if it is 
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assumed that the tracsflctioD was expected 
to bring some profit to the family, itcanoot 
be upheld, because under the Hindu law 
the manager or karta of a joint Hindu 
family, which includes some oiiDor mem* 
bers also, has do authority to eucumher the 
whole or any portion of the joint property 
of the family to order to raise money to 
purchase fresh property. This contention 
is supported by a number of authorities 
and I propose to deal with it at some 
length. The most authoritative pronounce* 
ment oo the subject is to be found in the 
judgment of the Judicial Committee of the 
Privy Council in the famous case in 6 
MIA 393.^ In that case their Lordships 
said : 


The power of the isanager (or au infant bcir to 
charge an estate not hla own, is, uuder the nindu 
Jaw, a limited and qaalihej power. It cau only 
bo exercised rightly in a case of need, or for the 
benefit of the estate. But where, in the particular 
instaucc, the charge is one that a prudeot owner 
would make, in order to benefit the estate, the 
boua fide louder is not a See ted by the prcc^eut 
cnismanagecneDt of the estate. The actual pressure 
on the estate, the danger to bo averted, or the 
benefit to be conferred upon it. in the i^articulat 
iustaace, is the thing to be regarded .... Their 
Lordships think that the lender is bound to inquire 
into the necessities for the loan, aud to satisfy 
himself as well as bo can with reference to (ho 
parties with whom he Is dealing that tho manager 
is acting in the particular instance for the benefit 
of the estate. But they think that If he does so 
inquire, and acts honestly, the real existence of no 
alleged sufficient and reasonably credited necessity 
is not a condition precedent to the validity ol bU 
charge, and they do not think that under the cir* 
cumstanccs, he is bound to see to the application 
of the money. 


The rule laid down io this passage has 
applied to alienations by 
shebaits. beads of maths as well as 
managers of joint Hindu families and it is 
conceded by both the parties that this 
authority must govern the decision of the 
present case also. The important point 
however to be decided is how the espres. 
Sion benefit to the estate’^ used in this 
authority is to be construed. On this point 
there are numerous decisions whiob may be 
broadly divided under two heads. On the 
one hand there is a line of authorities 
which lay down that the benefit contem. 
plated by their Lordships of the Privy 
Council was benefit of a defensive nature 
calculated to protect the estate from some 
possible or threateneddanger or destruction : 


1. Hunooman Porsaad Panday 7 . Me ± 

16 W R Suther 39=1 Sat fi53 (p 0) 


sec 10 Cal 823,^ 45 All 390,^ 47 All 381.'* 
50 All 776^ and 53 Bom 419.^ On the 
other hand it has been held in a number 
of cases that transactions justifiable on tho 
principle of benefit to the estate are not 
limited to those transactions which are of 
a defensive nature but must be proved to 
be such as a prudent owner would have 
carried out in the interest of the family 
with the knowledge available to him at the 
time : see 50 All 969.’ 42 All 559.^ 46 AU 
3G4,^ 46 Bom 312,*® 48 All 592 ” 3 Pat 
451*' and 7 Pat 798.*^ The confiict between 
these two views seems to have beeo greatly 
accentuated since the pronouDcenjcot of the 
Judicial Committee in 44 I A 147*^ in 
which while dealing with an alienation by 
a mahant of debuttar land which is gov- 
erned by the same principle as an aliena- 
tion by the manager of a Hindu joint 
family their Lordships obsers’ed as follows: 

No iDdicatioQ Is to be fouad In any of them (the 
cases ciUd before their Lordships) as to what is in 
this connexion the precise nature of the things to 
be included uuder the description 'benefit to tbo 
estate'. It is impossiblo, their Lordships think, to 
give a precise definition ol it upplicablo to all cases, 
and they do not attempt to do so. Thepresorvatiou 
* . . the defence against hostile litigation eOectiog 

3. Hurry Mobuo v, Qancsb Chundor, (1681) 10 

Cal 823 (F B). 

$. Bhagwan Das v. ^fahB<leo. (1923) 10 A I R All 
398=71 I C 959=48 All 390=21 A L J 371. 

4. Shankar Sabai v, Baiebu Ram, (1935) 13 

A I R AU 833=36 I 0 769 = 47 All 331 = 23 
A L J 204. 

6. Inspector Singh v. Kharak Singh, {10231 15 
A 1 R All 403=112 I C 831=50 All 776 = 2G 
A L J 577 . 

6. Ragho 7. Zaga, (1029) IC A I R Bom 251=118 
I C 553=53 Bom 410=81 Bom L R SC4. 

7. Jagat Narain v. Mathura Das, (1928) 15 A I R 

All 451=116 I C 484=50 All 069 = 20 A L J 
841 (FB). 

8. Tula Ram v. Tuhi Ram, (1920) 7 A I R AU 11 

=6010 3=42 AU 559. 

9. Mababir Prasad 7 . Amla Prasad, (1924) 11 
A I R AU 879=701 C 517 = 46 All 364 =22 
A L J 295. 

10. Nagiodas 7 . Mahomed Yusuf, (1932) 9 A I R 
Bom 122=64 I 0 933=46 Bom $12=28 Bom 
L R 1094. 


11. Jado Singh v. Nathu Singh, (1926) ISA I 
AU 511=98 I C 773=48 AU 692 = 24 A L 
688 


iA, iseni Madbo v. Obaador Prasad, (1025) 12 
P L T 233 I C 603 = 3 Pat 451 = 6 

18. Jan Mahomed v. Bikoo Mahto, (1929) 16 A T R 
Pat ISO— 116 1 0 88=7 Pat 798 = 10 P L T 
811. 


14. Falauiappa Ohetty v. Devasikamony Pandara 

-fn 4 A I R P 0 33=39 I 0 723 

—40 Alad 709=44 1 A 147 (P 0). 
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It. tbo protection of it or portions from injury or 
deterioration by inuridatiou. these and such like 
thing' would obviou^y bo Unefics. The difficulty 
is to draw the line as to what arc. in this con- 
nexion, to lyc taken as l-enefits and what not. 

It has heen poioted out in some cases 
that there is nothing in these observations 
to encourage the notion that any adveo- 
turous or speculative transaction which 
might proba))ly bring profit to llie estate 
could properly be regarded as beneficial to 
the estate but rather they import that any 
act for which the benefit to the estate can 
reasonably lie claimed must necessarily be 
a defensive act undertaken for the protec- 
tion of the estate already in possession of 
the family. The view expressed above has 
also in some cases been supported by a 
reference to the 28th aud 29ih Verses in 
Chap. 1 of the Mitaksbara which deal with 
the j)Ower of a father to alienate ancestral 


case of need' and one of '‘benefit to the 
estate" and also between “a danger to be 
averted from the estate" and “the benefit 
to be conferred upon it" which shows that 
necessity and benefit are two separate tests 
and not merely two different expressions 
conveying necessarily the same meaning. 
It is no doubt true that where there is a 
pressure on the estate or it is threatened 
with danger and the pressure or the danger, 
as the case may be, is removed, the estate 
is necessarily benefited thereby; butitdoes 
not follow that every case of benefit must 
also be a case of necessity or protection of 
the estate from danger. In my opinion the 
proper way to investigate the matter is not 
to attach too much importance to mere 
verbal expressions used either in the texts 
or in the judgments of the Privy Council 
but to extract the true principle from them. 


property without the consent of bis sons. 
Tl)e 28th ^ erse which contains the text of 
Brihaspati runs ns follows: 

Bven a MDglc iodividua) may coucludo a dona* 
tioD, mortgage, or sale of immovable property, 
duriug a season of distress, for the sake of the 
family, and especially for pious purposes. 

Tlio text is explained in Verse 29 as 


Now, the karta of the family beingj 
merely a manager and not an absolute 
owner, the Hindu law has liko other sys. 
terns of law placed certain limitations upon 
his power to alienate property of which he 
is not the absolute owner. It appears to 
me however that the Hindu law.givora 
could not have intended to impose any such 


follows : 


restriction on bis power as would virtuall 5 ' 


The meaning of that text is this : while the 
SODS and grandsons are minors and iocapeblo of 
giving their consent to a gift and the like or while 
brothers are so and continue unseparated, even 
one person who is capable may conclude a gift, 
bypothccAtioD, or sale of immovable property, if a 
calamity affecting the whole family require it, or 
tbo support of the family render it necessary or 
iudhpcusable duties, such as the obsequies of the 
father or the like make it unavoidable. 

Now as pointed out by Patkar J. in 53 
Bom 419^ the explanation of the text of 
Bribaspati by Mitaksbara in Verso 29 is 
by no means to be considered as exhaustive 
and may be treated as illustrativo. I ven- 
ture to suggest that the same remarks 
apply to the passage which I have quoted 
from the judgment of the Judicial Com. 
mitlee in 44 I A 147.^^ In that passage 
their Lordships simply enumerated certain 
obvious cases of “benefit to the estate," but 
the very fact that they took caretoempha. 
si^e that it was impossible to give a precise 
dofinition of that expression applicable to 
all cases, and that it was difficult “to draw 
tbo line as to what are benefits and what 
not," clearly indicates that they did not 
intend to lay down any exhaustive rule on 
the subject. On tho other hand, in 6 U I A 
393,^ they draw a distinction between a 


disqualify him from doing anythiog to im. 
prove the condition of tbo family. This is 
evident from tbo comprehensive expression 
“for the sake of the family" or “for the 
purposes of the family" used in the old 
text of which tho expression “benefit to the 
family" is the modern translation. I think| 
therefore that the only reasonable limita.| 
tioD which can be imposed on tbe karta is 
that he must act with prudence, and pru- 
dence implies caution as well as foresight 
aud excludes hasty, reckless and arbitrary 
conduct. Tho manager will thus not be: 
allowed to enter into any transaction whicbj 
may be speculative or fraught with risks orj 
which may involve a possibility of loss toj 
tbe family and tbe Courts will not ODcour-| 
age him either to part with tbe joint family| 
property or to encumber it merely in orderj 
to increase the immediate iocomo of the 
property, because a prudent person will not 
sacrifice a certain and stable ineome in 
favour of the mere prospect of a better 
income. There are however reported cases^ 
in which in certain peculiar circumstances 
tbe alienation of a part of the joint family 
property by a karta for the acquisition of 
new property has been upheld : 3 Pat 

451.*- 7 Pat 798*’ and 48 All 592.** 
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Now as I have already stated the peculiar 
feature of the present case is that no less 
than seven adult members of the defen- 
dant s family with the knowledge available 
to them and possessing all the necessary 
information about the means and the re- 
quirements of the family were convinced 
that the proposed purchase of the new 
property was for the benefit of the estate 
and so far as the materials on the record 
go, they show that they were not guided 
by merely sentimental considerations, but 
acted as a prudent owner would have acted 
'in the circumstances of the case. Indeed it 
has not been shown to us that the property 
'which was mortgaged in this case was of 
any particular utility to the family; on the 
other hand, there is evidence on the record 
to show that in village Simri the defen* 
dants bad acquired certain other proprie* 
tary interests and the consolidation of these 
interests bad the effect of converting them 
from mere tenants, who had to pay a heavy 
rent to the landlord, into landlords, which 
jfact by itself was of great advantage to the 
uamily. Besides, having regard to the atti* 
tude of all the adult members of the family 
then living, it cannot be said that the plain* 
jtiffa when they advanced the loan did not 
|act honestly or that they had not good rea* 
’son to be satished that Jang Bahadur was 
acting in this particular instance for the 
benefit of the estate. On the whole there* 
fore I am inclined to think that the learn* 
ed Subordioate Judge was right in uphold* 
{ing the transaction. 

The only other point which arises in the 
mortgage suit is whether the high rate of 
ioter^t at which the money was borrowed* 
was justified in the circumstances of the 
case* The learned Subordinate Judge has 
answered the point in favour of the defen. 
dants and he has given tho plaintiffs a 
decree only for Es. 7000 odd which sum 
was arrived at by calculating simple and 
not impound interest on tbeprincipalsum 
at the rate of Es. 15 per cent, per annum* 
Now It appears that the defendants have 
already paid a sum of about Rs. 22,000 to 
the plaiDtiffsand that if the rate of interest 
mentioned in the bond is applied through* 
out they would be entitled to a further 
sum of Hs. 49,000 odd at the date of the 
euit. These being the circumstances of the 
case there was no real controversy between 
the parties that the defendants were en- 
titled to some relief* The parties were also 
agreed that there is nothing per se wrong 


or improper about compound interest beiog 
claimed by a creditor, especially when tho 
debtor does not pay interest from year to 
year or at such periods when the interest 
is payable. The real dispute between the 
parties was confined to the rate of interest 
to be charged in the circumstances of the 
case. Having, however, given careful con. 
sideratioQ to the arguments addressed to 
us on tho subject, we have come to the 
conclusion that the decision of the learned 
Subordinate Judge, which was based not 
only upon the evidence adduced before him 
but upon his knowledge of the local condi* 
tions, should be upheld. 

The only point which remains to be con- 
sidered is one which arises in the money 
suit based upon the hand is and it is wbe. 
ther the ontire joint family is liable for the 
debts contracted by means of these bundis* 
The first question to he considered is whe- 
ther tho debt for the payment of which these 
bundis were executed was a joint family 
debt. The arguments on this subject were 
confined to two items only (1) an item of 
Rs. 4000 which is said to represent the 
price of an elephant and a horse supplied 
by the plaintiffs to Jang Bahadur and 
(2) an item of Rs. 8691 which represents 
the amount due by Jang Bahadur on 
account of the collections or as it is called 
tawhil of two villages Manikpura and Sak- 
sora of which he was in charge on behalf 
of the plaintiffs. Prima facie there seams 
to be considerable force in the argument 
advanced before us on behalf of the defen* 
dants that these amounts cannot be regard, 
ed as legal necessity. But here again the 
question has to be decided with reference 
to tho peculiar circumstances of the case. 
Upon the evidence on the record there can 
bo no doubt that these debts were regarded 
as legitimate debts not only by Jung Baha- 
dur but by all the adult members of the 
family and when Jang Bahadur executed 
the bundi, he executed it with the concur- 
rence of all the adult members. There was 
no dispute before us that at least three 
members of the family, namely Jang Baha. 
dur himself, his son Binda and Janki 
Singh, who was according to the case of 
the defendants themselves the sonior-most 
member and Uarta, were present when the 
amounts were gone into and they accepted 
the i^unts. It appears also that though 
the huudi was drawn by Jang Bahadur, 
It was accepted by Janki himself. The 
circumstances of the case thus strongly 



104 Patna Baijnath Prasad v. Binda Prasad (Fazl Alt J.) 

suggest that the t«a\Ybil money for which 
the bund is were executed must have been 


spent on the iegitimato needs of the family 
though naturally owing to lapse of time 
and because the defendants are not willing 
to disclose the true facts the evidence as to 
how the Qioney was actually spent is not 
available. As to the price of the elephant 
and the horse, it is contended that they 
are more in the nature of a luxury than 
necessity but in determining the question 
one cannot ignore the circumstances under 
which the family was placed and the fact 
that the elephant and the horse were in use 
of the entire family and regarded as the 
common property. This is virtually con- 
ceded in the evidence of one of the defen- 
dants himself. Besides, if the view, which 
seems to me to be fully justified by the 
evidence and the probabilities of the case, 
is correct that, the debts covered by the 
hundis had been virtually contracted by all 
the adult members of the family through 
Jang Bahadur, all the defendants must 
necessarily be liable to pay the debts, be- 
cause they are sons or grandsons of one or 
the other of the adult members. 

The question which still remains to be 
considered is whether in those cases where 
^tho manager of a joint family borrows 
^money on a bundi or promissory note to 
imeet a joint family necessity the other 
, members of the family may be sued on the 
bundi or promissory note. The question 
has arisen in many cases ioconnesioD with 
a promissory note, but as both a promis- 
sory note and a bundi are negotiable instru- 
ments, it is clear that the answer must be 
the same in each case. It appears that 
before the decision of the Judicial Com- 
mittee in 46 Cal 663,'^ the view which pre- 
vailed in several Higb Courts was that all 
the members of a joint family were liable 
to be sued on a promissory note executed 
by the manager of the family alone, pro- 
vided that it was established that the 
money was borrowed on the promissory 
note for joint family purposes : 23 Mad 

597/® 7 C W N 725^' and 11 C W N 139.^® 
Since that decision however there has 

15. Sidasukh Janki Dasv. Kisban Porsbad, (1918) 

5 A I R P 0 140=60 I 0 216=46 Cal 663= 
46 I A S3 (P C). 

10. Krishna Ayyar v. Kriibna&ami Ayyar, (1900) 
23 Mud 597. 

17. Nagcadra Chandra Dey v. Amar Chandra 
Kuoda, (1903) 7 C \V N 726. 

18. Balsoab Chandra Dc v. RaxndhoD Dhor,(1907) 
11 0 W N 139, 


A. I. R. 

arisen a conflict of opinion among the High 
Courts with the result that while in some 
cases the view expressed in older cases has 
been adhered to: see 44 All 393,^® A I R 1933 
Lab 4942® and 14 P L T 623/^ in others 
it has been held that the manager of a 
joint family cannot by executing a promis- 
sory note in his own name bind the other 
members of the family, no other names 
appearing on the document as those to be 
charged: eee 52 Cal 802/" 41 C L J 535/^ 21 
ML J526^*andl6PLT117/^ In 18PLT 
527"® I had the occasion to deal with the 
matter at some length but out of deference 
to the decision of a Division Bench of this 
Court in 16 P L T 117, I preferred to 
rest my judgment in that case on another 
point which was quite suQicient for the 
purpose. As however the question is an 
important one and it has been raised re- 
peatedly in this Court as well as in other 
High (Courts, it appears to me to be neces- 
sary to decide it in the present case. 

In 46 Cal 663*® their Lordships of the 
Judicial Committee bad to deal with a case 
in which the chief question to bo decided 
was whether on certain hundis e.xecuted by 
a certain person without disclosing that he 
was acting as an agent for another person 
he could be heard to say that ho had exe- 
cuted the hundis not on bis own behalf but 
on behalf of an undisclosed principal. Their 
Lordships of the Judicial Committee decided 
that the plea was not available to him and 
observed as follows : 

It is uot sufljcicut that tho priocipars uamo 
should be ''la t»omc way" disclosed, it must bo 
disclosed in such a way that on any (air intorpre* 
tatioD of tho instrument his name i$ the real name 
of the person liable upon tho bills. 


19. Krisbnanand Nath v. Raja Ram Singh, (1922) 
9 A I R All 116=66 I 0 150=44 All 393=20 
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20 A I R Lah 494=149 I C 556. 
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Tbeir Lordsihipi' attention was directed to Ss. 26 » 
27 aud 28. Nogotlablu Instruments Act of 1881. 
and the terms of these Sections were contrasted 
with the correspond iug provisions of the English 
Statute. It is unnecessary in this connexion to 
decide whether tbeir etfcct is identical. It is sufli* 
dent to say that these Sections contain nothing 
inconsistent with the principles already cnuncUtcd. 
and nothing to support tho contontion. which is 
contrary to all established rules that iu an action 
on a bill of exchange or promissory unto against a 
person whoso name properly a|>t>cars as party to 
the instrument, it is oticn either by way of claim 
or defence to show that tho signatory was in 
reality acting for un undisclosed principal. 

Now, there cao be do doubt that if the 
maunger of a joiot family acted merely as 
an agent for the other members, the prin- 
ciple laid down by the Judicial Committee 
would be fully applicable to a huudi or a 
promissory note executed by him ; but as I 
ventured to i>oint out in 18 P L T 
the Hindu joint family is au institution 
peculiar to this country and Hindu law 
gives its karka the power to contract loans 
to meet a family oecessity or for the bene&t 
of the family according to bis own discre- 
tion and without any express authority 
from the other members of the family. A 
managing member cannot thus be regarded 
as a mere agent for the family, because he 
jis himself a member of the family and 
haring regard to the powers which vest in 
him uudet the Hindu law, he may well be 
[regarded as the principal. Afc any rate as 
pointed out in 44 All a joint 

Hindu family being a legal person accord- 
ing to Hindu law may be represented and 
may act through the managing member or 
the head thereof. Thus, in my opinion, the 
d^ision in 46 Cal 663‘*^ could not have the 
effect of overruling the earlier decision 
which propounded the view that if money 
was borrowed on a promissory note by a 
manager for the bene 6 1 or necessity of the 
joint family, the other members of the 
amily in a suit on the promissory note 
would be liable. The matter which is now 
before us seems to have been very lucidly 
dealt with by Shephard J. in 23 Mad 597 
in the following passage : 

® married woman and her 
into liable on her contracts entered 

lability of tho bus 


T R 348=10] 


Act, 1882, altered the law by limiting the liability 
of the husband to the value of his wife's property 
acquired b}* him. There i$ in this case no joint lia- 
bility. uor is the liability of the husband that of a 
surety, but it re>c'm hies Ic, inasmuch as any defence 
which would Ic o|cn to the debtor would equally 
he oi-eu to him : (1800) 23 Q B D 31 G. 2 S It api»oars 
to me that thc*c observations apply equally to tho 
prcieot cane or to that of a Hindu father whose 
son U joined in au action foe debt brought against 
them. If it is coDsistcut vYith the HllgU^h rule of 
law relating to bills of cxch.'ogo that the husband 
may be joined in au action agaiust hi< wife, it is 
no less consistent with the law of this country 
that a member of a Hindu family should le jcdncd 
iu an actiou against the znanuget cn a promissory 
note made by him. Iu the one cis*', as iu the 
other, there is a liability which U. so to speak, 
external to the obligation arising on the making of 
tho promissory note, and iu loth cases that lia- 
bility is limited, while the liability of the maker is 
absolute. 


It seems obvious that if a persoo suiog 
on a promissory note executed by a Hindu 
father impleads not only the father bub 
also the son as a defendant on tho doctrine 
of the Hindu law that a son is under a 
pious obligation to pay bis father's delifc, a 
Court may pass a decree not only against 
the father but also against the sou. I think 
that the same rule would have applied, if 
there bad been an express enactmeok to 
tbe effect that in all suits where the mana- 
ger of a Hindu joint family is sued uu 
debts contracted for family necessity all 
the members of the joint family would be 
liable and no exception was inude in that 
enactment with regard to suits based on 
negotiable instrumoots. If it is so, I do not 
see bow the position is altered, if the rule 
enunciated above, though not subject of an 
express enactment is part of the law of 
the country. As I have pointed out on an 
earlier occasion, Hindu law does not recog- 
nize any distinction between the liability 
of the joint family when the debt is coo- 
tracted by its karta under a promissory 
note or a bill of exchange and its liability 
when the debt is contracted otherwise. 
Under that law all that is necessary to 
make all the members of the family liable is 
that the debt should have been contracted] 
for family necessity or for tbo benefit ofi 
the family. Where therefore these condi.| 
tions are satisfied I do not see on what 
ground a Court can refuse to grant a decree 
against the other member of the family 
unl^ it is compelled to do so by something 
tobe found in the Negotiable Instruments 
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.Act ov the principles underlying it. The 
jlearnod advocate appearing for the defen. 
:dants read out to us various Sections of the 
Negotiable In-^truments Act but we found 
nothing in any of these Sections which 
should preclude a Court from applying the 
^principles of Hindu law to a suit based on 
negotiable instruments. The learned advo- 
cate for the defendants was further unable 
to show to us how the negotiability of the 
document or otherwise affected can be 
retarded, if the rule of Hindu law is applied 
to a suit based on such an instrument. 
Indeed, it would always bo open to the 
holder of the instrument to sue the maker 
and the acceptor of the instrument and he 
need not sue all the members of the joint 
family, if he so chooses. He will also be 
entitled to avail himself fully of the benefit 
of the specific provision in the Negotiable 
Instruments Act which is to the effect that 
jonce the execution of the document is 
•proved, consideration will be presumed. He 
jmay, liowever, waive the benefit of this 
provision and adduce direct evidence to 
|Prove the passing of consideration. Similarly, 
there should l)e nothing to prevent him if 
he has evidence in bis possession from 
proving that the maker of the instrument 
borrowed money to meet a family necessity 
and I do not see why if he succeeds in 
proving it, the Court should refuse to apply 
the Hindu law* on the subject, merely 
because the suit is based on a negotiable 
instrumoDt. The matter however need not 
be pursued any further, because the view 
which I have ventured to put forward 
seems to me to be supported by the deci- 
sion of the Judicial Committee in 15 P L T 
99.^^ Id that case an action bad been 
brought by the plaintiff on two promissory 
notes executed by a person held to be the 
karta of a joint family and the question to 
be decided was whether the members of 
the joint family other than the karta could 
be made liable on them. It is obvious that 
if the correct legal position is that in an 
action based on a negotiable instrument no 
person other than the maker of the instru. 
ment can in any circumstances whatsoever 
be held to })e liable, the case might well 
have been disposed of by the Privy Council 
on that ground alone. Their Lordships how. 
ever found it necessary to decide whether 
the particular sums for which the action 

20. Aldul Majid v. Saraswati Bai, (1034) 21 A I R 
P C 4=147 r C 1=30 N L R C0=6l I A 90= 
15 P L T 90 (PC). 


was brought had been borrowed for the 
purpose of the joint family business and 
they dismissed the action against the mem. 
bers other than the karta on the ground 
that the evidence was not sufficient to 
prove the plaintiff’s cose. They also had to 
point out that when a promissory note is 
signed by the karta, there is no presumption 
that the borrowing was for the purpose of 
the joint family and the lender must prove 
it. In my opinion, this decision should set 
at rest all controversy on the subject and 
in this view it seems unnecessary for ns to 
refer the matter to a larger Bench. I may 
state here that My Lord the Chief Justice 
who was a party to the decision in 16 
P L T 11 7"*^ takes the same view of the 
matter. 

There is one peculiar aspect of the case 
to which our attention has been called by 
the learned advocate for the plaintiffs. It 
appears that if the main pleas raised by 
the defendants in these appeals are given 
effect to, they will be placed in a far more 
unfavourable position than they are under 
the decree passed by the Subordinate 
Judge. Their main plea in the money suit 
is that there should be a money decree 
only against the heirs of Jang Bahadur 
who drew the bundi and those of Janki 
who accepted it. It is true that if this plea 
is accepted, some of the properties which 
have been sold in execution of the decree 
of the Subordinate Judge and passed into 
the possession of the plaintiffs may have 
to be returned to them. On the other hand 
if we accept the case of the defendants 
that no mortgage decree in the mortgage 
suit can be passed, because the mortgage 
was not justified hy legal necessity, the 
defendants arc, as was conceded by thorn, 
faced with this position that there must be 
a money decree not only against the seven 
adult members who approved of and affirm, 
ed the mortgage transaction but also against 
the other defendants who are the sons and 
grandsons of these persons. It is also not 
disputed that in that case the money decree 
will have to be passed not merely for the 
sum of Rs. 7000 for which a decree has 
been passed by the Subordinate Judge but 
for the sum of Rs. 49,000. Thus the result 
will be that the plaintiffs will have a decree 
for the large sum of Bs. 49,000 against all 
the defendants in the mortgage suit and 
the money decree passed by the Subordi- 
nate Judge will be upheld with this modi* 
fication, that it will he enforceable only 
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ftgaiosfc the shares of the heirs of Jang 
Bahadur and Jaoki. Such a situation even 
the defeodants cannot possibly contem- 
plate with equanimity and their advocate 
frankly conceded before us that a decree in 
those terms will be of no use to them. 
In the result both the Appeals Nos. 10 
and 113 as well as cross-obiection in Appeal 
No. 113 are dismissed, but. in the circuna- 
stances of the case, we would direct the 
parties to bear their respective costs in 
this Court. It seems also unnecessary to 
fix a fresh period of grace, (or the mort. 
gage decree passed by the learned Subordi. 
nate Judge is upheld. 

Gouptney^Terrell C. J. — I have care, 
fully read and considered the clear and 
careful judgment prepared by my brother 
FazI Ali. I agree entirely with his opinion 
on the facts and on the law and have 
nothing to add. 

R.>f./R.K. Ordtr accordingly. 
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Wort Ag, C. J, and Manohar Lall J. 

Commissioner of Income4ax, Bihar 
and Orissa — Petitioner. 


Wort Ag. C. J. — The case which has 
been stated by the Commissioner of Income- 
tax arises out of the following circum- 
stances. The assesses purchased shares to 
the value of Rs. 8.75, 000 in the Eastern 
Iron Co. fitd., which wont into liquidation 
in the year 1924. Out of that liquidation 
a new company was formed known as 
Eastern Coal Syndicate Ltd. This com- 
pany having acquired the assets of the old 
company agreed to allot certain shares and 
debentures to members of the old company. 
In that agreement the assessee was pro- 
mised 43 shares of Ks. 100 each and dehen. 
lures to the extent of Rs. 5,72,000. This 
agreement was not fulfilled inasmuch as 
all the debentures were not granted to the 
assessee as promised. It will be seen from 
the figures I have given that the assessee 
lias lost a considerable sum of the money 
of his original investment made in Eastern 
Iron Co. Ltd. His contention before this 
Court and the question which is submitted 
to this Court for opinion is whether that 
loss is to be treated as a capital loss or loss 
of income and if the latter, whether it can 
be taken into consideration in assessing 
the assessees income tor the purpose of 
income-tax. 


V. 

Kameskwar Singh Bahadur of Da 
hhanga — Assessee — Opposite Part 
Miscellaneous J. C. No. 25 of 193 
I>6cide<l on 20th July 1938. 

Income-tax — Lots — Capitol or income 
Asieuee invetting money in shares of compai 

CoDipAny going Into liquidation out of whh 
new company formed-New company agreeii 
to allot *h«r«« ond debenturci to auoMo 
Agreoment not fulfilled resulting in 
^ting much of ongineUy invested money^Lo 
field of Capitol end not of income end hen< 
not accountable In aMeument. 

The assesMe purchased shares to the value ol 
big amount in a limited comimny. The compai 
aitarwards went into liquidation and out ol th 
liquidation a aev? company was iormed. Th 
company having acquired tbo assets of tho o 
co^ny agreed to allot certain shares and dobei 
the ass^ but tho agreement was m 

‘‘‘at ‘be assessee lost 
ooDsiderablo sum of tho money of his oriain 
investment made in the old comiianr : ** 

Held that the diffoconoe between what the asse 

Q - - — I* iUo iu 1 

s. M. Gupta — for Pelilioner. 

I'rasad ao. 

»• 1 . Bnvastava — /or Opposite Parti 


Sir Sultan Ahmed appearing on behalf 
of the assessee contenils that in considering 
the matter the investment in the original 
company must be excluded from one’s 
attention; that it must be treated merelj’ 
as an agreement by the new company to 
grant these debentures; and also that it 
must be tre.ated as a loan by the assessee 
to the new company. That a debenture in 
essence is a loan and debenture in essence 

18 a mortgage mny be true, but it is impos- 
sible to accept the argument put forward by 
Sit Sultan Ahmed in this respect. Indeed 
It IS a self destructive one. First, it seems 
to disregard the original investment which 
cannot be done, because the rights of the 
a^essee under that investment is the basis 
of the contract entered into by the new 
company and as tho consideration for that 
contract. Secondly, if we are to disregard 
the existence of the original investment, 
then all that we have is a promise by the 
new company to grant debentures to the 
assessee which, as my learned brother 
pointed out in the course of the argument. 

19 a nudum pactum in the circumstances, 
It & nudum pactum, the assessee has lost 
nothing, neither income nor capital. But we 
are bound in deciding this question to take 
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into coDsiileration the fact of the ori^ioal 
investnieDt. Now if the asse$see had been 
a person whose business was to trade in 
shares, the loss which ho has sustained 
niigtit have been taken into consideration 
in computing bis profits assessable to in- 
come tas : but there is no such finding and 
it would be impossible in the circumstances 
to have arrived at any such finding. It is 
clear that the difference between what the 
assessoe has in fact got and what ho origi. 
Daily invested is a loss which is clearly a 
loss of capital and therefore it cannot be 
taken into consideration for the purpose of 
arriving at the assessable income. Theques* 
tion sul>mitted therefore must be answered 
in the negative. Tlie Crown is entitled to 
costs assessed at five gold mohurs. 

Manohar Lail Ji — I agree. 

N.S./R.K. Ansirered in riegativc^ 
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\YOHT Ag. C. j. 

Naihnni Sao — PlaiJiliff — Appellant. 

V. 

Mt. LacMnninia and others — 

Defendants — Respondents. 

Appeal No. 708 of 193G, Decided on 20th 
September 1938, from decision of Sub- 
Judge, Second Court, Patna, D/- 12th Juno 
193G. 

(a) Burden of proof — Evidence — Both parties 
giving equally probable evidence— Question of 
onus does not arise — Judge has to decide issue 
on evidence. 

The doctrioe of the onus of proof is merely 
academic where both parties give evidenec. Where 
the evidence of neither side is not inherently itn- 
probable, tbo question of onus does not arise at all 
and tbe Judge has to dotermioo the issue between 
tho parties on the evidence before him. 

^ [R 108 C 2] 

(b) Bond —Registered ~ Recitals in endorse- 
ment— Burden of proof. 

The onus of proving that the transaction recited 
in the cudorsemcQt on tho bond which was wit- 
nessed by tho Registrar was untrue, is on the party 
who denies the truth of tbe statoznont contained 
in th.it endorsement ; 23 Cal 930 (P C), Ref. on ; 
.4 1 li J930 P C 255, Vislin^. : A I P 1929 Pat 
570. Ecf. IP 108 C 2; P 109 C 1] 

T. N. Sahay and Ram Cb. Prasad — 

for Appellant. 

Raj Kishore Pershad — for Respondents. 

Judgment. — This appeal arises out of a 
suit under O. 21, Rule 63, Civil P. C. The 
difficulty which has arisen in this case 
would have been obviated had tbe learned 
Judge kept in mind the proposition which 
has been reiterated so many times, namely 


that the doctrine of the onus of proof is 
merely academic where both parties give 
evidence. Had tbe learned Judge taken the 
evidence in this case and then come to the 
conclusion one way or the other, no diffi. 
culty, as I have already said, would have 
arisen. To develop the point I have stated, 
if tbe plaintiff and the defendant gave evi* 
(lence and tbe dofendant’s evidence was not 
to be believed in any circumstances and tbo 
onus was upon the defendant, necessarily 
the plaintiff must succeed. Similarly, if tho 
onus was on the plaintiff and the plaintiff 
failed to satisfy the Court, tbe plaintiff 
must (ail. But where there is evidence on 
both sides, as appears to have been tbe case 
in the present action, and the evidence of 
neither side is not inherently improbable, 
tbe question of onus does not arise at all 
and the Judge has to determine tbe issue 
between tbe parties on tbo evidence before 
him. Difficulty has arisen in this case by 
the Judge having stated that tbe onus was 
on tbe plaintiff. In 23 I A 92^ their Lord, 
ships of the Judicial Committee of the 
Privy Council have pointed out that th^ 
onus of proving that tbo transaction recited! 
in tbe endorsement on tbe bond which was^ 
witnessed by the Registrar was untrue was^ 
on tbe party who denied the truth of the 
statement contaiood in that endorsemont. 
Now, the relevance of that sbatemoDt lies 
in tbe fact that the Judge in tbe Court 
below decided against tho genuineness of 
tbe doeumout because it was not proved 
that consideration had passed. It is true 
that the learned Judge proceeded also to 
decide whether tbe plaintiff was in posses- 
sion, but possession did not necessarily 
determine the matter. Had tho Judge de. 
cided that it was a genuine document and 
for consideration, the question whether the 
plaintiff was in possession or not would not 
have affected the decision as to his title. 
Many persons are not in possession of pro- 
perties and yet they have a very good title 
to them. In great many cases, possession 
may be an indication as to tbo truth of the 
allegation of the plaintiff that ho has a 
title. It is quite clear that the real point in 
tbe case is whether tbe plaintiff has title, 
that point depending, as I have already said, 
on the finding of the Judge in the Court 
below whether the money was paid or not. 
Frima facie on tho decision of the Privy 

1. Nawab Mirza All Kadar Bahadur v. Indar 
Parehad, (1896) 23 Cal 950=28 I A 92=7 Sar 
C8 (P C). 
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Council the fact that there was an endorse, 
luent OQ the bond to the effect that Bs. 79 
bad been paid to Haridas presumably on 
behalf of the Teodor threw the onus on the 
defendant to show that the money bad not 
been paid — neither Bs. 79 nor any other 
'money. It is perhaps more accurate to say 
'that once it is shown that consideration or 
a portion of it has passed, the onus is on 
the defendant to prove that it has not. 

Beliaoce in such cases is always placed 
upon the decision of the Privy Council in 
35 C W N 324* where their Lordships are 
supposed to have laid down the proposition 
that the onus was on the party bringing 
a suit under O. 21, R 63. All that Lord 
Dunedin pointed out in delivering the judg. 
meat of the Privy Council was this that, 
as the Begam based her claim to the pro. 
party as being wakf property upon the 
deed of gift made to her in consideration of 
her dower some years before and as that 
transaction bad been held both in the 
Courts in India and before the Judicial 
Committee to be a fraudulent transaction 
the mention of wakf* had to be looked upon 
with great suspicion, and the onus in those 
circumstances was on the claimant to estab- 
lish it. The judgment in 10 P L T 339,’ to 
which I was a party, makes reference to a 
decision reported in Vol. 6 of the Rangoon 
Reports — another decision of their Lord* 
ships of the Privy Council*— and Kulwant 
Sahay J. made this observation while deli, 
vering the judgment of the Court: 

Therdore the circumstances upon which their 
Lordships of the High Court of Bangoon placed 
the onus upon the defendant were sot out in the 
judgment, namely the fact that the pbintlO hod 
prov^ the passing of the consideration. When the 
matter went before their Lordships of the Judicial 
Committee they obsorTcd as follows : 

Now they (meaning the plaintiffs) being the 
ostensible ownors of the property under a duly 

® transfer, obviously 

wmtedy else s debt, not their debt, bub Se debt 
of tho original debtor, must show that tho salo 
was a fraudulent one.* ® 

<ac!e establiahed that Es. 79 had passed. 
That cuts to the root ol the judgment of 
learned Judge in the Court below, 
' ^aose It was largely op the question of 

Ali Mohammad Khan 7 . Mt BU- 
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want of consideration that the Judge held 
that the plaintiff's claim was not establish- 
ed. So far as that part of the case is con. 
cerned, it was clearly on the defendant, 
after the prima facie proof of the plaintiff, 
to establish that consideration had not 
passed, as I have already said more than 
once. The decision of the learned Judge as 
regards possession in those circumstances 
becomes of very little value. That being 
so, the matter must go back to the learned 
Judge to consider the case in the light of 
these observations. He may yet come to 
the conclusion that the plaintiff was iu 
possession, be may yet come to the conclu. 
sioD that the money bad not been paid, 
but he must do so on the whole evidence 
and not merely on the evidence of the 
plaintiff. The case is remanded to be heard 
and determined according to law. Costs of 
this ’appeal will abide tho result of the 
bearing in the Court below. 

n.s./r.K. Case remanded. 
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Aoabwala and Vabma JJ, 
Jamunn Sonar — — 

Appellant. 

V. 

Alma Jiam Oj/ta and olhers — 

I^e/endafils — Respond eots. 
Appeal No. 380 of 1936, Decided on 
25tb February 1938, from appellate decree 
of Sub-Judge, Shababad, Arrah, D/. 26th 
November 1935. 

Bihar and Omia Public Demands Recovery 
Act (4 of 1914), S. 24 — In eseculion of moti«y 
B property ordered to be sold 
subject to charge of certibcete filed by A 
against B — Sale proclanetion issued and pro- 
perty purchased by B—B filing objections in 
certificate proceedings that B bad no interest left 

inpropeityallached— Objections rejected— Suit 

by B for declwalion of title and conftrmotion 
of posMssion filed more then one year after bis 
objections were rejected held barred under 

u-’ ' “'“‘‘“Iwn Act— Order rejecting B’s 

objections held passed under S. 24. 

A filed a certifleato against B and got It served 
on him. O who bad obtained a money decree 
against B proceeded to osccute that decree bv 
ottochment and salo of B’s property. A filed on 
^jcction^yinghisclaim to tho property sought to 

Ste stwDgtb of tho cortiL 

ll»e«upon ordered to bo held 

accordingly issued and that 
^ totheoharge. 

Mrtiflcate pro- 

pwperty attached but7ha“o1.ifcUoM we«“«Se£d 



110 Patna Jamuna Sonar v. Atm a Ram (Varjna JJ A, I R 


declaration of his tulc and confirmation of posses* 
siou of the cDtirc prof'crty purchased in execution. 
But thi^ suit was lrcu^*bt more than one year 
after the order rejecting bis objections in the certi* 
licAte prccecdiogs: 

lU!d that Jf's ^uit was barred under Art. 11, 
Limitatijc Act, as I^s application rai>iDg objec* 
tion w.asa:;aiD>t tbe s.i)e proclamation and hence 
the order ou such application rejecting />'s obj« c- 
tioiis mu'^t be held to have been passed under 
S. lii. Kibar aud Orissa Public Demands Recovery 
Act : A I li 1923 CM 602 fxnd A I II 29‘JS P 0 
2'i9. A I i: 2929 I'at 226, P.-f. [P lU C 1] 

Mahal>ir Prasad and P. P. Varma — 

/or Appellaiit* 

D. X. Varma and T. Xath — 

/or lUspondents. 

Yarma J. — This second appeal arises 
out of a suit NYhich was dismissed by the 
Courts below on the ground that it was 
barred by limitation under Art. 11, Limi- 
tation Act. In the Courts below the suit 
was mainly contested by defendaDt 1, liqui- 
dator of the Friends Co-operatiTe Society 
at Dumraon. This defendant filed a certifi. 
cate against defendant 4 and bad it served 
on him on 30th June 1930, under Sec. 7, 
Bihar and Orissa Public Demands Recovery 
Act, 1914. Defendants second party obtained 
a money decree against defendant 4 and 
other defendants {defendants third party) 
who form a joint .Mitaksbara family. In 
execution of this money decree, defendant 
1 filed an objection laying claim to the 
property sought to be attached and sold, on 
tbe strength of the certificate under which 
notice was issued under S. 7 of the Act on 
30th June 1930 and it was ordered that the 
sale in execution of the money decree would 
bo hold subject to tbe charge under the 
certificate. Execution of the money decree 
was levied on 8tb December 1930, the sale 
proclamation was issued on 18th February 
1931 and the plaintiff purchased the pro. 
perty on 8th April 1931. After this purchase 
tbe plaintiff filed an objection on 2dth May 

1931, in tbe certificate proceeding that the 
certificate debtor (defendant 4) had no inte. 
rest left in him in the property attached, 
but the objection was rejected and the pro* 
perty specified in Scb. 2 was sold to defen* 
dant 1 OD 4th June 1931, and delivery of 
(Kissession was given of it on 13th Septem* 
her 1931. Tbe sale held under the money 
decree on 8th April 1931 was confirmed, 
in respect of 3 out of the 4 houses involved 
on 5th August 1931, and a sale certificate 
was grant^ to the plaintiff on 2Qd July 

1932, and delivery of possession was given 
to the plaintiff on 24th January 1933. 


Resistance was offered to the plaintiff in 
taking possession of the property, and on 
7tb March 1933 he tiled a petition under 
O. 21, R. 97, Civil P. C. Tbe objection was 
allowed and the plaintiff was directed to 
take out a fresh dakhaldehani in respect of 
15/lGtbs share of the houses and to be in 
l)ossession of it jointly with defendant 1, 
but this order of tbe Munsif was ultimately 
set aside by tho High Court on 9th October 

1933. Tbe plaintiff purchaser under the 
money decree thus instituted the present 
suit for declaration of his title to and con* 
firmation of possession over the entire pro. 
perty purchased by him at tbe execution 
sale on 8th April 1931, and prayed that, if 
it were held that defendant 1 bad any 
interest in the property, he might be put 
in possession jointly with defendant 1, 

The Court below has dismissed tbe suit 
of the appellant on the ground that it was 
barred by limitation not having been filed 
within one year from 25th May 1931 on 
which date bis objection before the Certifi* 
cate Officer was rejected, as contemplated 
by 8. 25, Public Demands Recovery Act, 
and Art. 11, Limitation Act. Mr. Mahabir 
Prasad, appearing on behalf of the appel. 
lant, urges that on 8th April 1931 defen* 
dant 1 bad no interest in tbe property 
involved and therefore his application to 
tbe Certificate Officer resulting in tho order 
of 25th May 1931 was misconceived, as 
S. 22 of tbe Act requires that the claimant 
or objector to a certificate proceeding must 
adduce evidence to show that, where im* 
movable property is concerned, at the date 
of tbe service of tho notice under Sec. 7 he 
had some interest in, or was possessed of, 
tbe property attached. He has referred to 
the decision in 50 Cal 311* where a person 
in possession filed an application under 
0. 21, R. 100, Civil P. C., for recovery of 
possession of the property from one who 
had obtained symbolical i)OSsession of that 
property after purchase in execution of a 
decree, and the application was dismissed 
on the ground that bis possession hod not 
been disturbed. It was held that the appli- 
cation was one not within the purview of 
O. 21, R. 100, and that it was only when 
possession is actually disturbed that time 
begins to run against tbe person dispos- 
sessed, and failure to bring a suit for estab- 
lishment of title and recovery of possession 


1. AUrmoyi Dasi v. R.amanaDda Sen, (1023) 10 
AIR Cal 601 =S4 I C 876-60 Cal 811* 
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^ithiD a year of tbe order passed on the 
application under 0. 21, Buie 100 as con, 
templated by Art 11. A, Limitation Act, 
did not bar tbe suit by limitation. 1 am 
afraid this case does not help Mr. Mababir 
Prosad, because, in my opinion, what this 
decision lays down is that when tbore is 
no disturbance of possession an application 
under 0. 23, K. 100 would not lie. Mr. 
Mababir Prasad then refers to the decision 
in 55 I A 266—51 Mad 349." There a 
mortgagee filed a suit after tbe period of 
limitation prescribed by Articio 11. He bad 
applied under O. 21, Rule 58 in the belief 
that there was an order of attachment. He 
filed the suit under 0. 21, Rule 63 beyond 
tbe period of limitation. Their Lordships 
referred to Article 11, Limitation Act, and 
said that without attachment there could 
not bo an application under O. 21, R. 58, 
and that as there was no attachment, tbe 
petition could not he considered to be a 
petition under 0. 21, R. 58. But here we 
have got a sale proclamation issued by the 
Certificate Officer and it was on an applica* 
tion against that sale proclamation that 
tbe order of 25tb May 1931 was filed. The 
sale proclamation of tbe Certificate Officer 
WAS issued on 20lh March 1931, and the 
objection was filed on 2Qd June 1931, and 
the order of 25th May 1931 was passed 
against the plaintiff. That order must be 
held to be an order under Sec. 24, Public 
Demands Recovery Act, and covered by 
Art. 11, Limitation Act. 


Varma, appearing on bebal 
of the respondent, has drawn our attentio 
to the case in 11 P L T 28^ where evei 
when a petition under O. 21, R. 58 wa 
diemiesed on the ground that the petitio 
was nob maintainable under S. 170,Benga 
Tenancy Act, it was held that that was ai 
order under 0. 21, R. 58 for the purpose o 
a suit under 0. 21, R. 63, and was goverDc< 
by Art. 11, Limitation Act. I would there 
fore hold that the order, dated 25th Ma^ 
1^»1, was an order under 8. 24, Publii 
l^mands Recovery Act, and the suit i 
Ibarred by limitation as held by tbe Court 
below. I would therefore dismiss the appea 
but under the circumstances of the 
without coats. 

Agarwala J._i agcge. 

■■ Appeal dismissed. 

Chetli V. Palaniappa Chotty (1928 


'Sf A. I. R. 1939 Patna 111 
Varma J. 

B. B. Biswas 

V. 

MucJiiram Mahata and others. 

Criminal Ref. No. 43 of 1938. Decided od 
14th November 1938, made liy Sess. Judge, 
Manbhum-SiDgbbbum, D . 24th Septem- 
ber 1938. 

* Criminal P. C. (ISOS), S. 147- Msgistrnte 
refusing to take action under S. 147 — High 
Court cannot order him to initiate proceedinga 
under S. 147. 

Tho High Court caouot order a M.igijtrate to 
initiate proceeding!: under Sec. 147 or under any of 
tbe preventive Sections of tho Code when be Las 
refused to take action thereunder. The Magi.trate 
is responsible for tbe iieaco o( tbe district and 
when be s.ays that it is not a proper case under 
Sec. 147 and therefore no action is necessary, it is 
not coiniHstcnt for the High Court to interfere with 
such an order : J I li J91S Mad 16i: AIR J9S9 
Cal SOS; 13 W R 58 (Cr) and AIR 1911 Pal 
410, Rel. on. [P 112 C 9) 

H. R. Kazimi — /or Befercncc. 

M. K. Mukharji — Against the lief erence. 

Order. — Tbis is n. refereoce by tba 
Sessiocs Judge of Manbhum.Sioghbhum 
re.commeDdiDg that 

the order passed by the hragistrate on 16tb June 
1938 should be set aside and tho Magistrate 
directed to inrjuiro into the allegations made in the 
petition of tbe Manager of tbe Sijun Colliery and 
to dispose of the matter necordiog to law. 

The learned Sessions Judge has sum. 
marized the facts as follows : It appears 
that Messrs. Tata Iron and Steel Co. Ltd., 
have got a colliery in mauza Sijua which 
is called Sijua colliery. There are inclines 
in the mauza for working out the colliery. 
One drain which brings down water from 
the north to the south passes between in 
choes Nos. 8 and 9 of the Sijua colliery and 
It runs into a tank called Choudhury bandb 
situate on plots Nos. 90 and 91 of mauza 
Sijua having an embankment on its southern 
side. The Company have got lands adjoin- 
ing the Choudhuri-bandh. In 1933 a case 
under S. 147, Criminal P. C.. was filed by 
the Manager of the Sijua colliery against 
Muchmm Mahata and others of mauza 
hijua. That case was compromised and the 
most important term of the compromise 
was that the second party, that is Muohi 
ram Mahata and others, will open a 
pas^e ID the western corner of tbe em. 
bankment sufficiently large so as not to 
^use water to enter into or accumulate on 
the land of the colliery and that if the 
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^vate^ passage is closed for any reason the 
secood party will open it and on their 
default the first party will get it opened 
through the help of the Court On 14th 
May 1938, the Manager made a complaint 
against Muchiram Mahata and others that 
the riow of water through the passage men- 
tioned in the compromise had been stopped 
and prayed for proceedings to be drawn up 
under Sec. 147, Criminal P. C. A police 
enquiry was directed and on receipt of the 
police report the learned Magistrate passed 
the following order on 16tb June 1938 : 

Report seen. The report refers to a previous 
compromise between the parties. The compromise 
potitiOQ is on record. Para. 2 of tbe petition deals 
with tbe obstruction of tbedrain which was exist* 
log .at the time. Para. 8 made provision for future 
obstructions. This paragraph clearly shows that 
the petitioner can have the drain cleared only 
through Civil Court. This is all the more patent 
because no mandatory order under any of the pre* 
ventivc Sections can bo passed. Hence, I hod that 
ibis is not a proper case under S. 147, Criminal 
P. C., and therefore no action is necessary. The 
petitioner may have bis grievances redressed in 
proper Court. 

I may mention at once that the trans. 
lation by the learned Magistrate of '^adalat** 
as Civil Court seems to be erroneous because 
as has been observed by tbe learned Ses. 
sions Judge, “adalat"' may be a Criminal 
Court also. It is against the abovo order of 
tbe Magistrate that the company moved 
the learned Sessions Judge who has made 
the recommendation in the terms men- 
tinned in the beginning of this judgment. 
Eeference has been made to tbe case in 
10 P L T 376^ and I am struck by the 
similarity of the facts of that case to those 
of the case in hand. But on the merits it 
is apparent that in the case referred to the 
Magistrate had taken steps under S. 147, 
Criminal P. C., whereas in the present case 
tbe Magistrate has refused to initiate pro. 
ceedings under the Section as prayed for 
by the Manager of the Sijua Colliery. The 
question therefore is whether the view 
taken by the learned Magistrate that tbe 
order asked for was of a mandatory nature 
was correct in view of tbe distinction 
pointed out in the case reported in 10 
P L T 376^ that when a right has been 
given by a Court of competent jurisdiction 
the removal of any obstruction in the enjoy- 
ment of that right amounts to an ancillary 
order and does not amount to a mandatory 

1. Ram Dhan Puri v. Barbamadeo Lai, (1929) 1C 
A I R Pat 351=51929 Cr C 153=121 I 0 461 
=10 P L T 87G. 


B. B, Biswas v. Muchiram ('Varma J.) 


order. The real question however is whe-l 
ther the High Court can order a Magistrate 
to initiate proceedings under S. 147, Crimi. 
nal P. C., or under any of the preventive 
Sections of that Code when he has refused 
to take action thereunder. The Magistrate 
is responsible for the peace of the district 
and when he says that it is not a proper 
case under Sec. 147, Criminal P. C., and 
therefore no action is necessary, is it compe. 
tent for the High Court to interfere with 
such an order ? 

I am of opinion that tbe High Court 
cannot order a Magistrate who has refused 
to take action under any of the preventive 
Sections of tbe Criminal Procedure Code to 
take such action. I may refer to the deoi. 
sions in A I R 1918 Mad 164* and A I R 
1929 Cal 805.^ This principle was laid 
down as early as 1875 in 23 W R 58 Cr.* 
Mr. Kazimi, appearing in support of the 
reference has drawn my attention to the 
decision in 2 P L T 392^ where deprecating 
the practice of a District Magistrate order- 
ing a Subordinate Magistrate to draw up 
proceedings under S. 145, Criminal P. C., it 
was held that the order of the District Magis- 
trate directing the Subdivisional Magis- 
trate to substitute 145 proceedings for 144 
was certainly wrong, but as the Subdivl- 
sional Magistrate bad already drawn up 
proceedings in that case it was not inter- 
fered with by this Court. In this case also 
the Magistrate did not draw up proceedings 
under Sec. 147, Criminal P. C.. and this 
Court in view of the decision referred to 
above would not order that such proceed- 
ings should be initiated. If tbe Magistrate 
finds that there is an apprehension of a[ 
breach of the peace be will no doubt dispose 
of the matter in accordance with law. In 
the result the reference is dicharged. 


D.S./R.K. 


Reference dUcharged. 


2. In Ro Manikyam, (1918) 6 A I R Mad 164—43 

I C 95=10 Cr L J 63. 

3. Kirpendra Chandra v. Sasadhar Saba, (1029) 

16 A I R Cal 805=1929 Cr C 574=125 I 0 
750=31 Cr L J 923=50 C L J 287=34 
OWN 82. 

4. In re Kali Prosunno Roy, (1875) 23 W R 58 Or. 

5. Tiloki Roy v. Emperor. (1021) 8 A I R Pat 410 

=63 I C 34=2 P L T 392. 
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was set oif against the dues on the mort* 
gage executed in November 1900 in favour 
of Deonarayao. Mahesh also sold the re« 
maining 12 dams share to bis son Bama 
Nand who in bis tarn sold that share to his 
nephew Bang Bahadur. In the meantime 
Mabesh had acquired by purchase an addi- 
tional 12 dams share out of which be 
mortgaged 10 dams to Kashi Nath Bam. 
The latter in due course enforced his mort- 
gage and purchased the 10 dams share. So 
out of the subsequently acquired 12 dama 
share 2 dams were left to Mabesh. In 1915 
Debi Prashad sued to enforce bis mortgage 
dated 8th July 1901 in respect of 1 anna 
share impleading, besides tbe sons of the 
mortgagor who was then dead* Deonarayan, 
plaintiffs 3 to 7, defendants 4 to 7 and also 
Bang Bahadur who were subsequent trans. 
ferees. Deonarayan and plaintiffs 3 to 7 
contested tbe suit* claiming priority on tbe 
basis of their mortgage of November 1900. 
A preliminary decree was passed with a 
direction that 14 dama out of the mort- 
gaged 1 anna should be first sold free from 
encumbrance and in case the sale proceeds 
thereof were found insufficient then the 
remaining 6 dams would be sold subject 
to the prior encumbrance of November 
1900. Tbe decree was made final in Septem- 
ber 1919 but the final decree directed the 
sale of the mortgaged 1 anna in its entirety 
without specifying the prior encumbrance 
in respect of 6 dams as mentioned in the 
preliminary decree. Debi Prashad executed 
the final decree and in execution purchased 
the mortgaged 1 anna share on 2l8t Decem- 
ber 1920. He took delivery of possession on 
4th March 1922 and then got his name 
mutated in the Land Begistration Depart, 
ment in respect of the purchased share. In 
the D Begister the shares of the plaintiffs 
and the pro forma defendants 4 to 7 includ- 
ing their ancestral share were recorded as 
follows : 


Rambrichh Singh and others. Plaintiffs 
and others. Respondents. 

Appeal No. 661 of 1936, Decided on 5th 
May 1936, from appellate decree of Addl. 
Dist. Judge, Gaya, D/- 4th June 1936. 

Civil P. C. (1S08), O. 34, R. 5 — Term* of 
final decree varying from (hose of preliminary 
decree— Judgment-deblor not objecting to such 
final decree — Execution *ale held and confirmed 
^ Judgment-debtor cannot aay tbat tbe final 
decree or *ale i* not binding on him. 

A Court io passing a decree under 0. 84, 
K. 6 baa to follow the terns of tbe prelimiaary 
decree. If however tbe Court passes a final decree 
to variauca with tbo terms of the proliminary 
decree, tbe Court when executing tbe decree will 
execute tbe final decree as It stands. It is of course 
open to tbe executing Court to interpret the final 
•d^reo to tbe light of tbe preliminary decree. But 
where no objection is taken to tbo passing of tbe 
final decree to variance with the terms of tbe pre- 
liminary decree or to tbe execution of such final 
decreo and io execution the mortgaged property is 
^Id and the sale is confirmed tbe judgment-debtor 
‘fnll not be beard to say tbat tbe final decree or 
tbe execution ealo is not binding on bizn or docs 
not affect bis rights under tho preliminary decree. 

(P 114 C 2) 

Sir Manmafcha Nath Mukherji aod Raj 
Kishoro Brasad — for Appellants^ 

S. N, Ray — for Respondents^ 

Chatterji J, — The facts necessary for the 
• determination of this appeal may be stated 

^follows: Deonarayan, Hari Charan and 
liashi Singh were three brothers. They had 
some ancestral share in the proprietary 
Dterest m roauza Bishunpur Kashba bear, 
mg tauzi No. 338 of the Gaya Collectorate. 
Plaintiffs 1 and 2 are the sons of Deo- 

oK-ff plaintiffa. i. e. 

wns of Hari Charan. Tho pro forma defen. 
hv V descendants of Kashi 

in Defendants 8 to 

iv. L i*’® Mahesh Dutt deceased 

1900 November 

1900 Mabesh Dntt mortgaged 10 dams out 

w the 1 anna 4 dams share to Deonaravan 


(1) Entry No. J4: 

PUintiSsStoT; 

W1 No. 1«: '• “■ »• »■ 

Plaintiffa 1 and 
2 and Mt. Oasoda 
Kuer: 

(a| Ent., Ho. 10: «■ 

Pro forma dafen* 
dants 4 to 7: 

1. 12. 0. 19. 19. 16. 13. 0. 

® ^ mutation effected in 

the name of Debi Prashad in respect of hi» 
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purchased 1 anna share 10 dams were taken 
out of the entry No. 14 in the names of 
plaintiffs 3 to 7 and 10 dams out of the 
eotry No. 15 in the names of plaintiffs 1 
and 2- The plaintiffs being aggrieved by 
this mutation brought the suit which has 
given rise to this appeal. Their main allega- 
tions are that the final mortgage decree and 
the execution sale and the mutation pro- 
ceedings were all fraudulent and they came 
to know of the same for the first time on 
2Dd May 1932. They pray for a declaration 
of their title to the 1 aona share in respect 
of which Debi Prasbad got his name 
mutated in the D Register and for confirms, 
tion or recovery of possession thereof and 
in the alcernative for redemption of 6 dams 
share out of the said 1 anna share. The 
suit was contested by defendants 1 to 3 who 
are the sons of Debi Prasbad, as already 
stated. Their substantial defence is that the 
suit is barred under S. 47, Civil P. C., and 
by res judicata. The learned Subordinate 
Judge who tried the suit dismissed it, bold, 
ing that the plaintiffs failed to establish 
fraud and that they are bound by the final 
mortgage decree and by the execution sale. 
On appeal by the plaintiffs to the learned 
District Judge, he reversed the decision of 
the learned Subordinate Judge and decreed 
the suit in part, declaring the title of 
plaintiffs 1 and 2 to 2 annas 2 dams and 
odd share less two. third dam and of plain, 
tiffs 3 to 7 to 1 anna 8 dams and odd share 
less two-third dam and confirming their 
possession in respect thereof. Bence this 
second appeal by defendants 1 to 3. 

As will appear from the statement of 
facts given above, the plaintiffs* case rests 
mainly on the question whether the final 
decree was obtained by fraud and could 
override the preliminary decree and wbe. 
ther the execution proceedings were vitia- 
ted by fraud. In the appeal before the 
learned District Judge the finding of the 
learned Subordinate Judge that there was 
no fraud was not challenged. Tbo learned 
District Judge however has held that the 
rights of the parties having been declared 
by the preliminary decree. 6 dams out of 
the 1 anna purchased by Debi Prasbad must 
bo subject to tbo prior encumbrance in 
favour of Deonarayan. In his view Debi 
Pi.^sbad had the right to follow 14 dams 
only out of the mortgaged I anna share in 
the hands of auy of the defendants in the 
mortgage suit, and out of the 14 dams, 12 
dauio being in the possession of one Bang 


Bahadur who was not a party to that soit^ 
Debi Prasbad must be held to have lost 
his right to the said 12 dams aod therefore* 
by his auction. purchase he acquired only 
2 dams share out of the shares of the plain, 
tiffs and the pro forma defendants 4 to 7, 
Accordingly the learned District Judge has 
reduced the claim of plaintiffs 1 and 2 by 
two. third dam and of plaintiffs 3 to 7 also 
by two. third dam. It is contended on be- 
half of the appellants before us that no* 
fraud having been eslahliahed with regard 
to the final decree and the execution pro- 
ceedings, the plaintiffs must be held to be 
bound by the final decree and the ezecu- 
tion sale. This contention, in my opinion, 
must prevail. 

Indeed the question of priority of the 
mortgage in respect of C dams was declar- 
ed by the preliminary decree, but for some 
reason or other, in all likelihood by mistake, 
the direction with regard to the prior 
mortgage was omitted from the final decree. 
A Court in passing a final decree under 
O. 34, Rule 5, Civil P. C., has to follow the^ 
terms of the preliminary decree. If how-| 
ever the Court passes a final decree in 
variance with the terms of the preliminary 
decree, the Court when ezeouting the decree 
will execute the final decree as it stands. 
It is of course open to the executing Court 
to interpret the final decree in the light 
of the preliminary decree. But where no 
objection is taken to the passing of the 
final decree in variance with the terms of 
the preliminary decree or to the execution 
of such final decree and in execution the 
mortgaged property is sold and the sale is 
confirmed the judgment-debtor will not be 
beard to say that the final decree or the 
execution sale is not binding on him or 
does not affect his rights under the preli- 
minary decree. In the present case the final 
decree directed the sale of the mortgaged 
1 anna share in its entirety without any 
mention of the prior encumbrance in res- 
pect of the 6 dams share and in execution 
proceedings the 1 anna share was sold free 
from encumbrance, as the sale certificate 
shows. At the time of the final decree it 
was the duty of the plaintiffs or their pre- 
decessors to see that it was passed in con- 
formity with the preliminary decree. Even 
assuming that the final decree as it stands- 
is not really in confiict with the prelimi- 
nary decree but is capable of being inter- 
preted as being consistent with that decree, 
when in execution proceedings the 1 anna* 
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share of Mahesh Dutt, is recorded io res- 
pecb of that share in the D Register. 
Defendants 1 to 3 are entitled to get their 
purchased 1 anna share, so far as the 
entries in the D Register are concerned in 
the following proportions: 3a dams from 
the share of plaintiffs 1 and 2, 3^^ dams 
from the share of plaintiffs 3 to 7, 3^ dams 
from the share of defendants 4 to 7 and 10 
dams from the share of Rang Bahadur, 
flere it may he mentioned that the learned 
District -Judge was in error in supiiosing 
that Rang Bahadur was not a party to the 
mortgage suit of 1915 brought by Debi 
Prashad. In fact he was defendant 4 {vide 
decrees Ess. 6 and 6a). From the judgment 
Es. 5 it appears that he was impieailed as 
one of the heirs of the deceased mortgagor, 
but that does not make any difference so 
far as his interest is concerned. 

It is contended on behalf of defendants 
1 to 3 that the plaintiffs’ case being based 
entirely on fraud, and fraud not having 
been e3tabli«h©d, they are not entitled 
to any relief in this suit. It is said that 
had the plaintiffs made out a case in their 
plaint based on any other ground apart 
from fraud for obtaining relief in respect 
of the shares which defendants 1 to 3 
have gob recorded in their names as a 
result of the mutation proceedings they 
might have met that case in various ways. 
This contention does not at all appeal to 
me. The plaintiffs distinctly stated in the 
plaint that as a result of the mutation pro. 
ceedings defendants 1 to 3 have wrongfully 
taken the entire 1 anna share from their 
shares only. Defendants 1 to 3 if they liked 
might have pub forward any defence which 
would justify them in retaining the beneht 
of the apparently erroneous order passed in 
mutation proceedings. The plaintiffs are, in 
my opinion, entitled to relief to this extent 
that the order passed in the mutation pro. 
^iDgs will not affect their shares except 
to the extent of Si dams out of the share 
of plaintiffs 1 and 2 and 3i dams out of 
the share of plaintiffs 3 to 7. 

In the result I would allow the appeal in 
I^rt and decree the plaintiffs’ suit only to 
this extent that out of the 1 anna share in 
res^t of which defendants 1 to 8 have got 
their names mutated in the D Register nnl 

1 ind be Y f '"‘J Pl'^intiffs 

1 and 2 be declared with respect to 61 

^are appertaining to entry No. 16 in the 
Register and the title of plaintiffs S to 7 


sbare was brought to sale free from eocum- 
branco it was ope a to the plaiDtiffs or their 
predecessors to object to the sale on the 
ground that it was not warranted by the 
terms of the decree. No such objection 
having been taken and the sale having 
been allowed to take place and to bo con. 
finned it ito longer lies in the mouth of the 
plaintiffs to say that their rights bavo not 
been at all affected by the sale^ They must 
be held to be bound by the execution salo. 

The question then arises as to bow much 
of the plaiutiffs' share is affected by the 
snie. As already stated, the plaintiffs and 
the pro forma defendants 4 to 7, rather 
their predecessors, purchased 12 dams share 
out of the original 1 auna 4 dams share of 
Mahesh Dult. The remaining 12 dams 
came to the hands of Kang Bahadur by 
process of transfer These transferees of the 
entire 1 anna 4 dams share were parties to 
tho mortgage decree obtained by Debi Pra- 
shad. The mortgage being in respect of 
undivided 1 anna share out of 1 anna 4 
diims would operate in the. proportion of 
ffve.sixths on the 12 dams share purchased 
by tho predecessors of the plaintiffs and 
the pro forma defendants 4 to 7; in other 
words, out of their 12 dams only 10 dams 
would be subject to the mortgage, So also 
10 dams out of 12 dams share in the hands 
of Raug Bahadur would be subject to the 
mortgage. Out of the 12 dams purchased 
by the predecessors of the plaintiffs and 
the pro forma defendants 4 to 7 plaintiffs 
1 and 2 have one-third share, plaintiffs 4 
to 7 one. third and defendants 4 to 7 one. 
third. Consequently 3i dams out of the 
share of the plaintiffs 1 and 2, 8i dams out 
of the share of the plaintiffs 4 to 7 and 3i 
dams out of the share of the defendants 4 
to 7 must be held to have been affected by 
the execution sale. Defendants 1 to 3, while 
getting their names mutated in the D 
Itegister in respect of the purchased 1 anna 
share took out 10 dams from the share of 
plaintiffs 1 and 3 and 10 dams from the 

.Su ‘“I'®® ^ Thia was not 
recorded in tbe names 
of the plwntiffg m entries Nos. 14 and 
16 included their ancestral share as well 

Dukt^Rim^r^? purchased from Mahesh 

'^e^e°'3Qnt8 4 to 7 also are 

mcludes their ancestral share as well as the 

al«ad“®f i who. as 

12 dfmf ® purchaser of 

12 dams share out of tho 1 anna 4 dams 
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be declared v:\th respect to 6| dams out of 
10 dams taken from their share appertain* 
log to entry No. 14 in the D Register and 
they do recover their possession of the 
same. The parties do bear their own costs 
throughout. 

Fazl Ali J. — I agree. 

K.S./R.K. Appeal allowed in part. 
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Ham Japan Missir — Defendant — 

Appellant. 


V. 

• 

Mt, Jagesara Kuer, Plaintiff and 
other St Defendants — Bespondents. 
Appeal No. 436 of 1937, Decided on 9th 
November 1938, from appellate decree of 
Sub.Judge, Cbapra, D/. 26th November 
1936. 

Transfer of Property Act (1882). S. 43 — 
Daughter of deceased becoming sole llfe*holder 
» During her life maternal grandsons of 
deceased fraudulently representing that they 
were entitled to create mortgage, mortgaging 
estate of deceased— Suit by doughter for setting 
aside sale in execution of mortgage decree— 
During pendency of appeal daughter dying and 
estate of deceased devolving on maternal grand- 
sons of deceased— Mortgage held good to extent 
of tbeir shares. 

It is the duty of the Court while passiug a decree 
to take notice of the eircumsUDccs which bappeoed 
since the institution of the suit and to frame the 
decree so as to fit in as far as practicable with the 
altered conditions. ^ ^3 

On the death of the deceased his daughter 
became the sole life holder of his estate. During 
her lifetime the maternal grandsons of thedoccased 
fraudulently representing that they were in pos* 
session of the estate and were entitled to mort* 
gage the same mortgaged it to a certain ^rson. 
The daughter brought a suit for setting aside the 
sale held in execution of the mortgage decree. 
During the pendency of appeal from the decision 
of tbi^ suit the daughter who had instituted the 
guit died and the estate of the deceased dcrolTcd 
on the maternal grandsons of the deceased : 

Held that under Sec. 4S, the maternal grand- 
sons could not retain their share in the mort- 
gaged property and the mortgagee could insist that 
though these mortgagors were not entitled to 
transfer the property which they did. but as a por- 
tion of the estate had devolved upon them the 
transfer and sale should be held good to the extent 
of their shares. [P 217 0 1] 

S. N. Dutfc — for Appellant. 

Gaoesb Sbarma — for Respondents, 
Mohamad Noor J. — This appeal arises 
out of a suit instituted by one Jugeshra 
Kuer, (now dead) for declarations that the 
properties io suit are hors and were not 


Kuer (Mohamad Noor J.) A, j, g 

liable to be sold in execution of the decree 
ot defendant 5 against defendants 1 to 3- 
that sale of a portion of it which had 
already been effected was not binding upon 
her, and for injunction. The properties in 
suit admittedly belonged to one Madbo 
Singh who had three daughters. Bhagwati 
Kuer, Pbuleshra Kuer and Jugeshra Kuer 
{the plaintiff). Bhagwati Kuer died in bis 
life-time leaving a son Surat Singh. Phule. 
shra Kuer died after the death of her father 
and her sons are defendants 1 to 3 in the 
suit. J ugesbra died during the pendency of 
this appeal leaving a sod Satnarain. It ap- 
pears that defendants 1 to 3, sons of Phule- 
shra Kuer. executed first a simple mortgage 
and then a usufructuary mortgage of 1 bigba 
3 cothas of land of the estate of Madho 
Singh which is described in Scb. A of the 
plaint in favour of defendant 4. Sometime 
later, this land was sold in execution of a 
decree of the superior landlord and defen- 
dant 4, the mortgagee, was dispossessed. 
He brought a suit for enforcing the mort- 
gage making defendants 1 to 3 and the 
superior landlord parties to the suit. The 
suit was decreed and a decree for sale of the 
mortgaged property was passed. Defen- 
dant 4 thereafter transferred the decree to 
defendant 5. He took out execution of it 
and brought to sale the mortgaged pro- 
perty and purchased it himself. Thereafter 
he obtained a personal decree against defen- 
dants 1 to 3 and proceeded to attach some 
portion of the property mentioned in Sch. B. 
Therefore the present suit was instituted 
by Jugeshra Kuer. the surviving daughter 
of Madho Singh, for the reliefs mentioned 
above. 

The case ot the plaintiff was that on 
the death ot Madho Singh his properties 
devolved upon Pbuleshra Kuer and Juge- 
sbra Kuer and on the death of Pbuleshra 
Kuer, ebe as the surviving daughter of 
Madho Singh was bis sole heir and there- 
fore was the owner of the entire property. 
Consequently, defendants 1 to 3 bad no 
right whatsoever to create the mortgage in 
favour of defendant 4. She sought a decla- 
ration that the sale of the property men- 
tioned in Scb. A in execution of the decree 
was not binding upon her and that other 
property could not be sold in execution of 
the decree. She asked for injunction against 
defendant 5 restraining him from selling 
these properties. The suit was resisted by 
the principal defendant 5 on the ground 
that on the death of Madbo Singh by some 
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armogement defendants 1 to 3 were in pos- 
session of the properties and therefore the 
mortgage was perfectly valid and that the 
sale held in executioo of the decree obtained 
thereunder was good. The trial Court dis« 
missed the suit; but the lower Appellate 
Court has decreed it and hence this second 
appeal. 

I have said before that since the institu. 
tioo of the present appeal Jugeshra Euer 
died and the estate of Madho Singh has 
DOW devolved upon bis five maternal grand* 
sons, namely Surat Singh, son of Bbagwati 
Kuer, Satnarain, son of Jugeshra Kuer 
(the original plaintiff) and defendants 1 to 
3, SODS of Phuleshra Kuer. The position 
therefore is that now the interest which 
the plaintiff represented as the life.bolder 
of the estate of Madho Singh is now repre* 
sented by these five maternal grandsons. 
jThrea of them are parties to the mortgage 
'and as it is clear that they either fraudu* 
jleotly or erroneously represented to defen* 
dant 4 that they were in possession of 
the property and were entitled to create 
mortgage of a portion of it, they under 
8. 43| T. P. Act, cannot retain their share 
in the mortgaged property and defendant 5 
can insist that though these defeodaote 
were not entitled to transfer the property 
which they did, but now as a portion of 
jthe estate had devolved upon them the 
, transfer and sale should be held good to 
the extent of their shares. 

Mr. Ganesh Sharma appearing on behalf 
of respondents 1 (a) and 1 (b) contended 
that the circumstances which have hap. 
P«ned since the institution of the suit 
should not govern the decision. In my opi- 
mon the correct law is otherwise. It is the 
duty of the Court while passing a decree to 
take notice of the circumstances which 
happened since the institution of the suit 
jand to frame the decree so as to fit in as far 
M practicable with the altered conditions. 
Mr. Sharma further contended that trans- 
ler by defendants 1 to S was a transfer of 
SPM successionis and therefore entirelv 
void. It was not so. In fact it was a trans. 
ler of an interest in the property however 
erroneous and h-audulent the represent! 
tion may have bwn. Therefore the decree 
of the learned Subordinate Judge so far as 

nn!f the share which has now devolved 
Upon these three defendants (1 to 3) in the 
property mentioned in Sch. A of the plaint 

Regarding the other pro- 
parties there is absolutely no difficulty. The 


decree which defeodaDb 5 wants to execute 
is a persoual decree against defeodaats 1 to 
3 and it can be executed against any pro* 
perty belongiog to them. These defeodauts 
have now admittedly succeeded to three, 
fifths of the estate of their cnateroal grand* 
father. Therefore it can, without any objeo* 
tioD, be now executed against three.fiftbs of 
the property mentioned in Sch. B. 

Mr. Butt for the appellant contended 
that the entire suit should be dismissed on 
the ground that the plaiatitl not being in 
possession of the property mentioned in 
Scb. A has asked for a mere declaration. 
The plaintiff had stated that she was in 
possession of it and the question of the suit 
being barred under S. 42, Specific Belief 
Act, requires the consideration of evidence 
of possession and dispossession. This plea 
was not raised and tbequestion was not gone 
into. In my opinion it cannot be raised in 
this second appeal. The result is that the 
decree of the learned Subordinate Judge 
will be modified to the extent that the 
declaration granted will be in respect of 
two.fiftbs of the properties mentioned in 
Sobs. A and B, namely to the extent of 
the share which has devolved upon Surat 
Singh and Satnarain (respondents 1-A and 
1-B) and the suit so far as three^fifths is 
concerned which has devolved upon defen* 
dants 1 to 3 will be dismissed. The parties 
will bear their own costs throughout. 

Chatterji J, — l agree. 

D.S./B.K. Decree modified. 
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Suraj Prasad — Petitioner. 

V. 

iff. LukJier Kuer and others — 

.r. Opposite Party. 

436 and 437 of 
1937, Decided on 9th November 1937 
against order of Sub. Judge, Srd Court, 
Gaya, D/. 22nd May 1937. 

❖ Civil P, C. (1908), S«c. 2 (11) «d O* 23. 
T intermeddling with eatete of 

cnnnol be brought on record when 
another person le found to be true leeal 
«nt.t5ve of decea.od'. properly. ^ 

^ claim to to reprosontotivosof a doceasS^ 
iraitol .S th, ,.g., 
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meau that a intermeddling with the estate 

of the deceaM.*d is to be preferred to a person who is 
found to bo the true legal representative of the 
deceased's pr^>i*erty. [P 118 C 1, 2] 

S. M. Mullick and K. N. Varma — 

for Petitioyier. 

Rajani Kant Sinba — 

for Opposite Party, 

Order. — These three applications in 
revision arise out of three partition suits 
filed by one Mt Suraj Bansi Kuer, the 
mother of Gobardhan, deceased. After a 
preliminary decree in the suits had been 
pivssed, the plaint itf died. Gobardlian's 
paternal ^irand. mother was then brought 
OD the record in place of the original plain* 
till'. Tlie sul>stituted plaintiff also died. 
Lukber Kuer, a sister of Gobardhan. applied 
to bo sub'^tituted in place of the deceased 
plaintiir. The application was opposed by 
the petitioner who claims as a reversionary 
heir of Gobardhan. It was the duty of the 
Court under R. 5. 0. 23, to decide which of 
the rival clKimants was the legal represen- 
tative of the deceased plaintiff. Pending 
the decision of this matter, the present 
l>elitiouer had bis name recorded in the 
land registration department in respect of 
the disputed share. Thereafter the Civil 
Court held that Lukber Kuer was in law 
the legal representative of the deceased 
plaintiff and ordered her name to be entered 
on the record in place of that of the grand, 
mother of Gobardhan. Being dissatisfied 
with that decision, the petitioner has moved 
this Court in revision. 

It is contended by Mr. Mullick on his 
behalf that he is also entitled to have his 
name brought on the record as a plaintiff. 
Reference was made to the definition of 
^'legal representative" in Sec. 2, Cl. (11), 
Civil r. C., which states that legal repre. 
sentutive includes any person who inter, 
meddles with the estate of the deceased. It 
is contended that this means that a person 
intermeddling with the ostate of the do. 
cojised is always a legal representative and 
must therefore be brought on the record. 
That argument is clearly unsustainable. 
Under li. 5, O. 23, when more tlian one 
person claim to bo the legal represents, 
live of a deceased s proi)erty, the Court is 
required to decide which of the rival 
claimrjnts is in fact the legal representative. 
The definidon in S. 2 merely means a per. 
son who intermeddles with the estate may 
bo treated as tho legal representative. It 
docs not mean that a person intermeddling 
with tho estate of tho deceased is to be 
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preferred to a person who is found to be 
the true legal representative of the de. 
ceased s property. There is no substance in 
these applications and they are dismissed 
with costs. One hcaring.fee one gold mohur 
in all the cases. 

D.S./b.k. Applicaiio7i$ dismissed. 
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Courtney .Trriiell C. J. and 
Mohamad Nook J. 

Secretary of State and another — 

Defendants — Appellants. 

V. 

Surendra Mohan Lahiri and another — 
Plaintiffs — Respondents.* 

Appeal No. 1 of 1935, Decided on 20th 
December 1937, from original decree of 
Addl. Sub. Judge, Cuttack, D/. 30th Sep. 
tember 1934. 

Civil P. C. (1908), Sch. 2, Para. 18 — Con- 
tract between partie$ to refer dispute to arbU 
tration — One party backing out and filing suit 
in dt$regard of contract — Other party not ap* 
plying for atayof $uit — Court haa juri$diction to 
paai judgment. 

Once a znacbincry by which the partioii can 
bare tbeir dispute settled by arbitmtors is pro- 
vided, the choice to have tbo dispute so settled is 
to be left to them. If any i^arty who has con* 
traded to settle such di>pute by arbitration backs 
out of it and institutes a suit in disregard o! the 
contract the Court b.as been given discretion at tbe 
instance o( tbe other party to have tbi^ suit stayed 
provided tbe other party wi^hing to bind the suing 
party to tho contmet, applies to the Court before 
tbe settlement of issues for stay of the suit. But 
If neither y^rty wishes to have recourse to arbitra. 
tion. the ordinary tribunals established by law 
will have jurisdiction to pronounce judgment upon 
the m.itters in dispute : A I li 2921 Cal 770 and 
AI H 1928 Mad 719, Bel. on. IP 120 0 2J 

C. M. Acbaryya — for Appellants, 

B. K. Ray aod A. Dutba — 

for Pespondents, 

Mohamad Noor J. — This appeal arises 
out of a suit instituted by the plaiotiffs. 
respondents against tbe Secretary of State 
and his officer (defendant 2) for recovery of 
Rs. 7916 odd as damages for breach of a 
contract for building an inspection bungalow 
at Brahmagiri in tho interior of the district 
of Puri. The contract of the work was given 
to tbe plaintiffs on 29th September 1928. 
They were required to finish it within 
eighteen months, time being of tbo essence 
of tbe contract. The plaintiffs finished the 
manufacture of bricks before March 1929, 
but the construction of the building was 
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not comraenced till some time in January 
1930. There was a payment on account of 
Ks. 1500 l)0fore ilarcb 1929 which included 
Rs. 711 for the price of the bricks stacked 
at the site. In March 1930 difference arose 
between the Executive Engineer (defendant 
2) and the plaintiffs about the quality of 
the bricks to be used in the construction. 
It is not disputed that the plaintiffs had 
burnt about 300»000 bricks in the locality 
though the quantity actually required was 
only about 130,000. They had prepared 
more bricks to be on the safe sido so that 
only good bricks might be used. On 16th 
March 1930, whoo the foundation wall had 
reached the pliatb level, defeodaot 2 visited 
the site and was of opiniou that the bricks 
stacked and used till then in the construe* 
tion were bad and uuder-burot. It is clear 
from bis letter to the Superintending 
Engineer, dated 28th March 1930 (Bx. Z.6) 
that the delects in the bricks were to some 
extent due to the nature of the local soil 
itself. He asked the contractors to use 
better bricks. Correspondence ensued be- 
tween the plaintiffs and the Department and 
I shall refer to some of them later. On 
28th August 1930, as directed by the 
Superintending Engineer, the plaintiffs pro. 
•ducod sis bricks before the Executive 
Engineer (defendant 2) as samples of good 
bricks and expressed their readiness to 
complete the work with bricks of the 
samples produced by them. The Executive 
Engineer approved four of the bricks, kept 
two of those four with him, gave the other 
two to the plaintiffs, and rejected the 
Temaining two as not being according to 
the standard required. There is notbing on 
the record to show the quality of the two 
bricks rejected and why they were found 
below the standard Bo that as it may, the 
plaintiffs were ordered to sort out the 
bricks according to the samples approved. 
It is clear from the correspondence that the 
plaintiffs did not agree to this proposal and 
-were only willing to complete the work if 
all the six samples of bricks were approved 
and not only with the class of bricks 
selected by the Executive Engineer. 

The plaintiffs* case, as their petitions 
show, was that the Executive Engineer 
selected only drst class bricks and the con- 
tract did not provide that only 6r3t class 
bricks were to be used. The objections of 
the plaintiffs were rejected and they were 
fepeatedly asked to sorb out bricks accord, 
ang bo the samples given to them. This 
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they admittedly failed to do with the result 
that the contract was rescinded on l3th 
December 1930. Afterwards the amount of 
work which had been completed was 
measured and after giving credit for Rs. 
1500 which had already been paid to the 
plaintiffs, the Department offered them 
Rs 559, obviously forfeiting their security 
deposit of Rs. G50. The plaiotilTs refused 
to accept the sum and iustituted the pre. 
sent suit claiming the amount stated above, 
which includes the Rs. 650, the security 
deposit, and their estimated proht iu the 
work. The defendants pleaded that the 
suit was not maintainablo and justified the 
canceUntion of the contract. The learned 
Subordinate Judge has passed a modified 
decree for a sum of Ra. 4960. This io. 
eludes Rs. 1957.8.0 the price of 135,000 
bricks which the defendants were allowed 
to takeaway according to their own selec- 
tion within six months froun the date of 
the decree. It was provided that in case 
the defendants failed to exercise this option 
it would be open to the plaintiffs to select 
135,000 bricks, leave thorn for the defen- 
dants and to dispose of the remainder as 
they thought fit. Tbe defendants have pre- 
ferred this appeal, and there is a cross* 
appesioD behalf of the plaintiffs against the 
teductioQ of tbe amount claimed by them. 

The first point raised on behalf of the 
appellants is about the maintsinability of 
the suit on tbe basis of cl. 30 of the agree- 
ment. This clause provided that in case of 
dispute betwooo the parties the matter was 
to be referred to arbitrators one to be 
selected by each party. It is contended that 
as the plaintiffs did not seek to have tbe 
dispute settled by arbitrators the suit was 
barred. In my opioion this objection is 
unteoable. The position has been clearly 
stated by Mulla iu his commentary on 
Para. 18, Sch. 2, Civil P. C. The position 
as explained by him is this : By S. 28, 
Contract Act, agreements in restraint of 
legal proceedings are declared void. To 
that Section there was a proviso that if 
the parties agreed to refer their dispute to 
arbitration, the existence of the agreement 
would be a bar to seeking redress in the 
ordinary Courts, and that a party had a 
right to sue tor specific performance of the 
^reement to refer the dispute to arbitra- 
So?; Specific Relief Act of 

superseded the proviso 
to b. 28, Contract Act, and in those territo- 
ries where the Specific Relief Aob is ia 
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force though a contract to refer disputes 
to arbitration barred suits in ordinary 
Courts, but the right to sue for specific 
performance of such a contract was taken 
away. The relevant provision of Section 21, 
Specific Relief Act, ran as follows : 

And, save as provided by the Civil Procedure 
Code, no contract to reler a controversy to arbitra* 
tion shall be specifically enforced, but if any 
person ^vho has made such a contract and has 
refused to perform it. sues in respect of any subject 
which he has contracted to refer, the existence of 
such contract shall bar the suit. 

Then came the present Civil Procedure 
Code in the year 1908 in which a separate 
schedule (Sob. 2) was added in conDdsion 
with the settlement of matters by arbitra* 
tioo. Most of the procedures therein men. 
tioned were taken from the old Civil 
Procedure Code but some were new. There 
are procedures for referring a matter pend- 
ing before a Court for decision by arbitra- 
tors and for decree on the basis of the 
award given, for getting a matter settled out 
of Court and then having a decree on the 
basis of the award given and for applying 
to the Court for forcing the other party to 
refer a matter in dispute to arbitration if 
there is a contract between them to that 
effect. By para. 18 the Court has been 
given power to stay a suit brought by a 
party to an agreement to refer the dispute 
to an arbitration or by his representative 
if either party apply for the same at the 
earliest possible opportunity and in all cases 
where issues are settled before the settle- 
ment of issues, and if the party applying is 
ready and willing to do all that is neces- 
sary for the proper conduct of the arbitra- 
tion. Thus, there is a complete machinery 
for enforcing the agreement of parties to 
refer a matter in dispute between them to 
arbitration and consequently that portion 
of S. 21, Specific Relief Act, which barred 
suits when there was an agreement to refer 
a dispute to arbitration was repealed by 
Para. 22. The last 37 words of Section 21, 
SpeciBc Relief Act, which now do not apply 
to any agreement to refer to arbitration or 
to any award to which Scb. 2, Civil P. C., 
applies are these : 

But if any person who has made such a contract 
(that is, a contract to refer to arbitration) and has 
relu&ed to perform it sues in respect of any subject 
which be baa contracted to refer, tho existence of 
such contract shall bar the suit. 

As has been pointed out by Mulla, these 
37 words have been omitted in view of the 
provisions of para. 18 referred to above. 
The policy of the Legislature seems to me 


to be this. Once a machinery by which thef 
parties can have their dispute settled M 
arbitrators is provided, the choice to hav^ 
the dispute so settled is to be left to them/ 
If any party who has contracted to settle 
such dispute by arbitration backs out of itl 
and institutes a suit in disregard of thq 
contract the Court has been given discre-j 
tion at the instance of the other party m 
have the suit stayed. But if neither party, 
wishes to have recourse to arbitration, thej 
ordinary tribunals established by law willJ 
have jurisdiction to pronounce judgment! 
upon the matters in dispute. I am fortified' 
in this view by the fact that when the 
Arbitration Act of 1919 was passed, which 
in the first instance applied to Presidency 
towns only, these last 37 words of Sec. 21 ^ 
Specific Relief Act, mentioned above, were 
repealed in those places where the Act 
applied. 'VS'heu the Civil Procedure Code 
provided procedure for stay of the suit the 
bar to the institution of the suit was 
removed. Para. 18 of Scb. 2 of the Code ia 
practically a copy of S. 19, Arbitration Acb 
of 1919. I am therefore clearly of opiniom 
that the snit is maintainable. If the defen-i 
dants wanted to bind the plaintiffs to tbeir| 
contract for having the matter settled by 
arbitration, it was open to them to apply] 
to the Court before the settlement of issues 
to stay the suit. This seems to be the view 
taken in 47 Cal 752' and 41 Mad 115.* 
Coming to the merits of the case, th©- 
simple question involved is whether the 
contract was legally rescinded. The Public 
\N’orks Department of Government relied- 
upon cl. 3 of the contract, which in tuni' 
refers to cl. 14 thereof. Cl. 14 provides- 
among other things that if it appears to- 
the Engineer in charge or to any of his sub- 
ordinates that the contractor is proceeding 
with the works with materials of any 
inferior description or that any material or 
article provid^ by him is unsound or of 
an inferior quality or otherwise not ia 
accordance with the contract the contrac- 
tor shall, on demand in writing from the 
Engineer, notwithstanding the material 
having bwn inadvertently approved before, 
change the material. If he does not do so,, 
he is liable to pay a penalty of Re. 1 pe* 
cent, on the estimated amount of work per.- 
day for a period not esceeding ten days- 

1. Bam Prosad v. Mobaa Lai. (1921) 8 A I R Cal 

77O=C0 I C 895=47 Cal 752=38 0 L J 67. 

2. Appavu Rowther v. Sceni Rowthet, (1918) 6*' 

AIR Mad 719=42 I 0 614=41 Mftd 116r=* 

33 M L J 177. 


* 
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CL 3 says that vjheo the penalty imposed 
exceeds or becomes equal to the amount of 
security giveu by the contractor the depart.. 
Doent has the option of rescinding the 
contract altogether. Now in this case it is 
said that as the contractor failed to sort 
out bricks according to the order of the 
Executire Engineer be rendered himself 
liable to a penalty of Rs. 130 per day, the 
estimated cost of the work being Rupees 
13,000 and as ten times that amount would 
be Rupees 1800, i. e. much in excess of the 
security given by the plaintiffs they ran* 
dered themselves liable to be turned out. 
It was contended on behalf of the plaintiffs 
that out of the 300,000 bricks which they 
had admittedly prepared for the construe* 
tion of the building sulheieat bricks were 
available according to the standard pres* 
cribed in the contract and that the Depart* 
ment was not justified in asking them to 
select bricks according to the sample of 
only four bricks given to them. Their case 
waa that very small quantity of bricks 
could come up to that standard as all the 
four bricks were first class and therefore 
they were not able to finish the work. 
Their case is that the Department was not 
justified in insisting upon all the bricks being 
of first class which was against the terms 
of the contract. Now the contract provided 
for bricks of local make and clamp burnt. 
The plaintiffs admitted that very large 
number of bricks were not of first class 
because the local clay was sandy. They 
refuted the charge of the bricks being 
underburnt. The learned Subordinate Judge 
on going into the evidence found as a fact 
that more coal was used by the plaintiffs 
than was ordinarily required and that the 
demand of the Department was beyond the 
contract, and we have no reason to differ 
from him. 

Now tbe learned advocate for the appeL 
iMts contended that according to cl. 25 of 
the contract the decision of the Superio, 
tending Engineer about the quality ijf the 
bri^s was final, but unfortunately the 
bo^nntending Engineer never decided the 
matter as required by that clause. I have 
stated before that six bricks were produced 
before the Executive Engineer, four of 

^ere 

mif i f plaintiffs were asked to 

wrt out the bricks according to tbe sample 

which were 

kept in the office of the Engineer and the 
Other two were given to the contractors. 


The two bricks which were rej'ected were 
given back to tbe contractor, There is not 
one word on the evidence of this case that 
tbe Superintending Engineer over saw these 
two rejected bricks and decided that they 
were uot according to the standard of 
bricks provided in the coutract. When the 
contract made the Superiutending Engineer 
the sole judge in case of a dispute between 
his subordinates and tbe contractor, it was 
tbe duty of tbe Superintending Engineer to 
decide it. In their protest the plaintiff defi. 
nitely stated that the Executive Engineer 
was wrong in insisting that tbe building 
should be completed with bricks which 
should be according to the sample of the 
four bricks selected by him, which were all 
first class and tbe contract did not provide 
for tbe use of first class bricks only. Tbe 
evidence of tbe Superintending Engineer 
Mr. Bery (D. W. 3) is this : 

It is possible to find out lacs of bricks accord- 
ing to tbo ivfo bricks selected. The proportion of 
good bricks to bad ones will depend upon the 
moolding and tbe burning o( the bricks by a con* 
tractor. In clamps 80*85 per cent, may be good 
bricks. In go^cUmpa we may get 80*85 per cent, 
well burnt bricks, call them first class or second 
class . . . These 60 or 86 per cent, can be divisible 
into two classes, first and second. 

It is clear from this evidence that 
according to the witness both first and 
second class bricks were available in the 
clamps burnt by tbe plaintiffs and could be 
used according to tbe contract. As I have 
said, tbe plaintiffs’ grievance was that the 
Executive Engineer (defendant 2) insisted 
on having first class bricks only. Therefore 
it was obviously for the Superintending 
Engineer to decide whether the bricks 
which were rejected by the Executive 
Engineer were second class bricks \Yithin 
the standard of the contract or whether 
they were inferior bricks which could nob 
come up to tbe required standard. The 
matter has not been decided and therefore 
the suit was not barred according to the 
contract, and it is open to the Civil Court 
to enter into the question wbetber the 
demand of the Executive Engineer was just 
or otherwise. The learned Subordinate 
Judge has gone into the matter very care, 
fully and has examined every material fact 
and the correspondence and has come to 
the conclusion that tbe bricks which were 
available on the spot came up to the rea. 
Mnable standard of the contract, and thi* 

tbe evidence of the 
buperiDtending Engineer. Under these cir. 
cumstancee it cannot be said that the 
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rescission of the contract was justified and 
the contractor was uot justified in refusing 
to sort out the bricks according to the 
samples of the bricks which were given to 
them by the Executive Engineer. There, 
fore, in niy opinion, the suit bos been 
rightly decreed. Though the contract has 
not been rescinded on the ground of delay 
on the part of the plaintiffs in the comple. 
tioo of the work, the defendants have 
referred to it. Here also I agree with the 
learned Subordinate Judge and hold that 
there was no delay. Though the contract 
was given in September 1928 the defen- 
dants’ ofBcers did u< t lay out the fouoda. 
tion on the site till November 1929. They 
themselves took fourteen months. Within 
four months of lading out of the foundation 
the work had to bo stopped owing to the 
dispute about the quality of the bricks. 

There is oue matter svhich is likely to 
create some confusion and it is this: As I 
have said the learned Subordinate Judge 
has allowed tlie plaintiffs Hs. 1900 odd as 
the price of the bricks wliich would bavo 
been used io the construction of the build, 
ing and he has given the defendants option 
to select 136,000 bricks from those which 
have been prepared by the plaintiffs and 
on the defendants failing to exercise this 
option within six months, the plaintiffs are 
authorized to leave 135,000 bricks and to 
dispose of the rest. An objoctioo was raised 
on behalf of the appellants that the cost of 
sorting is to be met by the plaintiffs. In 
my opinion this objection is justified, but 
the parties couM not come to terms as to 
what the cost of that sorting is likely to be. 
The learned advocate for the plaintiffs. res. 
pondents has however agreed that tliO 
defendants may take away the entire stock 
of bricks which has been manufactured by 
the plaintiffs and are in the clamps. The 
question of sorting therefore does not arise. 
I would therefore modify the decree of the 
learned Subordinate Judge to this extent, 
that there will be no sorting of bricks and 
the entire bricks which were manufactured, 
i. e. all the bricks at the site or at the clamps, 
will be taken away by the defendants. 
With this modification the appeal is dis- 
missed with costs. The cross-appeal is not 
pressed and it is dismissed but wdtliout 
costs. 

Courtney^Terrell C. J. — I agree. 

N,s./itK. Order accordingly. 
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Shaikh Rcyasai and others — Defendants 

— Appellants, 

V. 

Gopi Nath Missir and others — 

Plaintiffs — Respondents. 

Appeal No. 906 of 1936, Decided on 
22nd November 1938, from appellate 
decree of .\ddl. District Judge, Gaya, D/. 
26th August 1936. 

(a) LimiUtion — Amending Act shortening 
period ol limitation but allowing period be« 
tween passing of the Act and its coming into 
force to bring suits affected by new Act^Such 
suits if not brought within such period are 
barred. 

Where in an Act amenclinj; and shortoniog a 
period of limitation, a period of time is ^iven be. 
tween the passing of the Act and the date upon 
which it is iuteuded that it should come into 
force, such an Act must be given a retrospective 
effect. The I.4gi'1uture have given all persons 
.affected by the Amending Act a period of time to 
bring their «uits whoso c^use of action accrued 
before the tmeuding Act c.ime into force and which 
would otherwise bo birred under the Amending 
Act If the suits aro not brought within such 
period, then the amending statute must be held to 
bar them : A I J93T P.u 311, App'i»‘ed ; A 2 R 
2937 Pat COSp Discussed ; Case dis'uss d, 

(P 125 C 2) 

(b) Limitation — Institution of suit — Statute 
of limitation applicable is that in force while 
suit is instituted and not one in force when 
cause of action accrues. 

The law of Umitition being a branch of thoadjec* 
tival Uw. the sututo of limitation applicable to a 
particular suit or legal remedy is that which is in 
force at the date when the suit is instituted or 
the remedy is sought and uot tbo statute which 
was in force at the time of the transaction or vest- 
ing of the c;iuse of action oq which the suit or 
remedy is based * 35 All 227 (P 0), lid, on. 

(P 125 0 2) 

Saiyid Naqui Imam, M. Rahman and 
S. M. Siddique — for Appellants. 

Sarjoo Prasad — for Respondents. 
Harpies C. J* — This is a dofoDdants 
secood appeal against concurrent decrees of 
the Courts below decree! Dg the plaintiffs' 
clainT for arrears of bhaoli rent duo for the 
years 1339 to 1342.F. It was contended 
inter alia on behalf of tbo defendants that 
the claim was barred by limitation. Both 
tho lower Courts however came to the 
cooclusinn that tho suit was not barred 
and accordingly decreed the plaintiffs 
claim in full. Before us it has been con- 
tended by the appellants that the claim 
for rent with respect to the years 1339 
and 1340 F is barre<l by time, though it is 
conceded that no such defence can apply 
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to the claim for rent dae for the years 
1341 and 1342F. Previous to the year 
1934. a landlord bad three years in which 
to bring bis suit. The matter was governed 
by S. 184 and Sch. HI. 2 (b) (ii) Bihar Ten. 
ancy Act. In Ihe year 1934, an Amending 
Act was passed and this period of three 
j'ears was reduced to one year. The time 
from which the period began to run was 
tbe same in both these Acts, namely the 
last day of the agricultural year in which 
the arrear fell due. The Amending Act of 
1934 received the assent of the Governor- 
General on 14th November 1934, and it 
was provided that it should corae into 
force at such time as was provided by an 
order to be nsade under the [>rovi$ioos of 
tbe Act. By an order made under the Act 
this provision relating to limitation came 
into force on 10th Juue 1933. It is clear 
therefore that all persons in this province 
were given a period from 14th November 
1934 to lObh June 1935 to bring their 
suits, which, if not brought within that 
period, would be barred by the Amending 
Act. 

It has been argued by Mr. Naqui Imam 
on behalf of tbo defendant-appellants that 
this Amending Act applied to all suits 
instituted after 10th June 1935, whether 
the cause of action bad accrued or not 
before that date. On behalf of the respon. 
dents it has been contended that this 
Amending Act of 1934 cannot have the 
effect of taking away rights which had 
accrued before that Act came into force. 
tTbis cose came first before a single Judge, 
who has referred it to a Bench, because 
there is a conflict of opinion concerning 
tbe matter in this Court. In 18 P L T 193^ 
Bowland J. held that where a statute 
introduces a shorter period of limitation, 
suits instituted after the amendment in 
respect of cause of action accruing before 
such amendment will be governed by the 
amendiug law, the rule ordinarily applic. 
able being the law which is in force at the 
time of the institution of tbe suit, and this 
principle will apply especially where there 
13 an interval of time between the passing 

the new Act and its coming info force. 
Consequently the shorter period of limita- 
tion of one yew will apply to a suit for 
produce rent, the^ause of action tor which 
^rued before the p assing of the 1934 Act 

Kahac. 

P L T 193 ^ = 169 1 0 78 =: 18 


amending tbe Bihar Tenancy Act. This is 
a case upon the statute with which we are 
now concerned. Bosvland J. stresses tho 
fact that there was an interval of time be. 
tsveen the passing of this Amending Act 
and the date upon which it came into 
force. In 18 P L T 731,' another case on 
the effect of this Ameodiug Act, Courtuay- 
Terrell C. J. came to a (Uffercut concta- 
siou. He held that a new I.isv ought to be 
construed so as to iuterfero as little as pos. 
sible with vested rights, and a statute is 
therefore not to be construed with greater 
retrospective operation than its language 
rendered necessary. Acconiiogly he held 
that tlie shorter period of limitation of 
one year as embodied hi the new Bihar 
Tenancy Act was not applicable to a suit 
for produce rent, the cause of action for 
which had accrued before the passing of 
tbe new Amending Act. There can be no 
question whatsoever that this ease is in 
direct conflict with the case decided by 
Howland J. It is clear liowaver from 
Courtney.Terrell C. J.*s judgment that it 
was not present to his mind that there 
was an interval of time between tbe passing 
of the Bihar Tenancy Amending Act of 
1934 and the date upon which it came into 
force, namely lOih June 1935, At page 734 
he observes : 

Applying these principles of construction to the 
Bibar Icu^ocy Act aud to tbo hets of this cisc, it 
becomes minifost that tbo period of limitation 
proscribed has not afTccted the vested right of tbe 
plaintiff who formally proceeded to sue in respect 
of the yesr 1310 ; and indeed upon general priuci. 
pies of justice this view has the further ju^tifica. 
tlou that by tbo time the Act was puldishcd. that 
IS to wy on Utb November tho period of 

limitation which the Judge has held to be applic- 
able would have already expired, with the result 
the pUintifl s right of action would bare 
been destroyed without notice to bim. 

In short, it is clear that the lale learned 
Obief Justice was o( opioioD that the 
Amending Act of 1934 put an end to land, 
lords rights the moment it was paseed, 
though cloarly this was not so. In my 
judgment, this case, (18 P L T VSl^) u qq 
authority on the facts of the present case 
because the learned Chief Justice wrongly 
assumed that the Amending Tenancy Act 
came into force on the day upon which it 
was passed. The point under consideration 

C W Nmt c;„3iderabb lenfith i„ 17 
o w N 889. In that ca se the statute which 
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amended the law of limitation came 
into force immediately. The learned Judges 
of the Calcutta High Court held that such 
a statute had no retrospective effect and 
could not affect rights which had become 
vested before it was enacted. Mookerjee J. 
observed : 

Id mj opinion, the cardinal and fandameotal 
point in the case before me is that the Eastern 
Bengal and Assam Tenancy Amendment Act of 
1908 came into operation the very moment it 
became law : consequently, if it were taken to 
affect pre esistiog causes of action, tbe edect 
would be absolutely to bar at once all actions 
where the cause of action bad accrued mere than 
the limited time before tbe statute was passed. 

A little later in his judgment he 
observed : 

On the other band where a new statute of limu 
tatioD reduces Che time preciously allowed for 
commencement of tbe suit, but does not come 
into operation forthwith and allows a reasonable 
time for tbe enforcement of exbting causes of 
action tbe Court will not hesitate to bold that the 
statute may affect causes of action already accrued 
in the same manner as those accruing after its 
passage. 

It is clear from these last observations 
that tbe learned Judge recognized that 
there was a great difference between a case 
where a statute amending the law of limi- 
tation came into force immediately and the 
case where a period of time was given 
between the passing of the Act and tbe 
date upon which it came into force during 
which suits could be brought which would 
otherwise be barred by tbe Ameoding Act. 
This distinction has long been recoguized 
in England and there appears to be no 
difference between tbe English law and 
Indian law upon this point. In (1852) 21 
L J M C 193.* a Bench consisting of Lord 
Campbell C. J.. Wightroan, Erie and 
Crompton JJ., bad to consider the point 
which is DOW before us. A statute which 
did not come into operation until six weeks 
after the date upon which it was passed 
provided that where no time wdS limited 
for making complaints or laying infor- 
mations under Acts of rarliament, such 
complaint should be made and suih infor- 
mation should be laid within six calendar 
months from the time when the matter of 
such complaint or information arose. Tbe 
Bench held that this Act had a retrospec- 
tive operation and invalidated such an 
order where the cem plaint was not made 
within six calendar months from the time 
when the damage complained of occurred, 

4. Queen v. Leeds and Bradford Rv. Co.. (1859) 

21 L J M C 193=ie Jur 817. 


although the act complained of was com- 
mitted before the Act came into forca At 
page 195 Lord Campbell C. J. observed i 
There is no doubt that if the subjecU matter of 
complaint in this case bad arisen subsequently to 
tbe passing of tbe 11 and 12 Viet, c., 43. tbe pro- 
y^ision contained in Sec. 11 would hate applied. 
Then comes tbe question, whether the act has a 
retrospective operation. If the act had come into 
operation immediately after the time of its being 
passed, the hardship would have been so great that 
we might have inferred an intention on the part 
of the Legislature not to give it a retrospective 
^P^^tion ; but when we see that it contains a 
provision suspending its operation for six weeks, 
that must be taken as an intimation that the 
Legisbture has provided that as the period of time 
within which proceedings respecting antecedent 
damages or injuries might be taken before tbe pro- 
per tribunal. Had (be time allowed been six 
months, instead of six weeks, it could hardly have 
been said that the act would not have applied to 
all cases happening before (be Act was passed, and 
we cannot measure the intention of tbe L^slature 
by (he quantum of tbe time allowed. A certaio 
time was allowed before tho Act was to come into 
operation and that removes all dlfhculty. 

^'igbtman, Erie and Crompton JJ. 
agreed with this view. It may be observed 
that this case was overruled on another 
point in (1885) 53 L J M C 149.^ bub 
there can be no question that tbe statement 
of law relating to the effect of an amending 
statute remained unaffected. In this case 
tbe construction placed npon tbe statute 
though fatal to tbe enforcement of a vested 
right by shortening tbe time for enforcing 
it, did not in terms take away any such 
right. The Court appears to have thought 
that tbe general rule of coostmetion against 
giving ft statute a retrospective effect had 
only a limited application to cases such as 
the one before us. Tbe question of tbe 
effect of law amending period of limitation 
was also considered by their Lordships of 
the Privy Council in 35 All 227.^ A suit 
was brought by the appellant on 4th March 
1907, against tbe respondents for the 
redemption of a mortgage, dated 2nd Janu- 
ary 1842, made between tho respective 
predecessors. in- title of the parties and in 
which no date for redemption was specified. 
Acknowledgments of the mortgagor's right 
bad been made by tbe widow and daugh- 
ter of a former mortgagee, a predecessor 
in title of tbe respondents, which, the 
appellant contended, extended the period 
of limitation. Their Lordships held that 
tho law of limitation applicable to tbe 

6. R. V. Edwards. (1885) 13 Q B D 5S6 ^ 63 L J 
il C 149=51 L T 586. 

6. Soni Ram v. Kanbaiya Lai. (1913) 85 All 227 
=19 1 C 201=40 I A 74=11 A L J 8S9 (P C)- 
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case ^os not Act 14 of 1850, the law 
in force at the date of the acknowledge* 
zneDts, but Act 15 of 1877, wbich was in 
force at the time of the iostitutioo of the 
suit. This case is not precisely Id point; 
but it is important because it recognizes 
that amendments of statutes dealing with 
limitation may well have a retrospective 
effect, though giving the statute such an 
effect would affect accrued rights. The 
point before us was considered by a Full 
Bench of the Calcutta Bigh Court in 41 
Cal 1125/ The Full Bench held that where 
the application of the provisions of an 
Amending Act makes it impossible toexer* 
cise a vested right of suit, the Act should 
he construed as not being applicable to such 
cases. It was however recognized that 
where a period of time elapsed between the 
passing of the Act and the date upon which 
it came into force different considerations 
would arise At p. 1141 it is stated : 

Here the plaintiff at the time when the Amend* 
Ing Act was passed bad a vested right of suit, and 
we soe nothing in tbo Act as amended that 
demands the construction that the plaintiff was 
thereby deprived of a right of suit vested in him 
at the date of the passing of the Ameuding Act. 
It i% not (in our opinion) even a fair reading of 
8. 161 and Sch. 3, f^nga) Tenancy Act, a$ amend- 
w. to hold that it was intended to impose an 
Impossible oooditSoD under pain of the forfeiture 
of a vtetod right, and we can only construe tbo 
amendmeat as not applying to cases where its 
provisions cannot be obeyed. Tbo law as amended 
>toy regulate the procedure io suits in which the 
rUintIfl could comply with its provisions, but 
cannot (in out opinion) govern suits where such 
compliance was from tho 6rst imposslblo. The 
effect IS to regulate not to confiscate. There aro 
thus two positions: where in accordance with iu 
Pfovibions a amt could be brought after the pass- 
ing of tho amendment, it may be that tho amend- 
ment would apply, but where it could not, then 
the amend moot would have no application. 

In the present case a suit, such as the 
present, could well have been brought after 
the Amending Act came into force. In fact, 
landlords were given eight months in which 
to bring suits which would otherwise he 

4 nIanS? respoDdentg reliance 

13 plao^ upon the case in 8 P L T 397® in 

which lb was held that See. 139.A Chota 

bat the 

landlord for possession in a Civil Court 
where the cause of aotiop has arisen b^ore 


the introduction of tho said Section by the 
Amending Act of 1920 and the result of 
applying the now provisions would be to 
deprive the plaintiff of his right of action 
altogether. This case is do authority for 
tbo respoodeats. Id the course of tho judg. 
meet there is oothiog to suggest that the 
learned Judges coDsidered the effect of a 
period of time beiDg given between the 
passing of an Amending Act and the date 
upon which it was to come into force. Tho 
Bench which decided this case, ©enphasised 
the rule that an Act should not be given a 
retrospective effect unless its terms are 
clear. Accrued rights must be protected 
unless it was clearly the intention of the 
Legislature that such rights should be in. 
terfered with. There can be no doubt that 
such is a correct statement of the law ; but 
where it is clear that the Legislature inten. 
ded to take away accrued rights, then such 
au effect must be given to the statute. In 
my view where io an act amending and 
shortening a period of limitation, a period 
of time is given between the passing of the 
Act and the date upon which it is intended 
that it should come into force, such an act 
must be given a retrospective effect. The 
Legislature have given all persons affected! 
by the Amending Act a period of time to! 
bring their suits. If suits are uot brought^ 
within such period, then the amending' 
statute must be held to bar them. Such is' 
the view held in English Courts and such' 

19 the effect of authorities id Courts in 
iQdia. 

For the reasona which I had given. I 
hold that the plaintiffs’ claim in the case 
for rent due for 1339 and 1340 F was 
barred by limitation. I would therefore 
allow this appeal m part and modify the 
decree of the Court below which must be a 
decree for rent due in 1841 and 1342 F 
only. The damages must be calculated upon 
the rent due for those two years only. In 

remain 

the statute of limitation applicable to a 
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is based. If authority is required for that 
proposition* it will be found in the decision 
of the Privy Council in 35 .All 227.® That 
was a suit instituted io 1907 for redemp. 
tion of a mortgage. The plaintiff sought to 
meet the defence of limitation by setting 
up certain ackDo\vle4.jgmeDts and relied on 
the fact that they had been given when the 
Limitation Act of 1859 was in force. The 
defendants, on the the other band, contended 
that thesuit wasgoverneJ by the Limitation 
Act of 1877. Their Lordships of the Privy 
Council affirmed the view of the High Court 
of Allahabad that the taw of limitation 
applicable to a suit or proceeding is the law 
in force at the date of institution of the suit 
or proceeding* unless there is a distinct 
provision to the contrary. A difficulty sug- 
gests itself when as in the present case* the 
period of limitation is shortened after the 
cause of action has arisen and before a suit 
on that cause has become barred under 
the unamended law. Such a case, which 
involved the construction of the statute 
with which we are concerned in the pre* 
sent appeal, came before the late Chief 
Justice sitting singly in 18 P L T 731,^ in 
which his Lordship held that the longer 
period of limitation applied, that is to say* 
that the amendment with which we are 
concerned is not retrospective. A different 
view was taken by^Rowlaod J. in 18 P L T 
193* where the distinction was referred to 
between a case where an Amending Act 
comes into force on the day on which it is 
passed and a case where there is an inter- 
val of time between the date on which the 
Act is passed and the date on which it 
comes into operation. In the case which 
came before the late Chief Justice the 
opposite party was not represented and his 
Lordship appears not to have noticed that 
the Amending Act did not come into opera- 
tion immediately. In 41 Cal 1125' a Spe- 
cial Bench considering an amendment of the 
period of limitation provided in the Bengal 
Tenancy Act, which came into force as 
soon as it was enacted, observed at p. 1141: 

Tho law as ameuded may regulate tbc procedure 
iuhuitsin which tho plaiotiff could comply with 
it? provisions, but cannot (in our opiniou) govern 
suits where such compUance was from tho firot 
impo&siblo The efloct is to regulate not to con- 
fiscate. There are thus two positions : where in 
accordance with its provuivns a suit could to 
brought after the p;is>iDg of the amendment, it 
may he that tho amendment would apply, hut 
wh<re it could not, then the amendment would 
have no application. 

That appears to be in consonance with 


the law as stated in England by Lord 
Campbell C. J. in (1852) 21 L J M C 193> 
The facts of that case were that two Justi. 
ces acting under statute 8 A: 9 Viet., c. 18 had 
awarded a sum of money to one Edmondson 
as compensation for damage done to his 
land by the construction of the defendants' 
railway. The damage in respect of which 
the compensation had been awarded was 
done io 1846 and 1847. The complaint 
was made in 1850. In the meanwhile the 
statute 1 1 A: 12 Viet, c. 43 had been enacted, 
Sec. 11 of which provides that where no 
time is limited for making complaints or 
laying informations under Acts of Parlia- 
ment, such complaint shall be made and 
such information laid within six months 
from the time when the matter of such 
complaint or information arose. This sta- 
tute did not come into operation until six 
weeks after it bad been passed, that is to 
say until 2Dd October 1848. The question 
therefore arose whether the six months 
period of limitation prescribed by the latter 
Act operated to bar the claim made by 
Edmondson on the basis of the former Act. 
Lord Campbell C. J. held that the Act 
was retrospective, in language which has 
beeo quoted in the judgment of my Lord 
the Chief Justice. 

N s./r.K. Decree modified. 
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Hama Prasad Gupta and others 

— Appellants, 

V. 

Collector of Shahabad — Respondent. 

Appeal No. 91 of 1937 and Civil Revn- 
No. 257 of 1937, Decided on 29tb March 
1938, from original order of Dist. Judge, 
Shahabad, D/- 14th April 1937. 

Court-fce$ Act (1870), Sch. 3, Annexure B 
— Application for letters of administration to 
estate of deceased member of joint family — ^ 
Property consisting of money at Banks belong* 
ing to joint family not being trust property 
held not exempt from duty. 

A cosharer number of a joint family interteted 
to the extent of an undivided share in th© whole or 
the property of tho joint family is not a trustee for 
the other cosharors. [P 129 0 IJ 

Upon tho death of a member of a joint family, 
other members applied for letters of administration 
to the estate of the deceased member. 'Tho pro* 
pert? comprised in the application consisted or 
money at the banks. Government loans and 
in companies belonging to tbo joint lamily o 
vbicb the applicants were members ; 
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tioD is coocerned. The provision made in 
S. 19-H fjives jurisdiction to the Collector 
to decido these matters hnally, but it seems 
to be perfectly clear from the provision of 
Sec. 19.1 to which I have already referred 
that the Juds’e had jurisdiction to enter 
into the question which he determined by 
his order and which is the subject-matter 
of this appeal. 

Reliance is placed upon the decision of 
the Bombay Hi-jh Court in 29 Bom Ifil* — 
a decision of Sir L. U. Jenkins C. J. and 
Batty J. — upon this question so far as re- 
gards the actual point which comes before 
us for determination, that is to say, whether 
-Amir Chandra was a trustee for the other 
members of the joint family, the learned 
Chief Justice was of the opinion that the 
matter liad been decided, (23 Cal 980-), the 
main point of decision being the question 
whether, although the notitication wliich 
the Local Government was entitled to make 
under the Court.fees Act had been under 
Sec. 35 of the Act of 1870, rescinded, the 
trust properly was still exempt from duty. 
The learned Chief Justice came to the con- 
elusion that in spite of the tact that the 
Dotiheation had been rescinded by reason 
of the provisions amending the Probate and 
AdmiiiUtration Act the trust property was 
still e.xempt. It seems to me that once the 
matter is decided that this is trust pro- 
party, it necessarily follows by reason of 
the form in Scb. 3 to which I have referred 
that the property is held in trust not beno- 
facially or with general power to confer a 
beneucial interest and is exempt from duty 
In this connexion, although the Section 
dote not deal actually with the point to 
which I am referring, reference might be 

A present Succession 
Act. The decision upon which the Bombay 

High (^urt relied for the proposition that 
the joint family property in the circum. 
stances with which the learned Chief Justice 
was dealing was the trust property, was 
the c^e which I have already named and 

980. It IS just possible, although I do not 
propose to come to that conclusion, that the 
Ctee reported in 23 Cal 980* ca^ be dis! 

Thfr 7 ^te facts of that 

S u “ambers of a joint family 
purchased a property as tenants in 


Jit Id that tbe property could not be treated as 
trust property aud ^va6 uot therefore exempt from 
court* feu ; B-m 2$2- 23 Cal 980 nnd A 2 ii 
10J6 Bjm 23. 2lef.: A 2 B J9SS AU 449. Bfl. on, 

. iP 1-29 C 1] 

S. Mullick and S. N. Bose 

— /or Appellariis, 
Advocate*GeneraI aod Govt. Pleader 

— for Bespond- n(. 
Wort J. — This appeal is directed agaiost 

the order of tbo District Judge of Shahabad, 
dated 14th April 1937, in which be has 
held that the appellants, who were the 
petitioners before him for letters of admi. 
oistratioo of tbe estate of one Amir Chandra 
were liable to pay court.fee on the total 
value of tbe properties, the subject-matter 
of the application. The property consisted 
of Governmeat loans to the value of Rupees 
2,19,400, money in deposit with the Bank 
Es. 1,00,000 and shares io limited com- 
panies valued at Es. 79,785. The actual 
figures are not in dispute and are itnroate- 
rial for the purposes of decision of the 
point in issue. 

The cootentioD in the Court below, and 
indeed the contention in this Court is that, 
as these properties were the properties of 
the joint family of which the applicants 
were members, the properties must be 
treated as trust properties and therefore not 
liable to the ad valorem court.fee demanded 
by the order of the Judge. Reliance was 
placed upon Sch. 3, Court-fees Act, which 
It IS contended by implication provides that 
the property of tbe description which I 
have stated, that is to say properly of tbe 
joint family, is not liable for court.fees. The 
form Annexure A provided under Sch. 3 sets 
out various items of property the descrip, 
tion of which IS to be given in an applica- 
tion for letters of administration. Annexure 
B 18 beaded Schedule of Debts etc.'* and 
not only includes debts owing by the estate 
ol the deceased, the funeral expenses and 
mortgage encumbrances, but also 
property held in trust not beneficially or with 

It seems to me clear if I were to decide 

thfttSr« w’ I <30 Dot decide it, 

h« i ? Aonexure B is to 

be deducted from the total of AuDoxure A - 

on being pa^uWe 

able under No II of ^hTam^TbeS 
en^rtaiDiDg an application for letters of 
administration so far as the actual Va” a 
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common, at least according to the report 
of the case the conreyance purported to 
convey to the brothers as tenants. io-com-. 
mon not only for themselves but for other 
members of the family, and in those cir. 
cumstaoces Ameer Ali J., as he then was, 
held : 

That tbe property, though cooreyed to the 
brothers as teuiDts in comnkon, Tested in them as 
trustees for tbe beneht of all tbe coparceners and 
consequently was not liable to duty. 

WhateTer view might be taken of the 
authority of that case, it could not be said, 
having regard to tbe facts to which I have 
referred, to apply to tbe facts of this case. 
Here there is no question of conveyance 
to Amir Chandra on behalf of the other 
members of the family. It was a property 
at tbe Bank which, according to the facts 
which do not seem to be disputed, was a 
property of tbe joint family. Incideotally 
I might mention that tbe Bank would not 
recognize tbe property as the property of 
any person other than Amir Chandra and 
therefore would not recognize any trust. 

I propose briefly to refer to other cases, 
one of which was the case in 39 Bom 245.^ 
The head. note in the case correctly states 
the decision at which Beaman J. arrived. 
It was an application for probate of will of 
a person who was admittedly a member of 
a joint Hindu family and the decision was: 

Where tbe matter in question was probate, tbe 
parties claimiog under tbe will could not go behind 
Its termi. or cLiim any exemption whatsoever upon 
allegations utterly inconshtent not only with tbe 
fact of the will itself, but with tbe express state' 
ments made therein and that tbo executors must 
pay full probate duty upon tbe will. 

The decision may be shortly stated in 
these words — as the duty to be paid was 
tbe duty on tbe property included in tbe 
will and as the property was included in 
tbe will, there could be no question wbe- 
ther it was trust property, nor could tbe 
fact of any allegation that it was joint 
family property affect tbe incidence of tbe 
duty. There is a decision of this Court of 
Coutts J. in the case in 5 Pat L J 510* 
where a Hindu by a will left the residue of 
his property to his son and the esecutors. 
It was held that, although in applying for 
probate of tbe will tbe son claimed the 
property as by survivorship, "they were 

8 Kashinath Parsharam v. Qourabai, (1915) 2 
AIR Bom 18=28 I 0 473=89 Bom 246=17 
Pom L R 169. 

4 In re Ram Kumar Prasad, (1920) 7 A I R Pat 
•53=68 I C 1007 =6 Pat L J 610=1 P L T 
710, 


not entitled to the exemption,*' the basis of 
the decision being similar to that of the 
decision of the Bombay High (Dourt to 
which I have just referred reported in 39 
Bom 245.^ A decision of the Full Bench of 
the Bombay High Court in an application 
for administration by each of the sons of a 
joint family limited to their shares in the 
joint family held that no court. fee should 
be levied on limited letters of administra- 
tion sought by tbe sons as to the shares 
belonging to tbe joint family. The case 
however which is directly in point is the 
decision of the Allahabad High Court in 
57 All 881.® Before referring to that case 
in detail I would like to observe that it is 
possible so far as this fact is concerned in 
the cases to which I have already referred 
to distinguish at least some of them on the 
ground that they were applications for 
probate of the will. For the reasons stated 
in two of the cases to which I have referred, 
it might be said that tbe applicant could 
not go behind tbe terms of tbe will, and 
that the principle applicable to those cases 
in which tbe application was for letters of 
administration might be different. The case 
to which I am now referring deals with an 
application for letters of administration 
and tbe decision by Sir Sbab Muhammad 
Sulaiman C. J. and Ganga Nath J. is to 
tbe effect that : 

Wber^ a person chooses to apply for letters of 
administration , whether absolutely nocessary or 
not. and they are grauted, be mu'^t pay (bo propor 
eourt-fee according to Sec. 6 or Art. 11 of Scb. I, 
Court-fees Act. See. lO Dof that Act does not in 
any way exempt from payment of court* foe letters 
of admioistration obtained by a m^^mber of a joint 
Hindu family in respect of property which be gets 
by survivorship and not by iuboritance as an heir. 

I do not propose to refer to the reasoning 
of the learned Chief Justice in that case — 
reasoning with which I entirely agree. It 
is, as tbe learned Chief Justice points out, 
not a question for the High Court whether 
it was necessary to apply for letters of 
administration merely because the Bank 
demanded it. But when once the applioa* 
tioD was made, for tbe reasons therein 
stated exemption could not be had. In con* 
nexion with tbe point as to tbe necessity 
of applying for letters of administration, 
I would in passing refer to S. 212, Succas* 
sion Act, which provides : 

No right to any part of th© property of a person 
who had died intestate can be cstablbhod in any 

5. In the Goods of Lai hladho Prasad. (1936) 22 
A I R All 449=161 I 0 722=57 All 881 — 
1935 A L J 891. 
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Court of Justice, unless letters of administration 
‘have first been granted by a Court of competent 
jurisdiction. 

but it also provides that 

this S^tioD shall cot apply In the casa of the Id* 
testacy of & Hindu, MubnmmadaD, Buddhist. 
Sikh. Jaioa or lodian CbrUtiao. 

As I said at the commeucefloeDt of my 
' observatioD, the only point to be deter- 
mined id this case was whether Amir 
Chandra was a trustee for bis coparceners. 
Id my jud/^ment, with great respect to the 
decision of some of the learned Judges to 
|Which I have referred it seems to me im- 
^possible to cooteod that a cosharer mem- 
'bar of a joint family interested to the 
WteDt of an undivided share in the whole 
^of the property of the joint family is a 
trustee for the other cosharers. I repeat, it 
119 impossible to bold that view. In the 
circumstances whether an application for 
letters of administration was necessary or 
not, it is a matter not to be determined in 
this Court, when once an application has 
been made in order to obtain letters it is 
necessary in my judgment to pay the duty 
according to the provisions of the Act. In 
my view therefore the decision of the 
learned Judge was right and must be 
affirmed and the appeal must bo dismissed 
with costs. 

Agarwala J.— I agree. 

N.S./ R.K. Appeal dismissed. 
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V. 

Emperor. 

Criminal Bevn. No. 4 of 1938, Decided 
on 11th November 1938, from order of 
Town Magistrate. Cuttack, DA 24th Sep. 
Member 1938. 


^ (a) Crioiiid P, C. (1898), S. 83^Diitric 
of Dheokanol Stale cannot undei 
b W ttioe ww«t to Railway police m charge 

offence in that State 
N«h“a « juriadiclloD by virtue oi 

Not.ficat.on No. 34 I. B. of 14lh January 1937. 

SfcS^Sf nhi?v ReUway Station is within the 

Dhenkanal State 
of l^Hsdjction within the limiS 

r.3'z 5“ SU". 

^ GoTernment and officers eubordi- 


State. A Magistrate of a Native State cannot issue 
a warrant directing the police or ofHctals in 
British India to arrest a person accused of commit' 
ting a crime within a Native State. Hence even 
if the Code of Crimina) Procedure has been adopted 
by the Dhenkaoal State authorities that would 
not give tbe Dhenkanal State authorities a right to 
issue a warrant to tbe Railway Police and obtain 
the arrest of a person alleged to have committed 
offence in that State in the manner directed by 
S. 83, Criminal P. C. Tbe effect of the adoption of 
the Code of Crimioal Procedure by tbe Dhenkanal 
State authorities is to make the provisions of that 
Code part of the law of Dhenkanal State. It is still 
a State wholly outside British India, and therefore 
tbe provisions of S. 83 of the Code cannot apply to 
tbe State iu its relation with British India. Hence 
the arrest of the accused under such circumstances 
cannot be justified under tbe provisions of Sec. 83. 
But the arrest is justified by virtue of Notification 
No. 34 I. B. of 14th January 1937 : A I B JOSS 
Sind 46, Bet, on. [P 130 C 2 ; P 131 C 1 2 ; 

P 132 C 2] 

(b) Junsdiction^Dhenkanal State— Notifica- 
tioa No, 34 I. B. of I4lh January 1937^Noti« 
fication conlemplalet that after person is 
arrested on railway lands by police in execution 
of warrant issued by Magistrate of Native State 
he must be produced before Magistrate having 
jurisdiction over such railway land who will 
decide whether such person should be 
detained. 


1937 contemplates that there should be some 
ioquirj os to whetber the person arrested Is or is 
not a subject of the SUto which has issued the 
warrant. Clearly such au inquiry cannot be left to 
the raUway police, and the only course which the 
railway poh« can follow in esecuting a warrant 
Usued by a Magistrate in a Native State, is to nro- 
du« the arrested man before a Magistrate having 
jurisdiction over railway lauds. Such MagUtrate 
Mn then maVe the necessary inquiry and order 
detention of the arrested man until arrangements 
are made for taking him to tbe Native State. 

(P 132 0 ll 

<«) JumdicUon-Netivo Sl.le.-NoU&ca. 

1^937 March 1912 and 14tb January 

1937 are not uUre vires, ^ 

The notification dated 28th March 1919 bv 
which railway lands within a Native Stefcn am 

* n* 0* certain Magistrates 

and officers in British India and the notifiStion^ 

possibly be said to be 

P.?.‘7 t', '"• S*- “ oV. 

T:7u.Si; 

What Is & reasonable ocmplaiot and 
deponds on the circumstances of each case hut^U 
must be founded on some definite fftat ^ 
tangible prwf which is safficient te ttobiisK 
the mmd of a reasonable police officer 

opposed to any belief which may be if* 

any person, a warrant tvhich\„ 



130 Patna 


Haramohan t. Emperor (Harries C, J.) 


under the Extradition Act : A I R 2925 Cal 27$ 
andAIR 2933 Lah 159, Bel. on. [P 133 C 2] 

H. Mahapatra and G. C. Das 

for Petitioner^ 

Advocate. General and Public Prosecutor 
for Orissa — for the Crown. 

Harries C. J, — This is an application 
by one Haramohan Patnaik under 8. 491 
(1) (b), Criminal P. C. On 28th September 
1938 the petitioner presented an applies, 
tion to this Court praying that an order 
passed by a learned Magistrate of the first 
class at Cuttack directing that the peti« 
tioner be sent to Dbenkanal State was 
illegal and that be should be released from 
custody forthwith. Notice of this applies- 
tion was served upon the local authorities 
concerned in Cuttack who have appeared 
to show cause why this Court should not 
interfere with the orders which have been 
passed in this case. The petitioner Hara- 
mohan Patnaik is a subject of Dbenkanal 
State, which 23 a Native State bordering 
upon the Province of Orissa. On 23rd Sep- 
tember 1938 the petitioner was arrested 
on the platform of the Dbenkanal Garb 
Bailway Station by the Government Bail- 
way Police, who purported to act under a 
warrant issued by the District Magistrate 
of Dbenkanal. After arrest the petitioner 
was brought to Cuttack and produced before 
the City Magistrate, Mr. Ganesb Chandra 
Chandra, on 24th September 1938. On 
inquiry the petitioner admitted that he 
was a subject of Dbenkanal State, and the 
learned Magistrate ordered that be should 
be detained in custody until the Dbenkanal 
State authorities made arrangements to 
convey him to Dhonkanal. The warrant of 
arrest issued by the District Magistrate of 
Dbenkanal showed that the petitioner was 
alleged to have committed, within that 
State, an offence under S. 124.A, I. P. C. 
It is to be observed that there is no allega- 
tion in this case that the petitioner bas 
committed any offence within British India. 

On behalf of the petitioner it bas been 
contended that bis arrest at the Dbenkanal 
Garb Bailway Station was illegal and that 
as such vitiates all proceedings taken there- 
after. Dbenkanal Garb Bailway Station is 
within the State of Dbenkanal ; but it is 
clear that the Dbenkanal State authorities 
have no jurisdiction within the limits of 
railway land in that State. The position 
with regard to railway lands in the State 
of Dbenkanal is defined by a Notification 
No. 764 I. B., dated 28tb March 1912, 


A, I. B, 

issued by the Governor-General in Councit 
in exercise of the powers conferred upon 
him by the Indian (Foreign Jurisdiction) 
Order in Council 1902. and of all other 
powers enabling bim in that behalf. The 
order of 28tb March 1912 provides : 

(1) Subject to the modification specified in col. 4 
of the schedule thereto annexed all laws Jor the 
time Iwing in force in the districts or areas spe- 
cified in col. 3 of the said schedule shall be in 
force in the lands lying within the states specified' 
in the corresponding entry in column 2 which are 
occupied by the ^rtions of the railways specified* 
in the corresponding entry in col. 1 thereof. 

(2) The L^al Government and all Officers sub- 
ordinate to it for tbo time being exercising execu* 
tive authority within tbo said districts or areas- 
shall exercise tbo like authority within the said' 
lands, except in connexion with tho administra- 
tion of police which shall bo vested in tbc officer 
for the time being in charge of Railway Police 
under the said Local Oovemment. 

(8) All Courts having for tbc time being jurisdic- 
tion within the said districts or areas shall have 
the like jurisdiction within the said lands. 

From a refereucd to the schedule aunezedt 
to this Order, it will be seen that the law& 
in force in the District of Cuttack shall bej 
in force in the railway lauds situate in the 
State of Dbenkanal and further that tbej 
Local Government and officers subordinate 
to it ezercising executive authority in the 
Cuttack District shall exercise similar 
authority within the railway lands situate 
in Dbenkanal State. Fortber, the police, 
administration within the railway lands! 
situate in Dbenkanal State is vested in the 
Officer for the time being in charge of the 
Bailway Police. The effect of this order is* 
to place the railway lands in Dbenkanal 
State within the jurisdiction of the local 
authorities at Cuttack and accordingly it is 
argued that the District Magistrate of 
Dhenkanal bas no jurisdiction whatsoever 
over the land upon which the Dhenkanal 
Garb Railway Station is situate. It is con- 
tended therefore that any warrant issued! 
by the District Magistrate of Dbenkanak 
could not be directed either to the district 
authorities exercising jurisdiction overtheso 
railway lands or to the Bailway Police who 
were responsible for maintenance of law 
and order within these railway lands. The 
warrant for the arrest of the petitioner w^ 
direct to the Officer-in.Charge of the Bail- 
way Police at Dbenkanal Garb Bailway 
Station, and it directed him to arrest the. 
petitioner who was alleged to have com- 
mitted within the State an offence under 
S. 124.A, 1. P. C. 

In my view it is clear that a Magistral^ 
of a Native State cannot issue a warranU 
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directiDg the Polios or Officials in British 
India to arrest a person accused of com. 
mitting a crime within a Native State. This 
has been clearly laid down in a recent 
decision, AIR 1936 Siod 46.* In that 
case a Magistrate of Nasirbad, which is 
outside British India, issued a warrant 
under S. 63, Criminal P. C., for the arrest 
of a person residing in British India. It 
was held that such a warrant could not be 
esecuted by a Magistrate in British India 
and that proceedings taken in pursuance of 
such warrant were illegal and could be 
quashed by the Court under S. 491, Otimi- 
oal P. C. S. 83, Criminal P. C., lays down 
the procedure to be followed when a war- 
rant is to be esecuted outside the local 
limits of the jurisdiction of the Ooort issu- 
ing the same; but this Section, io my view, 
can have no application to a case such as 
the present. 8. 83, Criminal P. C., contem. 
plates cases where a Magistrate io British 
India issues a warrant for the arrest of a 
l^rson in some place in British India out. 
[side bis jurisdiction. It is said that the 
iCrimioal Procedure Code has been adopted 
by the Dbenkanal State authorities; bat 
even so, that would not give the Dhenkanal 
iState authorities a right to issue a warrant 
and obtain tbe arrest of a person in the 
Imanner directed by Sec. 83, Criminal P. C. 
If the Dhenkanal State authorities have 
adopted tbe Criminal Procedure Code, it 
cannot be said that tbe same law is applu 
cable to both the State and British India. 
The effect of the adoption of the Criminal 
Proceduro Code by the Dhenkanal State 
authorities is to make tbe provisions of 
that Code part of the law of Dhenkanal 
State. Ik is still a state wholly outside 
oriush India and therefore the provisions 
of Sec. 83, Criminal P. 0., cannot apply to 
the State m its relation with British India 
In my judgment therefore it is clear that 
the arrest of the petitioner cannot bejusti- 
ned under the provisions of S. 83, Orimioal 
Procedure Code. 

It was further argued on behalf of the 
^fcUioner that assuming Sec. 83, Criminal 
r. u., appued, the production of the peti- 
tioner at Cuttack and the subsequent order 
for detention passed by the Magistrate 
were wholly illegal Cuttack is more than 
toy from the Dhenkanal Garh 

Railway Station and accordingly it was 

1. TahiJmm Kanchand v. Emperor, (19881 
82 S LB “ 822=y& L jImS 


contended that 8ec. 85, Criminal P. C., ap« 
plied. It was contended on behalf of the 
petitioner that if tbe arrest was legal, then 
by reason of the provisions of Sec. 85, 
Criminal P. C., the petitioner should have 
been produced before tbe District Magis. 
trate of Dbenkanal State. In my view, it is 
unnecessary to consider this aspect of the 
case, because tbe arrest cannot be justified 
under the terms of S. 83, Criminal P. C. 

By Notification No. 34 I. B., dated 14fch 
January 1937, the GoverDor.General.in. 
CouDcil in exercise of the powers conferred 
by tbe Indian (Foreign Jurisdiction) Order 
in Council, 1902, and of all other powers 
enabling him in that behalf, directed that 
all crimlual procc&scs Issued ia a manner similar 
to that prescribed by tbe Criminal Procedure Code. 
1898, by a Magistrate having jurisdiction in any 
State in India shall be acted* upon and executed 
In railway lands lying within such State by all 
Magistrates and police officers having jurisdiction 
in such railway lands under the same conditions 
and in tbe same manner os i( such processes had 
bean issued by a Magistrate having j on sdlction in 
such railway lands : 

Provided further that nothing herein before con- 
Uined shall require a Magistrate or police officer 
having jurisdiction ia such railway Unde to exe- 
cute any process so issued against any person who 
IS not a subject of the State by the Court of which 
the pro^s has beon issued or be construed as 
authorising him to execute any such prooeea 
against any subject or servant of His Majesty. 

The Advocate- General of Orissa who 
appeared on behalf of the local authorities 
has contended that the arrest of the poti- 
tioner was perfectly legal by reason of this 
notification. He did not contend that the 
arrest and subsequent proceedings could be- 
Justified under Secs. 83 and 85, Criminal 
P. C. The Advocate.General argued that 
the effect of this notification of 14th Janu- 
ary 1937, is that all Magistrates and police 
officers having jurisdiction io the railway 
lands in the Dhenkanal State must execute 
a warrant issued by a Magistrate of that 
btate under the same conditions and in the 
same manner as if such warrant had been 
issued by a Magistrate having jurisdiotion 
over saoh railway lands. Id other words, 
he contended that the railway police at 
Dhenkanal Garh Railway Station were 
bound to execute the warrant issued bv 
the District Magistrate of Dhenkanal in 
preo^ly the wme manner as if it has been 
issued by the District Magistrate of Cuttack 
Tqio the notification of 28th March 
1912, has sole jurisdiction over railway 

“y judgment, the 
terms of this notification of 14th January 
1937, are clear and in the present case the 
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police at Dheokanal Garb Railway Station 
bad DO alternative but to act upon tbe 
warrant issued by the District Mai’istrate 
of Dbenkanal and to arrest the petitioner. 
After arresting the petitioner, the police 
produced him on the following day before 
a ^lagistrate of the First Class in Cuttack 
and the latter, after ascertaining that the 
petitioner was a subject of Dheukanal 
State, remanded him in custody in order 
to enable the Dbenkanal authorities to 
make arrangements for conveying him to 
the State. It baa been strongly contended 
on behalf of the petitioner that even if the 
arrest was justified under the notification 
of 14th January 1937, tbe subseQuent 
proceedings were wholly illegal. It was 
contended that the police bad no right 
whatsoever to take the petitioner to Cut. 
tack and to produce him before a Magis- 
trate. It was urged that the police should 
have banded the petitioner over then and 
there to tbe Dbenkanal State authorities 
and as they did not do so. he could no 
longer be detained at Cuttack. 

The last Proviso to the notification of 
14th January 1937, makes it clear that a 
Magistrate or police officer having jurisdic. 
tioD over railway lands can only execute a 
warrant issued by a Magistrate in a native 
state against a i>erson who is a subject 
of that State. Such Magistrates or police 
officers are not to execute such warrants 
against persons not subjects of the State or 
to execute any warrant against any subject 
or servant of His Majesty. Before a person 
arrested by tbe railway police upon a war- 
rant issued by a Magistrate of a native 
state is banded over to tbe State authorities, 
it must first be ascertained whether the 
person arrested is or is not a subject of that 
State. If he is, be most be handed over 
to the State authorities ; but if he is not a 
subject of the native state, then he cannot 
be handed over. Tbe notification contem- 
plates that there should be some inquiiy 
as to whether the person arrested is or is 
not a subject of the State which has issued 
the warrant. Clearly, such an inquiry can- 
not be left to the railway police, and in 
my view the only course which the railway 
police can follow in executing a warrant 
issued l)y a Magistrate in a native State, is 
to produce the arrested man before a 
Magistrate having jurisdiction over railway 
lands. Such Magistrate can then make the 
necessary inquiry and order detention of 
the arrested man until arrangements are 


made for taking him to the native State. 
Any other construction of this notifica. 
tion should leave the arrested man entirely 
at the mercy of police officer who might 
frequently be of junior rank. It is to be 
observed that the notification of I4th Janu. 
ary 1937, directs all Magistrates and police 
officers to execute the warrant issued by a 
Magistrate in a native State, and in my 
view this contemplates that after a person 
is arrested on railway lands by the police 
he must be produced before a Magistrate 
having jurisdiction over such railway lands 
who will then decide whether such arrest- 
ed person should be detaiued and banded 
over to the native State authorities. 

It was contended on behalf of tbe peti- 
tioner that this notification of 14tb Janu- 
ary 1937 was ultra vires the Indian 
(Foreign Jurisdiction) Order in Council, 
1902. The limits of the Indian (Foreign 
Jurisdiction) Order in Council 1902 are 
defined by Cl. 2 of that order. Those limits 
are 

tba territories of India outside Britisb India, and 
any other territories which may be declared by 
Bifi Majesty in Council to bo territories in which 
jurisdiction is exercised by or on behalf of His 
Majesty through tbe OoTernor-Gencral of India in 
Council, or some authority subordinate to him, 
including the territorial waters of any such ter* 
ritories. 

Clause S of tbe Order enables tbe Gov- 
ernor-General of India in Council on His 
Majesty's behalf to exercise any power or 
jurisdiction which His Majesty or the 
Governor -General of India in Council for 
the time being has within tbe limits of the 
Order and to delegate any such power or 
jurisdiction to any servant of the British 
Indian Government in such manner, and 
to such extent, as the Governor-General in 
Council from time to time thinks fit. Cl. 4 

of tbe order provides that 
the GoTemor-Ocneral in Council may make such 
rules aud orders as may seem expedient for carry- 
ing tbe order into c0eet. and in particular. 

(a) for determining the law and procedure to 
be observed, whether by applying with or without 
modibcatioDB all or any of the provisions of any 
enactment in force elsewhere, or otherwise ; 

(b) for determining the persons who are to ex^ 
CIS© jurisdiction cither generally or in particu^ 
classes of cases, and the powers to bo exercised by 
them : 

(c) for determining the Courts, authorities, 
Judges, and Magistrates, by whom, and for 
lating the manner in which any junsdicUon 
auxiliary or incidental to or consequential on tM 
jurisdiction exercised under thb order, is to be 
exercised io British India ; 

(d) for regulating the amount, collection, and 
application of fees# 
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Iq my judgment the notification dated 
28th March 1912, by which railway lands 
within a native State are plac^ under the 
jurisdiction of certain Magistrates and 
officers in British India, is intra vires the 
Order of 1902. The Order of 1902 contemp* 
lates such provisions as are contained in 
the notification of 28tb March 1912. Fur- 
ther, there is oothing in the notification of 
14th January 1937 which can possibly be 
said to be outside the powers conferred 
upon the Governor.General in Council by 
the Indian (Foreign Jurisdiction) Order in 
Council, 1902. In my judgment, these two 
notifications cannot possibly be said to be 
ultra vires, and the arrest and subsequent 
production of the petitioner before the 
Magistrate at Cuttack are amply justified 
under the terms of these notifications. 
Further, the detention of the petitioner by 
order of the learned Magistrate at Cuttack 
is legal by reason of the combined effect of 
these two notifications. 

It waa also contended by the Advocate. 
General that the arrest and detention of 
petitioner could be justified under the pro- 
visions of S. 54 (1), Para. 7, Criminal P. 0. 
This Section permits police officers in cer. 
tain cases to arrest without an order from 
a Magistrate and without a warrant. Para. 7 
to Bee. 54 (l), Criminal P. 0., permits the 
arrest without a Magistrate’s order ' or a 
warrant of a person against whom a lea- 
sonable complaint has been made or cre- 
dible information has been received or a 
reasonable suspicion exists of bis having 
been concerned in an act committed out- 
side Britieh India which if committed in 
British India would have been punishable 
as an offence or for which he is under any 
law relating to extradition or under the 
Shigitive Offenders Act 1681 or otherwise 
liable to be apprehended or detained in 
eust^y in British India, The petitioner s 
act, it is contended, namely, section (sic), is 
punishable as an offence in British India 
and the petitioner could be apprehended 
and detained in custody under the extradi- 
tion laws. Therefore, it is said he could be 
arrested without a warrant. Assuming the 
warrant issued by the District Magistrate 
of DhenUnal to bo Ulegal, that it is urged 
18 immaterial because he could be arrested 
wfchout any warrant at all. Id my view 
thearrwt and detention of the petitioner 
^nnot be jwtified under these provisions, 
Ibe only information which the RaUway 
PoUca had m this case was the warrant 


issued by the District Magistrate, Dhenka- 
nal State, Such can hardly be said to be a 
reasonable complaint or to amount to cre- 
dible information or to create reasonable 
suspicion. What is a reasonable complaint 
or suspicion depeuds on the circumstances 
of each case but it must be founded on 
some definite fact or soma tangible proof 
which is sufficient to establish in the mind 
of a reasonable police officer the reason- 
ableness or credibility of the charge, infor- 
matioD or suspicion i see 52 Cal 319.* 
Further, it has been held that to justify an 
arrest under Sec. 54 (1), Para. 7, Criminal 
P. C,,. there must be in existence as a fact, 
as opposed to any belief which may be 
entertained by any person, a warrant which 
has been issued under the Extradition Act : 
see 53 Cal 319* and A I R 1933 Lah 
159,* There was no such warrant in exis- 
tence in this case. 

However, as I have stated, the arrest of 
the pelitioner and the subsequent proceed- 
ings were in accordance with the terms of 
the Notification 34 I. B., dated 14th Janu* 
ary 1937 and therefore legal. I would 
therefore discharge the rule. 

Agarwala J* — I agree. 

D.S./B.E. Rule discharged. 

■ « I ^ 

2. Subodh Chandra Roy v. Emperor, (1026) 12 
A 1 B Cal 278^86 1 C 918:^26 Cr L J $ 25 =^ 
29 0 W N 98=52 Cal 319=40 0 L J 489. 

8. Emperor v. Kalu, (1933) 20 A I R Lah 150 = 
114 I 0 67=193$ Cr C 804=34 Cr L J 679. 
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•CoURINBY-TERREbL 0. J. AND 
Mohamad Noor J. 

Najmunnissa Begum — Plaintiff — 

AppaUant. 

V. 

Sirajuddin Ahmad Khan and another 
— Defendants — Bespoodents. 

Appeal No. 7 of 1934, Deoided on 2l8b 
December 1937, from origioal decree of 
Addl. Sub.Judge. Cuttack, D/. 27th Febru- 
ary 1934. 

Mahemedan Law— Dower — Relinqui.hinent 
— Document relinqui.biog part of dower and 
changing iu character, executed when minor 
Bccording to Maiorily Act i. not valid and 
binding. 

Once a marriage bas boon performed and the 
dower has boon sattlod, tho dower becomes a pro- 

Property. Tho dower is a 
debt payable to the wife and any tcansfor of this 
debt, or forgoing lb altogether or a portion of it 
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are not matters in any way connected with mar- 
mpe and such acts must be governed by the 
ordinary Jaw of land. [p 13^ q 2] 

Where therefore a Mabomedan lady who is 
minor according to the Majority Act but major 
according to the Mabomedan law executes an 
ekrarnama relinquishing a part of her dower fixed 
at the time of her marriage and also changes the 
character of thedower from prompt to deferred, the 
ekrarnama is not valid and binding on her as the 
case does not fall within the exception to 8. 2 of 
the Majority Act : AIR 2932 Alt 649 and A I R 
2925 Cal 322, Diiiing.; AIR 2928 Mad 329, 
on. [P 136 0 2] 

G. P. Das and H. P. Bbagat — 

for Appellant. 

A. S. Ehan and H. Mobapatra — . 

. for Respondents. 

Mohamad Noor J. — The suit oat of 
which this appeal has arisoD was iostitated 
by a Mabomedan lady, the appellant before 
us, for recovery from the defendants of 
Ps. 5015, the amount of her prompt dower 
fixed at the time of her marriage with 
defendant 1 on 8tb October 1925. She also 
sued for recovery of certain properties 
belonging to her which were kept back from 
her by her husband and his father, defend* 
dant 2. The defence was that though the 
dower was fixed at Rs. 5000 and one gold 
mohur prompt it was not an unconditional 
dower. The defendants alleged that the 
dower was fixed on the condition that 
the paternal and maternal relations of 
the lady would give her jewellery worth 
Bs. 2000 and also to defendant 1 presents 
worth Ra. 1000, but that the Marriage 
Registrar, who happened to be a maternal 
grandfather of the lady, did not enter these 
terms in the register on the pretext that 
there was no column for such entry and 
that those terms were independent con- 
tracts. They further alleged that as the 
lady's relations did not carry out the pro. 
mise they bad made at the time of the 
marriage, relations between them and 
defendant I became somewhat estranged 
and consequently the plaintiffs of her own 
free will executed an ekrarnama, dated 
19th July 1926 whereby she surrendered 
Rs. 3000 out of the Es. 5000 odd of the 
prompt dower fixed at the time of the 
marriage, and made it a deferred dower 
instead of a prompt one. The learned Sub* 
ordinate Judge has held that though there 
was some promise about giving jewellery to 
the lady and some presents to defendant 1 
non-fulfilment of those promises did not 
affect the amount of the dower fixed at the 
marriage but be dismissed the suit for dower 


of fclie ekrarnama 
of 1926 relied upon by the defendants He 
gave the plaintiff a decree for the value of 
some articles claimed by her. 

Now the ekrarnama relied upon by the 
defendants was challenged on behalf of the 
plaintiff among others on the ground that 
at the time of its execution she was below 
18 years of age and had not attained majo* 
rity under the Majority Act. In reply to 
this the defendants relied on Sec. 2 of the 
Act and contended that for purposes of 
relinquishing a part of the dower the age 
of majority would be according to the per- 
sonal law of the lady and not according to 
the Majority Act. This contention of the 
defendants prevailed in the lower Court. 
The plaintiff has therefore preferred this 
appeal. The learned advocate for the res* 
pendents has not challenged the finding of 
the lower Court that the age of the plain- 
tiff on the date of the ekrarnama was 17 
years and 2 months, and it must be taken 
that at the time she was a minor under 
the Majority Act. The only question whioh 
remains to be decided is whether the 
ekrarnama of 1926 by which the plaintiff 
purported to relinquish her claim for dower 
is valid or whether it is void. 

Now Sec. 2, Majority Act, while fixing 
the age of majority at 18 years in ordinary 
cases and at 21 years where a guardian of 
the person or property of the minor has 
been appointed, or his estate has been 
taken charge of by the Court of Wards, 
provides that 

nothing herein contained shall affect the capacity 
of any person to act in the following matters 
(namely) marriage, dower, divorce and adoption. 

The question is whether the relinquish* 
ment of a part of dower fixed at the time 
of the marriage, or changing its character 
from prompt into deferred, falls within 
this exception. In my opinion it does not. 
The provisions of the Section govern only 
the performance of marriage or effecting of 
divorce by persons who though not major 
according to the Act are so according to 
their personal law. But once a marriage 
has been performed and the dowdr has 
been settled, the dower becomes a property 
of the wife like ber any other property. 
The dower is a debt payable to the wife 
and any transfer of this debt, or forgoing it 
altogether or a portion of it are not matters 
in any way connected with marriage and 
such acts must be governed by the ordi. 
nary law of the land. The Majority 
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Act in making this provision purports to 
‘leave Intact the personal law of a comma- 
nity in the speci6ed matters. We are not 
aathori 2 ed to extend the operation of the 
Section beyond what is specified therein. 
In other cases the territorial law enacted 
by the Legislature unless specially escep. 
^ed must be applied. 

The lower Court has relied upon two 
decisions. One of them is A I R 1932 All 
649.^ He appears to have missed an impor* 
tant passage in the judgment of Sulaiman 
O. J, in that case. There the wife who 
was not a major UAder the Majority Act 
obtained a divorce in the kbula form and 
in consideration of it she surrendered her 
dower to the husband. The question arose 
whether she could do so. The learned Chief 
Justice observed as follows : 


This agreement to pay a c«rtaio amount of 
dowet is a part of the contract of marriage, and 
there is no reason to suppose that although a per* 
EOD. who is a minor under the hlajority Act, but a 
major under the Mabomedan law, is capable of 
•entering into a contract of marriage, be U inca|>a* 
ble of fixing the amount of the dower. We think 
that on the same ground an ladWidual who is a 
major under the personal law Is capable of relin* 
quishiog the dower as consideration for obtaining 
kbula. Kbula is form of divorce recognized by the 
Mabomedan law and comas within the exception. 


It is obvious that the reason why the 
^learned Judges held the surrender of dower 
dn that case to be valid, was that the 
surrender of the dower was a consideration 
dot obtaining the divorce, and divorce is 
specifically excepted by the Act. In thie 
particular case the surrender is not in consU 
•deration of any divorce but is a gratoitous 
surrenderi wbicb is in no way different 
from the surrender or giving away of a 
right in any other property. The other case 
relied upon by the learned Subordinate 
Judge has also no application to the case 
‘before us. That was A I R 1926 Cal 322,* 
There the question was whether a minor 
according to the Majority Act but not so 
under his personal law, could fix the 
apxount of dower at the time of his mar. 
riage. It was held that he could. It is 
obvious that marriage being excepted by 
the Act, it could not be performed under 
the Mahomedan law without there being a 
ipromise of dower and therefore as a neces. 
<ary element to the performance of the 


1. Qa$i!n Hussain v. Kanis Sakina, (19321 

A Mozharul Islam v. Abdul Qaoi Ala. (1926 
A I R Cal 322 ^ 60 1 0 OH, ' 


marriage he could fix the amount of the 
dower. 

On the other hand, there is a clear decu 
sioD of the Madras High Court in 41 Mad 
1026.* The facts of the case are almost 
on all fours with the present case, and 
it was held there that a wife who was a 
minor under the Majority Act could not 
relinquish her dower. The learned Judges 
relied upon a passage from Abdur Rahim's 
Principles of Mahomedan Law (p. 241 of 
the book) that minors cannot perform even 
benevolent acts to tbeir detriment. There* 
fore in my opinion the ekraroama of 1926 
is not binding npon the plaintiff and can* 
not operate either to reduce the amount of 
the dower or change its character. On this 
finding it is not necessary to go into the 
question whether the ekrarnama was 
obtained under coercion or that the lady 
was not a willing executant of it. The 
appeal succeeds and I would allow it. There 
will be a decree for dower claimed by the 
plaintiffs with costs throughout against 
defendant I only. The decree of the learn* 
ed Subordinate Judge in respect of the pro* 
perties against both the defendants will 
stand. The costs in respect of them will be 
paid by the defendants according to the 
value of the properties as decreed by the 
lower Court. 

CouPt!iey<* Terrell G. J, — I agree. 

K.S./R.K. Appeal allowedt 

3. Abi DbuDimsa Bibi t. Mabitmniad Fatbl 
UdLai, (1918) 5 A I R Mad 319=44 I 0 293a 
41 Mad 1026 = 35 M L J 466. 
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Kameshar Singh Bahadur — 

Defendant — Appellant, 

y. 

Kusheshwar Mahto. Plaintiff and 
others, De/etulants — Respondents. 

Appeal No. 767 of 1986, Decided on 2ad 
September 1936, from appellate decree of 
Diet. Judge, Darbbanga, D/. 5th Pebruarv 
1936. 


limitation Act (1908), S. 12 (2)— Time 
^uitite for obtaining copy— Period between 
date of judgment end date on which decree it 
cigoed should be excluded from computing 
Umitabon even if copy of decree not applied 
for dunng limileliona 


In imputing the period of limitation (or an 
A® between the date on which the 

lodgment u dolivcred and the date on which the 
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decree is signed should also be excluded, treating 
it as a time requisite tor obtaining copy of the 
decree, that time not being within the control of 
the appellant. This exclusion can be claimed eren 
if application for copy of decree is not made within 
the period of limitation: A 2 B 2936 Pai 46 (FB), 
Foil.: A I B 2921 Pat 175 (FB). Wot /oU.: AIR 
2922 P C 352. Bef, [P 186 C 2 ; P 137 C 1] 

Murari Prasad and S. P. Srivastara — 

for Appellant. 

A. C. Roy — for Bespondents, 

Judgment. — This is an appeal against 
the decision of the District Judge of Dar. 
bhanga ^ho decided that the appeal before 
him vras barred by limitatioD. The judg* 
ment of theMunsif who tried the suit in the 
first instance was delivered on 6th Xovem. 
ber 1935 and the decree was signed by him 
on 15th November 1935. The appeal was 
preferred to the lower Appellate Court on 
13th December 1935. In the meantime the 
appellant, of course, had applied for a copy 
of the decree on 9th December 1935 and 
obtained it on the 12tb. It will be seen 
that from 6th November when the trial 
Judge delivered his judgment till 13tb 
December when the appeal was presented 
before the lower Appellate Court a period 
of tbirty.seven days bad elapsed and the 
appellant was at least seven days out of 
time on those dates. S. 12. Limitation Act, 
excludes the first day which in this case 
was 6th November 1935 and that is why I 
have given the total period between the 
date of judgment and the date of filing the 
appeal as thirty-seven days. Under sub-s. 
(2), 8. 12, the time requisite for obtaining a 
copy of the decree is to be excluded. In this 
case that time was four days including the 
date of the application, i. e. from 9th to 
12th December. Taking that period as three 
days it is to be excluded from the period of 
limitation when that period comes to be 
computed. The words in the Act are in 
computing the period of limitation* and it 
seems to me quite clear therefore that when 
you take the thirty-seven days, you most 
deduct or exclude those days which were 
requisite for obtaining a copy of the decree. 
Three days thus being deducted the total 
period comes down to thirty-four days. But 
the Full Bench decision to which a refer- 
ence has been made in the decision of the 
District Judge in 16 P L T 849^ has decided 
that the period between the date of the 
judgment and the date w hop the decree ia 

1. Gabriel ChristidP t. Chandra Mohan, (1936) 
23 A I R Pat 45^160 I C 447=15 Pat 284= 
16 P L T 849 (F B). 


prepared, that being the time not within 
the control of the appellant, is also to be 
excluded : in other words, that period 
should be included in the period requisite 
for taking a copy of the decree. That makee 
the period at least ten or twelve days. 
Even if we take the first period alone 
(which is nine days) and subtract that from 
thirty-seven days, it will bring tbe appeal 
within time and the decision of tbe learned 
District Judge is erroneous. 

Mr. A. C. Boy on behalf of the respon- 
dents contends that the period between 6th 
November, when the judgment was deli- 
vered, and 15th NoveiAer, when tbe decree 
was signed, cannot be excluded if tbe appel- 
lant did not apply for a copy of the decree 
within the period of limitation. That argu- 
ment in my judgment has no foundation 
under tbe authority. Tbe case relied upon 
is the Full Bench decision in 2 P L T 361.^ 
But it is to be remembered that tbe Full 
Bench decision stated that in so far as tbe 
earlier Full Bench decided that the period 
between tbe date of tbe judgment aud the 
date of tbe application for tbe copy of the 
decree can in no case be excluded, it was 
wrongly decided. But it must not be under- 
stood that the Full Bench decision to which 
I was a party meant that tbe earlier Full 
Bench decision was otherwise correct or 
that if decided any other question. The 
words used by tbe learned Judges includ- 
ing myself in the Full Bench decision were 
guard^ words to prevent the Full Bench 
decision from being held to decide anything 
other than the particular question that was- 
before it. When we came to look at the 
earlier Full Bench decision we could see 
what the learned Judges in that case 
decided. The question which was connected* 
with the point which was argued before ue 
was in this form : 

Whether where tbo appellant does not apply for 
the copy of the decree necessary to be filed until’ 
tbe expiration of six months, the period betw^n 
the delivery of the judgment and the preparation 
and the signing of the decree is to be excluded ? 

The Full Bench decision to which I was 
a party decided that tbe answer of that 
question in the negative was erroneous and 
it seems to me on a plain reading of the* 
statute itself that there is no other possible 
conclusion to be arrived at in this case. I* 
would refer incidentally to the decision of 
their Lordships of the Judicial Committee 

2- Jyotindra Nath v. Lodna Colliery Co. Ltd.» 

(X921) 8 A I R Pat 175=62 I C 649=6 

L J 350=2 P L T 861 (P B)- 


1039 


Sarjug Prasad y. Sdrendrapat (Wort Jj 


Patna 137 


of the Privy Council in 49 I A 307^ merely 
for the purpose of pointing out that their 
Lordships there decided that the advantage 
of 8. 12 could be taken by an appellant 
even in those cases ^vhere the filing of the 
copy of the decree by the rules of Court 
was unnecessary. As I said a naoment ago, 
the matter seems to be plain when you take 
the words of the Section itself and the words 
are 'in computing the period of limitation* 
or to put it colloquially 'in countiDg the 
days of limitation/ In this case it is found 
that the appellant has taken tbirty.seven 
days from which the period requisite for 
(taking the copy of the decree including of 
course the period in the office to prepare 
the decree is deducted. That being done it 
is clearly shown that the filing of the 
appeal was within time. The appeal is 
accordingly allowed and the decision of the 
learned Judge set aside with coats. The 
case will now go back to be heard and 
determined by the learned Judge in the 
Court below. Leave to appeal is refused. 

N.s./r.k. Appeal allowed. 


A. Lee. (1922) 9 

I A »7 (? cf 
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WORI AND AOARWADA JJ. 

Sarjug Prasad Sahu and others — 

Plaintiffs — Appellaots. 

V. 

Surendrapat Tewari and othsrs ~ 

Defendants — Bespondeots. 

October 1938. from appellate decree of 

November 1935. 

Civil P. C. (jgo8). O. 7, R. 11 - O. 7 R n 
•ppUe, lo ,ppMl .Uo - Appellant .hlild JJ 

Bood deficiency in 

l*J 

M.hab.r Pr.8«i .„a 

t a — Appellants. 

Mehdi Imam, A. B R R.Vk a ^ 

^aa delivered against the plainti'ffron 23^ 


August 193d. The decree was signed on 
31st August. The appellants applied for 
copies of judgment and decree and obtained 
the same on 5th September. The Civil 
Coutts were closed from 27 bh September to 
30th October oo account of the annual 
vacation. Oo the 31st day, on which the 
Courts re.opeued, the appellants presented a 
memorandum of appeal which the District 
Judge directed to be registered. The memo, 
randum, however, was insufficiently stamp, 
ed. It bore a stamp of Re. 1.8-0 instead of 
stamps worth Rs. 300. At the time of pre. 
sentiug the plaint, the appellants filed a 
petition stating that they had been unable 
to obtain the requisite court.fee stamps at 
the Treasury because the Treasury Officer 
said that it was not a Treasury .day. The 
next day the District Judge dismissed the 
appeal for insufficiency of court.fee. This 
appeal has therefore been preferred by the 
plaintiffs. The question that has been 
raised is whether the matter is governed by 
O. 7, R. 11, Civil P. C., which empowers e 
Court to reject a plaint 
whera the relief claimed i$ properly valued bub 
the plaint Is written upon paper insufficleotly 
and tho plaintiff ou being required by 
^ supply the requisite stamp paper 
within a time to be fired by tho Court, fails to Sow. 

On the interpretation of this clause 
which has been adopted in the High Courts 
of India, the Court must afford the plain, 
tiff time to supply the deficienoy in court, 
fees where the relief is properly valued. 
Xhe question whether the rule applies to, 
appeals has been debated in the Courts, 
and, 80 far as this Court is concerned, it 

289 of 1^7 ID which the decision of the 
Bombay High Court in 38 Bom 41* was 

follo^. The ^mbayHigbCoutb held that 

the effect of sub.s. 2 of S, 107, Civil P. C 
was to make the provisions of O 7 E ll" 
applicable to appeals. That being the case., 
m the preMot instance the Court beloJ 

‘•'o oPPo*^! have 

afforded the appeUants an opportunity o£ 
making good the deficiency in the court.fee' 
payable on the memorandum of appeal 
The order of the Court below is therefore 

'® remanded to it 
o be disposed of m accordance with law 

2. Achut y. Nogappa. (1D14I i a i r 

1 0 837^1^ 
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appellants are authorized to receive {rom 
the Collector of Patna, the amount of 
court, fees which they have paid on the 
tnemorandum of appeal in this Court. 

Agarwala J. — I agree. 

d.s./r.k. Appeal remanded. 
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J/L Bas Kuar — Defendant — 

Appellant. 

V. 

Gaya Municipality^ Plainti ffs and 
others. Defendants — Respondents. 
Appeal No. 961 of 1936, Decided on 
28tb April 1938, from appellate decree of 
Dist. Judge, Gaya, D/. 26th August 1936. 

(a) Civil P. C. (190$). O. 21, Rr. 58 and 63 
^ Suit under O. 21, R. 63 it mere continua* 
lion of claim proceedingt under O. 21, R. 58^ 
Purchaser of property from ctaimant after 
•order has been paased in his favour but before 
institution of suit under 0« 21, Rule 63 is not 
necessary party to suit — If neeeasary parties 
are impleaded within one year, he cannot raise 
plea of limitation. 

A suit brought under O. 21, Role 63 is a mere 
continuation of tbo proceedings in a claim peti* 
tioD. A purchaser of the property from a claimant 
after an order bas been pass^ in bis (elaimaot's) 
favour but before a suit under O. 21, B. 63. was 
instituted, is an alienee pendente lite and is there, 
lore not a necessary party to the suit; and If the 
necessary parties bad been brought on the record 
within one year, the alienee cannot advance the 
plea of limitation as Sec. 22 (2), Limitation Act. 
exnresslv excludes the operation of Cl. 1 in such 
cases \ A I R 2925 Mad 495, Rel. on; AIR 29$! 
Cal 202, Disssnf. 189 C 1] 

(b) LimiuUon —Plea of — No relief claimed 
against party brought on record out of time — 
Question of limitation does not arise. 

As limitation merely bars the remedy by suit, 
the only parties to a suit between whom a ques- 
tion of limitation can possibly arise are those who 
seek relief and those against whom it is necessary 
to seek relief. Therefore when a party is brought 
on record out of time, the question of limitation 
does not arise when there is no relief claimed 
against that party : 6C LJ 658, Rel. on. 

® (P 180 C 2 ] 

(c) Civil P. C. (1908), O. 21, Rr. 58 and 63 
Creditor whose attachment is raised on 

claim under O. 21, R. 58, and who avails him* 
self of right given by O. 21, R. 63 can sue on 
bis behalf alone for getting alienation declared 
— He need not sue on behalf of all 
creditors. 

A creditor whose attachment has been raised at 
the instance of a claimant under 0. 21. R. 68, and 
who avails himself of the right given by O. 21. 
R. 63, can sue on his own behalf alone for having 
the alienation in favour of the claimant declared 
void without mentioning any other creditors or 


their debts. The neoessity for the plaiotifi to bring 
a suit under 0. 21, Rule 63 arises by reason of a 
summary decision under 0. 21, B. 58, passed in 
execution of bis own decree and there is no reason 
why be should be compelled to sue on behalf of 
other creditors also : A 2 R 2934 Rang d3i and 
AIR 1934 Rang 200, Rel. on. 139 0 2] 

Sarjoo Prasad — for Appellant. 

Rajkishore Prasad — for EespondmU. 


Fazl AH J, — This second appeal arises 
out of a suit brought by the Municipal com- 
missioners of Gaya Municipality under 
0. 21, B. 63, Civil P. C., in the following 
circumstances : The plaintiffs having ob. 
tained a money decree against defendant 5 
on 23rd April 1932 proceeded to attach in 
execution of their decree a bouse in Gaya 
which according to them belonged to the 
judgment.debtor. Thereupon defendants 1 
to 4 (sons of one Bullak Bam) preferred a 
claim under 0. 21, B. 58, aliegiug that the 
house iu question had been purchased by 
their father from defendant 5 for a sum of 
Bs. 1000. This claim was allowed on 20th 
November 1933 and the bouse was released 
from attachment. On 11th September 1934 
defendaots 1 to 4 executed a conveyance 
in respect of the house in favour of defen- 
dant 6 for a sum of Bs. 1500. Thereafter 
on 6tb October 1934 the plaintiffs brought 
the present suit for a declaration that the 

deed set up by defendants 1 to 4 was a 
fraudulent one executed by defendant 5 in the 
name of a near rdative without any consideration 
and as such it was illegal and defendants I to 4 
did not derive any title thereunder. 


Defendant 6 was made a party to the 
suit on 15th May 1935. The trial Court 
dismissed the suit but it was decreed by 
the District Judge of Gays who has held 
that the conveyance executed by defen- 
dant 5 in favour of the father of defendants 
1 to 4 as well as that executed by defeu. 
daots 1 to 4 in favour of defendant 6 were 
without consideration and never intended 
to pass any title and they did not confer 
any title upon the transferees. In this 
appeal, which has been preferred by defen- 
dant 6, the findings of fact arrived at by 
the learned District Judge have not been 
questioned but bis decree is attacked on 
three grounds. The first ground, which is 
the only serious ground, is that the suit is 
barred by limitation against defendant 6 
who was made a party to the suit more 
than a year after the decision of the case 
under 0. 21, R. 58, Civil P. 0. 

The appellant's contention is undoubtedly 
supported by the decision of the Calcutta 
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High Court in 25 C W N 544,^ but mth 
igreat respect to tbe learned Judges ^ho 
/decided that cose I am not prepared to 
jaccept their yiew on tbe question of limita* 
tioD. It has been held in a number of cases 
that a suit brought under 0. 21, B. 63 is a 
mere cootinuatioQ of tbe proceedings in a 
claim petition. Belying on this principle, 
The Madras High Court has held in 38 
Mad 535^ that a purchaser of property 
from a claimant after an order bas been 
passed in bie (claimant's) favour but before 
' a suit under 0. 21, B. 63 was instituted, is 
, an alienee pendente lite and is therefore 
not a necessary party to the suit; and if 
the necessary parties had been brought on 
the record within one year, tbe alienee 
could not advance tbe plea of limitation 
as Sec. 22 (2), Licnitation Act, expressly 
excludes the operation of Cl. (l) in such 
cases. With this view I am inclined to 
agree because it can also be supported by a 
reference to Sec. 64, Civil P. C., as will 
appear from the following head-note of 
the decision of the Calcutta High Court 
already quoted : 


Tha order for release from attachment does not 
put an end to tbe atUebment so as to leave tbe 
ebtmant frtt to deal with tho property as be likes. 
^ a suit IS brought by the decree, holder to estab* 
nsn his right to attach tbe property and a decree 
« passed in his favour, the effect of the decree U 
to set aside the order of reloaae and to maintain 
uninterrupted the atteehment originally made. 
Therelora in such a ease any private transfer of 
tne property by the claimant though made after 
an o^ec under R CO releasing the property from 


Now if tho transfer is voia under 5. 64 
It is liable to be ignored by the plaintifi 
Md the person in whose faTour tho transfoi 
18 made is not a necessary party to the suil 
under 0. 31, B. 63. But so far as the pre. 
sent c&se goes tbe matter does not rest 
there. The learned District Judge has found 
inat m fact there was no transfer either in 
lavour of defendants 1 to 4 or in favour ol 
de endant 6 and they did not derive any 
title under the deeds of transfer relied on 
t)y them respectively. If there was no real 
transfer and defendant 6 was not a trans. 
wree m the proper sense of the term, she 

® necessary party. It has been 
^inted out in a nnmber of cases that as 

A ll? fSl ml” «« 8 

=L 0 W N ^ 0 = 33 C L J 20i 

Ulteri R Sahib, 

Se M L J ^ ® Mad 


limiliatioD merely bars tbe remedy by a 
suit, tbe only parties Id a suit between 
whom a question of limitatioD can possibly 
arise are those who seek relief and those 
against whom it is necessary to seek relief: 
aec 6 C L J 556.^ Therefore when a party 
is brought on tbe record out of time, tbe 
question of limitation does not arise when 
there is no relief claimed against thatl 
party. In tbe present case it was not necesJ 
sary for the plaintiff to claim any relief 
against defendant 6 and in fact no relief 
has been claimed against her. The question 
of limitation therefore does not arise and 
cannot affect tbe decree passed by the 
Court below. 

The next question raised on behalf of the 
appellant was that tbe suit instituted by 
tbe plaintiff.respondent was essentially a 
suit under S. 53, T. P, Act, and inasmuch 
as tbe plaintiffs did not sue in a represen- 
tative capacity on behalf of all tbe cre- 
ditors, their suit is nob properly framed and 
therefore not maintainable. Now it has 
been held by tbe Rangoon High Court in 
at least two cases that a creditor whose 
attachment bas been raised at the instance 
of a claimant under O. 21, R. 58 and who 
avails himself of the right given by O. 21, 
R. 63 can sue on bis own behalf alone for 
baying the alienation in favour of the 
claimant declared void without mentioning 
any other creditors or their debts : see 12 
Rang 670* and A I R 1934 Rang 200.* The 
necessity for the plaintiff to bring a suit 
under O. 21, Rule 63 arises by reason of a 
summary decision under O. 21, R. 58 passed 
ID execution of his own decree and there is 
no reason why he should be compelled to 
sue on behalf of other creditors also. But 
even if it is held that it was incumbent on 
him to do 80 , the point cannot arise in this 
case, because there is nothing on the record 
to show that defendant 5 had any other 
creditor excepting the plaintiffs. In my 

opinion therefore the second objection also 
must fail. 


xoe lasc objection is that the plaintiff! 
are estopped from challengiDg the appel 
lants title in this suit because her nam< 
and the names of her vendors have beer 
mutated in the Municipal registers and th^ 
plaintiffs have accepted taxes from them 


o°D a”1e=l?’o w S'e"™' 

4. MauDg Tun Th.in v. Maung Sin, (1934) 2 
A 1 R Rang 332=168 I 0 942=12 Rang 670. 

Cbattiar Mrm 

11984) 21 A I R Rang 200=162 1 0 506. 
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In order however that estoppel may arise, 
it must be shown that the person against 
whom estoppel is set up has intentionally 
caused or permitted any person to believe 
anything to be true which is not true and 
to act upon such belief. In the present case 
it is not alleged in the pleading or evidence 
that the plaintiffs caused the defendants to 
believe something to be true which is not 
true and they acted upon such belief. On 
the other hand on the findings arrived at 
by the learned District Judge the defen- 
dants must be held to have been fully 
aware of the fact that defendant 5 bad 
never parted with his title in the house 
which is the subject-matter of the present 
suit. There can therefore be no estoppel in 
the present ease. As no other points were 
urged in this appeal we must uphold the 
decision of the learned Judge and dismiss 
this appeal with costs. 

Agarwala J,— I agree. 

R.M./r.K. Appeal dismissed. 
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James J. 

Firm Kani Bam^Hazari Mall — 

Petitioner. 

V. 

Sitaram Agarwala — Opposite Party. 

Civil Bevn. No. 367 of 1938. Decided on 
20th October 1938. from order of Addl. 
Sub-Judge. Gaya, DA 12th April 1938. 

Principal and Agent — Contract of selling 
agency entered into in Calcutta whereby agent 
dUpoeed of at Calcutta goods belonging to 
principal residing in Nabinegar — Payment to 
be made in Calcutta Principars suit against 
agent must be instituted at Calcutta. 

A contract of selUog agency by which the selling 
agent received and dispel of the principal's goods 
in Calcutta was entered into in Calcutta. The 
accounting was done in Calcutta and payment was 
made by hand) which would be honoured in Cal- 
cutta. The principal resided in Nabinagar. On two 
occasions however the agent sent money to Nabi* 
uagar : 

Ilfld that these casual variations from the rule 
that payment was to be made by hundi which was 
to be cashed in Calcutta could not bo taken as 
implying that the original contract was something 
different than that agreed upon. The prinoipal 
must therefore institute bis suit against the agent 
at Calcutta : A 2 H 1924 All 530y Bel. on. 

(P 140 0 2] 

Ebursbed Husnam and D. N. Varma — 

for Petitioner. 

N. K. Prasad II — /or Opposite Party. 


Order. — The suit with which we are 
here concerned, arises out of a dal-selling 
agency by which the defendant received 
and disposed of the plaintiff's goods in 
Calcutta. The plaintiff who lives in Nabi. 
nagar instituted his suit in Aurangabad ; 
but the Munsif after examining the parties 
came to the conclusion that be had no 
jurisdiction to try the suit which shonldbe 
instituted in Calcutta. The plaintiff appealed 
to the Subordinate Judge who found that 
there was an agreement to make payment 
at Nabinagar. 

Mr. Ehursbed Husnain on behalf of the 
defendant argues that the finding of the 
learned Subordiuate Judge that payment 
was to be made at Nabinagar is on the face 
of it based on inadequate material. The 
contract was entered into in Calcutta, the 
accounting was done in Calcutta and pay- 
ment was made by hundi which would be 
honoured in Calcutta; but on one occasion, 
the defendant's mukhtar.am bad sent some 
silver to Sitaram at Nabinagar after de- 
ducting its value from the amount that was 
to be sent to Sitaram ; and on another 
occasion be had sent Bs. 448 to Sitaram at 
Nabinagar by money order. The learned 
Subordinate Judge inferred from this that 
there was an implied undertaking to make 
the payment of the plaintiff's dues at Nabi- 
nagar. These questions of fact, which go 
to the root of the jurisdiction of the Mun. 
sif and the Subordinate Judge, cannot be 
treated as finally determined by the appel- 
late decision of the learned Subordinate 
Judge, and the finding must be treated as 
subject to scrutiny before we can declare 
that the Munsif of Aurangabad has jurisdic- 
tion. I consider that the argument of Mr. 
Ehursbed Husnain must prevail. The plain- 
tiff by bis own witnesses proved that tb^ 
contract was to be completely carried out 
in Calcutta and these casual variation^ 
from the rule, that payment was to be made 
by hundi which was to be cashed in Cal- 
cutta, cannot be taken as implying that the 
original contract was something more than 
the plaintiff himself makes out. The case 
bears some resemblance to that in 46 All 
465;^ and for the same reasons that Tika- 
ram of Budaun had to institute his suit in 
Bombay, I consider that the plaintiff of 
Nabinagar most institute his suit in Cal- 
cutta. 

1. Tikaram v. Daulat Ram. (1924) 11 A I R All 

680=80 1 C 661=46 All 465 = 22 A L J 691* 
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I therefore set aside the order of the 
Sobordioate Judge, restore the order of the 
MuDsif and direct that the plaint be returned 
to the plaintiff for presentation to the pro. 
per Court. This application is allowed with 
costs. 

d.s./r.k. Application allowed. 
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Manohar Lall J. 

Dharichkan Singh and others 
Petitioners 

V. 

Emperor. 

Cricninal Revn. No. 473 of 1938, Deci. 
ded on 3l$t August 1938, against order of 
Dist. Magistrate, Shababad, BA 26th July 
1938. 

(n) Criminal Trial Practice — Magistrate 
abeuld not send record of judicial character to 
police for opinion What is proper course 
staled* 

A Magistrate has no right to send the record of 
the proceedings, which ato of a judicial character, 
tefore him to the police authorities for taking 
their opinion. The proper course for him is to ask 
the prosecuting inspector to Uke his instructions 
from the District Magistrate or the Superinten- 
dent of Police as to the attitude of the Crown 
towards the proceedings. (P 141 0 2; P 142 C 1] 
(b) Criminal Trial— Compromise Parties ftl* 
Ing ^omproniee for offences comooundable 
without Court’s perm iii I on— Accused must be 
aeouitted forthwith — Complainant cannot resile 
and insist on case beiog proceeded with. 

In law a composition once arrived at between 
the parties is complete as soon as it ia made and 
the Magistrate is in duty bound to order aoaoauiU 
tal^ the filing of the compromise petition signed 
by ^th partis m Court for an oSenco for which 
DO leave of the Court U required, and the com- 

^ subsequent withdrawal of 
^8 Passed on it, inelsi 
proceeded with .AIR 1921 

Cal 403, Foil. [p 1,2 q 2 j 

8. Safdar Imam aod 8. M. Siddiqae — 

/or Petitio)i€rs. 

H^nandan Singh for Asst. Advocate- 
General — /or the Crown. 

of application on behalf 

of three petitioners. It can be disposed 

of on a very narrow point. The pefcitionera 

= Dharichhan was 
Mulcted for the offence under See. 335, 

^ months’ 

and T .1 B I petitioners, Ramgati 

and Lai Bahadur were conyiofced, the for 

to S- 323. I P. C., and 'senten^ 
to two months rigorous imprisonment and 


fine of Rs. 50, and the latter under Secs. 
323/109, I. P. C., and seatencdd to one 
month s rigorous imprisonmeat and a fine 
of Rs. 25. The occurreoce, which took place 
undoubtedly on 7tb March 1938 at about 
9 or 10 A. M., was in connexion with a 
right to put a wall which bad been con- 
structed by the complainant three days 
before on the ridge between the held of the 
complainant and that of the accused. The 
wall was said to have been put by the com- 
plainant to protect bis onion crop. As a 
result of an altercation the compIainaDt 
was assaulted with a lathi causing the 
fracture of his right forearm. Some other 
assault also took place upon a man called 
Ramgacb who got a bleeding injury on the 
head. The accused accordingly were put on 
trial as a result of a police investigation and 
the case proceeded before Mr. H. K. Khan, 
a Second Class Magistrate at Arrah. 

On 6th May 1938 the parties, who are 
admittedly relations, put in a petition of 
compromise before the learned Magistrate 
and they desired the compromise to be 
recorded and the case to be disposed of 
without decision on the merits. It should 
be remembered that so far as two accused 
are concerned they were only accused for 
offences under Sec. 323, I. P. C.. which is 
compouodable without the permission of 
the Court by the person stated in the third 
column of the table under S. 345 (l), CrU 
minal P. C., i. e. the person to whom the 
hurt is caused. The learned Magistrate 
thereafter had no jurisdiction whatsoever 
to proceed with the cases of these two 
accused. The offence under S. 325, 1. P. C., 
also oompoundable by the person to 
whom hart was caused but with the per- 
mission of the Court. The order sheet of 
the learned Magistrate on this petition of 
compromise runs as follows : 

Pantos are rclatioos and havo arrived at terms 

« joint com. 

petition and another peUtion praying lor 
pormissioa to compromise the case. I haTo no rca- 
wn to r^t the oomptomiso but as the Ocown 
I •*como a party to the proceedings the 
record is sent to 8. P. through the 0. 8 I to 
inquire If be has any objection. 

Magistrate 

had no righUo send the record of the pro 
wdiDgs, which were of a judicial charaoter. 
before him to the Superintendent of Police 
for tekjDg hiB opinion. The proper oonrS 
for tom was to wk the Prosecuting InspeT 

inatruotioDs from the Dis- 
towt Magistrate, or may be from the 
Superintendent of Police, as to the attitude 
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of the Crown towards the proposed com. 
promise. However, this was done aod the 
SuperinteDdoot of Police sent a note to the 
effect that in view of the grievous nature 
of the injury and the increasing resort to 
violence in the district he was opposed to 
the compromise. This note is at page 14 
(bottom) of the record, and also contains 
notes from bis junior officers. Now, the 
fact that the injury was grievous was 
obvious to the Magistrate himself, because 
be bad to decide whether the case fell 
within S. 32d or under any other Section 
of the Penal Code, aod he bad also the 
injury report before him as well as the 
oral evidence of the person injured, show, 
ing the circumstances under which this 
particular assault took place. On a perusal 
of this note on 21st May 1938, the Magis. 
trate for want of time postponed the case 
to 26th May. On that date the complain, 
ant. or the injured person, for some reason 
or other, which it is not necessary to state 
here, resiled from the compromise, and the 
Magistrate passed the following order : 

Heard tho parties. Perased tho note ol the 
Superintendent ol Police. The complainant wants 
to revoke tbe compromise and proceed with tbe 
case as bo and bis companions bad been badly 
injured and wore not adequately eompousated as 
agreed upon. In tbo circumstances I allow tbe 
case to proceed. 

It is to be noticed that tbe Magistrate 
does not say in this order that he insisted 
upon the case to proceed because of the 
note of tbe Superintendent of Police. It 
seems to me that the Magistrate was 
influenced mainly by the fact that tbo par- 
ties bad resiled from the compromise. If 
the learned Magistrate had known that 
io law a composition once arrived at be. 
tween tbe parties is complete as soon as it 
is made, and that it has tho effect of 
acquittal even though one of the parties 
later on resiles from the compromise, he 
I would not have passed the order of 26th 
May. The case law on this point is re. 
viewed in 33 C L J 226,^ where the leading 
Calcutta and Madras cases on tbe point 
have been considered, and it was held in 
circumstances such as tho present that the 
jMagistrate was in duty bound to order an 
jacquittal on tbo ffling of tbe compromise 
ipotition signed by both parties io Court for 
an offence for which no leave of the Court 
|wa8 required, and tbe complainant cannot 

1 Hem Cbandra v. Girindra Chaudra, (1021) 8 
A I R Cal 403=^00 I C 797=22 Cr L J 301= 
88 0 L J 228. 


by a subsequent withdrawal of the petition! 
t«£ore any order is passed on it, insist upon^ 
the case being proceeded with, 

In the present case I construe the order 
of the Magistrate of 6th May as haTiog 
granted permission to all the accused and 
the complainant to compromise their case, 
and I ignore entirely his proceedings by 
which he sent the records of the case to 
tbe Superintendent of Police and obtained 
a note from him. The case was not of a 
character involving a serious breach of the 
peace, but it was merely a dispute between 
two neighbours about tbe erection of a wall 
If I were satisfied that the learned Magis. 
trate passed the order of 26th May with, 
bolding bis sanction because of tbe note of 
the Superintendent of Police, I might have 
passed a different order ; but it seems to 
me that tbe Magistrate was influenced only 
by tbe fact that tbe parties bad withdrawn 
from tbe compromise and could be allowed 
to do so, which was an erroneous view of 
tbe law, as I have shown above. I there- 
fore am of opinion that the case ought not 
to have been allowed to proceed after 6th 
May 1936, and tbe subsequent proceedinga 
must therefore be set aside, with tbe result 
that the accused are entitled to be acquitted 
by reason of tbe compromise which they 
arrived at betsveen themselves and tho 
complainant, which was evidenced by a 
petition of 6th May 1938, and which must 
be held to have been accepted by the Court. 
Tbe fines, if paid, will be refunded. Tbe 
petitioner Dbaricbban is directed to be set 
at liberty, and the other petitioners will be 
disebarged from bail. 

N.S./r.K. Accused acquitted. 
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Wort Ag. C. J. 

Sheikh Budhu — Defendant — 

Appellant- 

V. 

Siial Singh and others — Plaintiffs — 

Respondents. 

Appeal No. 968 of 1936, Decided on 12th 
September 1938, from appellate decree of 
Sub.Judge, Second Court, Gaya, D/- 14tb 
May 1936. 

(a) Evidence Act (1872), S. 92 (D — 
fmcluary mortgage of holding providing under 
ijara that mortgagee should pay rent — Subsj^ 
quent oral agreement that mortgagor should 
pay it is inadmissible. 
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Where a person Tvbo has a holding grants it bj 
way of usufraotuary mortgage to another person 
and the ijaro provides that the ijamdar mortgagee 
should pay rent, a subsequent oral agreement to 
the eSect that the mortgagor bad agreed to pay 
the rent is inadmissible as it varies the terms of 
the written agreement. [P 143 C 1, 2] 

(b) 5et-off<*-Suin, unless liquidated, is irre« 
coverable by way of set*off — To plead set«oH it 
•bould be within period of limitation. 

The set'Ofl Icnown to the law in India is the one 
laid down in and provided for by the Civil Proce* 
dure Code. It is wrong to say that unless a sum is 
nnliquidated, it is irrecoverable by way of set-off. 
It is just the very reverse. A person can only reco< 
vet by way of set ofl if the amount is legally re« 
coverahlo. In order that a set*o9 might be pleaded, 
it would have to be within the peri^ of limitation 
at the time the action of the plain ti0s was brought: 
(mO) JSQB 2046, Bel. on; 24 0 W N 170. Be/. 

{P 143 0 2 ; P 144 C 1) 
GoUm Mohammad — for Appellant. 

A. N. Lai — /or Sesponde7its. 


Jud^tBdllt. — In my judgmeofe Sec. 92, 
Eyideoco Act, cloarly dUposes of this casd. 
The short facts are that the plaintiffs with 
another person had a holding which they 
granted by way of usufructuary mortgage 
to the defendant, who is the appellant before 
me. TJoder the ijara the defendant ijaradar 
was liable for rent. The ijara was of the 
year 1336 corresponding to 21st August 
1928. The plaintiffs brought this action 
stating that they bad been sued by the 
landlords for the years 1337 and 1338, that 
IS 1929 and 1930, the years following tbe 
year in which the ijara transaction was 
entered into. They therefore sought to 
recover the rent they were made liable to 
pay for tbe defendant. The defendant set 
up this defence in substance : 

You may have paid for tbe years 1837 and 1330, 
but yon^unot recover from me. By an agroement 
m^eubeequent to the ijara traoaaotion you had 
^re^ to pay rant ior tboeo yean aud I ^ consi 

^ arrean 

V agreemeDt had been estab. 

u ^ plaintiflfs 

^Id have claimed on the terms of the 

a^Mment (and I might add in parenthesis 

wts oJt below 

S fi? and that 

Mder the P»‘^- « of course 

evS s‘e°^ “ „‘S 

and^Lrf/ ' ^ *^tered document 

and therefore quite clearly comes within 


the mischief of sub-s. 1 of Sec. 92 aD(3 
Proviso (4) to the Section which runs bbus:i 

The existenco of any dietiuct subsequent oral 
agreement to rescind or modify any such contract, 
grant or disposition of property, may be proved, 
except in eases in which such contract, grant or 
disposition of property is by law required to bo in 
writing. 

It 15 obvious that even if Proviso (4) 
does not apply as referring to immovable 
property and this subsequent oral agree* 
meot refers to tbe payment of rent, yet, it 
would come under sub.s. (1), because it is 
a contract which varies, adds to or subtracts 
from tbe terms of the written agreement. 
It varies tbe terms by reason of the fact 
that, whereas under tbe written agreement] 
tbe defendant was liable, under tbe oral] 
agreement the plaintiffs were liable. That' 
being so, the plaintiffs could prove the facts 
which established tbeircauseof action with. I 
out being successfully met by the defence 
which was set up by tbe defendant. 


The question is what are the rights of 
the defendant ? The learned Judge iu tbe 
Court below has entirely misconceived the 
law and I fail to discover where be got 
the proposition which he purported to lay 
down. He seems to be under a complete 
misapprehension and states that unless a 
sum is unliquidated, it is irrecoverable by 
way of set-off. It is just the very reverse, 
and the learned Judge was confusing the 
old jurisdiction of the Court of Chancery 
with tbe principles which apply in the pre- 
wnt day. Under the jurisdiction of the old 
Court of Chancery in some cases although 
a sum was unliquidated, it might be dealt 
mth by way of set-off. What is the posi. 
fcion of tbe defendant if the agreement 
which ho set up had been proved ? It would 
not be a qaestion of set-off at all. A aimi- 
Ur ig. 14 OWN 170.‘ which bye 
the bye 13 not an anthority for the state, 
ment that there are aet.offs other than 
atatutoiy ones. The set-off known to the 
law in India is the one laid down in and' 
provided for by the Civil Procedure Code. 
If the oral agreement goes, then the defen. 
dant m My attempt to recover money from 

fron, apart 

Itom the agreement ; and what are they ? 

ho this part of the agreement 
inay be ^proved : I am assuming in his 

nairtw'^* plaintiff I 

paid these arrears of 1334 and 1335 • I 

^erefore seek to recover them. •’ Apart 
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from the agreement, of coarse, the rights of 
the defendant are such as he would not be 
entitled to anything as a set-off, because as 
I say and repeat the oral agreement is goner 
He can only recover by way of set-off if 
the amount is legally recoverable. As far 
back as 1850 in (1850) 15 Q B 1046* it 
was decided that ib order that a set.off 
might be pleaded, it would have to be 
within the period of limitation at the time 
ithe action of the plaintiff was brought. It 
really is immaterial in this case because 
whether we take the latter period, that is 
to say the date of the defence or the writ, 
ten statement, or the former, namely the 
time the action was brought by the plain- 
tiff, in any event it was barred by limita- 
tion. In those circumstances unfortunately 
for the defendant he was not entitled to 
recover the sum either by way of set-off or 
under the agreement for the reasons which 
I have stated. 

The appeal of the defendant therefore 
fails and is dismissed with costs. Leave to 
appeal is refused. 

P.S./r.K^^ Apytal dismissed. 

Walker T. Clementa. (1850) 15 Q B 1046=81 

R R 882=111 B R 755. 
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Fazl Ali and Agarwala JJ. 

Dwarkadas Oobindram Firm — 

Decree-holder — Appellant. 

V. 

Saligram Rekhraj Firm — 

Judgment-debtor — Respondent. 

Appeal No. 307 of 1937, Decided on 5th 
Wav 1938, from appellate order of Sob- 
Judge, Chaibassa, D/- lOtb September 1937. 

fa) Civil P. c. (1908), S. 42 — Court tram- 
decree for execution to another Court 
U entitled to re-call it if decree hae not been 
executed - Application by decree-holder to 
Court trantferring decree for re-calling it u 
*teo-in-aid of execution made m accordance 
with law before proper Court and can lave 
limitation under Art, 11, Limitation Act. 

A Court transferring a decree (or execution to 
another Court does not thereby altogether lose 
control over the decree but may etill pass cerUin 
orders in connexion with execution. It has, among 
other powers, the power to re call the cxocution 
proceedings from the Court to which the decree 
has been transferred for execution, if the decree 
has not been already executed. Such power must 
exist because if the Court can transfer the dec^ 
it must also have the power to re.(^l it. This 
being BO. an application by the decree. bolder made 
to the Court transferring a decree for execution to 


another Court for re-calUng the decree from that 
^urt. ^ that it might be executed by the trauB- 
lerring Court, is a step-in-aid of execution nude ia 
accordance with law before a proper Court and ia 
competent to save limitation under Art. 11 Limi- 
tation Act : AIR 2926 Bom 271 ; 20 Ali 129 • 
AIR 1932 Pat 266 and AIR 2935 Lah 465. 
on. [p 145 c 1,2) 

(b) Limitation Act (1908), Art. 182, Expl. 2 
— “Proper Court’* does not include Court which 
has already tranaferred decree for execution to 
another CourL 

The dednition of * 'proper Coart“ as given in 
Expl. 2 to Art. 182 is not wide enough to include 
a Court which has already transferred a decree for 
execution to another Court. [P 146 G 2] 

B. C. De and N. N. Roy — 

for Appellant. 

B. N. Mittor and Ajik Sumar Mitter — 

Jot Respondent. 

Fazl Ali J, — This is an appeal by a 
decree-holder from ao order passed by the 
Subordinate Judge of Chaibassa, dismissiDg 
bis petition for execution on the ground of 
limitation. The decree which is sought to 
be executed was passed by the Subordinate 
Judge of Wardba on 2l8t January 1932. 
On Ist March 1932, the appellant applied 
to the Subordinate Judge to transfer the 
decree to Jamshedpur for execution and his 
application was granted on 14th March 
1932. The appellant however took no steps 
at Jamshedpur and so the decree could not 
be executed. On 4th March 1935, he made 
a second application to the Subordinate 
Judge at Wardba in which he asked him 
to re-call the proceedings from Jamshedpur 
so that the decree might be executed at 
Wardba. The Subordinate Judge however 
before passing any Bnal order on the peti- 
tion wanted to be satisfied that the decree 
bad not been executed at Jamshedpur and 
the decree. holder filed an affidavit to this 
effect on 5th March 1935. Thereupon the 
Subordinate Judge of Wardba issued a 
warrant of arrest against the judgment- 
debtor as was prayed for by the decree- 
holder. The judgment-debtor, however, 
could not be arrested and tbe execution 
proceedings were struck off on 3rd May 
1935. On 9th November 1935 the decree- 
holder made a third application to the 
Subordinate Judge at Wardba asking him 
to transfer the decree once more to Jam- 
shedpur. This application was granted and 
the decree was transferred on 21st Novem- 
ber 1935. On 9tb July 1936 the present 
application for execution was filed at Jam- 
shedpur but it was opposed by the judg- 
ment-debtor on the ground of limitation. 


^939 
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His cooteotion was that the application 
inade by the decree- holder on 4th March 
1935 before the Subordinate Judge at 
Ward ha asking him to re-call the execution 
proceedings from Jamshedpur was not an 
application made to the "proper Court*' 
and therefore did not save limitation under 
Art. 11, Limitation Act. This contention 
has been upheld by both the Courts below 
and hence this appeal. 

The Courts below have relied mainly on 
the well-known case in 43 I A 238,^ in 
which it was held by the Privy Council 
that when a decree passed by a District 
Court bad been sent to the Court of a 
Munsif for execution and bad not been 
returned to that Court, an application for 
•execution made in the first Court woe not 
an application to the proper Court and 
therefore did not save limitation. This case 
has been much discussed in recent times 
and while some of the Courts have rigidly 
•followed it and held that until the Court 
to which a decree is transferred for esecu. 
tioD sends to the transferring Court the 
certificate under Sec, 41, Civil P. 0., the 
latter Court cannot entertain an applica* 
•tion for execution ; it has been laid down 
in certain cases that even after the decree 
has been transferred to another Court, the 
Court which passed the decree is not pre- 
cluded from entertaining an application for 
•execution under certain circumstances, as 
Jor instance, when the decree- holder pro- 
P<^ a different mode of execution or 
wishes to proceed against a different pro- 
sper ty. It has also been pointed out in some 
^es that the point on which the Privy 
Council rested their decision in 43 I A 238^ 
was that the decree-holder wished to sell 
m that c^e certain land which was within 
the jurirfiction not of the District Court 
but withm the inriedictioo of the Munsif 
to whom the decree had already been sent 
ioT execution: see 39 0 W N 129^ and 53 
^om 844. In my opinion it is unnecessary 
’for the purpose of deiriding this appeal to 
discuss the divergent views which have 

reference to 43 I A 
The point o n which all the Courts 

=39 ilaa 640=« I A 988 (P O) “ ^ ° 

Rupoband. 

16 A r R Bom 418 = 123 1 O ?07 — m 

Bom 844=81 Bom L R HOs/ 
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are agreed is that the Court when it trans- 
fers the decree for execution does not 
thereby altogether lose control over the 
decree, but may still pass certain orders in- 
connexion with execution. For instance, It* 
has power to stay execution, to make an 
order for simultaneous execution by another 
Court and to decide an objection as to 
limitation if referred to it by tbe Court to 
which the decree has been transferred for 
execution. Again, if after a decree has been 
transferred for execution the judgment- 
debtor dies, the Court which passed tbe 
decree is, by 8. 50, Civil P. C., the proper 
Court to order that execution should pro- 
ceed against the legal representative. These 
being admittedly the powers of the trans- 
ferring Court, the question as to whether 
it has tbe power to re-calt the execution 
proceedings from tbe Court to which the 
decree has been transferred for execution 
admits of one answer only and it is that 
prima facie sneb power must exist, because 
if the Court can transfer the decree it must 
also have tbe power to bring it back. The 
point seems to have been directly raised 
in 50 Bom 439^ and was answered by 
Macleod C. J. in the following words : 

It is truo that under S. 41 of tbe Code a Court 
to which a docreo is seot for execution shall certify 
to tho Court which passed it the fact of such exe- 
cution or whew tbe former Court fails to execute 
the same, the circuiUBtaacee attending such failure. 
But it cannot possibly bo deduced from tho provi- 
Bicn of that Section that onco the Court which 
originally passed tbe decree has seut it for execu** 
tiott to another Court, It has no power to order 
that the decree be returned. 

Th® same view is stroogly suggested by 
the decision of tbe Allahabad High Court 
in 20 All 129® and of this Court in 11 Pat 
513® and the observations made by Skomp J. 
1° ^ ^ ® 1936 Lah 465/ Now, once it is 
held that tha Courfc which has transferred 
the decree to another Court has the power 
to re-call tbe execution proceedings from 
that Court, the application made by the 
decree-holder on 4th March 1935 must be 
held to be a step.in-aid of execution made 
>n accordance with law before the proper 
Court. The expression “proper Court” has 
been some what loosely dedned in Expl. 2 

4. Cbandu ,^Hathieband v. Mulehand Ratan. 

(1996) 13 A I R Bom 271=9* I O 146 
« =1® ^“^89=98 Bom LR 381. ^ 


■ Sni* A P*? ol' Mohan, 

&iiyp®L T“‘6aT = 0 = u 

7. Kanti Natain v. Uadnn Qopal. (19351 os a r p 

Lah 465=167 1 0 488=37 P L R 686 (P b). 
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of Art. 182 as the Court whose duty it is 
to execute the decree.” It was contended 
before us on behalf of the appellant that 
this definition was wide enough to include 
a Court \Ybich has already transferred a 
decree for execution to another Court. In 
•view however of the authorities on the 
^subjoct, it appears to me to be not permis* 
'sible to give to this expression the wide 
meaning attributed to it on behalf of the 
appellant. But if the Court which has 
transferred the decree has the power to 
execute it after it has been re-called, it 
must be held that the Court at Wardha 
was the ‘‘proper Court'* for dealing with 
the application which was made by the 
decree.bolder in this case on 4tb March 
1932. Id my opinion the application of the 
decree.holder dated 4tb March 1932 was 
made to a proper Court and so it saves 
limitation. I would therefore allow this 
appeal, set aside the orders of the Courts 
below and direct that the execution may 
be proceeded with. The appellant decree- 
holder will be entitled to his costs in this 
Court as well as in the Courts below. 

Agarwala J, — I agree. . 

R.M./r.K. Appeal allowed. 
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Courtney-Terbell C. j. and 
Fazl Ali j. 

Jiaja Shiva Prasad Singh — 

Plavtiiff — Appellant. 

V. 

Tom Smith and others — 

Defendants — Respondents. 

Appeal No. 80 of 1935, Decided on 18th 
February 1938. from decision of Sub.Judge, 
Dhanbad, D/. 6th December 1934. 

(a) Transfer of Properly Act (1882), S. 58(e) 
» English mortgage contemplates absolute 
transfer to mortgagee — English mortgage of 
interest of lessee in lease— Mortgagee is liable 
by privity of contract to pay rent. (But SfC 
AI B J0d9 P C 24 impliedly overruUs this 

case.) 

Section 68 (e) expressly contemplates by tbo 
words “and transfers the mortgaged property 
absolutely to tbo mortgagee, but subject to a 
proviso that he will re- transfer it totbemortgagor“ 
tbo recognition of the principle of complete trans- 
fer. Hence a lessee mortgaging his interest by an 
English mortgage passes the whole of his interest 
to the mortgigee and the mortgagee is liable by 
privity of contract between him and the lessor 
landlord to pay rent rcfcrvcd by tbo lease. The 
fact that tho lessee mortgagor was bound both to 
the lessor uud the mortgagee to pay rent has 


nothing to do with the liability of tho mortgaceo 
to tbo lessor: AIR 1932 Cal 775. DUsenL: A IR 
1927 Cal 725, Approved ; (1829) 2 Brod d ft* 
238, Ref. : 34 All 63 (P 0), DisUng. ; AI R 2923- 
P C 64, ExpL [p 148 C 1,2) 

(b) Transfer of Property Act (1882), S. 58 (e)- 

Mortgage by absolute transfer may be effec- 
tive even though it does not comply with all' 
terms of English mortgage. 

Section 58 does not purport to enumerate a 
complete catalogue of permissible mortgages. Nor* 
does it enact that a mortgage by absolute transfer 
shall not be eflective unless it complies with all 
the terms of an English mortgage. [? 148 0 1,2] 

P. E. Das, B. C. De and N. N. Bay — 

for Appellant. 

S. N. Rose and J. C. Sinba — 

for Pespondents. 

Courtney-Terrell G. J.— On 24th April 
1907, Raja Durga Prasad Siogb, ancestor 
of the plaintiff, granted to Mr. C. J. Smith 
a coal mining lease of land in bis zamindari 
of Jbaria for nine hundred and ninety-DiDd 
years at a royalty of 2 annas 6 pies per ton- 
on the quantity of coal raised every year 
with a minimum of Rs. 975 per annum. 
The tenant was to pay Government cesses. 
Old. 8, 9 and 13 wore as follows : 

Cl. 6, That for the amount of royalty the lease*' 
bold land and the machineries and (boro follows 
an illcgiblo word) remain wholly b 3 *potbecated. If 
I make default In payment of royalty, you will be 
competent to realize the same by selling tbo lease- 
hold land. In regard to the same I or my heirs or 
succeasors-in- interest shall have no objection. 

CL 9, That I shall bo compctcut to transfer tbo 
leasehold land by gift, sale or otherwise, accord* 
ing to my wish. But thereby there will be no 
obstacle to tho priority of dues, i.e. the transferee ' 
will remain wholly bound to pay the amount of' 
royalty. 

CL 23, That I as well as my heirs and succos- 
sors-in-intercst remain wholly bound by tbo afore* 
said terms 

On 4th February 1920, Mr. C. J. Smith 
mortgaged his interest to the Jagadamba 
Loan Company Limited, and their assigns^ 
After reciting that the mortgagor was seised 
and possessed of the lands, hereditaments 
and premises subject to the payment of 
rents and royalties and after reciting the 
lease under which the mortgagor bad 
obtained tho same and after reciting that 
the mortgagor had requested the Company 
for a loan on cash credit basis of three' 
lakhs of rupees the indenture witnessed 
that the mortgagor covenanted to pay on 
4th February 1923, the full amount of the 
floating balance for the time being owing 
by the mortgagor to the company on the 
cash credit loan account together with 
interest and the indenture further witnessed, 
that in further pursuance of the agreement 
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be the mortgagor doth boreby grant, convey and 
transfer to the company all tbose» tbo minos, beds 
and seams of coal lying and under tbc lands 

berediu meats and premises described 

togetber with all collieries open and unopened and 
all erections therein and tbercuoto belonging or 
apportaining therewith usually held and enjoyed 
or occupied and also all estate, right, title and 
interest, uso trust property inheritance possession 
claim and demand wbatsoeverof law and in e<|uity 
of him the mortgagor of into out of and upon (he 
said premises and overy pirt or parcel thereof 
includiog all rents and royalties payable to the 
mortgagor from the tenants of tbc same premises 
together with all deeds, p.attas. znonimonts and 
writings and evidccceaof titlo whatsoever in any* 
wise relating to or conceruing tbo lands, tone- 
moots, buildiogd and premises or any part thereof 
which now are or tbercaftor shall or may be in 
possession or lawful power or control of the mort- 
gagor or auy ether person or persons from wboxn 
ho can procure the same without aetiou or suit at 
law or in equity to have nud to bold tbc samo 
mines and premUce hereinbefore expressed to be 
hereby granted, conveyed ^attas or leases granted 
by tbo mortgagor as aforesaid and transferred unto 
the Company according to tbo nature and tenuro 
tbciwf respectively subject nevertheless to the 
proviso for redemption hereinafter contained. 

Then follows a proyiso that upon repay« 
meat of the money lent 

the Company shall at any time thereafter upon 
the request and cost of tbo mortgagor reconvey the 
said lands. borediUmenU and premises bereinbe* 
fore expressed to be hereby granted, conveyed and 
transferred unto the mortgagor as be shall direct. 


Later on followed a clause by which th 
mortgagor covenanted with the Compan 
that 

ho, the mortgagor, will during the subsistence « 
their security pay all rents, royalties, tales, rate 
and im^sition that are now payable or may here 
inaftor bo payable in tospe:t of tho morteaRe 
premises and shall alio perform and obsew th 
terms and conditions contained in the several hca< 

&id tbere'o^f respective!; 

pe mortgagor then covenanted for gooi 
title to grant, convey and transfer thi 
mortgaged premises to the Company ant 
further that if defaults were made by thi 
mortgagor in paying tho rents, royalties 
and taxes m respect of the mortgaged pre 
taises and that if the mortgagor committee 

covenants ani 
Mnditions the Company might either tak( 

proce^inp to realize the money secured oi 

to enter mto possession of the mortgagee 

countable as a mortgagee in possession and 

iMor profits without any 

interruption, claim and demand by the 

Lastly theta was a clause 
clarcd iUt noYwiKsndi^g^ry"^^^^ 


contaioed. the mortgagor shall be at liberty at 
any time hereaftiic to pay off the amount hereby 
secured and to obtaio a rccoDvcyaoce of the pre- 
mises hereby mortgaged. 


The mortga;;ee, Jagadacoba Loan Com. 
pany Limited, entered into possession and 
remained io possession for some years. On 
20th April 1928 a suit was brought by tbo 
receiver of the Jbaria Raj estate against Mr. 
C. J. Smith, lessee of the property, the New 
Jinagora Coal Company and the Jagadamba 
Loan Company Limited, for recovery of 
th© royalty commission. Mr. C. J. Smith 
having died during the pendency of the 
suit, his son and widow were substituted in 
his place. A preliminary decree was passed 
against all the defendants. A final mortgage 
decree was passed on 30th .August 1930 for 
a sum of about Rs. 2,90.000. The decree 
was put into execution and the charged 
property was sold for a sum of Rs. 1,00.000 
on 2otb June 1931. The receiver of the 
Jharia Raj was discharged and Raja Shiva 
Prasad Singh of .Jharia who succeeded to 
the estate and is tho present plaintiff, filed 
an application under 0. 34, R. 6, Civil P. 0,, 
for a personal decree against the defendants 
for recovery of the unrecovered balance of 
the decretal amount. 


j.ne oQoorcJmate Judge granted a per 
^nal decree against the Smiths but refused 
It as to the Jagadamba Loan Company 
Limited, and this appeal is directed against 
that refusal. In the opinion of the learned 
Subordinate Judge th© Company was not 
liable for the payment of the royalty either 
by pri.vity of contract or by privity of 
^tat© and he held that the mortgage deed 
by Mr. Smith to th© Jagadamba Loan 

S'sS an absolute assignment 

of Smiths interest in the leasehold proper. 

the mortgage deed was nob 
?Q mortgage” within the meaning 

of S. 58 (e). T. P Act. Tho whole argument 
19 based upon the theory that under the 
Indian law, as expressed in the Transfer of 
Property Act. a mortgage by assignment 
always l^ves some interest in tho mort. 
g^or and that consequently there cannot 
be an absolute alignment of the whole of 
the mortgagors interest. In support of this 
principle reference has been made to a deci 
Sion of Mukerji and Guha JJ. {q 59 Cai 

learned Judges referred to an earlie r deci! 

a"*! R^oTMTsLiri 

66 C LJ 187=36 0 W N 7 “.' 
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sion of Rankin C. J. in 54 Cal 813* in 
which the learned Chief Justice had deci. 
ded that in India a lessee mortgaging his 
interest by an English mortgage passed the 
^vhoIe of the interest to the mortgagee and 
that the latter became liable for the rent. 
Wukerji J. expressed the view that this 
view could not be accepted in its entirety 
and that an English mortgage in India 
could not properly be regarded as the trans- 
fer of the entire estate of the mortgagor to 
the mortgagee. He arrived at this opinion 
by arguing that S. 58, Cl. (e), must be read 
subject to the definition of a mortgage as 
given in Cl. (a). I am unable to agree with 
the opinion expressed by Mukerji J.» for 
Sec. 58 (e) expressly contemplates by the 
words '*and transfers the mortgaged pro- 
perty absolutely to the mortgagee, but sub- 
ject to a proviso that be will retransfer it 
to the mortgagor'" the recognition of the 
principle of complete transfer, and no terms 
will be clearer than the terms set forth in 
the mortgage now under consideration. 
There certainly could not be a ‘‘reconvey- 
ance" of that which had not previously 
been conveyed. I prefer the opinioD ex- 
pressed by Bankin C. J. that a mortgagee 
by assignment (certainly when in posses- 
sion as in the case before us) is liable for 
the rent reserved by the lease. 

An argument was addressed to us that 
the Transfer of Property Act was amended 
by Act 20 of 1929 in which the right of a 
mortgagee being strictly limited to a right 
to sue for the mortgage money or for sale 
of the mortgaged property, it was clear that 
the effectiveness of a transfer as contem- 
plated by an English mortgage was effec- 
tually abolished and could no longer be 
regarded as an absolute transfer. But it 
may be observed that the Legislature took 
DO steps to amend 6. 58 (e); nor did it, as it 
might have done, repeal S. 58 (e) and the 
Act continues to contemplate an absolute 
transfer of the mortgaged property. It was 
further suggested that by reason of the fact 
that this mortgage does not bind the mort* 
gagor to pay the mortgage money on a 
specific date but entitles him to have a 
reconveyance on payment ‘'at any time 
hereafter" that the mortgage in question is 
not within the strict definition of an “Eng- 
lish mortgage". But S. 58 does not purport 
to enumerate a complete catalogue of per- 

2. Bengal National Bank. Ltd. v. JanakiNatb, 
(1927) 14 A I R Cal 725=104 I C 484=54 Cal 
013=81 C W N973. 


missible mortgages. Nor does it enact that 
a mortgage by absolute transfer shall not 
be effective unless it complies with all the 
terms of an English mortgage. There is 
nothing in this point. 

Some argument has been raised upon the 
fact that the mortgagor covenanted to pay 
the rent reserved under the lease, and it is 
certainly true that the lessee mortgagor 
could not release himself from the obliga- 
tion to pay the rent. He was bound both 
to the landlord and to the mortgagee to 
fulfil this obligation. This however has 
nothing whatever to do with the liability 
of the mortgagee to the landlord. In my 
opinion this case is one of privity of con- 
tract between the mortgagee and the land- 
lord. Mr. Smith covenanted on behalf of 
himself and bis assigns to pay the rent to 
the landlord, and the mortgagees took pos- 
session of the land under the mortgage with 
the express knowledge of their mortgagor's 
covenant. Whether or not the mortgagor 
covenanted to pay rent to the landlord and 
whether or not for a period of time he 
actually paid the rent is immaterial. Dal- 
las C. J. delivering the judgment of ten 
Judges in (1819) 1 Brod & B 238^129 
E B 714’ at page 723 said : 

There is privity of estate if legal possession, that 
is oeceptaoce of the thing assigned by acceptance 
of the assignment, be equivalent to actual entry 
which it is, if there bo justness in the observations 
already made ; and even os to privity of contract 
there is such privity also for the contract of the 
lessor is with the lessee and bis assigns, and the 
defendants here are the assigns of the lessee ; it is 
therefore a contract between the lessor and the 
assignee, that is in this case between the plaintlQ 
and the defendants. 

There is therefore no need to discuss at 
length the vexed question as to whether 
the Euglish conception of privity of estate 
exists or not in Indian law. The doctrine 
of privity of contract is certainly a part of 
Indian law. On behalf of the respondents 
reliance was placed upon the decision of 
the Judicial Committee of the Privy Coun- 
cil in 39 I A 7.^ Bub this has no applica- 
tion for there was certainly no covenant 
between the original mortgagor and the 
original mortgagee. They also relied on the 
Privy Council decision in 26 C W N 771^ 
and the question for determinatio n was 

S. Wlllianis v. Bosanquet. (1819) 1 Brod A B 998 

=3 Mooro 500=21 R R 585=129 £ R 714. 

4. Jamua Das v. Ram AuUr, (1912) S4 All 63— 

1310 804=39 I A 7=9 A L J 87 (P 0). 

5. Nanku Prasad v. Kamta Prasad, (1928) 10 

A I R P C 54=95 I C 970=26 0 W N 771 

(P C). 
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whether the purchaser of a mortgaged pro. 
pertv from the mortgagor becatneby retaio. 
iug part of the purchase price to eoable 
him to pay otf the mortgage, personally 
liable to discharge the mortgage debt. In 
this case there was certainly do privity of 
contract between the purchasers of the 
equity of redemption and the mortgagee. 
I agree with tbe argument of hir. Das that 
this is a case in which the mortgagee has 
become a party to tbe original lease, and 
he has come in voluntarily and not by 
operation of law. The landlord is not seek, 
ing to make tbe mortgagee liable on the 
terms of tbe mortgage but to make him 
liable on tbe terms as of tbe lease and con. 
sequently be is liable to a personal decree 
when the exercise of tbe charge by hypo, 
tbecation has failed to satisfy the amount 
of the mortgage decree. 

Por these reasons I am of opinion that 
tbe refusal of sucb decree by tbe Subordi. 
Date Judge was erroneous and I would 
reverse his decision and pass a decree 
against tbe Jagadamba Loan Company 
Limited, for the dues in respect of tbe sis 
years preceding the institution of tbe suit 
with costs throughout to be paid by tbe 
Jagadamba Loan Company Limited. 

Fazl All J« — I agree. 

D.s./r.K. Decision reversed. 
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Wort Ag. C. J. 

Snrja Qorain — Defendant 1 
Appellant 


V, 


Gnanendra Nath Banerji and other 
Plaintiffs and others^ Defendants 2^ 
and 4 — Bespoodents. 

Ap^al No. 1026 of 1936, Decided c 
20th ^ptember 1930. from appellate deer, 
of Judicial Commissioner. Ohota Nagpt 
(Parulia), D/. 2nd July 1936. 

S M Tenancy Ac( (6 of 1908 

UnJ.. •ub.ton«nt to whoi 

not become incapable of reined 

Where a su^tonant, to whom tbe lands ha 
wrSol **“*“**' a os 


that tbe znUuse was capable of remody : 
Ain 1919 Cai 722; AIR Paf m and 
(2327} 4 Rnss 2, Disfiny. (P 150 C 1] 

(b) Limiution Act (1908), Art. 115 — Conti* 
nuing breach — Starling point Building bouse 

contrary to terms of tenancy -^Limltalion com* 
mences when house is finally erected. 

In tbe case of coDtiuuiug breach of contract or 
contiuulog wrong indepondcDt of contract, fresh 
period of limitation begins to ruu from the moment 
tbe breach or tbe wrong continues. [P 150 G 21 
Where a house is being built upon lands coq> 
irary to tbe terms of tenancy, tbe building of the 
house is a continuing wrong and liaiitation com* 
mences to run against the landlord when tbe 
bouse is finally erected. [P 150 C 2] 

B. C. De and N. N. Boy — 

for Appellant* 
S. N. Bose and B. N. Eai — 

for Respondents* 

Jud|meut, — This appeal is by tbe ten* 
ant defendaob in an action in which the 
plaintiffs claimed compensatioD and eject, 
meot by reason of misuse by the defendant 
of tbe land in tbe bolding. It appears that 
on a small portion of the bolding, a house 
bad been built by a person to whom tbe 
land had been transferred by the tenant* 
defendant. The case came under See. 22| 
Chota Nagpur Tenancy Act; for tbe pur. 
poses of decision of this case, I need refer 
to one other Section, namely S. 69. The 
trial Court gave a decree for Bs. 100 com. 
pensatioD and ejectment within sis months 
if that amount was not paid. On appeal 
the learned Judicial Commissioner came to 
the conclusion that the misuse was capable 
of remedy and therefore confirmed the 
decree of the trial Court for Rs. 100 and 
al^ gave a decree for the remedy of the 
misuse, on failure of which, tbe plaintiffs 
were entitled to eject the defendant. tenant. 

Now, from what I have already stated, it 
would appear that the tenant could remedy 
the misuse only by forcing his sub-tenant* 
w do so : to put it in the language of Mr. 
De, the remedy of the misuse is within the 
power of tbe sub-tenant and not within the 
power of the tenant, his client. A number 
of authorities have been relied upon from 
which I am asked to draw an inference 
that the correct view of tbe law is that 
when a tenantJias transferred his bolding* 
whatever the nature of the use or misuse 
ot It IS, lb becomes incapable of being re. 
medied : in other words, when it is beyond 
the tenant s own power, sub.s. (3) of S. 69 
does nob apply, I must say that I cannot 
construe that Section in that manner. It isl 
rather the nature of the misuse to whioW 
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jthe Section is directed and not to the per. 
.sou who is guilty of the misuse (iu this case 
it was the sub-tooaut who erected a house 
on the land in question). 29 C L J 40' is a 
case relied upon for this contention. The 
decision however in that case did not relate 
to this point. The learned Judge who deli, 
vered the judgment of the Court stated in 
the course of his judgment that 
the Subordinate Judge, while agreeing that the 
breach of the contract was not capable of remedy, 
set aside the decree of the Munsif and directed that 
the plaintiQ should get khas possession of the 
tenure hy eject the defendant. 

The judgment then proceeded to discuss 
the application of S. 155, Ben. Ten. Act, to 
the facts of the case. It was not a case in 
which it was decided that the tenant had 
parted with the land and that the misuse 
by parting became ipso facto incapable of 
remedy. Similar state of affairs eiisis in 14 
Pat 270;' the proposition was not argued 
and certainly not decided by this Court. 
Even if the learned Judge of the trial Court 
bad come to the conclusion that the house 
was capable of being pulled down, the re- 
moval of the bouse would only have placed 
the land in the position it was before the 
acts complained of. In my judgment the 
only possible construction to be placed on 
S. 69 IS that the misuse did not become 
incapable of remedy by reason of the tenant 
parting with the land. It is not for me to 
say how the tenant, if this decree was 
passed against him, would perform what be 
is ordered by the Court to perform : it is 
sufficient for me to decide whether the 
decree should be passed. 

Mr. De in support of this part of his 
argument referred to two English decisions 
in actions for specihe performance, one 
(1827) 4 Buss 1,’ in which before the action 
was beard, the deeds of title had been burnt 
. in an accidental hre at the Solicitor's office 
and the other in which the defendant had 
deliberately burnt bis title deed. In both 
cases although the plaintiff got his remedy, 
he was refused an order for specific per. 
formance (if X may say so with respect to 
the learned Judges who decided those cases) 
for very obvious reasons. In the stronger 
case, namely where the defendant had burnt 
his own title deed and therefore was to 
some extent pleading his own wrong, the 

1. Afizaddi v. Satis Chandra Bancrjee, (1919) G 

A I R CaJ 722=34 I C 497=29 C L J 40. 

2. Mt. Sadia Bibi v. Dukbi Gope, (1935) 22 A 1 R 

Pat 422=159 I C 163=14 Pat 279=16 P L T 

830. 

8. Bryant v. Busk, (1627) 4 Russ 1=26 E R 1. 
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Court refused to make a decree or to give a 
judgment for the disobedience of which the 
defendant could be sent to prison. He was 
bound to disobey; he could nob avoid dis. 
obeying the decree of the Court for the 
simple reason that it was beyond his power 
to obey. That, of course, would nob dispose 
of the action, and in all such cases in 
England the plaintiff wonld be entitled to 
compensation. 

The next question for determination is 
whether the action was barred by limita* 
tioD. There seems to have been some dis^ 
pute in the trial Court as to when tbe 
house was built ; there was also a dispute 
whether limitation ran from tbe date tbe 
building was commenced or from the date 
on which it was completed. S. 23, Limita- 
tion Act. is referred to. That is a Section 
which in my judgment gives no assistance 
to tbe defeodant.appellant. In the case ol 
continuing breach of contract or continuing 
wrong independent of contract, fresh period 
of limitation begins to run from the moment 
tbe breach or tbe wrong continues. It is 
tbe contention of Mr. De, as I have already 
indicated, that limitation ran from the date 
of the commencement of the building; in 
other words, from the very moment the 
first act of tbe building commenced. It may 
be an exaggerated way to put tbo point; 
but tbe moment it is put in that way, it 
will be seen how unsustainable tbe argu- 
ment is. When tbe person commenced tbe 
foundation of the building the plaintiff 
could have no knowledge whether the land 
was being used contrary to tbe terms of the 
tenancy or contrary to the purposes (or 
which the land was lot out. The knowledge 
came as the building progressed. It is im- 
possible therefore to say that limitation 
was running against tbe plaintiff from the 
moment tbe first operation of the building 
was commenced. In my judgment, quite 
clearly, the building of tbo bouse was a 
continuing wrong and, when it was finally 
erected, limitation did commence definitely 
against tbe plaintiff. In that view of tbo 
matter it is clear that tbe action was not 
barred by limitation. 

For those reasons I would hold that tbe 
decision of the learned Judge in tbe Court 
below was right and the appeal therefore 
fails and must be dismissed with costs. 
Leave to appeal is refused. 

N.s./r.k. Appeal di$missed4 
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Mohamad Noob J. 

Rajendra Naraijan Bhanja Deo 

V. 

Chaudhuri Chintamani Mahapa(ra 

Criminal Ref. Xo. 2 (Orissa) of 1938» 
Decided on 25th April 1938* made by 
Sess. Judge. Cuttack, Sambalpar, D/. 14tb 
Pebruary 1938. 

(a) Crlminikl P. C. (]89d)* Ss. 107 &nd 145^ 
Delivery ol posseMienby Civil Court — Proceed* 
ing$ under Crimanel P. C. can be started either 
4mder S. 107 orS. 14S — When Magistrate should 
proceed under either Section stated-^ Judg* 
ment*debtor regaining possession and peace- 
fully enjoying it when proceedings started — 
inference to be drawn by Magistrate and pre- 
sumption to start with mentioned — Decree* 
bolder getting symbolical possession of judg- 
ment-debtor’s samindari property — Possession 
interfered with by judgraent>debtor — Decree- 
boldar starting proceedings under $• 145-^ 
Magistrate cannot refuse to entertain proceed- 
ings on ground that actual possession was not 
given to decree-holder. 

A Ma^strate in spite of delivery of possession 
by tho Civil Court, has jurisdiction to start a case 
tinder 3. 146. But no bard and fast rule can be 
laid down. A Magistrate has discretion wbeo there 
is an apprehension of a breach of tbo peace Co 
choose either S. 145 or S. 107. It must be loft to 
bis discretioo which particular Section be chooses, 
tlenomlly speaking, if the dispute arises imme- 
diately after the delivery of possession by the Civil 
Court and ia betwoon the parties to that delivery 
of possession, the more appropriate step will be to 
bind down under Sec. 107 the patty who has been 
dispossessed by the Court. But if the delivery of 
possession is an old one or the dispute ia between 
•A man who baa been given posseeeion and a man 
■who was not dispossesUd by the Court, a proceed, 
lug under 8. 146 will be more suitable.(P 162 0 9* 

P 15SO 1) 

Whore symbolical possession of tbo judgment- 
debtor’a zamindari property is given to tbe decree- 
dsolder who afterwards dads that bis possession is 
-being interfered with by tbe judgment- debtor and 
initiate proceedings under See. 146 for retaining 
possessJOD, tho Ma^atrate cannot refuse to entertain 
the proceedings on tbe ground that tbe decree- 
'bolder bad not got actual possession from tbe 
'Olvil Court. [P 153 011 

R however circumsUnces show that the decree- 
bower or auction -purchaser has slept over his 
and has allowed the judgment-debtor to 
^la p«es&Jon of the property and he Is at tbe 
of the proceeding in peaceful possession of it, 

diOerent footing. 
3ut ^ tbe Magistrates must take it as 

.an i^lsputablo fact, once delivery of possession is 

of the deliveiT^IJ^ei! 
^oa tho tarty to whom possession was giy£^ 


w ^^lon as against the man who was party to 
that ddivery of possession and was bound by the 

^a T‘-‘ u presumption that 

on that day 

•oontinned to exist thereafter unless the contrary U 


established. The judgment'debtor can only succeed 
if be establishes beyond doubt that he had com- 
pletely ousted tbe mao who w.as put in possosslou 
by the Court and was iu peaceful possession of the 
property in dispute. [P 164 C 1,91 

(b) Po&sesaion — Nature of — Actual and 
symbolical poiscssion — Distinction — Delivery of 
possession under Civil P. C. differs according 
to nature of possession and property-~Legal 
effect of possession in any manner is same os 
against judgment-debtor — Delivery of posses- 
sion of zamindari property by proclamation is 
actual delivery and net symbolical. 

Tbo diotioction between 'actual possession* and 
'symbolical possession’ is a distlcctiou without 
difference, when the question arises between tho par- 
ties to tbe delivery of possession and tbisdistiaction 
has absolutely no place in the Code of Civil Pro- 
ceduro. Tbe Code prescribes two kinds of delivery 
of possession according to the nature of Ibo posses- 
sion of tho judgment-debtor: one is under 0. 21, 
R. 35 or R. 05 and the other is under 0. 21. R. SS 
or R. 96. Thus tbe manner of tbe delivery of 
possession ia according to the nature of the posses- 
sion of tbe mao who is to be dispossessed and not 
that its effect in law is different as against tbe 
judgment-debtor. But even if tbe property is in 
direct possession of the judgment-debtor the mode 
of delivery will naturally vary according to the 
nature of tbe property as mode of possession of 
different properties vary. If the property is in 
actual physical occupation of the judgment-debtor, 
for instance, if tbe property i$ a house and tbe 
judgment-debtor is rasidiog in it he must bo dis- 
possessed of it by being bodily removed from it 
and by putting tbo decree-holder or auction-pur- 
chaser in physical occupation of it. But if tbe 
property is zamiudari or iv tank or mineral rights 
in indirect possession of tbo judgmont*debtor. 
though the delivery of possession will bo by oust, 
ing tbo judgment- debtor from it, U is obvious that 
tho judgment-debtor cannot be physically re- 
move from it and tbo decree-holder or auction* 
purchaser put in physical occupation of it. Tho 
delivery of possession in such case is by proclaim* 
ing that decree- holder baa been put into possession. 
This delivery of possession is not symbolical bat 
actual and is os effective against tbo judgment- 
debtor as his physical removal from a house: A ZR 
J93S Pat 245 and AIR 2934 Pat 566, Ref. 

X, , tP 163 0 1,2] 

Regarding thud party, tbo matter stands on a 
different footing. If ho is rightly or wrongly 
physically removed from tbo property (that is, if 
ho is dispossessedK and If he does not take proper 
mmedy in time, ho will lose hU right. But if tbe 
delivery of possession is purely formal in tho sense 
t^t imbody has been physically ousted but that 
there has been a proclomntion to that effects he if 
actually in possession, cannot bo said to have been 
dispossessed. IP 153 0 2) 

Advocate- General and P. Mahanty 

for Reference^ 

M. Sobba Rao — agairwf Reference. 

Mohamad Noor J.-Thia is a reference 
by the Sessions Judge of Cuttack reoom. 
mending that an order of a learned Magis. 
trate of Cuttack under Sec. 145. Criminal 
P. 0., declaring the Brst party of a proceed. 
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of the property in dispute, namely a stone 
quarry, be set aside. 

^ The facts are that the Raja Bahadur of 
Kanika held a mortgage of two estates of 
the opposite party. He sued on that mort- 
gage for sale of those estates and before 
a preliminary decree could be passed, the 
estate fell into arrears of GoTeromeot 
revenue. The Raja Bahadur applied to the 
Court where the mortgage suit was pending 
for an order to put him in possession of the 
property under 0. 39, R. 9, Civil P. C., on 
the ground that on account of the default 
of the mortgagor in the payment of Govern, 
ment revenue the mortgaged properties 
were to be sold. The Court passed an order 
under that rule and a writ of delivery of 
possession of the properties in favour of the 
Baja was admittedly served on the locality 
from 16tb October to I8th October 1936, 
It appears from the papers that the posses- 
sion of the Kacbari of the estate was also 
given to him, and that certain moveables 
which were lying there were taken away 
by the men of the &rst party. After this 
delivery of possession commenced the usual 
struggle of the judgment.debtor to retain 
the property in spite of the possession given 
by the Court, and 1 regret that the Magis. 
trates acted in a manner which if left 
unnoticed will encourage defiance of the 
decrees of the Civil Court and paralyze the 


{Monamaa x^oor J.) A. LR, 

the Criminal Court should not interfere at 
a time when questions about delivery of 
possession tt-ere pending before the Civil 
^urt. Be that as it may, the learned 
Magistrate dismissed the complaint The 
complainant then moved the learned Ses. 
sions Judge of Cuttack who dismissed the 
application. There are certain observations 
in his order, which, in my opinion, show 
absolute misappreciation of the position of 
the delivery of possession by the Civil 
Court and as to what actual possession 
means and I shall deal with it laW. 

The complainant however moved this^ 
Court but did not press the application 
which was rejected. Afterwards the present 
proceeding has been started, and the first, 
party who was dispossessed by the Civil 
Court has been found to be in possession. 
The learned Sessions Judge (successor of 
the learned Judge who dealt with the com. 
plaint) has recommended that the order of 
the learned Magistrate be set aside on the 
ground that in view of the order of the 
Civil Court he had no jurisdiction to start 
a proceeding under S. 145, Criminal P. C. 
No doubt there are a number of decisions 
to this effect and there are also my own 
observations in some cases that once there 
has been a delivery of possession by the 
Civil Court the Magistrate has no jurisdic*. 
tioD to start a case under S. 145, Criminal 
P. C. This view however has not been 


administration of justice. 

The sul>ject. matter of the present pro. 
Deeding is a stone quarry situated in one of 
the two estates possession of which was 
given by the Court to the second party. In 
February 1937, the servant of the Raja 
Bahadur approached the Magistrate with a 
complaint that his possession of the quarry 
was being interfered with by the men of 
the first party who were ousted by the 
order of the Court. At that time certain 
proceeding was pending before tbe learned 
Subordinate Judge ))eforo whom the mort. 
gage suit was being tried. The learned 
Magistrate thought that as tbe Raja Baba, 
dur had complained to the Civil Court 
against the obstruction by the defendant of 
the suit (first party) who had also asked 
the Court to recall the delivery of posses. 
Bion the Criminal Courts wore not called 
upon to interfere. He observed that the 
Raja bad not been able to obtain actual" 
possession. In my opinion tbe view taken 
by the learned Magistrate was not correct; 
though I can appreciate bis remarks that 


accepted hy tbe Full Bench of the Calcutta 
High Court in 56 Cal 290^ where the 
majority of the learned Judges held that 
the Magistrate in spite of delivery of posses, 
sion by tbe Civil Court, has jurisdiction to 
start a case under Sec. 145, Criminal P. C., 
and this view has been adopted in some 
later decisions of this Court. In my opinion 
no hard and fast rule can be laid down. A 
Magistrate has discretion when there is an 
apprehension of a breach of the peace to 
choose cither S. 145 or S. 107. It must be 
left to bis discretion which particular Sec. 
lion he chooses. Generally speaking, if the 
dispute arises immediately after the deli, 
very of possession by the Civil Court and 
is between the jiarties to tbat delivery of 
possession, the more appropriate step will 
be to bind down under Sec. 107, Criminal 
P. C., tbe party who has been dispossessed 
by tbe Court. But if tbe delivery of posses. 

1. AgD) Kumar Das v. MantSKaddin, (1998) 15 
A I R Cal 6X0=118 I C 181=30 Or L J 69 
66 Cal 290 = 48 C L J 193=82 OWN 11T» 
(F B). 
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feioD is an old one or the dispute is tetweeo 
a man who has been giTen possession and 
a man who was not dispossessed by the 
Court, a proceeding under S. 145, Criminal 
P. C., will be more suitable. Therefore 
I do not think that the ground of the want 
of jurisdicliOQ which has been taken up by 
the learned Sessions Judge can be supported. 
But I think the order of the learned Magis- 
trate cannot stand on a Quite indepoDdent 
and stronger ground. The learned Mngis* 
trate, in my opinion, has approached the 
case from a wrong point of view, and has 
committed an error which is not very ud.. 
common of drawing a distinction between 
actual possession and symbolical posses. 
sioD, a distinction without difference when 
the question arises between the parties to 
the delivery of possession and which distinc- 
tion has absolutely no place in the Code of 
Civil Procedure. Being of opinion that the 
delivery of possession to the second party 
was symbolical be expected him to prove 
that he got actual possession. Then having 
held that his actual possession was not 
proved and that the first party had collected 
some royalties, be declared biro to be io 
possession. 

Now the Code prescribes two kinds o( 
delivery of possession according to the 
nature of the possession of the judgment, 
debtor. If the property is in his direct 
possession, the delivery of possession of it 
to the decree. holder or auction. purchaser 
is to be under O. 21, B, 35 or 0. 21, B. 95. 
If on the other hand, some tenants or other 
persons are in possession of the property 
on behalf of the iudgtDeDt.ddbtor, and they 
are not liable to be dispossessed under the 
writ, the delivery of possession is to be 
under 0. 21, R. 36 and R. 96. It will be 
noticed that the manner of the delivery 
of possession is according to the nature 
of the possession of the man who is to be 
dispossessed and not that its effect in law 
different os against the judgment. debtor. 
oui even if the property is in direct pos. 
session of the judgmeDt.debtor the mode of 
delivery will naturally vary according to 
toe nature of the property as mode of pos. 
session of different properties vary. If the 
property is in wbual physical occupation of 
the judgment.debtor, for instance, if the 
pro^rty is a house and the judgment, 

K J be mast be dispoe, 

l^ed of It by being bodily removed from 
It and by potting the deoreo-holder or 
auction.purchaser in physical ocoapatioo of 


it. Bub if the property is zamindari or a 
tank or mineral rights in direct possession 
of the judgment.debtor, though the delivery 
of possession will be by ousting the judg. 
meut. debtor from it, it is obvious that the, 
judgment.debtor caunob be physically rov 
moved from it and the decree^holder or 
auotioQ.purchaser put in physical occupa. 
tion of it. What the bailiff who is entrusted 
with giving possession can do is to go to 
the properly and proclaim in the name of 
the Court that so and so has been dispos- 
sessed and so and so has been put in pos. 
session of it. This delivery of i>os5essioD is 
not symbolical bub actual and is ns effective 
against the judgment.debtor as bis physical 
removal from a bouse. Such a possession 
may be called formal io the sense that 
there is no physical ousting of any indivi. 
dual but not symbolical. Even when the 
delivery of possession is under 0. 21, B. 3& 
or R. 96, L e. when the property is in 
possession of some one on behalf of the 
judgment.debtor who is not liable to be 
dispossessed under the writ, the service of 
the writ effectively dispossesses the judg. 
ment. debtor and he cannot iuterfere with 
the man who has been given possession. 
I explained this at great length in the 
judgments which I gave in 13 P L T 121' 
and A I R 1934 Pat 565.® 

Regarding third party, the matter stands 
on a different footing. If be is rightly or; 
wrongly physically removed from the pro.' 
petty (that is, if he is dispossessed) and ifl 
be does not take proper remedy in time, he' 
will lose his right. But if the delivery of' 
possession is purely formal in the sense that 
nobody has been physically ousted but that 
there has been a proclamation to that 
effect, he. if actually in possession, cannot 
be said to have been dispossessed. The 
learned Magistrate committed the same 
mistake which wascommitted by the learned 
Sessions Judge when rejecting the revision 
application of a servant of the Raja Baha- 
dur whose complaint was dismissed. He 
had observed that the Raja Bahadur in 
spite of getting symbolical dakhal dahan 
did not succeed in getting actual possession. 
Such observation and making a distinction 
of actual and symbolical delivery of posses. 
Slop as against a mag whom a Court has 

V Bindeswari Prasad, (1982) 
13 P L ^ ° 246=11 Pat 165= 

S. Mahabir Siogh v. Emperor, (1934) 21 A I R 
Pat 5^^1984 Or 0 1218=162 I 0 691 = 86 
Cr Ii J 146=16 P L T 819, 
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ordered to he dispossessed has been, in my 
opinion, responsible for injustice in a number 
of cases. Some Courts having read the ^ord 
symbolical possession in some decisions 
have used it without properly appreciating 
it. The Court gave the Raja actual posses. 
Sion and ousted the first party. The view 
taken by the learned Sessions Judge if 
analyzed comes to this. If a Court gives 
possession by proclamation the possession 
is symbolical. The Criminal Court will not 
help him till he by bis own resources 
obtains actual possession. He must obtain 
actual possession by his own force (as I do 
not know how the Court can give actual 
possession of a zamindari except by procla. 
mation). If this view be accepted it will 
not be possible to maintain theadministra. 
tioD of civil justice and a law abiding and 
peacefully living decree.holder who has got 
possession from the Court will be entirely 
at the mercy of his opponent, who believes 
more in the power of the sword than in 
the power of the pen. What is the remedy 
of a man who after having been given pos. 
session by the Court s peon, the nature of 
which I have dealt with, finds that bis 
opponent relying upon his physical strength 
is obstructing him? How can be retain 
possession? He runs to the Criminal Court 
and asks for help in order to retain the 
possession. The Criminal Court says : *^WeIl, 

I shall help you only if you obtain actual 
possession. Court's delivery of possossion 
was symbolical. Go and obtain possession 
first, and then I will help you." 

He finds that be is dispossessed. He goes 
to Civil Court again, gets a decree and 
again delivery of possession in the same 
form (as no other mode is possible in cases 
of zamindaries, etc.) and again the same 
thing will be repeated and the game will be 
played ad infinitum. 

Id this case the Court ordered the Baja 
Bahadur to be put in possession under 
O. 39, B. 9. The order being against the 
first party, it must bo taken to be as his 
effective dispossession as it is admitted that 
the writ was served. Id these zamindari 
properties a man can only get formal pos* 
session by proclamation and afterwards it 
is for the Criminal Court to help him in 
retaining possessioD. 

Kow if, however, circumstances show 
that the decree.holder or auction, purchaser 
has slept over his right and has allowed 
the judgmont.debtor to regain possession of 
tbo property and be is at the time of the 


proceeding in peaceful possession of it the 
matter stands on a quite different footing 
liut in such cases the Magistrates must 
take It as an indisputable fact, once deli 
very of possession is proved, that on the 
day of the delivery of possession the party 
to whom possession was given was in pos, 
session as against the man who was party 
to that delivery of possession and was 
bound by the writ. He must start with the 
presumption that the state of things which 
existed on that day continued to exist 
thereafter unless the contrary is estab. 
lished. The judgment-debtor can only sue. 
ceed if he establishes beyond doubt that be 
had completely ousted the man who was 
put in possession by the Court and was in 
peaceful possession of the property in 
dispute. 

In this case it is impossible to hold on 
the finding of the learned Magistrate that 
the first party was able to completely oust 
the second party who was put in possession 
by the Court. The interval between the 
proceeding and the delivery of possession 
was about ton months. The whole of this 
timo may be called a period of struggle for 
regaining possession by the first party. The 
second party cannot bo expected to prove 
that after he was put in possession of a 
strange estate, be at once brought every 
inch of it under his control in the face of 
the Qsual opposition of the man who has 
been ousted and of those of his tenants 
who stick to him for some reason or other. 
The finding of the learned Magistrate is 
that in spite of delivery of possession the 
first party had been able to collect some 
royalty. Reliance is placed upon the fact 
that there was obstruction in February 
and March, and the Magistrate did not give 
help to the complainant who was a servant 
of the Raja Bahadur. I think neither of 
these facts constitutes a complete ouster of 
possession given by tbe Court ; and if these 
facts be allowed to prevail, no decree. bolder 
or auctioD.purchaser will ever be able to 
remain in possession of the property given 
to him by the Court. There are very few 
cases in which there bad not been a strug- 
gle by tbe man who bas been ousted by 
tbe Court to retain the possession with tbe 
help of lathials or the tenantry who for 
reasons want to continue loyal to bim« 
Spasmodic interference with the possession 
of a man does not constitute bis dispossess 
sion. The circumstances under which the 
Criminal Court can go beyond the delivery 
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of possession by the Civil Court are 
absolutely absent, I therefore set aside the 
order of the learned Magistrate, declare the 
second party to bo in possession of tho dis- 
puted property aud forbid any interference 
of such possession till the order of a com- 
petent Court. 

n.s./r.k. Order set aside. 
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Gaya Sahu — Plaintiff — Appellant. 

V. 

Debarchan Bhokta — Defendant — 

Respondent. 

Appeal No. 179 of 1933, Decided on 
16tb April 1037« from appellate decree of 
Sub-Judge, Sambalpur, D/. 29tb August 
1933. 

(•) Landlord and Tenanl^CustominGoonti&i 
village of Sambalpur di»trict'^Cu«t«m requir* 
ing content of puncbac to allocation of bouie 
aite applies even to cite on which bouse U 
etanding and which Is abandoned. 

The custom in Oaontiai village of Saznbolput 
district requiring tho consent of tbo punebas for 
tbo allocation of the house site to a particular per- 
son applies not only to new sites and new villages 
but also to a site on vrbicb a bouse stands and 
which has been i abandoned. Hence, whether the 
eito be a now one or antabandoned one on which 
ahouseis standing, the puocbas must be consulted 
before it can be allotted to a cultivator. 

(b) Landlord and Tenant — Tenant occupying 
bouse site as monthly tenant*-On hU ejection 
be is not entitled to compensation for improve* 
snenU of site. 

Where a tenant goes Into occupation of a house 
site on conditions which do not entitle him to 
look upon himself as anything but a monthly ten. 
ant and spends monej on the improvomcot of tho 
eite, ho does so at his own risk aud on his ejec. 
tion from the house site ho is not entitled to 
compensation. [p q 

B. Mobapatr& for A. Dufct 

for Appellant. 

P. 0. Cbaterji — for Respondent. 

Jndgment.— This appeal relates to a 
bouse Bite iu a Qaontiai village in the ais. 
tnot of Sambalpur. One Kamchandra, a 
Taiyat of the village, BUtrendered his raiyati 
^nd and homestead and abandoned them. 
Iherenpon by arrangement with the zamin- 
dar the defendant took possession of tho 
liomwtead. About sir months later the 
zamin^r sebtl^ the raiyati land with the 
pUmtiff and with the consent of the pan 

plaintiff. The plaintiff now seeks to eject 


the defendant from the house site. The 
latter however sat up a permaueut tenancy 
in tho site. He says that on the abandon- 
ment of the land by Ramchandra the 
zamindar settled tho site with him per- 
manently by a patta. The iiamindar on the 
other band, who has deposed in the case, 
states that he allowed the defendant to 
occupy the land on a monthly rental of 
8 annas and that when tho raiyati land 
was settled with the plaiutiSf in January 
1931, the defendant promised to vacate the 
house site by the end of Chait of that year 
hut that he has failed to do so. The first 
Court disbelieved the defendant's story that 
a patta bad been granted to him or had 
been lost. He decreed the plaintiff's suit 
00 a finding that the bouse site bad been 
allotted to him by the zamindar with the 
consent of the punebas. The defendant 
appealed and succeeded before the Appel* 
late Court which found that the site had 
been permanently settled with the defen* 
dant. The Appellate Court did not upset 
the finding of the first Court that the 
defendant had failed to prove the loss of the 
patta on which be bases bis claim bub con* 
tented itself with reciting that the defen- 
dant bad stated that the patta was missing. 
The trial Court bad e.^acDined the evidence 
with regard to this alleged loss and has 
come to the conclusion that that evidence 
did not support detendant's case that the 
patka had been granted or was missing. In 
the absence of reliable evidence that the 
patta was missing, secondary evidence of 
its contents is not admissible, so that in 
effect there is no evidence of the permanent 
nature of the tenancy which, it was open 
to the Appellate Court to accept unless it 
first came to a finding reversing the deoi* 
eion of the trial Court that the patta had 
not been lost. 


iinoiner question arises however, namely 
whether the settlement of the house site by 
the landlord with the plaintiff is valid. Id 
Mr. Hamids Final Report of the Land 
Revenue Settlement of the Sambalpur Dis 
trict. Appn. 0. P. 30. relating to the wajib. 
ul-arz for Gaontiai villages of the district, 
it IS noted that there is a village custom 
that the allocation of house sites will be 
done by the lambardar and punchas The 
custom IS stated to be that every cultiva 
tor 19 entitled to a site for hig houae free of 

hu ll f® abandons his holding he loses 
ins right to the house site but he is entitled 
to remove the building materials within 
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one month of tho site being given away to 
another. It %vas held by the Appellate 
Court that the custom requiring the consent 
of the puDchas (or the allocation of the 
hou5*e site to a particular person does not 
apply to a site on which a house stands and 
which has been abandoned, but only to new 
sites and new villages. That interpretation 
of the custom is not borne out by the state- 
ment in the settlement report After set- 
ting out that a cultivator is entitled to a 
house site and the consequence of his 
abandoning bis holding the report goes on 
to state that he is entitled to dispose as he 
pleases of the material of any structure be 
may have erected on tho site provided he 
does so within one month of the site being 
allotted to another person." Reading the 
word allotted' in that Section with the 
remainder of the paragraph which states 
that the allocation of house sites will be 
done by the lambardar and poncbas, it 
appears to me that whether the site be a 
jOew one or an abandoned one on which a 
ihouso is standing, the puncbas must be con- 
'suited before it can be allotted to a culti- 
Ivator. The decision of the Court below 
therefore is, in my view, wrong on this 
point and must be reversed and the suit 
decreed. 

The learned advocate (or the respondent 
states that the defendant bad erect^ struc- 
tures on this land and that be is entitled 
to compensation, but does not refer to any 
authority on this or point out any Section 
of the statute which entitles him to com- 
peusatioQ in a case where a tenant goes into 
occupation of a bouse site on conditions 
which do not entitle him to look upon him- 
self as anything but a monthly tenant. In 
those circumstances if the occupier spends 
money on tho improvement of the site, be 
does so at bis own risk. The appellant is 
entitled to bis costs throughout. 

D.s/R K. Suit decreed. 
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Manohar Lall J. 

liam Das Sahu and others — 

Appellants, 

V. 

Sukhdeo Ram — Respondent, 

Appeal No. 813 of 1936, Decided on 2nd 
September 1938, from appellate decree of 
Addl. List. Judge, Gaya, D/- 3rd August 
1936. 


A, I, R 

Civil P. C. (1908). q. 21. R. 2 - Suit for 
damages—Crcditor receiving payment towards 
decree but not certifying ll-Io execudon taken 
out by him judgment debtor paying decreUl 
amount over agaia^ Judgment -deb tor’a »uit for 
recovery of damages for breach of contract 
held maintainable — Cause of action when 
accrue* stated. 

If A executes a decree, notwithstaoding a pay. 
meat nude by a judgmeot-debtor B. the latter can 
tziaintam a suit against A to recover damages for 
breach of contract represented by this adjustment 
or payment. The reason for the rule is that the 
executing Court is debarred from looking into tbe 
question of payment if it is not certified under 
O. 21, B. 2 and if B is compelled to pay in ezecQ* 
tion of the decree, tho full amount of the decree 
over again, be is entitled to recover back that sum. 
from the decree-holder as damages. Tbe cause of 
action for tbe suit arises on tbe date when the 
jadgment-debtor pays the amount over again to- 
save bis property from sale : A I R 1938 Pat 41, 
Disling. (P 15G C 2: P 167 C 1, 2} 

Raj Kishore Prasad — for Appellants, 

K. N. Moitra — for Respondent. 

Judgment. — This is an appeal by the 
defendant who was a decree-holder having 
obtained tbe decree on 19th September 
1929, against tbe plaintiff for a sum of 
Rs. 368 besides costs. Tbe judgment-debtor 
under tbe decree has been found to have 
paid three sums, namely Rs. 100 on 1st 
September 1930, two sums of Rs. 50 on 
3rd February 1932, and 13tb July 1932,. 
under an agreement or understanding with 
the decree. holder that he would certify 
these sums towards the decree. Under that* 
impression the judgment-debtor paid a fur- 
ther sum of Rs. 177 on 17th September 
1932, which was the balance according to* 
him then due under the decree. Thia 
amount of Rs. 177 ^Ya^ certified as having 
been received by the decree- holder, the- 
judgment-debtor being under tbe impres- 
sion that tho whole of the decree has thua 
been satisfied. But he was surprised to 
find that tho defendant had taken out exe. 
cutioD of the decree ignoring the payment 
of Rs. 200 stated above. His property was 
put up for sale for realization of this amount 
and about Ist December 1934 tbe plaintiff 
had to deposit the money, that is Rs. 200 
over, and thus saved his property from sale. 
It is obvious therefore that the injury ioi 
tbe plaintiff accrued about 1st December! 
1934, when he obtained the right to brind 
a suit for damages to recover the sums ifl 
such a suit was maintainable. The defenc^ 
to the action was that the earlier amount 
was paid by the plaintiff to the defendant 
not in discharge of his liability in 
under the decree of September 1929, hub 
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for 801 X 10 other antecedent debts due on 
handnotes or other rookas. This defeDco 
has been concurreotly disbelieved by the 
Courts below who have awarded a decree 
for a sum of Bs. 200 besides interest in the 
sum of Bs. 83 and costs. 

Id appeal it is argued that such a suit 
is not maintainable; but there is a long 
current of authorities to the contrary 
which is to be found in Mullahs welUknown 
Commentary, Edo. 10, at pp. 694 and 695. 
jit is well settled now that if A esecutes a 
jdecree notwitbstandiDg a payment made 
by a judgtiieot.debtor B, the latter can 
maintain a suit against A to recover 
damages for breach of contract represented 
by this adjustment or payment. 

The reason for the rule is that the exe- 
jcuting Court is debarred from looking into 
the question of payment if it is not certi. 
&ed under B. 2 and if B is compelled to 
pay in executiou of the decree the foil 
amount of the decree over again, he is 
entitled to recover back that sum from the 
decree.holder as damages. My attention 
was drawn to the case in 18 P L T 896,* 
where the facts were entirely different. In 
that case the suit was brought to enforce a 
pre.decree arrangement by which the 
decri^-holder undertook to give credit for 
certain payments, but in spite of those 
peyments being made a decree had been 
pssed. That was an entirely different case, 
because the question of whether the decree 
was correctly passed or not is no longer 
Wn to controversy in a subsequent suit. 
The matter is judicata ; and further as 

^ord Carson pointed out as was noticed in 
that judgment : 

That 60 loDg 69 tho judament or deem 
eny gum recovered under 

iF£‘r““ 

want and does not want the decree to be 
set aside or rerereed. nor does he prey thS 

received there 
th ^eem^nt entered mt o between him 


and the defendant. The cause o£ action 
arose on 1st December 1934, and the pre* 
sent suit therefore is within time having 
been instituted on 3rd January 1935. The 
only question which appears to me on' 
which the appellant can have any relief is 
the question of interest. The Courts below 
have not giveu any basis for allowing tho 
amount of Bs. 83 as claimed by the plain- 
tiff. It appears from the plaint that the 
amount of Es. 83 was calculated by tho 
plaintiff on the basis that the cause of ac- 
tion accrued to him on 2nd September 1930, 
for Es. 100, 4th February 1932 for Hs. oO 
and 14th July 1932, for tho last payment 
of Ks. 50. This obviously was incorrect. 
I therefore vary the decree of the Courts 
below OD the question of interest aud direct 
that the plaintiff do recover from the de- 
feodant besides the sum of Rs. 200 interest 
at the rate of 6 per cent, only to be cal- 
culated from 1st December 1934. The 
plaintiff will also recover proportionate 
costs in all the Courts on this amount 
which will now be determined in pursuance 
of my order. The appeal is dismissed except 
with regard to the matter which has been 
indicated. 

N.S./n.K. Appeal dx$Tni$sed% 
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Wort Ag. C. J. and Manohar Lall J, 

Nilnripaira Coal Co. Ltd. — 

Defendant 5 — Petitioner* 

V. 

^forth Burrakar Coal Co. Ltd. arid 
others — Opposite Party. 

Civil Bavn. No. 261 of 1938. Decided on 
26th Augost 1938, from order of Sub- 
Judge, Dhaobad, D/. 10th May 1938. 

P ^ 1. R. , lis-p.rty 

CM.® of action 

Tfc.™ . defendants — Court -llowing 

then to be j«,„ed es co pUinliffs-HIgh Court 
wiU net interfere under S. 1 15. 

defondanU in action 
eUimwg mme ^rt of cause of action against tL 
principal defendants arising out of the same trans- 
Mtion and invoWlog common .questions of law 
and fact, the Court allows them to be ioinod 
plaintiffs in the action under O 1 R i i>n.i »k* 
pnncipal defendants do not obiwt p 

WiU not interfere under S. Ilf 
an intorloontory matter : (Jaai) s Z B zf fIu. ^ 

Dr. D. N. Milter and P. B. 

Q p vr , for Petitioner. 

S. C. Mazumdar-/or Opposite Party. 
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Wort Ag* C. J, — This rule is directed 
a^jainst the order of the learued Judge iu 
the Court below allowing an amendment in 
the following circumstances : The present 
respondents were party defendants in an 
action for trespass with regard to a colliery. 
They were the lessees of the Raja of Jharia 
who leased out the land to the principal 
defendants. They were made defendants 
but applied to be made co.plaintiffs. To 
this the petitioner before us had no objec- 
tion. The learned Judge in the Court below 
has pointed out that they had some sort of 
cause of action against the defendants, whe. 
tber in this suit or in another suit is for the 
purpose of this matter immaterial. Then at 
a much later date they made this applica- 
tion for amendment claiming damages for 
loss of royalty against the principal defen. 
dants. Although the argument is directed 
to the n^^^tion of the amendment, it is 
really a question whether the plaintiffs 
should have been joined as party plaintiffs 
to the action, once it is decided that they 
should be joined, the other matter seems to 
follow necessarily. The latest decision on 
the point is the case in (1921) 2 K B 1.^ 

I refer to that case because the rule in qoes- 
tioQ is the same as the rule under the Civil 
Procedure Code. Whether the respondents 
have a cause of action or the defendants 
have a defence against the respondents 
plaintiffs' amended claim is not a matter 
for this Court. 

In my judgment there is no ground for 
interfering, especially as this is an inter- 
locutory matter with the order of the learned 
Judge under S. 115, Civil P. C. The appli- 
cation is dismissed with costs; bearing.fee 
two gold mohurs. 

Manohar Lall J. — I agree. Under the 
provisions of O. 1, R. 1, the amendment 
which has been allowed by the learned Sub- 
ordinate Judge was amply jusliQed. The 
added plaintiffs claimed a right to relief 
arising out of the same transaction, namely 
the extraction of coal from the colliery in 
or about 1935. If they brought a separate 
suit this common question of law and fact 
would arise and would be tried by the 
same Judge against the same defendants- 
petitioners before us. I do not see how we 
can interfere in revision in this case. 

R.M./u.K. Application dism issed. 

1 PyoG T. Brittsb Ti mo Recorder Co. Ltd., (1021) 

2KB 1=90 L J K B 445=124 L T 710=:37 

T L R 205. 
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Suryamal Saraf — Plaintig — 

Appellant. 

V. 

P. Sriram Naidu and others — 

Defendants — Respondents. 

Appeal No 82 of 1934, Decided on 22na 
April 1937, from appellate decree of Dist. 
Judge, Cuttack, DA 26th January 1934. 

(a) Orissa Tenancy Act (2 of 1913), S. 4 (3) 
— In determining whether certain person is 
under-raiyat. Court should see whether his 
immediate landlord is raiyat — Entry in current 
settlement that immediate landlord is istimrari 
chandnadar - Entry implies that tenancy at Its 
inception was notraiyati tenancy— Person bold- 
ing under such landlord is not under-raiyat. 

For purpose of determiorng whether a person Is 
an underraiyat what the Court has to see Is not 
the purpose for which bis tenancy was created but 
the question whether his immediate landlord was 
a raiyat. Id deciding this question tbo Court is to 
have regard in accordance with tbo deCuition in 
Sec. 5 (2) primarily to tbo question w'hctber tbo 
right to bold the land was acquired by the alleged 
raiyat for the purpose of culti ration. [P 159 C 1] 

There is a statutory presumption of correctness 
attaching to the record of rights and where the 
entries in successive records differ, tbo presumption 
attaches to tbo latest entry, fP 159 C 2] 

Where at the current settlement proceedings the 
lessee is entered as istimrari chandnadar. tbo 
entry implies that the tenancy which is held by the 
less^ was not ia its inception a tenancy for any 
agricultural purpose but for residential and bouse 
building and it is not a raiyati tenancy and tbo 
person holding under him is not an under-raiyat. 

[P 160 0 1] 

(b) Interpretation of Statutes — Every Act is 
to be read os speaking in present. 

The usual canon of constrnctloD ia that every 
Act is to be read as speaking in the prasent, that is 
to snv. speaking on the dote on which it is to be 
applied. (R 1^ ^ I) 

S. C. Chaterji and B. N. Dutta — 

for AppellanL 

S. N. Das Gupta — for DespondenU 

Judgment, — This appeal by the plain- 
tiff arises out of a suit to declare that his 
status is not that of darcbaDdnadar but 
that of an under-raiyat, to declare that the 
orders passed during tho preparation of the 
current survey Record of Rights aro with- 
out jurisdiction and erroneous in so far as 
they treat the plaintiff as darebandnodor 
and have 6xcd a rent of Rs. 437.6-0 for 
the property in suit in his hands. He 
holds under the defendants who are sons 
of P- Veriah Naidu. They aro entered as 


SuRTAiiAL T. Sriram Naidu (Eotoland J.) 
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‘istimrari chaDdoadare' and rent of tbcir 
tenaocy is fixed afc Bs. 104-5.0. PlaiDtiff 
claims that bo is Dot a sub.chaodDadar but 
au under. raiyat and that under Sec. 56, 
Orissa Tenancy Act, tho rent payable by 
him cannot exceed the reut of the raiyat 
under whom be bolds by more than SO per 
cent. The Courts below have concurred in 
dismissing tbo suit on the view that the 
tenancy which the plaintiff has acquired 
was from its inception a tenancy for tbe 
purpose of erecting pakka buildings includ. 
ing a riccmill, etc., and therefore not an 
agricultural tenancy. So it is said that tbo 
plaintiff cannot claim to bo an under-raiyat. 

Now the first contention advanced by 
Mr. Cbaterji is that the expression “under, 
raiyats" has been defined in S. 4 (3) of the 
Act as meaning “tenants bolding, whether 
immediately or mediately, under raiyats.” 
Tho definition by its terms applies to tbe 
tenants falling within the description irres. 
pective of the purpose for which tho under, 
raiyati tenancy was created. Therefore for 
the purine of determining whether the 
plaintiff is an under-raiyat what we have 
to see is not the purpose for which bis ten. 
sney was created but the question whether 
his immediate landlord was a raiyat. In 
deciding this question the Court is to have 
regard m accordance with the definition in 
b. 5 {2; primarily to the question whether 
the right to hold the land was acquired by 
,the aUeg^ raiyat for the purpose of culti. 
vation. Unfortunately tbe Courts have nob 
dirwtly Mnsidered this question ; but the 

referred to 

in the judgments. The tenancy appears to 
have been created by a lease (Ex-D) dated 

lli 1366. This was a perpetual 

lease. Its purpose was not stated The 
annual rent was Ra. 37.2.0 and the lessee 
was apparently a European named Burgess 
There is evidence that Mr. Burgess wa7nofc 

acquired this 

and or the purpose of erecting a buogatow 
for his own residence which be did 

? VeriafN'". ‘o Mr! 

SirSpSIS 

on 4th NoSlr 1807 h. “■=“ 

lease of 1*5 nft eave a sub. 

sasSrSHS 


purpose of erecting pakka buildings, rice- 
mill etc. as above stated. At the time of 
this lease the record of rights current was 
that framed at tbe time of the Provincial 
Survey of 1S98 in which Veriah Naidu 
was entered as “istimrari patta kbariddar 
babat pahi raiyat”; but tbo Revisional Sur. 
vey was prepared in 1911. In this record 
Nalum Sabramaniam is entered as “shikimi 
babat Chanda raiyat." Thereafter, on 30th 
November 1921. Nalum Subramanium sold 
tbe land and buildings to the plaintiff for 
Es. 41,000 Neither tbe plaiutiO' nor his 
vendor took any stops to cballange the cor- 
.rectness of tbe Revisional Survey entry or 
to dispute the legality of tho rent payable 
under the lease which was approximately 
four times the rent of the entire block of 
22 acres. Since then it appears that out of 
tbe 22 acre block about 4 acres have been 
acquired by Government for an emigration 
office and 18.15 acres were fouud to con- 
stitute at present the tenure or tenancy of 
the sons of Veriah Naidu, the rent payable 
by them being Rs. 34-12-3. That was the 
position when the current settlement pro- 
ceedings were taken up and they resulted 
in the sons of Veriah Naidu being entered 
as istimrari chandnadars and the plaintiff 
as istimrari darebandnadar and the assess, 
ment of fresh rents at tho rate of Rupees 
104.5-0 for the chandnadar and Rs. 437-6-0 
for the plaintiff as darebandnadar. It is toi 
be remembered in considering whether the| 
plaintiff can succeed in this suit that there 
13 a statutory presumption of correctness 
attaching to the Record of Rights and 

successive recordsi 
differ the presumption attaches to tho latest' 
entry. The entry implies that tho tenancy! 
of the defendants was a tenancy which at 
Us inception was not for agricultural pur. 
poses but for residential and erection of 
pakka buildings. This entry is in full a^ree 
ment .ith ^ evidenc'S 

entov rh f «“der.raiyat and to 
enjoy the privilege conferred on under 

of 4th November 1907 was from its incon 
tion illegal and the plaintiff and his pre' 


. J* 5®® argued that the esDreq«.i« 7 . 
^handnadar' has been defined in Sen ?f?l 
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ing land which was recorded aschandna id 
the course of the provincial settlement. 
Stress is laid on the words “land which 
has been recorded as ebandna in the course 
•of a settlemeot of land revenue.’* It is 
pointed out that the Revisional Survey was 
not a survey in which land revenue was 
settled and therefore the use of the word 
“cbandnadar” in the revisional record 
would nob bring the chandoadar within 
this definition. Leaving aside the revi. 
sional survey, however, there is the current 
survey in which admittedly a settlement of 
land revenue has been made. But Mr. 
Chaterji ingeniously argues that entry in* 
the record as 'cbandnadar* in this settle* 
ment will not bring the land within the 
•definition because the definition must be 
read as speaking on the date of the com- 
mencement of the Act— that is to say if 
land has not been recorded as ^ebandna* 
Ibefore the Act its holder will not be 'chand. 
nadar* at any subsequent time. The usual 
canon of construction however is that 
every Act is to be read as speaking in the 
present — that is to say speaking on the 
Idate on which it is to be applied. Hence 
Ithe argument does not assist the plaintiff in 
'displacing the presumption of correctness 
lattaching to the entries in the Record of 
Bights. 

For the reasons given above, I am of 
opinion that the entries are correct. The 
tenancy which is now held by the defeo* 
dants was not in its inception a tenancy for 
any agricultural purposes but for residen* 
tial and house building; it is not a raiyati 
tenancy and the plaintiff is not an under- 
raiyat. On this view the appeal must be 
dismissed with costs. Leave to appeal 
.under Letters Patent is refused. 

d.s./r.K, Appeal dismissed. 
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James J. 

Sripati Saran Prasad Singh and 
others — Petitioners. 


Indarjit Mahton and others — 

Opposite Party. 

Civil Revo. Nos. 128, 146 and 147 of 
1938, Decided on 20th October 1938, from 
order of Munsif, Bihar, D/- 20th December 
•1937. 


V. Indarjit (James J.) 4 ^ j 

order plaiBiitt to file procewfee. before fixioa 
dete for appearance of defendant— What order 
should be patsed, ftated. 


Court has no power to require a plaiotiS to file 
process* fees before fixing a date for the appearance 
of the defendant. The plaintiff may elect, if he 
pleases, to secure the presence of the defendant 
Without issue of process at all. The proper order is 
to fix a date for the appearance of the defendant 
and direct the plaintiff to file process-fees within a 
reasonable period short of that date. If by the 
date fixed for the defendant's appearance, the 
defendant does not appear and the plaintiff has 
not piid process-fees nor taken the necessary 
steps for issue of process, the suit is liable to be 
dismissed under Order 9, Rule 2, [P 160 0 9] 

G. P. Singh — for Petitioners. 

Dasu Sinha and C. P. Sinba — 

for Opposite Party. 

Order* — These are three applicatioos 
for revision of the order of the Munsif of 
Bihar declining to restore three rent suits 
under 0. 9, R. 4, Civil P. C. The plaintiff 
was called upon to file process-fees and 
copies of the plaint by 16th November 
1937, but on that date nothing had been 
done. The suits were accordingly dismissed. 
The order of the Munsif was illegal because 
he has no power to require a plaintiff to! 
file process. fees before fixing a date for the^ 
appearance of the defendant. The plaintiff 
may elect, if he pleases to secure the pre- 
sence of the defendant without issue of 
process at all; but if by the date fixed for 
the defendant's appearance, the defendant 
does not appear and the plaintiff has not 
paid process, fees and taken the necessary 
steps for issue of process, the suit is liable 
to be dismissed under 0. 9, R. 2. The pro- 
per order on let October 1937, would have 
been au order fixing a date for the appear- 
ance of the defendant and directing the 
plaintiff to file process. fees within a reason- 
able period short of that date. The suit 
could not have been dismissed on the date 
fixed for filing the process-fees; but if the 
plaintiff had defaulted, the suit could then 
have been dismissed on the date fixed for 
the defendant's appearance if the defendant 
had failed to appear. The orders of the 
Munsif must be set aside and the suits' 
restored. These applications are allowed. 


N.s./r.K. Applications allowed. 
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WOBT Ag. C. J. and Manodak Lall J. 

Bamjap Dube — Defendant — 

Appellant. 

Jagadish Chandra Deo Dliabal Deb — 
Plaintiff — Respondent. 
Appeal No. 377 of 1937, Decided on 26th 
August 1938. 

(a) S«eond Appeal^Findmg of fact— Tenant 
cocDzaiUiDg breach of Sec. 22, Chota Nagpur 
Tenancy Act, by using land for building bula— 
Finding of Court that land baa been rendered 
unfit for tenancy la one of fact — High Court 
oannot interfere witb It in aecond appeal. 

Where a teoaot cotnmits a broach of the terms 
of his tenaocy under Sec. 22. Cbota Nagpur Ten* 
ancy Act, by using bis land for the purpose of 
building cooly huts, and the lower Court finds 
that the land, by reason of the building of the 
fauts. has been rendered unfit for purposes of ten* 
noey, its finding is one of fact, with which the 
High Court sitting in second appeal canuot inter* 
fere : $i Cal 72$ (P C), Pel. on. [P 161 C 1] 

(b) Chota Nagpur Tenancy Act (6 of I90S). 
Sec. 21 (b)*^*‘lrTeapective**— Meaning of. 

The word “irrespective*' iq S. 21 (b) cannot be 
held to mean subject to.** [P 161 C 7] 

(c) Cuato in —Binding effect— Uaage, however 
eztenalve, cannot prevail over poaitive law. 

A usage, however extensive, cannot be allowed 
to prevail il contrary to positive law. or to such 
usages as have become part of law having been 
wogmzed by legal decisions : (267$) 10 Ex 337 

CPl6iC2j 

A. K. Boy and S. S. Rakshit — 

for Appellant. 
Dt. D. N. Mittor and G. C. ilukharji — 
_ ^ , for Resptmdent. 

Wort Ag. C. J. — This appeal mueb be 
^smiMed. It ,8 the appeal by the tenant- 
defendant against the iudginent of the Dis- 
tnet Judge granting a conditional ejectment 
of the defendant for breach of the terms of 

22. Ohota Nagpur 
‘‘lat the defendant 
^ed bs land or part of it for the purpose 
of building cooly-huts, the land 1010^111 

torv “SI Jamshedpur lac- 

tory. That learned Judge in his judgment 

that tKSd ^ conclusion 

khtvS / ‘‘‘le building of 

these huts has been rendered un6t for the 

purposes of tenancy. With that findine we 

sSond apII! 

Pnyy CounoU in 34 I A laa > in that 

1. Hari Mohan Mlsscr r 

aiBgh. nm 84 Oal isITS 

. LJ.19=h^WN794(PO); ^ ^ 

1W9P/21&22 


the District Judge had held that the build- 
iDg of an lodigo Factory was not a breach 
of the Sectioo; the High Court held other- 
wise ; but their Lordships of the Judicial 
Committee poioted out that the decisioo of 
the lower Appellate Court on that question 
was conclusive and that 6ndiog could not 
be disturbed for any reason by the High 
Court on appeal. 

The other contention of Mr. Roy in this 
case was that by the facts as stated in the 
iudgment, although the learned Judge has 
not come to any such conclusion, a usage 
within the meaning of Sec. 21 (a), Chota 
Nagpur Tenancy Act, was sufliciently estab- 
lished. In the very well-known decision in 
(1875) 10 Ei 337* at page 357 Cockburn 
C. J. made this statement : 

%Vc must by no means be understood as saying 
that mercastUe usage, however extensive, should 
te allowed to prevail if contrary to positive law, 
iocludiDg, in the latter, such usages as having 
been made subject of legal decision, and having 
been sanctioned and adopted by the Courts, have 
become by such adoption, part of the common law. 

I refer to that case albbough it related to 
a mercantile instrumeDt. as the priociple 
laid down there is of universal applicatioa. 
Indeed the very Section which governs the 
facts of this case on its plain construction 
IS consistent with that principle. Cl. (b) of 
Sec. 21 provides ; 

Irrespoctive of any local custom or usage in onv 
manner which does not materially impair the 
value of the land or render it unfit for the purposes 
of the tenancy. 

The word “irrespective” cannot be held 
to mean subject to." In my judgment 
therefore the contention of Mr. Roy thati 
on the facts as stated by the learned Judg^ 
in the Court below the usage was estab- 
hshed IS one which cannot be supported, 
ihe learned J udge came to no such con- 
clusion but had he found that there was a 
usage by which agricultural lands could be 
used for building purposes, he would have 
stated a custom which was contrary to the 
^sitive law as laid down by the Chote 
Nagpur Tenancy Act, a custom therefore 
which could not be supported. But it is 
unnecessary for us to come to any such 
decision under S. 21 of the Act for the ample 
reason that there no finding that such usage 
has been established. All that has b^n 

J * , I ^IlS cose is that for 

some time since the erection of the Jam- 
shedpur Factory it has been Ihe habit of 
certain ^rsons to build huts upon the 
lamd for the purp ose of aooommodaMng the 

2, Ocodwte ;V. Ro.terts, (;87j6) 10 Ex 337, 
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coolies working in the Factory. That is the 
substance of the judgment of the learned 
Judge in the Court below. That statement 
is far from finding that such usage as 
alleged by Mr. Roy has been established. 
For either of the reasons which I have 
stated in my judgment, the argument can^ 
cot, as I have said, be supported. 

The only other question was as to the 
decree itself. The decision of the learned 
Judge in the Court below was quite clear 
on that matter. The defendant bad a period 
of three months during which be must pay 
compensation which of course was a trifling 
sum of Rs. 5 and remedy the mischief by 
the removal of the huts from 12 bighas of 
the land, which was the subject-matter of 
the suit. *S\'e however extend that time by 
one month from the date of this judgment. 
The appeal fails and must be dismissed 
with costs. 

Manohar Lall J.— I agree. 

R.M./R.K. Appeal dismissed. 


A. I. R. 1939 Patna 162 
C0URT^'EY•TERRELL C. J. AND JAMES J. 

Saraf Cftandra Painaik— Defendant — 

Appellant. 

v. 

Baidyanath Patnaik — Plaintiff — 

Respondent. 

Appeal No. 61 of 1935, Decided on 5th 
January 1938, from appellate decree of 
Addl. Sub Judge, Cuttack, D/. 31st May 
1935. 

Appeal — Memorandum — Amendment — 
Appeal by one of defendant* in form directed 
again*! whole decree except figure* of value* 
tion and court-fee showing that only part of 
decree objected to — Memo sought to be 
amended — Amendment should be allowed. 

Where only one of the defendanU appeals from 
the decree and there is Dotbing in the memo- 
randum of appeal itself which indicates that the 
appellant is objecting to only part of the decree, 
except the figures given for valuation and the 
amount of court fee paid, then if the appellant 
cflers to amend the valuation and pay the increas- 
ed court-fee, the o5er should be accepted, whether 
the other defendant* are made respondents or not. 

(P162C2; P1C3C1J 

M. S. Rao and H. Mahapatra — 

for Appellant. 

S. N. Sea Gupta and R. N. Siaba — 

for Eespondent. 

James J* — This appeal arises oat of a 
sait for coafirmation of possession of car. 
tain land which the plaintiff claimed as 


A. I.B. 

reversionary heir of one Batakrishna Pat- 
naik. Defendant 1 had set up a claim to 
have been adopted by Batakrishna Pat. 
naik and io his capacity of adopted son he 
bad executed a deed conveying a small 
piece of property to defendant 2. The trial 
Court found that defendant 1 bad not been 
adopted by Batakrishna Patnaik and that 
he had do title to make the coaveyaoce to 
defendant 2. The plaintiff's suit was decreed. 

Defendant 1 appealed from the decree 
but defendant 2 did not. The property con- 
veyed to defendant 2 was valued at Rupees 
124.4.0 while the rest of the property 
forming the estate of Batakrishna Patnaik 
was valued at Bs. 1216. Defendant 1 in his 
memorandum of appeal prayed that the 
plaintiff's suit might be dismissed io toto 
but he valued his appeal at Rs. 1216 and 
he did not join defendant 2 as a respon- 
dent. When the appeal came on for hearing 
an objection was taken before the Subordi- 
nate Judge that as defendant 2 had not 
appealed from the Munsif s decree that 
decree had become final as between the 
plaintiff and the defendants in the suit and 
therefore the finding of the Muosif that 
defendant 1 was not the adopted son was 
res judicata determining the question of 
fact in the appeal before the Subordinate 
Judge. The appellant offered to amend bis 
memorandum of appeal by increasing the 
valuation and paying the difference of the 
court.fea and also by adding defendant 2 
as a respondent but the Subordinate Judge 
did not permit this and the appeal was 
dismissed. 

On behalf of the defendant-appeUant it 
is argued that the question between defen- 
dant 2 and the plaintiff could not be 
regarded as finally settled so long as the 
decree was under appeal because under 
O. 41, R. 33, Civil P. C., the Subordinate 
Judge could deal with the decree as a 
whole, even though the appellant purported 
to appeal only from a part of the decree, 
but there is nothing in the memorandum of 
appeal itself which indicates that the 
appellant is objecting to only part of the 
decree except the figure given for valuationj 
and the amount of court-fee paid. Objec-: 
tion might have been taken that the valua- 
tion should be increased, and that court-fee 
should be paid on the sum of Rs. 124, but 
the presence of defendant 2 as appellant 
or respondent was not necessary. The 
omission of defendant 2 to appeal from the 
decree might have had the effect of ren- 
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deriog the decree final between himself and 
the plaiotiff, if the Appellate Court did not 
apply the provisioDS of O. 41, K. 33, but 
ibis caoDot affect the right of defendant 1. 
Defendant 1 did appeal io form against the 
whole decree, and when he offered to 
amend the valuation and pay the increased 
court^fee the offer should have been accep* 
ted, whether defendant 2 was made a res. 
pondeot or not. It is within the power of 
the Appellate Court to deal with so much 
of the decree as affects defendant 2 by appli. 
cation of the provisions of 0. 41, R. 33, 
Civil P. C., but that is a matter for tho 
Appellate Court to decide. Defendant 1, as 
I have said, has actually appealed from the 
whole decree; and at the present moment 
none of the q uestions of fact ca o be treated as 
res judicata between the appellant and the 
plaintiff. I would set aside the order of the 
lower Appellate Court and remand Sarat 
Chandra Patnaik s appeal to the District 
Judge for disposal according to law. Costs 
m this Court and in the lower Appellate 
Court will abide the final result of the suit. 
Courtney.Terrall C. J, — i agree. 

R.S./b.k. Appeal remanded. 
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Verma J. 

Gursaran Lal and another 
Petitiooers. 

V. 

Emperor, 

Criminal Bevn. Petn. No. 650 of 19S8. 
Iteciaed on 31st October 1938 
F.clorle. Act (1934). S. 43_R„I„ - 

Mia. 

Pajkishore Prasad — /or 
Advocate-General — for the Crown. 
one^Babu~G^’^ a petition on behalf of 

manager of the Gaya Sugar Mills LtA 


the factory after 13 days’ work. The defence 
of the petitioners was that when the Inspec- 
tor visited the factory and noticed this 
irregularity they started correspondence 
with him pointing out that instead of giving 
tho workers one whole day as a holiday 
after 13 days’ work, they followed the pro. 
visions of siili-r. 3 of the same rule, i. e. 
that as they were working in relay, the 
workers were allowed 16 hours' rest. But 
judging from what they actually wrote it 
appears that they said that they were 
allowing 32 hours off after every 21 days. 
The prosecution was started on a complaint 
filed on 19th March 1938, and the petitioners 
have been convicted and sentenced to pay 
a fine of Rs. 100 each in default to undergo 
simple imprisonment for one month. 

Mr. Rajkiahore Prasad, appearing on 
behalf of the petitioners, urges that from 
the rules it appears that the provisions are 
alternative, i. e. if the provisions of the 
sub.clause (5) (iii) are observed, it is not 
necessyy to observe the provisions of sub- 
clause (5J (1); and he lays emphasis on the 
use of the word or" occurring between one 
sub.clause and the other in sub-rule (5) to 
E. 112 mere reading of the Rule will 
show that this interpretation cannot be' 
supported because it may amount to thisj 

*-,o ^bc)le holiday: 

after 13 days work, it may not be neces. 
sary to give him an hour’s rest after eight 
hours work provided for in sub.cl. (5) (ii) 
or aat the rule of allowing the relay 
workers at l^st 16 hours’ rest every day 
cannot beinsisted upon if oncea whole holt, 
^y 18 allowed after 13 days. As has been 

Advocate, 
framed by 

the Lo^l Government under Sec. 43 Fac 
ton^ Act. and the variations in the rules 
are introduced in accordance with the pro 
visions of Se«. 35. 36 and 37 of the enact* 

argument. I am. 

airaid, caoDot prevail. 

The other line of argument is that as 
the manager ^jeshwari Prasad was look 
LfS ft ?S® factory. Gursaran Lal should 

7l'°oVthe A °° 

That Section runs as follows • 

^anUUed opon eomplaUif duly 
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Actual encoder brought before the Court at tho 
time appolDted for bearing the charge; and if after 
the commissiou of the offence has been proved, the 
occupier or manager of the factory proves to the 
^tisfactiou of the Ccurt. 

(a) that be has u^ed due diligeuce to enforce the 
oxccutioD of this Act, and 

(b) that the said other person committed the 
offence in question without his knowledge, consent 
on connivance, 

that other person shall be convicted of the cffenco 
and shall he liable to the like hue as if he were 
the occupier or manager, and the occupier or 
manager shall be discharged from any liability 
under this Act. 

From this it ^ill be clear that it is for 
“the person claimiD;* esemption to show 
that he comes within the provisions of this 
Section. From the attitude taken by Gur. 
&araD Lai in this case it does not appear 
that be was claiming exemption under 
S. 71 hut on the ground that he was misled 
by his own interpretation of the law on 
the point. The next question is the ques. 
lion of sentence. It is a fine of Rupees 100 
€acb with one month’s simple imprison, 
tnent in default against each of the peti- 
tioners. In the circumstances of the case, 
the sentence cannot be said to be severe. 
I therefore discharge the Rule. 

D.s./R.K. discharged. 
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Samanandan Jilarwari and others — 

Appellants. 

V, 

Ilamjiba7i ilartvari and others — 

Respondents. 

Appeal No. 929 of 1936, Decided on 
28tb September 1938. from appellate 
decree of Sub-Judge, Purulia, D/. 28th 
August 1938. 

Easements Act (1882), S. 13 ^ Easement of 
necessity explained. 

An easement of necessity Is one without which 
the property retained upon a severance cannot be 
O'cd at all ; not one which is merely necessary to 
tho reasonable cnjovment of that property : F. 
2v’o. TC of 1931, Foil. ; (m$) 10 Ex 624, Expl. 

[P 160 C 2] 

S. C. Mazumdar — for Appellants. 

G. C. I^Iukherji — for Hespondents. 

Judgment. — This is an appeal by the 
plaintiffs in a suit for declaration of^title 
to portions of land marked ‘ga' and gba’ 
lying on the east and south, respectively, 
of a block marked *kba* on the map in suit. 
In 1915, plaintiffs first bought the block 


of land marked ‘ka', which lies immediately 
to the south of the Bankura Road in the 
town of Purulia. In 1924 the plaintiffs 
bought land immediately to the south of ‘ka' 
from another vendor Indumati Dasya; and 
the claim in the suit was that this sale 
deed covered not only ‘kha’ but also ‘ga and 
fiha\ The lower Courts have concurrently 
held that under their purchase of 1924, the 
plaintiffs acquired no more than the por. 
tion marked kba' and dismissed the suit. 
The sale deed of 1924 is vague in several 
respects. As the lower Appellate Court has 
pointed out, it leaves it open to contro. 
versy what tbo starting point for the 
measurement of 25 feet 6 inches from west 
to east was intended to be. The sale deed 
gives the western boundary of the land 
conveyed as ' Amaro aponar paikhafia 
jataater rasia dui foot bade Paran HaU 
darer paka prachir'* 

The appellants’ would translate this os: 
Paran Haidar's pucca wall excluding the two* 
feet wide passage which is used for coming and 
going to our or your privies, 
while the respondents’ construction is: 
Paran Haidar's pucca wall beyond tbo two-feet 
wide passage for going and coming to our privy 
and yours. 

What little I know of Bengali does not 
enable me to say that either construction 
is impossible, though I must add that the 
construction adopted by the lower Appel- 
late Court, rejecting the construction con- 
tended for by the appellants, seems on the 
very wording to be rather more reasonable 
than the other. The sale deed gave the 
length of the land conveyed from north to 
south as 23 feet and the area os " about 
one katha." The maximum area that could 
be contained in a quadrilateral measuring 
25 feet 6 inches from east to west and 23 
feet from north to south falls considerably 
short of one katha, viz. by between 1-5 
and 1.6. It is also practically impossible to 
take the directions east to west and north 
to south with any precision, in view of the 
fact that the land conveyed is bounded on 
the north by a wall of the plaintiffs which 
does not appear to run due east to west and 
is bounded on the west by a passage or lane 
2 feet wide to the east of a pucca wall 
which does not run in a straight line but 
shows changes of direction at several points. 
A Pleader Commissioner was taken out to 
the spot to plot out the land covered by 
the sale deed and was face to face with the 
difficulties already indicated. He also found 
a straight wall at the eastern end of the 
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block 'kha* and anotherstraight wallon the 
south of the same block, runniog id a slaot. 
iDg directioo from the end of tb© ^all in 
the east. Both these walla were admittedly 
built by the plaintiffs. Tho Pleader Com- 
tnissioner expressed bis difficulty io tbe 
following terms : 

So tb^rd would be a question as to bow to mea. 
sure this 25 feet 0 inches or 23 feet. Whether 25 
feet C incbci is to be measured along tbe altitudes 
on Paran Haidar's wall or along these on tbe 
eastern wall which is tbe straightest or parallel to 
tbe southern limit of schedule 'ka* or along tbe 
slant of tbe now existing southern wall. Similarly 
there is tbe question as to bow to measure the 23 
feet, i. e. at right angles to which of the a bore 
linos. There will be difTcrent re»ults io shewing 
tbe schedule.^ 'ga* and *gha' according as one or tbe 
other method is selected. I thought tbe oustern 
wall which is the straightest should bo selected as 
the basis and I bavedrawn schedules 'ga* aod'gha* 
accordingly. It will be seen that it differed with 
the plaintiff's map a little, a$ evidenced from map 
number 2. 

Tbe Commissioner noted that the extent 
ftod existence of 'ga* and *gba depended oa 
tbe interpretation of the kebala, which 
was beyond bis jurisdiction, but that as 
he bad been directed by the writ to deter, 
mine and *eha'he had to take one view 
or the other: 

If thd language is Uken as a general description 
of an irregular figure and is taken in the loose 
sense that 2 feet sbonld be left from the lane along 
Paran Haidar's wall and then tbe measurement of 
the longest portions of tbe schedule kba should bo 
25 feet 6 inches and 23 feet, then probably there 
will be no existence of tho schedules *gha' and'ga*. 
On tbe other hand, if It ii to be interpreted that 
every inch of tbe eastern side and southern side of 
schedule 'kba' should be 25 feet 6 inches and 23 
f^t from Paran Haidar's wall and tbe southern 
bmit of schedule 'ka', respectively, iben the sche. 
dulo ga' and 'gha' should beas I have shown in tbe 
map. But io that case also it would be seen from 
nap No. 1 that a small portion on tbe south, 
eastern corner of schedule 'kha* the plaintiff U not 
entitled to, of course if the measurement Is Uken 
in tbe way that I have done and if it is the cor. 
reel way. 

The Pleader Commissioner does not use 
the familiar language of ■ordinary geometry, 
hot hie meaning is perfectly clear. It is 
common ground before me that ‘kba’ as 
bounded by plaintiffs’ new walls on the 
east and south of the disputed purchase 
moMares 23 feet along the eastern wall and 

feet 6 inches along tbe southern wall. 
The learned Munsif has given a variety of 
reasons for bolding that it was land thus 
bounded on the east and south that was 
conveyed by the kebala. He refers to tbe 
evidence of plaintiffs’ third witness that the 
plaintiffs had walled tbe land purchased 
Irom Indumati and that the land on the 


south of the wall (the southern wall) thair 
is to say gha*. so far as the dispute before 
us is coDceroed, belongs to Indumati. Plaio- 
tiffs* story that they had deliberately left 
land to the south of this wall for later 
constructions has been disbeliered as a 
(question of fact by both the lower Courts 
for very strong reasons, to which must bo 
added tho circumstance brought out froca 
the report of tho Pleader Commissioner 
that if the length from west to east of the 
land purchased by the plaintiff’s from Indc. 
mati is to be measured in the way desired 
by tbe plaintiffs, they will be found to have 
trespassed upon the balance of their vec. 
dor*s land near tbe south-eastern corner. 
It is not difheuit to see bow the soutbera 
wail ean^e to be built where we find it^ 
with a length of 25 feet 6 inches up to ths 
eastern wall which is 23 feet long. Plain, 
tiffs spoke of Indumati building a privy 
immediately to the south of this soutbero 
wall 7 or 8 years ago, bub this was given 
away by their own fourth witness who 
placed tbe privy in 1305 or 1306 B. S. 


The southern wall was thus rightly taken 
by the learned Munsif (having regard to the 
vendor’s right under the sale deed to place- 
rafters but not any beam" on the southern 
wall, the filled.up gaps seen on bis local 
inspection and the evidence of P. W.s 
Nos. 3 and 4, etc.) to mark the soutbera 
limit of what was conveyed to the plaintiffs 
by Indumati. The eastern limit is evea 
clearer, if tbe southern one is thus fixed ; 
for tbe southern wall slants in the east 


cowards the north aod makes it imf>ossib{& 
to say that what the plaintiffs bought was 
a block of land bounded by parallel straight 
lines on the north and south nod by paral. 
lei zigzags on the west and east. Nor does 
It appear that land to tbe cast of tho east- 
was ever before shown by tho 
plaintiffs as tboirs (e. g, when they appliedi 
to the Municipality) parallel in its varying 
directions to Paran Haidar s pucca wall on 
tbe west. Their story that they deliber- 
ately left some land on tho east of their 
eastern wall in order to widen the lane to 
the north is opposed, as the learned Muosil 
points out, to the evidence of their third 
witness who says that the Ian© on the east 
IS DOW of the same dimensions as before 
He has also pointed out that Indumati 
would not have parted with her laod here 
IS 1 ^ plaintiffs had so chosen 

hooL narroNved her passngc to bor 

plamuffs should have been anxious to widen tha 
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lane on the east of thdr house when the lane is of circamstanoas haarir 
a narrower breadth towards the north. circomscances Dearie 


The lower Courts have both held that 
the kebala gave the plaintiffs no more than 
a temporary interest in this lane on the 
east. The appellants have assailed this and 
invoked S. 8, T. P. Act, before me. I will 
deal with their plea of an easement of 
necessity along this lane later on. It is 
sufficient in the meanwhile to point out 
that the provision in the kebala entitling 
the purchaser, so long as bis second storey 
is not constructed, to use the lane as a 
passage for himself and his cattle goes much 
against the contention that the plaintiffs 
bad more than a temporary interest in the 
lane so as to lead one to believe that they 
could have had any reason to wish to widen 
the lane by setting apart land for which 
they had paid as much as Bupees 1,100 a 
(Bengal) cottah. The learned SuhordiDate 
Judge applied some tests into which I do 
not consider it necessary to go, partly 
because they are expressed in language 
which is so far from clear that the learned 
advocates may well be excused for not 
being able to follow it, and partly because 


MJIBAN [Dhavle Jj AiLR, 

circumstances bearing on the interpretation 
of it. 

The only other point that has been raised 
before me relates to the plaintiffs* right to 
use the lane Una to the east of the eastern 
wall. There was no separate issue framed 
about it in the trial, but the trial Court 
discussed it under Issue 4 aud prouounced 
against the plaintiffs* claim that they were 
entitled to use this lane for ever for going 
totbeBaukuraBoad from the block marked 
kha'. The lower Appellate Court concurred 
in that view. It has been contended for the 
appellants that their interest in this lane is 
in the nature of an easement of necessity. 
It is true that before the plaintiffs* purchase 
of 1924 their vendor, who also owned the 
lands to the east of the lane and to the 
south of their southern wall bounding 
'kha , bad to use this lane for access to her 
property. Appellants' contention is that in 
that way there was an easement of neces- 
sity along this lane in respect of block 'kba*. 
But in the first place it is significant that 
their kebala of 1924 expressly provides that 
so long as their pucca second storey is not 
constructed, they with their cattle will be 


the reasons given by the learned Munsif 
and already referred to by me have not 
been shaken by the appellants and seem 
conclusive. We need not therefore inquire 
bow far the lower Courts (the Subordinate 
Judge especially) were right in referring to 
the boundaries given in later deeds of 
Indumati— that evidence maybe excluded 
altogether without affecting the claim of 
the plaintiffs to *ga' and *gba'. In view of 
the large price paid, plaintiffs cannot well 
be believed to have left land on the east 
and the south without any reason ; and the 
reasons they have given fail on the evi* 
dence of their own witnesses. The inference 
is strong that what they walled in on the 
east and the soutb^the only directions in 
which there was any possibility of dispute 
— was no less than what they had pur- 
chased, especially as the lengtlis of these 
new walls are 25 feet 6 inches and 23 feet. 

The construction of the kebala in the 
present case is not a matter of the inter- 
pretation of the words of the kebala by 
themselves, but has to be decided in the 
light of the oral evidence and the local cir- 
cumstances. Bogarding the matter in this 
way, my conclusion is that the appellants 
have failed to show that there is any 
material error in the way the lower Courts 
have read the kebala and the evidence and 


entitled to pass along this lane. Secondly, 
it is well-settled that 

6D easement of necessity is one without \vbicb the 
property reUloed upon a severance cannot bo used 
at all ; not one which is merely necessary to the 
reasonable enjoyment of that property : Galo ou 
Easomenta, Edn. 11, p. 16d : 

This principle was followed in First 
Appeal No. 76 of 1931, decided by the late 
Chief Justice and Varma J., on 22Dd Octo. 
ber 1935, a decision to which the learned 
advocate for the respondents has referred 
me. The learned advocate for the appellants 
has, as against this cited (1855) 10 Ex 824.^ 
But the actual decision in (1855) 10 Ex 
824,^ was that no question of an easement 
of necessity arises without an allegation 
that the plaintiff had no other way. This 
it is impossible for the appellants to do in 
the present case, for, as in First Appeal 
No. 76 of 1931, block *kha is bounded on 
the north by the plaintiffs' own land and 
there is in addition on the west the lane 
in front of Paran Haidar’s wall which gives 
access to this block. It is true that in the 
discussion in (1855) 10 Ex 824,' Parke, B. 
and Alderson, B. were inclined to 'doubt 
(182 4) 2 Bin g 7 6,^ bu t t his was op lyj;? 

1. Proctor V. Hodgson, (1855) 10 Ex 824^24 

L J Ex 195=3 C L R 755=16o B R 674. 

2. Holmes v. Goring, (1824) 2 Bing 76=9 Moow 

166=2 L J C F 134=27 R R 649=180 B B 

233. 
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regards whether that decision was to be 
considered to refer to a grant of such a 
right of way as from time to time may be 
necessary — a consideration which does not 
at all ariso in the present case in view of 
the lane in front of Paran Haidars wall 
and of block ‘ka/ which plaintiffs purchased 
years before their purcbetser of ‘kha.* Both 
the points urged before me fail. The appeal 
is dismissed with costs. 

D.S./R.K. Appeal dismissed. 
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Prasad Singh — Appellant, 
r. 

Chamru Pasi — Respondent. 

Appeal No. 827 of 1936» Decided on 16tb 
September 1938, from decision of Dist. 
Judge, Manbhum.Sambalpur, D/- 11th 
March 1936. 

(a) RtgUtratloQ^DMd of Settlement — Velue 
of property exceeding Rupeee 100— Abeence of 
regUlretion not cured by ocquieaeeoce or 
eitoppeL 

NVhere the property in question is worth more 
then Bs. 100, a valid settlement in respect of that 
property requires a registered deed. The absence of 
a registered deed cannot be made good by acquies- 
cence or estoppel x A Z R 2932 P C 79, 2Ul. on. 

(P 166 C 1) 

(b) Landlord and Tenant — Notice — Implied 
•tenancy. 

Ad implied tenancy Is not such a tenancy as 
entitles the tenant to a notice of ejectment. 

CP 168 0 1] 

P. B. Das and N. N. Roy — 

for Appellant. 

A. C. Boy and B. P. Mabasath — 

for Respondent. 

Jadtfmant. — This is an appeal by the 
plaintiff in a suit for ejectment. It was 
found from measurements made by a 
Pleader Commissioner appointed in the case 
that the area in dispute was 2 kathas 12 
dhurs. This area has been admittedly built 
upon by the defendaDt-respondent. The 
appellant is (he admitted landlord of the 
estate in which the area lies, and he sued 
lor the defendant's ejectment on the ground 
that the latter had no right to construct a 
house on the area. Plaintiff claimed in the 
alternative recovery of Re. 110 per katba 
^ selami together with rent at Es. 6 a 
katha. The trial Court refused ejectment 
•hut gave the plaintiff a decree for rent at 
Bs, 6 per katha for S kathas 12 ohataks. 


The plaintiff appealed to the District Judge 
who upheld the order of the trial Court. 

It has been contended before me oq 
behalf of the appellant that the lower 
Courts were in error in refusing ejectment. 
The lower Appellate Court seems to have 
taken it that the trial Court bad found that 
the plaintiff had actually settled the land 
in question with the defendant by a verbal 
agreement in 1926 and that a mere verbal 
agreement was entered into between the 
parties (leading to bis entry upon the land 
and construction of the bouse thereon) 
because the plaintiff bad at that time no 
clear title and could not dispose of the land 
by ordinary straightforward means. I have 
been taken into the judgment of the trial 
Court, and it is clear that one looks in vain 
in that judgment for any findings on the 
lines indicated. The learned Muosif does 
set out the defendant's story which includes 
an allegation that the defendant paid Bs. 
154 to the plaintiff through his agent Beni 
Tewari ; and then the only point that he 
discusses in connesion with the defendant's 
story is the payment of the selami. Upon 
this point the learned Muosif says: 

I am not setlsBed that the defeDdant has sue* 
ceeded in proving beyond doubt that be paid Rs. 
154 as a selami to Eeoi Tewari as alleged. Much 
less there is any proof of the fact that at the time 
of the alleged payment Beni Tewari was authorized 
to receive the money on behalf of the landlord. 

This seems to make an end of the defen- 
daot's story of an oral settlement, and the 
learned Munsif proceeds to consider whe- 
ther the construction made by the defen- 
dant was an act of trespass or was 
acquiesced in by the plaintiff and his men." 
Upon this question he comes to the conclu- 
sion that there was ^'implied consent" of 
the landlord to build on the area in ques- 
tion and that the defendant was accordingly 
the possessor of an implied tenancy. I take 
it that the resort to an implioation itself 
implies the absence of anything like actual 
settlement. The learned District Judge, 
after endorsing what he erroneously took 
to be the findings of the Munsif as regards 
an oral settlement, holds that the plaintiff 
is nevertheless not entitled to ejectment on 
the principle that ‘*a party cannot plead 
that his own action was illegal and claim 
advantage from that illegality/* and that 
the plaintiff cannot make his irregularity 
in maKng an oral settlement 'without 
complying with the provision of law requir« 
iBg a leistered instrument for such settle- 
ment* the basis of an action for ejectment- 
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j. . _ - — on these 

lines IS directly contrary to what was held 

by their Lordships of the Judicial Com- 
mittee in 58 Cal 1235.^ The property in 
question was worth more than Rs. 100, 
and valid settlement required a registered 
deed. The absence of a registered deed 
cannot he made good by the acquiescence 
.of which the learned Munsif has spoken or 
by the ^toppel that the learned District 
fJudge seems to have had in mind. 

Mr. A. C. Roy who appears for the 
defendant. respondent has endeavoured to 
support the decrees of the lower Courts by 
arguing that as the lower Courts have in 
fact found the defendant to be not tres. 
passer but a tenant, the appellant is not 
entitled to ejectment without notice. Now, 
it is perfectly true that in 53 Cal 1235^ 
which I have already referred to, a notice 
had been given to the defendant before the 
bringing of the action for ejectment. But 
that was a case where the defendant had 
been inducted by the plaintid upon the 
land under an agreement for a lease, which 
agreement was not carried out. The find- 
logs of fact which I have already detailed 
in the present case provide no good founds. 
tioD for the contention that the defendant 
was in fact a tenant of some sort. The oral 
settlement was not believed by the learned 
Munsif, and if it could at all be said to 
have been believed by the learned District 
Judge it is only on the erroneous finding 
that the learned Munsif had found it. In 
any case the oral settlement, it is clear on 
58 Cal 1235,^ will not save the defendant 
at all. The implied tenancy spoken of by 
the learned Munsif is no tenancy at all so 
as to entitle the defendant to notice. The 
learned District Judge at one place speaks 
of the plaiotiGT actually inducting the 
defendant on to the land by a contract ; bub 
this, in the light of the judgment of the 
trial Court, seems to bo entirely unfounded. 
Mr. Roy's plea of notice is therefore not 
tenable, and there is really no defence to 
this appeal. The appeal is allowed with 
costs of all Courts. As in 58 Cal 1235* the 
defendant. respondent will be at liberty to 
apply to the trial Court in three months 
for fixing a time within which he may 
remove the materials of the bouse that be 
has built upon the land in suit. 

N.S./n.K. Appeal allowed. 

1. AnfT V. Jaduoatb MAjutndar. (1031) 18 A 1 R 
P C 70=131 1 C 762=58 Cal 1235=58 1 A 91 
(P C). 
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Dhavle and Rowland jj, 

Chatdradhari Lal — Defendant— 

Appellant. 

V. 

Bhagxcati Prashad and others, Plainti 
and others, De/endants—Respondents. 

Appeal No. 107 of 1936, Decided on 30tb 
August 1938, from original decree of Sub- 
Judge, Motihari, D/. 5th May 1936. 

Bengal Land Revenue Sale* Ad (11 of 1859), 
S. 36 — Object of S. 36 explained — During pen- 
dency of mortgage suit, mortgage property sold' 
arrears of land revenue and purchased by 
mortgagor benamt in another’s name— Benami- 
dar taking possession and mutation in bis name 
—Suit by mortgagee that revenue sale is frau- 
dulent and inoperative against bim bold not 
barred by Sec. 36. 

The object of 3. 36 id to discourage benami pur- 
chases at a rcreuue sale. The Section coctem- 
plates that a purchaser who elects to make bis 
purchase beoami in the uamo of another cannot 
come to the Court to oust the benamidar on the 
ground that the purchase was benami. But the 
ScctioD cannot be construed as meaning that 
where a creditor of the real owner bas to bring the 
property to sale, the shorn title of a benamidar 
may be set up against the purchaser : 22 Cal 302, 
ReU on. (P 169 C 2; P 170 0 1] 

During the pendency of a mortgage suit, the 
mortgagor who was the proprietor of the mort- 
gaged property made a default Id the p.ojmont of 
land revenue as a result of which the property was 
put up for sale under the Bengal I^md Revenue 
Sales Act and purchased by the mortgagor benami 
IQ the name of another person. After the mortgagee 
had obtained bis preliminary decree the benami 
purchaser took possession of that property and took 
up mutation of the property in his name. The 
mortgagee thereupon filed a suit against the mort* 
gigor and the benami purchaser for a declaration 
tb.at the revenue purchase wns fraudulent and 
void and inoperative against him, that bis mort- 
gago lien bad not estioguisbed and that he could 
bring the property to sale in satisfaction of the 
mortgage decree : 

Held that the suit was not barred under 3. 86 
and after considering evideuce held that the mort* 
gsgee was entitled to the decree as praved for : 
Ain 1020 Col 26 and Ain 2926 P C 227.Dist- 
iruj.; Ain 2923 Cal 430, Del. on. [P 170 0 Ij 

Mababir Prasad, S. N. Roy aod Jale- 
shwar Prasad — for Appellant. 

B. N« Mitter and B. Mukberji — 

for Respondents. 

Rowland J. — The plaint iffs-respoodents 
are the holders of a mortgage dated 15tb 
November 1920, secured on the sixteen 
anuas of tauzi No. 1281, situated in Mauza 
Sikatia. They brought a suit ou their mort- 
gage in 1933. During its pendency there* 
was default by the proprietors, who were 
the mortgagors, in payment of land revenae 
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as a result of Trhich the entire estate ^vas 
put up for sale under the Bengal Land 
Eevenue Sales Act, 1859, on 30th April 
1934. It was knocked down at a price of 
Rupees 17 odd, the bidder being defen- 
dant 7 of this litigation, defendant second 
party. The plaintitls obtained their preli- 
minary mortgage decree on 31st July 1934 
and the defendant second party took out 
delivery of possession in pursuance of his 
auction, pure base in December 1934 and 
followed it up by taking mutation of hU 
name in the CoUectorate Register D. The 
present suit, which was instituted on 12th 
March 1935, claims a declaration that the 
revenue sale was altogether fraudulent and 
was, as against the plaintiffs, void and 
inoperative, that the plaintiffs' mortgage 
lien was not extinguished and that the 
plaintiffs could put the disputed property to 
sale for the satisfaction of their preliminary 
decree. The suit was resisted on the ground 
that the defendant second party was a 
genuine and independent purchaser who 
was holding the property in his own right. 


The Subordinate Judge came to the con. 
elusion that he was not so, that the defen. 
dant in question (defendant 7) was an old 
and trusted servant and mukhtar-i.am of 
the father.iD.law of defendant 4, who ia 


maternal grandfather also of defendant 5» 
that in the mortgage soib this very defen- 
dant 7 filed vakalatoama on behalf of 
Bisbambhar Nath, the gnardian ad litem 
for the minor defendant. The Subordinate 
Judge thought it was clear that defendant 7 
full knowledge of the mortgage suit. 
He found that admittedly this defendant 
know that the defendants first party were 
owners of the mauza. He found that the 
defendants first party were also fully aware 
that the mauza bad been advertised for 
sale and that they deliberately made default 
so as to cause the property to be sold for a 
paltry sum of Rs. 17 odd which was the 
wtnal amount of the revenue, He held 
that the defendants first party wilfully and 
deliberately defaulted and brought about 
the sale m order to defeat the mortgage 
rights of the plaintiffs and subsequent 
mortgagees, and that defendant 7 merely 
lent his name in furtheranbe of the fraudu. 

defendants pro- 
^ed to carry into effect by making over 
to defendant 7 the collection papers of the 
mauza as well as the survey khatian and 
^wing him to enjoy the services of their 
pwn patwan Thakur Prasad. His opinion 


was that actually the defendants first party 
had retained possession and enjoyment of 
tho property for themselves. On this view 
ho held that the plaintiffs were entitled to 
the declaration prayed for, and he decreed 
the suit declaring that the revenue sale in 
respect of the disputed Mauza Sikatia was 
fraudulent and inoperative against the 
plaintiffs and that the defendant second 
party has acquired no title as against the 
plaintiffs and that the plaintiffs are entitled 
to proceed against the disputed mauza in 
satisfaction of their mortgagee decree. 


Mr. Mahabir Prasad for the defendant 
second party, who appeals, has contended 
that on the findings, the plaintiffs could 
not be given the relief asked for. that if it 
be conceded that the mortgage lien of the 
plaintiffs could not be extinguished by the 
transactioDS entered into, a declaration of 
this sort could not be granted, because Sec. 
36 of the Revenue Sale Law bars a sui4 to 
oust the certificate purchaser. Therefore 
be said on the findings the plaintiffs might 
he entitled to an order directing the defen^ 
dant second party to reconvey the property 
to defendants first party, or tbe plaintiffs 
might be entitled to get a decree on their 
mortgage in the presence of defendant 
second party as defendant to a mortgage 
suit. He referred us to the decisions in 30 
C L J 475^ and 44 Cal 673* in which the 
final order was for a reconveyance of pro- 
perty to the plaintiff. But both those were 
cas^ in which the plaintiffs bad a title 
which had matured into a right to posses- 
sion at tbe time of tbe suit. In this case it 
is not so. The plaintiffs are still in the 
position of creditors claiming to be entitled 
to execute their decree against the pro- 
petty. 


As regards the construction of S. 36, 1 do 
not think it necessary to interpret afresh 
the words of this Section as they have 
l^n the subject of previous judicial deci- 
sions. It will be sufficient perhaps to cite 
firstly 12 Cal 302^ where, following previ- 
ous authorities, it was said that the object! 
of S. 36 is that with the view of discourag- 
ing benami purchases at sales of this nature, 
tbe Legislature says that a su it to oust thel 

1. Kftnthft Roy V. Satlsh Chandra, (1920) 

24 0 W N mI? ° ^ ^ 

2. I^nan^n Prasad t. Jonkl Siogh, (1916) S 
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|benamidar shall not lie. The Section evi- 
dently contemplates this : that the pnr- 
cbaser baviog elected to make his purchase 
in a benami name, then wishes to come 
into Court to have it established that the 
purchase v?as a benami one and to have 
the benamidar ousted by the Court and 
that appears to be what the Legislature 
intends to prohibit. But in the vast majo- 
rity of benami transactions no controversy 
ever does arise between the benamidar and 
|the real owner. The Section is not to be 
;con$tmed as meaning that where a creditor 

the real owner has bo bring the property 
.to sale, the sham title of the benamidar 
may be set up against the purchaser. That 
wonld be making this provision, which was 
intended to discourage fraud, an instrument 
of fraud. It was pointed out that there 
were express decisions that in such a case 
as the present the property may be attached 
and sold as the property of the real owner. 
[That case was decided as far back as 1885, 
Ibut it has been followed in subsequent 
'decisions of which it may suffice to instance 
■37 I C 790.* Having regard to these deci- 
IsioDS, it appears to me that the technical 
objection to the form of the final order and 
decree fails and the relief granted was the 
correct relief to be given in accordance with 
the findings arrived at. 

The other point argued was that the 
Subordinate Judge should not have found 
the defendant second party to be merely 
the benamidar of the defendants first party. 
As for that Mr. Mahabir Prasad read the 
judgment and contended that the evidence 
which was mainly circumstantial was in- 
sufficient to discharge the burden of proof 
which lay on the plaintiff to establish the 
fact alleged and not on the defendant to 
disprove it. But Mr. Mahabir Prasad could 
not satisfy us that the facts taken as a 
whole lead a reasonable man to any other 
conclusion than that arrived at by the 
Subordinate Judge. I am of opinion that 
the view taken by the first Court was 
correct regarding facts as well as regarding 
tho law. I would dismiss the appeal with 
costs. 

DhaTle J* — I agree. The question of 
farzi was not Mr. Mahabir Prasad s first 
ground of attack. He began his argument 
by saying that assuming that defendant 7 
was benamidar for defendants first party, 
•■the proper order for the lower Court to pass 

4. Jagabandbn Dott v. Rajani Kauta Pal. (1918) 
5 A I B Cal 43Chss37 I C 790. 
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would have been to declare that it was open 
to the plaintiffs to proceed against the 
appellant after giving him an opportunity 
to redeem their mortgage, as under S. 36, 
Bengal Land Revenue Sales Act, 11 of 1859, 
the sale must stand. But that Section, as 
my learned brother pointed out on the case 
from 12 Cal 302,^ does not enable the sham 
title of a benamidar to be set up against 
a creditor of the real owner. Appellant's 
being a mere benami purchase on behalf of 
the mortgagors, the beneficial title has not 
yet passed from the latter and is available 
for the mortgagees to proceed against. In 
the cases referred to by the learned counsel 
from 30 C L J 475^ and 44 Cal 573^ the 
revenue sales bad not been held during the 
pendency of a suit by a mortgagee against 
the owner sold up ostensibly or otherwise, 
as in the present case. It is however not 
necessary to decide what the effect of a real 
revenue sale (as distinguished from a frau- 
duleot sale under the sale law to a bonami- 
dar of the mortgagor owner) would have 
been on the rights of the mortgagees in 
the pending mortgage suit. The appellant 
benamidar's title, it is true, cannot be 
attacked by the mortgagors owners, but so 
far as the mortgagees are concerned, that 
title affords no defence either to the bene- 
ficial owners, the mortgagors or to the 
appellant, their benamidar. 

K.S./b.k. Appeal dismissed. 
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Dhavle j. 

Kanha Prasad Singh and another — 

Petitioners. 

T. 

Jagdambi Singh — Opposite Party. 

Civil Revn. Petn. No. 395 of 1938, 
Decided on 17th October 1938, against 
order of Small Cause Court Judge, Mon- 
ghyr, D/- 15th February 1938. 

Arbitration ^ Court ordering reference of 
dispute to arbitration— Some arbitrators subse* 
queatlf diseorered to be indebted to one pa^ 
^ Order of Court superseding refeKnce order 
substantially eoneurred in by parties — Ceurt 
has jurisdiction to proceed with trisL 

Where the Court hatiog granted to the partly 
pennlssion to refer their dispute to arbitrators sob- 
sequently supersedes its order of reference upon 
application by one of tho parties on the ground 
that some of the arbitrators had since been di^ 
covered to be indebted to the other party, andso^ 
an order of supersession is substantially concurred 
in by the parties, the Court has jurisdiction to pro- 
ceed with the trial: IS M I A IIS (P 0)^ ofj 
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Shib Charan V. Raghab Santai/ 


Raj Kishore Prasad — for Petitioners^ 

B. N. Rai — for Opposite Party. 

Order. — This is an application in revi- 
sion out of a Small Cause Court suit for the 
recovery of Rs. 23G on the ground that 
this xvas money paid by the plaintiff for 
the settlement of 14 bigbas lo katbas of 
land ^bioh however was actually not 
made over to him by the defendant's father, 
and SOD, membera of a joint Hindu Mitak- 
sbara family. 

The learned advocate for the defendants, 
who are the petitioners before me. points 
out that on 29tb November 1937, there 
was a joint petition died in the lower 
Court for a reference of the dispute to 
arbitration, as a result of which 7th Janu. 
ary 1936 was as the date for the 

arbitrators to file their award. On 7tb 
January there was a petition filed by the 
plaintiff praying for superseding the order 
of reference on the ground that two of the 
three arbitrators had since been discovered 
by him to be indebted to the defendants. 
The order of reference was therefore, as the 
lower Court puts it, superseded and the 
trial proceeded. The learned advocate has 
challenged the propriety of this order and 
pointed out that two of the three arbi« 
iirators had actually sent in their award on 
the previous date, while the third who had 
the papers bad returned them, saying that 
there could be no agreement among them. 
Reference is made to the weil.known case 
in 12 M I A 112^ for the principle that an 
agreement referred to arbitration cannot be 
woked by any party without good cause. 
But that was a case where the matter had 
been referred to arbitration by agreement 
between the parties without the interven, 
tioo of a Court of justice and in any event 
it IS not disputed in the present case that 
two of the three arbitrators were in fact 
indebted to the defendants. What is nrged 
IS that they were appointed arbitrators by 
both the parties with foil knowledge of the 
fwt of ^eir Indebtedness to the defendants. 
It 18 difficult to accept this assertion as a 
correct statement of facts in view of the 
^urse taken by the trial subsequently. 
There does not appear to have been any 
protwt against the order of the lower 
Court superseding the award. On 28th 
defendants filed a petition for 
time to summon his witn esses, and on 4th 

Manockjco A Co., 


February, defendant 2, son of defendant 1, 
actually accepted the written statement 
filed by his father. It is obvious therefore 
that the parties agreed in having the refer.5 
ence superseded, though it may be that 
some of the proceedings may not have been 
absolutely in order. I do not think that it 
can be said that this is a case where the 
lower Court bad no jurisdiction to proceed 
with the trial at all. The plaint was there, 
and then came this reference to arbitra* 
tioo which the parties substantially seem 
to have concurred in getting superseded, 
followed by the regular trial. That the 
plaintiff paid Rupees 236 for the settle, 
meat of the land and that the land was 
not actually delivered to him by the 
defendants are findings of fact which have 
not been assailed. The learned advocate 
endeavoured to show that the paper show, 
ing the settlement was not properly stamp* 
ed and should not have been admitted in 
evidence, but S. 36, Stamp Act, is against 
ibis contention. 

The only other point raised by the learn, 
ed advocate is the award of interest by way 
of damages made by the lower Court. A 
recent Privy Council decision has shown 
that such an award cannot be made, and 
the learned advocate for the opposite party 
does not contest this. The result is that this 
application fails substantially and only sue. 
ceeds to the e:rteQt that the interest allowed 
by the lower Court by way of damages 
must be omitted from the decree obtained 
by the opposite party. 

N.S./r.k. Order accordingly. 
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Wort J. 

Shib Ckaran Gotain — Appellant. 

V. 

Paghab Santai and others — 

Respondents, 

Appeal No. 971 of 1935. Decided on 4th 
November 1938, from appellate decree of 
Deputy Commissioner Sub. Judge, Chai. 
bassa, D/.2nd August 1935. 

~ PMion who i, 

not hi. tenont and obtaininK decree for rent — 

Jk *.1 j*i.***^. «f decree end pur. 

hy tenant for rLo- 
very of holding la not barred by S. 258 — 
Appl.e.Uon under S. 213 to «et wide .Jo U 

not — Purchawr it 

not erltitled to nfund of purchase money paid 

by Uq mnd withdrawn by landlord, ^ 
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Where a landlord brings a suit against a person, 
who is not bis tenant, and obtains a decree* and 
tbo holding is sold in execution of the decree and 
is purchased hj a third person haviog no know, 
ledge of the fraud alleged to have been practised hj 
the landlord, a suit by the tenant for recovery of 
the bolding is net barred by S. 258. the plaiutill 
merely claiming what undoubtedly belongs to 
him. So also, an application by the tenant to set 
asido tbo sale under S. 213 is not a bar to tbo 
recovery oi the property. The purchaser of tbo 
bolding is not entitled to an order for refund of 
the purchase price paid by him and withdrawn by 
the landlord. [P 172 C 1] 

U. N. Banerjee — for Appellant. 

S. C. Mazumdar — for liespondents. 
Judgment. — I agree ^itb the learned 
Judge in the Court belovr that it would be 
a shocking thioR if the respondent, who is 
a perfectly ioDOceot person, were deprived 
of his title by reason of the provisions of 
S. 258, Chota Nagpur Tenancy Act. The 
landlord brought an action for rent against 
a person who was not his tenant ; a decree 
was ohtainedi the bolding sold and pur- 
chased by the appellant who also was an 
innoceDt person, that is to say innocent of 
the fraud which was practised by the land, 
lord or said to have been practised by the 
landlord with regard to these proceedings. 
One of the contentions which succeeded in 
the trial Court was that S. 258 was a bar 
,to the suit. I agree with the learned Judge 
^of the Appellate Court and not with the 
view expressed by the trial Court and bold 
that Sec. 258 is not a bar, the plaintiff 
merely claiming what undoubtedly belongs 
to him, and I do not think that his ill- 
advised application to set aside the sale 
junder S. 213 is a l)ar to his recovery of 
that property. The only other question 
argued is that the present appellant should 
be reimbursed the purchase price which it 
is said has now been withdrawn by the 
ilandlord. I find it impossible to make an 
^order in bis favour, i. e. in the appellant s 
favour, and it would be an order in bis 
favour against the co. defendant. If tbo 
order could have been made justly against 
the respondent, it would have been a differ- 
ent matter. But the learned ad vocate argues 
that if the decree is set aside it would 
entitle him to go to tbo Revenue Court for 
the purpose of recovering the proceeds of 
the sale, that is to say the purchase price. 
The respondent, the real tenant I am no^ 
informed, has got possession and it is to the 
advantage of the appellant that I would 
make an order setting aside the decree in 
execution of which the sale took place. 
I do not decide however and I cannot 


decide in this case, whether the appellant^ 
as he alleges, is entitled to go to the Re- 
venue Court to reimburse himself. With the 
modification indicated above, namely that 
the decree in the rent suit will be set aside, 
I would dismiss the appeal with costs. 

B.M./B.K. Order accordingly. 
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Hisar Ahmad — Accused — Petitioner? 

V. 

Emperor. 

Criminal Revn. No. 519 of 1938, Decided 
on 14th October 1938, from order of Sess. 
Judge, Bhagalpur, D/- 28th June 1938. 

Criminftl P. C. (1898), S. 256 Magistrate 
after framing charge immediately asking ac* 
cused if be wants to croas-examine witnesses^ 
Failure to record reasons in writing for so doing 
is irregularity and does not vitiate trial if 
accused is not prejudiced. 

Where a Magistrate immediately alter charge is 
framed asks the accused whether he wants to 
cross-examine the prosecution witnesses, the MagU* 
trate has to record bis reasons in writing lor so 
doing under S. 256. But failure to record such 
reasons in writing docs not amount to anything 
more than an irregularity or at best it is a kind’ 
of omission contemplated by S. 537, Criminal P. C., 
and can be cured. ‘Such failure therefore, il does 
not prejudice the accused in any way, does not 
vitiate the trial. ^ 

M. Azizullab — for Petitioner. 

Harries C. J.— This is a petition for 
revision of an order of the Sessions Judge 
of Bhagalpur upholding a conviction of the 
petitioner by a Magistrate of the First Close 
of an offence under S. 14 (a), Dangerous^ 
Drugs Act. The petitioner was convicted 
under that Section and sentenced to two 
years* rigorous imprisonment. The facts of 
the case are straightforward and simple. 
The police had received certain information 
and consequently a number of police offi. 
cers obtained the assistance of one Bhaglu 
Ram to approach the petitioner with a view 
to purchasing from him cocaine. Bhaglu 
Ram was given two marked rupees, and he 
and another person Baiju Ram went to the 
petitioner*9 house and purchased from him 
a phial of white powder for lU. 2 
they banded over to the petitioner. The 
police who were keeping watch came npi 
arrested the petitioner, and upon 
his person found the marked rupees, 
contents of the phial were analyzed, 
was found that it contained cocaine, 
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argument has been addressed to us upon 
-the findings of fact: but it has been stre- 
nuously urged that during the course of the 
proceedings before the trial Magistrate a 
f(rave illegality was committed which ren- 
ders the conviction illegal. After a number 
of prosecution witnesses had been exa- 
mined, the Magistrate framed a charge 
und to that charge the present petitioner 
pleaded not guilty. He was then asked by 
tJie Magistrate whether he desired to cross, 
examine the witnesses* and his answer was 
in the negative. He however stated that 
he would call defence witnesses* and the 
case was adjourned to another date. Upon 
that date the defence witnesses did not put 
in appearance and later the petitioner 
stated that be would call no evidence. At 
that hearing some other witnesses were 
also examined by the Court, and the peti. 
tioner stated with respect to these witnes. 
668 also that he did not desire to exercise 
his right of cross-examination. The proce- 
dure to be followed by a Magistrate in 
relation to cross-examination is set out iu 
S. 256, Cr. P. C., which is in these berms » 

If the accused refuses to plead, or does not plead 
or claims to be tried, be shall be re^^uired to state 
at the commencement of the next beariogof the 
case or, if the Magistrate for reasons to be recorded 
in writing eo thinks fit, forthwith, whether he 
wishes to crosa.examine any* and, if so. which, of 
the witnesses for the prosecution whose evidence 
has been taken. ]f he says he does so wish, the 
witnesses named by him shall bo recalled and, 
after cross-examination and re- examination (if 
any), they aball be discharged, ..... 

la the present case the Magistrate, par. 
porting to act under this Section, asked the 
petitioner immediately after the charge was 
framed whether he desired to cross-examine 
the witnesses. This the Magistrate was 
entitled to do in a proper case; but it is to 
be observed that if it is done immediately 
after the charge is framed, the Magistrate 
must record his reasons for asking the 
accused forthwith. In ordinary cases the 
Question should be asked at the commence* 
“!°*= of fcbe next hearing; but S. 256, Cri. 
minal P. 0., undoubtedly eotitlos the trying 
Juagistrate to ask the question immediately 
after the charge is framed provided the 
Magistrate gives his reasons for so doing. 
In the present case the Magistrate called 
upon the petitioner forthwith to say whe. 
ther he desired to have any of the pro. 
secutton witnesses cross-examined ; but 
unfortunately the Magistrate has not re. 
wrded t|9ro^Ds for so doing. It has been 
argued that tbs failure by the Magistrate 

« * 4 - 


to record his reasons is an illegality which 
vitiates the whole of the proceedings there- 
after. Had the Magistrate failed to ask the 
petitioner whether ho wished to cross-exa- 
mine the prosecution witnesses, such would 
have been a very grave matter. However 
in the present case the petitioner was asked 
whether ho wanted to cross-examine any 
witness and further the petitioner made it 
clear that he did nob wish to do so. The 
most that can be said in this case is that 
the Magistrate failed to comply strictly 
with the terms of the Section iu that he 
did not record his reasons for asking the 
petitioner forthwith whether he wanted to 
cross-examine the witnesses or not. 

I am perfectly satisfied that in a case 
such as the present one it is essential in the 
interests of justice that there should be as 
little delay as possible, and this is pre-emi. 
neotly a case where an accused person 
should 1)6 asked immediately after the 
charge whether he desires to cross-examine 
or uot. Further from the subsequent con- 
duct of the petitioner, I am satisfied that 
he understood the position though he was 
not represented by counsel. He appears to 
have preferred to call evidence on his own 
behalf, and even when he failed to produce 
such evidence he showed no immediate 
desire to cross-examine any witnesses. It 
was only at the very last stage that an 
application was made that the prosecution 
witnesses shonld be recalled for the pur- 
poses of cross-examination. In my view 
the petitioner has not been prejudiced in 
this case. Ee well knew what he was 
being asked* and he, knowing the possible 
consequences, declined to have the witnes- 
ses recalled for cross-examination. Unless 
therefore this failure by the Magistrate to 
record bis reasons amounts to an illegality 
which must in every case vitiate a trial, 
I am pot prepared to hold that the failure 
in this case has in any way affected the 
trial. It may be that the failure to ask the 
accused whether be desired to cross-exa- 
mine might bo an incurable illegality. As 
I have stated, the most that can be said in 
this case is that though the Magistrate was 
entitled to ask the accused forthwith, he 
failed to record his reasons for so doing. 
Such a failure to my mind is more iu the 
nature of an irregularity and is curable 
where no injustice has been caused, In the 
present case I am abundantly satisfied that 
the petitioner has not been prejudiced in 
any way and that being so, there is no tqr^ 
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in the present contention. The facts of the 
case make it abundantly clear that the 
petitioner did sell this cocaine in circum. 
stances ^hich amount to a crime under 
S. 14 (a), Dangerous Drugs Act. 

It has also been urged before the Court 
that the sentence in this case is excessive. 
In my view this crime is a most serious one 
and is far too prevalent in Northern India. 
It is a crime easy to commit and it is a 
crime which is frequently followed by most 
terrible consequences. Vendors of these 
dangerous drugs are often the cause of rui- 
nation of many innocent people. The time 
has come when deterrent sentences must be 
imposed to stamp out crimes such as these 
and that being so, I am unable to bold that 
the sentence is excessive. The result there- 
fore is that I would dismiss this application. 

Yerma J. — I agree. On the facts of the 
case there is no doubt that the accused was 
caught red. banded while trying to sell 
cocaine on the date and at the time men- 
tioned by the prosecution. The only point 
that needs consideration is the point of law 
urged l)y Mr. Azizullab, the point of law 
being that *on 21st March 1938, when 
three prosecution witnesses were examined 
and charge was framed, the learned Magis- 
trate proceeded to put the question to the 
accused whether he wanted to cross-exa- 
mine prosecution witnesses. Mr. Azizollah 
on the strength of the wording of S. 256, 
Criminal P. C., urges that although be may 
be justified in putting the question imme- 
diately after the charges were framed, he 
should give reasons in writing for doing the 
same or the trial is vitiated. Dealing with 
this case in our revisional jurisdiction, we 
have first of all to see whether this omis- 
sion to record reasons amounts to an ille- 
gality, and if it is not an illegality but a 
mere irregularity, whether the accused has 
been prejudiced in bis trial in the case. 
Now, on that date I find that the accused 
had an opportunity of expressing his views 
before the Magistrate (Babu N. N. Das 
Gupta). First, in answer to the charge 
which was explained to him, he pleaded 
not guilty, and be said that he declined to 
cross-examine prosecution witnesses but 
wanted to adduce defence. This statement 
of his was recorded by the Magistrate in 
the English language; but on the same date 
there was the examination of the accused 
in Hindustani, which has been taken down 
in Kaithi script. His examination evidently 
was under 6. 342, Criminal P. C. 


I.B. 

The first question was whether he sold 
the cocaine or not to Bhaglu Ram. The 
answer was in the negative. The second 
question was as to why he was implicated’ 
in this case. He said it was due to an 
altercation with Bhaglu about eight days 
before the occurrence. Then the last two 
questions are important. “Will you cross- 
examine witnesses?” The answer is “No.” 
The next question is “Will you examine 
defence witnesses?” He said "Yes” and 
then and there named Hasim Mia, Abdul 
Hannan and Ahmad Mia, as defence wit. 
nesses, and he signed this statement of his 
in Kaithi. So the argument that the peti. 
tioner could not understand the question 
that was put to him cannot be raised ID 
the face of the document that I have 
referred to. So far as the question of ille- 
gality of the procedure is concerned, there 
is no doubt that the Magistrate is entitled 
to put the question either immediately 
after the charge is framed or on the next 
date after the charge is framed : but if be 
puts the question on the date the charge is 
framed, he is to give his reasons in writing. 
His failure to give his reasons in writing, 
to my mind, does not amount to anything 
more than an irregularity. At best it Is a 
kind of omission in procedure contemplated! 
by S. 537, Criminal P. C. Looking at the 
conduct of the accused, be does not seem to 
have been keen about cross-examining wit- 
nesses or coming forward with bis own: 
version. It cannot be said that he was in| 
any way prejudiced, because it appears that 
although he cited defence witnesses they 
did not appear. Then be ultimately gave 
them up. Then when some more witnesses 
were examined by the Court, be refused to 
cross-examine them. So evidently he never 
intended by bis own efforts to demolish the 
prosecution case. No prejudice has arisen 
in this case and this is not a matter in 
which I should in the exercise of our revi- 
sional jurisdiction interfere with the con* 
viction or the sentence. 

N.S./n.K. Application dismisstd. 
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Emperor. 

Criminal Eevn. No. 202 of 1938, Vecu 
ded on 12th May 1938, from order of Dist. 
Magistrate, Gaya, D/- 23rd February 1936* 
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Criminal P. C. (1898)i Sj, 162f 53^ ” 
Accuied statutory right to be supphed with 
copies of statements to police by witnesses for 
prosecution—Magistrate rejecting application 
of accused for being supplied with such copies 
and proceeding with trial— Failure to comply 
with mandatory provisions of Sec* 162 vitiates 
tflol—Provisiotis of S* 537 cannot be invoked 
by prosecution* 

The accused ba$ a statutory right under S. 1G2» 
to bo furnished with copies of the statements to 
the police of the >vitnesses for prosecution, so that 
ho may be able to show by means of cross* esa- 
mination that the witnesses arc making statements 
in Court which are directly contradictory to what 
they staUd before the police and the Court should 
see that the trial of an accused is conducted in the 
manner so carefully laid down by the Code. The 
provisions of S. 162 are applicable to a summons 
case as well. Failure by the Magistrate to follow 
the clear mandatory provisions laid down in S. 162 
vitiates the trial and the accused is entitled to have 
a retrial. The provisions of B. 587, Criminal P.C., 
cannot be called into aid by the prosecution in 
such a case because unless the statements of the 
witnesses before the police have been furnish^ to 
the accused or have been seen by the Court itself, 
the High Court is unable to saj that the accused 
has not been prejodiced and where there is a viola* 
tloQ of the plain directions in the statute as to the 
mode in wbieh the trial of the accused should be 
conducted, the High Court is bound to assume 
prejudice to the accused. [P 176 C 1, S] 

The accused who was being tried for an oSence 
under S. 162, 1. P* C., applied for being supplied 
with the copy of final police report and copies of 
the statements of the witnesses to the police and 
for postponuDont of the cross-examination of the 
witnesses til] then. The Magistrate merely directed 
the police in spec tor to show to the accused the copy 
of the final police report before the case was taken 
up and proceeded with the trial and convicted the 
accused : 

whole trial was vitiated by reason 
of failure by Magistrate to comply with tbo provi- 
idons of B. 162 : A / ^ jpg 7 Pai uS ; A1 R X92B 
Pat and AIR 2929 Pai 26B, Pel, on. 

(P 176 C 2] 

G. P. Das — for Petitioner. 

Asaiatant Advocate-General 

for the Crown. 

Manohar Lall J.— This case has been 

■Verma J. by his order 
dated 28th April 1938 on the ground that 
thwe a no reported DiTision Bench antho. 
nty ol this Court which covers the ques- 
tion raised herein. The facts which are 
necessary to elucidate the matter in cootro- 

simple and may be 
^ated thus ; On 12th November 1937 

information 

before the police regarding theft of a tin 
box said to contain some miscellaneous 
articles worth about Bs. 4/12 and certain 
documents. As the result of the inveatiga- 
5*00 the police took the view ^ 

that IhB cojapUinant had lodged the infoTin*n«n 

kuowmg Md beUering it tc he fal». 


thereby to cause a public servant to do a thing 
which such public servant ought not to do if the 
true state of facts respecting wbieh such ioforina- 
tiou was given were known to him and to use bis 
lawful power to the injury or annoyance of the 
suspects 

and lodged a complaint under S. 182, 
I. P. C.. against tbe petitioner Dinanatb 
before the Subdivisional Officer who, on 
taking cognizance issued a warrant of 
arrest against the accused on 25tb Novem. 
ber 1937. Tbe accused appeared on 8th 
December and on that dato tbe ingredients 
of tbe offence were explained to him in the 
manner laid down for the trial of a sum* 
mons case. Upon the accused pleading not 
guilty, the learned Magistrate ordered that 
tbe witnesses for the prosecution should be* 
summoned for 20tb December* As all the 
witnesses were not present on that date, 
the learned Magistrate, upon his view, “as 
this is a summons case it is desirable to 
examine all tbe witnesses on tbe same 
date'* adjourned the case to 12th January 
1936 (or which tbe witnesses for tbe prose, 
cution were again summoned to attend and 
also directed the accused to adduce bis 
defence evidence on the same date. On 12th 
January 1938 the prosecution witnesses 
were present but before their examination 
actually began, tbe accused put in a peti* 
tion to tbe learned Magistrate complaining 
that although he made an application 
asking for a copy of the ffoal report in the 
case, which is the basis of the complaint 
against him, he bad not been supplied any 
copies so far. He also stated in that petition 
that he is not in possession of the state* 
meets ol tbe witnesses in the police diary 
and therefore he ^irayed that the Court 
may be pleased 

to order tbe copies to be given to him before be is 
asked to cross-examine tbe witnesses* As H is 
extremely difficult to cross-examine the witnesses 
without copies of tbe above documents the cross- 
esammation may kindly be postponed. 

^ The learned Magistrate upon that peti- 
tion passed the following order. “The A. S. I. 
wiU show tbe final report to the accused 
before the case is taken up.’* Thereafter the 
witnesses for the prosecution were examined 
and cr^.examined by the accused withonb 
his being m possession either of a copy of 
the final report or of the statements of the 
pro^ution witnesses. The acoused was not 
ready xnth his defence witnesses and the 

the to 24th January 
1938, on which date he examined two wit- 
nesses and on their'bejng oroas-examined. 
the case waa adjourned to 29th January for 
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passing of orders. On 1st Febmary 1938 
an order was passed convicting the accused 
under S. 182, I. P. C., and sentencing him 
to pay a fine of Es. 200. An appeal against 
this order was dismissed by the Appellate 
Court summarily on 23rd February 1938. 
Against these orders this Court has been 
moved in revision. 

The only question which was argued 
before Varma J. was whether the conyic- 
tioD of the petitioner should not be set 
aside on the ground that his trial had been 
vitiated because the learned Magistrate 
failed to comply with the requirements of 
S. 162. Criminal P. C., namely of that part 
of the Proviso of sub.cl. (l) which enacts 

^^When acv ^vitoess is called lor the prosecution 
in such inquiry or trial whose statement has ^en 
-educed into writing as aforesaid, tho Court shaU 
on tho request of the accused refer to such writing 
aud direct that tho accused be furnished with a 
COPY thereof, iu order that any part of such state- 
tne£t. if duly proved, may be used te contradict 
frach witness iu the manuer provided by b. 140, 
Evideoce Act, 1872. 

Before considering the case-law referred 
to in the order of reference it will be useful 
to examine if the rights of the accused 
v-hich are clearly laid down m the above 
quotatioD have been curtailed in the pre- 
2ent case by reason of the course adopted 
by the accused, because it was argued by 
the learned Assistant Government Advocate 
for the Crown that the accu^ did not 
adopt tho proper procedure and sug^t^ 
that the accused should have renewed his 
application either orally or in writing after 
each witness who was being called by the 
prosecution had entered the witne^-^x 
and after his examination-in-chief bad bwn 
recorded. In my opinion, this will be taking 
a very narrow view of what the accused 
iDteoded by re^on of this application of 
I2bh January 1938. The accused definitely 
informed the Court that he would be unable 
to cross-examine the witnesses of fch®P;o- 
Bocution unless he was supplied with the 
copies of the statement of those very wit- 
nesses before the police. The learned Magis- 
trate by his order clearly indicated that he 
had refused that application becau» he 
simply ordered the Police Sub-Inspector to 
show the final report to the accused. But 
tho Legislature has given a statutory right 
to the accused to insist upon his being sup- 
nliea with the copies of tho police state- 
ments so that he may be able to liy 

means of cross-examination that the wit- 
aesses are making statements in Court 


which are directly contradictory to what 
they stated before the police, and the Courts 
should be careful to see that the trial of an’ 
accused is conducted in the manner so careJ 
fully laid down by the Code. It was conJ 
ceded that the provisions of Sec. 162 aro^ 
applicable to the trial of a summons case 
as well as to the trial of a warrant case and^ 
indeed this is obvious because S. 162, Cri. 
minal P. C., does not speak of warrant 
cases only. The provisions of S. 537, Cri.’ 
minal P. C., cannot be called into aid by 
the prosecution in this case because unless^ 
the statements of the witnesses before the 
police have been furnished to the accused 
or have been seen by the Court itself, this 
Conrt is unable to say that the accused has 
not been prejudiced and where there is a 
violation of the plain directions in the 
statute as to the mode in which the trial 
of the accused should be conducted thisj 
Court is bound to assume prejudice to the^ 
accused iu the circumstances existing in the 
present case. In my opinion the trial of the 
accused was vitiated and he is entitled to 
have a retrial upon the terms which will 
be indicated hereafter irrespective of wbe-| 
tber he made a complaint on this score to| 
the Appellate Court. 

In the case reported in 6 Pat 329^ the 
accused had applied for copies of statements 
made by the prosecution witnesses to the 
police during the investigation, and the 
Magistrate having ordered such copies to 
be furnished to him, the accused declined 
to cross-examine the prosecution witnesses 
until such copies were actually banded over 
to him, and the Court held that the Magis- 
trate had no option but to postpone the 
cross-examination. Maepberson J. in the 
judgment which be delivered stated how- 
ever that the question of furnishing to the 
accused a copy of the statement of a wit- 
ness before the police does not arise until 
the witness is called for the prosecution and 
secondly, that tho Court is not competent 
to direct that the accused be furnished with 
a copy of such statement unless it contains 
something which constitutes a contradiction 
to a statement made by the witness in his 
deposition at such inquiry or trial. If this 
view was correct it will not be possible for 
an accused to conduct his cross-examination 
effectively because be or his lawyer will 
have to make up his m ind at once as to 

1. Saadat Mian v. Emperor, (1927) 14 A I R 
243=103 1 C 697=28 Or L J 709=6 Pat 
=$PLT7S0. . . 
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xvhero the contradictioD existed and it 
would dutail a duty upon the Court to place 
itself ID the position of an advocate and try 
to hod whether there was a contradiction 
or not before it allowed the handing over 
of the statement to the accused. In my 
opinioDi the true interpretation is that the 
accused has a statutory right to be fur- 
nished with a copy of the police statements 
•of the witnesses for the prosecution who 
were going to be called (and this can easily 
be seen from the hazri which is filed by 
the prosecution) and the only duty which 
rests upon the Court is that it will not 
allow any part of such statement contained 
in writing made by the police in the course 
of the investigation to be used in evidence 
daring the course of cross-examination un- 
dess this contradicts the previous statement 
of the witnesses, and this may well be left 
for the stage of final arguments. In 7 Pat 
205* a similar question was again considered 
'by this Court and it was held that as soon 
as a witness is produced in Court and the 
accosed applies for a copy of the statement 
before the police recorded in writing, the 
Court is bound under S. 162, Criminal 
P. C., to refer to the writing and to direct 
that the accused be furnished with a copy 
'thereof and it was pointed out that it was 
not necessary that before the copy be given 
some foundation be laid in cross.examina- 
'tioD for the suggestion that the evidence 
given in Court is contradicted by the pre- 
vious statement recorded by the police. 
(Jwala Prasad J. held that the meaning of 
the ^ords, *'the Court shall refer to such 
writing is that the Court is to exercise 
discretion under Proviso 2 and that it does 
not mean that the right of the accused is 
at all restricted to obtain a copy, the dis- 
oretioD wherein had been expressly taken 
away by the Legislature and distinctly held 
agreeing with Ross J. that 
«i? granting of a copy 

cross-examinatioi 
wowed that there le a contradiction between the 

referred to 

This view of the Divisioa Benoh was 
affirmed the next year in 8 Pat 
® learned Chief Jnstice agreed 

TOtb the jndfment of the Ooort delivered 
oy Pazl Ah J. who expressed himself thus 

H n 16 A I B 

206=9 PL? M? ® ^ ^ 

•1939 P/23 & 


upon the point which is now being con- 
sidered by me : 

The laoguage of 8. 16^ is maodatory and the 
learned Assistant Sessions Judge had no power to 
refuse the appHcatiou once it had been made un- 
less the case camo under Proviso 2 to S. 162, 
Criminal P. C.. and in his opinion the statement 
made by the witness was not relevant to tbe sub- 
ject-matter of tbe inquiry or trial and that its 
disclosure to tbe accused was not essential in the 
interests of jnstice and was inexpedient in the 
public interest. Further there is nothing in S. 162, 
Criminal P. C., to authori 2 e the Court to look 
Into the statement in tbe police diaries for the 
purpose of finding out whether it is contradictory 
to tbe statement made in Court or not before 
granting the application. This is really the func* 
tioQ of the lawyer for the accused after a copy of 
ibe statement has been granted to him. There may 
be cases in which the accused or bis lawyer is 
inclined to treat certain statemeuts as contra- 
dictory whereas the Court may think there are no 
contradictions and there is nothing in the Code to 
suggest that the decision of tbe Court on the point 
must prevail: nor is there anything in the lan- 
guage of tbe Section to suggest tbe view that tbe 
accused are to be debarred from examining the 
statements for themselves to find out if there are 
any contradictions, merely because the Court has 
formed an opinion that there are no contradictions* 

Upon the examioation of the case law 
which exists in this Court, as no contradic- 
tory authority of any other High Court 
has been brought to our notice, I hold that 
the learned Magistrate failed to follow the 
clear mandatory directions of the Code IQ 
refusiog to give to the accused copies of the 
statemeots to which he was entitled under 
the law. Id practice there need be no diffi. 
culty in complying with the statute oven 
in a summous case; although it is true that 
tbe accused is ordinarily called upon in a 
summons case immediately to cross-examine 
the prosecution witnesses as soon os the 
statement.in.cbief of each witness has been 
recorded: but that procedure is subject to 
the provisions of S. 162. Criminal P. 0.. 
and assumes that at that time the accused 
had been provided with the statutory 
materials which are his undoubted right 
to posses in order to cross-examine the 
prosecution witnesses. In such cases it will 
be convenient and consistent with the re 
quirements of the Code that the witnesses 
for the prosecution are examined-in-ohief 
on one day and then a very short adjourn, 
ment is given to the accus^ during which 
time he cau be provided with the copies of 
the statements of those witnesses who have 
been examined by the police. In the pre 
TODt case the case bad to be adjourned from 
12tb Jannapr to g4th January and the 
learned Magistrate oould weU have anished 
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the esamination of the prosecution wit- 
nesses on 12th January 1938 and after 
seeing that the accused had been provided 
with the copies of the police statements 
either on that very day or on the nest 
day. the cross-examination of the witnesses 
could have been fixed for either on l3th or 
14th January 1938 or on such other date 
as would have suited the convenience of 
the Court, of the witnesses and the parties. 

I would therefore set aside the conviction 
and sentence passed on the accused and 
direct that the case be remanded to the 
learned trial Court so that after the ac. 
cused has been furnished with the copies of 
the statements of the witnesses before the 
police and with the final report be may fix 
a date on which the witnesses for the prose- 
cution may be cross-examined further by 
the accused in the light of these materials 
which were denied to him on 12th January 
1938. It may be that the accused will not 
like to cross-examine the witnesses further 
if he does not find any materials for contra- 
diction in the statements of the witnesses 
which will DOW be supplied to him. After 
such cross-examination, if any, has been 
allowed the learned Magistrate will proceed 
to dispose of the case by calling upon the 
accused to produce such further defence 
witnesses as be may choose to do so. There- 
after be will dispose of the case after bear- 
ing arguments of both sides. If the learned 
Magistrate has been transferred in the 
meantime, the proceedings shall commence 
de novo by a fresh examioation-iD-cbief of 
the witnesses for the prosecution. 

Cfaatterji J« — I agree. 

n.M./B.K. Case remanded. 


A. !. R. 

(b) Penal Code (1860). S. 211-IngredieiH.. 
of offence under S. 211-There U no penJt, in 

t r“ >ncauUouf or negligible accepUnce 
ot lorormabon which complainant might have 
learnt hy inquiry to be unreliable. 

The ingredients of S. 211 go a good deal further 
than the mere absence of proof of the guilt of the 
person said to have been lalsely charged with an 
offence. The compUinant must have falsely charged 
such person with having committed an offence, that 
is to say, the person must be innocent. The com- 
plainant mast have known that there is no just or 
lawful ground for the proceeding or charge, that 
is to say, there is no penalty in this Section for 
incautious or negligible acceptance of information 
which the complainant might have learnt by 
enquiry to be unreliable. Thirdly, there must have 
been an intention to cause injury to the person. 
The last can in some cases be Inferred from the 
relation of the parties when the other two elements 
are established. As regards the other two ingre- 
dients. it b important to remember that there b a 
difference between suspicion and evidence. The 
prosecution will have to establish facts irreconcil- 
able with the innocence of the accused. 

(P 179 C 1] 

Nirsu Narain Siuha and HarinaudaQ 
Singh — /or Appellant. 

Jalesbwar Prasad and Hareshwar Prasad 
Sinba — /or Respondent. 

Jodgment. — This was preseutod in tbe{ 
form of an appeal but an appeal does not 
lie as beld in 18 P L T 917.^ It will there- 
fore be treated as an application in revision.' 

Tbe petitioner lodged a complaint on 6th 
April 1938 against (our persons. The sub- 
stance of the information was that on tbe 
previous day, 5th April, he had come to 
Eatcberi at Cbapra and left his mare tied 
in the Katcberi compound while he went 
elsewhere. On his return tbe mare was 
missing. Pour persons told bim that they 
bad seen tbe accused taking tbe mare away, 
also that the accused bad told them they 
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Bachu Singh — Appellant. 

V. 

Tribeni Sah — Respondent. 

Criminal Appeal Ko. 2 of 1938, Decided 
on 3rd November 1938, from decision of 
Sess. Judge, Saran, D/. 20th August 1938. 

(a) Criminal P. C. (1898). S. 476 — FaUc 
complaint — Magistrate refuting to direct pro- 
fecution ^ On appeal Sestiont Judge directing 
prosecution— Order is not appealable. 

Where a Magbtrate iu a case of false complaint 
has refused to direct prosecutiou and ou appeal the 
Sessions Judge has directed prosecution, an appeal 
does not lie from the order of tbe Sessions Judge. 
The appeal should therefore be treated as rcvbion: 
AIR 2936 Pat 29, Foil. [P 178 C 2) 


were taking tbe mare to tbe petitioner. Tbe 
Magistrate referred the complaint to the 
police whom he directed to make a first 
information report and investigate. The 
police reported tbe case to be false but did 
not recommend a prosecution. The Magis- 
trate agreed with the police report and 
entered tbe case in his register as false. 
Thereafter one of the persons named in tbe 
complaint, namely Tribeni Kalwar, pre. 
sented a petition to tbe Magistrate for pro- 
secuting tbe present petitioner under 6. 211. 
The Magistrate refused to take any action 
as the complainant bad not spoken of hifl 
own knowledge as to the rem oval of the 

1. KeshariaaDdan v. Emperor, (1938) 25 A I B 
Pat 19=172 I C 699=17 Pat 9=18 P L i 
917 (F B). 
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male by the accused persons but bad 
roported iC as hearsay froiB certaiD wit- 
nesses of whom three, who bad during the 
police investigation, confirmed that they 
made such statement to the complainant. 
The Sub-Di visional Officer observed that 
the complainant could not be prosecuted lor 
be filed a complaint believing that state- 
ment though that statement may be untrue. 
TribenI appealed to the Sessions Judge 
who has allowed the appeal and ordered 
prosecution. 

In revision it is contended that this is 
not a case in which there should be a pro- 
secution. The complaint being based on 
hearsay it is practically incapable of proof 
that the complainant did not believe the 
information he had received and it is said 
that the learned Sessions Judge has con- 
fused suspicion with evidence and directed 
a prosecution in a case in which the facts 
to be proved are facts of which evidence 
cannot be forthcoming. Undoubtedly it is 
necessary, in considering an application for 
an order to prosecute under S. 476, to bear 
in mind that whereas had the original com. 
plainant gone to trial the entire burden of 
proof would have lain on the complainant, 
the opposite patty will have to carry the 
whole burden, should the complainant be 
prosecuted under S. 211 and the ingredients 
of S. 211, go a good deal further than the 
mere absence of proof of the guilt of the 
person said to have been falsely charged 
with an offence. The complainant mnst 
have falsely charged such person with hav- 
ing committed an offence, that is to say, the 
person must be innocent. The complainant 
must have known that there is no just or 
lawful ground for the proceeding or charge, 
that is to say, there is no penalty id this 
Section for incautious or negligible accept, 
anceot information which the complainant 
might have learnt by enquiry to be unre- 
liable. Thirdly, there must have been an 
intention to cause injury to the person. 
Ihe l^t can in some cases be inferred from 
tne relation of the parties when the other 
two elements are established. As regards 
the other two ingredients, it is important to 
cemember that there is a difference between 
saapicion and evidence. The proseontion 
will have to establish facts irreconcilable 
with the iDDocence of the accused. Now. the 
Sessions Judge in giving his reasons says 
first that a perusal of the record raises a 
strong suspicion that Bachu Singh must 
have been aware of the falsity of his case • 
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for it is improbable that complainant’s wit- 
nesses would have believed Tribeni’s expla- 
nation of taking the mare to Bachu Singh. 
Then a reference is made to the deficiency 
of evidence on the side of the complainaot 
that the mare bad been brought to the Civil 
Court compound. Then there is absence of 
corroboration of Bachu Singh’s story by his 
pleader. Then refereoce is made to the fact 
of which the police found there was evi- 
dence that Tribeni was in Siwan on 5tb 
and 6th April 1938 and the fact that Jugal» 
referred to in the complaint as an eye wit- 
ness, had not fully supported the case but 
said that it was merely suspected that the 
accused might have stolen the more. The 
Sessions Judge then says that tbe Magis- 
trate was not warranted by tbe record io 
believing that Baebu bad merely acted on 
statements made by his witnesses. Tbe 
Sessions Judge then states: 

Even ca this view of tbe case, it must be held 
that it ia the duty of every complainant, who pro* 
fessea to act on hearsay, to verify the information 
received by him before instituting a case against 
innocent persons and he cannot eicapo responaibi* 
lity if enquiry subsequently shows that the cose 
instituted by him bad no foundation in fact wbdo 
resulting in harassment and ioconveoience to tho 
opposite party. 

I do not think tbe Sessions Judge could 
have said this if he had carefully read Sec. 
211. Prosecutions under that Section aro 
not to be undertaken so lightly as this. 
There is no finding by the Sessions Judge 
that a prosecution is necessary in the 
ioterest of justice and though it has been 
held that the absence of such a finding is 
not necessarily fatal, it is certainly desir- 
able that Courts dealing with these matters 
should apply their minds directly to the 
question; and in doing so, they should con- 
sider whether an attempt to use the law in 
aid of a private grudge is being made and 
whether the Courts should allow them- 
selves to become the instrument of a private 
grndge and also what facta can be proved 
and whether these facts are likely to be 
sofficient to support the conviction. In this 
cose Tribeni, tbe petitioner for proseontion, 
was admittedly an avowed enemy of Bachu 
Singh. As regards the facts that can bo 
prov^, it is obvious that a conviction can 
not be based merely on improbability or 
on what a particular officer suspects The 
police report whioh I have read indicates 
two points on whioh Bachu’g complaint 
may have contM^ned deliberately false aver, 
ments of facts. One is as to his coming to 
Chapra on 5th April. It appears that the 
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police x^ere told by the Beach Clerk that 


on that date Harinarain had come to Court 
in Chapra but Bachu Singh bad not. I£ it 
can be proved that Bachu had not come to 
Chapra that moroing, the entire case insti- 
tuted by him is false and cannot have been 
instituted in good faith. Another point is 
that the police had some information that 
the mare Tvas lost not from Chapra Court 
but from the field in Bachu s village. If 
this can be proved, the complaint of Bachu 
cannot but be false and the matters which 
have been referred to in the Sessions Judges 
order as matters of suspicion will naturally 
go in as indications of malicioos intention 
and so on. As there is apparently some pos- 
sibility of these two facts being definitely 
established, and as this is not an appeal 
but a revision, I do not think I should 
interfere and stop the prosecution from 
going forward. 

I should mention one more matter, 
namely the alibi of Tribeni on 5th April 
as having been in SIwan. If the complaint 
in its generality was bona fide, I would not 
regard the fact that one accused person had 
been wrongly identified as a ground for 
instituting a prosecution under S. 211. In 
the result the rule is discharged. 

D.S./r.K, Rule discharged. 
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Harries C. J. and Agabwala J. 

Shiva Prasad Singh — 

Plaint I ff — Appellant. 

T. 

Bhagtcandas Agarwala and others — 

Defendants — Bes pendents. 

Appeal No. 601 of 1937, Decided on 14th 
November 1938, from appellate decree of 
Dist. Judge, Manbhum.SiDghbhum, Purulia, 
D/. 17th March 1937. 

Landlord and Teoant^Tenant renouncing 
ten an c 7 ^ Land lord $till accepting rent from 
tenant^Landlord cannot eaj that tenancy has 
ceaaed. 

Where even aCter the tenant has executed a 
releafio in favour of landlord, the landlord accepts 
rent from the tenant and gives him receipts, the 
release no effect and the landlord cannot be 
beard to say that the tenant was not his tenant. 

[P 181 C 1] 

S. N. Bose and N. N. Kay — 

for Appellants. 

Kay Guru Saran Prasad, S. C. Mazum- 
dar, Jyotirmay Ghosh and Bay Paras 
Nath — for Respondents. 


A. I,R. 

Harries C. J— This U a plaintiff's 
second appeal against a decree of the lower 
Appellate Court substantially dismissing 
the plaiotiff’s claim. The lower Appellate 
Court did give the plaintiff possession of 
certdn items of property, and against that 
portion of the decree the respondents have 
filed a cross-objectioD. 

The material facts of the case can be 
shortly stated as follows i Jodhatam and 
his co-sharers had a raiyati bolding having 
occupancy rights in mouza Dhanbad. The 
total area of the holding was approiicnately 
14.9 acres. In the year 1920 Jodharam 
sold approximately o acres of this holding 
to defendants 1 to 3 and this sale deed is 
dated 7th October 1920. Thereafter the 
plaintiff received the rent of whole holding, 
though it would appear that the defendants 
1 to 3 contributed the rent in respect of 
their portion, namely 5 acres. The plain, 
tiff however accepted the rent in the name 
of Jodharam and thereby acknowledged 
Jodharam as his tenant of the whole hold- 
ing. In the year 1930 Jodharam executed 
a release iu favour of the plaintiff ; but 
both the Courts below have held as a fact 
that this transaction was not a genuine one 
and had no effect whatsoever. In fact, after 
the year 1930 the plaintiff gave receipts 
for the rent of the whole bolding in the 
name of Jodharam. In short, uptil the 
institution of this suit, the plaintiff bad 
insisted that Jodharam was still tenant of 
the whole holding. In the present suit the 
plaintiff contended that the transfer of 7th 
October 1920 to defendants 1 to 3 bad no 
legal effect whatsoever. It is said that this 
land is subject to the provisions of the 
Cbota Nagpur Tenancy Act and that the 
transfer could have no effect by reason of 
S. 46 of that Act. It is concad^ that the 
transfer could not give to defendants 1 to 3 
a tenancy in this property. 

The Court of first instance came to the 
conclusion that after this transfer the trana. 
ferees, namely defendants 1 to 3, held 
adversely to the plaintiff. The trial Judge 
was of opinion that as the transfer gave 
defendants 1 to 3 no title, they most have 
been in possession in consequence adversely 
to the plaintiff. Accordingly the trial Court 
came to the conclusion that with regard to 
one item of property defendants 1 to 3 had 
obtained a title by adverse possession. The 
trial Court further held that with regard to 
other items of property which defendants 
1 to 3 were in possession through certain 
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sub-teDAnts, these defendants bad also ob* 
tained title by adverse possession. The 
learned District Judge on appeal npbeld the 
finding of the trial Court with regard to 
the first item of property of which the 
defendants 1 to 3 were in khas possession. 
With regard to the other items of property 
which were in the possession o( sub-tenants, 
the learned District Judge held that defen. 
dants 1 to 3 had nob acquired a title by 
adverse possession. He accordingly decreed 
the plaintiff's claim with regard to these 
items but did not give the plaintiff actual 
physical possession. He merely held that 
the plaintiff was entitled to collect the 
rents from these sub.tenants. 


In my. view, this case can be disposed o 
upon one point. The plaintiff tbroughou 
has insisted that Jodbaram was the persoi 
liable to pay the rent for the whole hold 
ing. After the transfer in 1920 the plaintif 
gave receipts for the rent of the whoh 
bolding in the name of Jodbaram. Hvei 
after the alleged surrender in 1930 thi 
plaintiff continued to give receipts for thi 
rent of the whole holding in Jodbaram': 
name. The learned District Judge, thougl 
holding that the release was not genuin* 
and that it had no legal effect, seems tc 
have been of opinion that it was a renun 
ciation on the part of Jodbaram which was 
binding upon him. It is bo be observed that 
a tenant cannot renounce bis tenancy if thi 
l^andlord insists on treating him as a tenant 
In the present case it is difiScult to treat 
the trantection of 1930 as a renunciatioi 
when It has been found as a fact by botk 
the Lourts that it was not a genuine trans. 
action or in other words that it was a pureh 
colonrable transaction. Such a transaction 
can have no effect whatsoever either as a 
release or renunciation. In any event it it 
clear that the plaintiff refused to accept 
any renunciation by Jedharam. because it 
IS found as a fact that after 1930 the rent 

wag paid in full and that 

M b^nt treating the rent 

as being paid by Jodbaram and gave his 

That being ®BO. the 
plaintiff cannot now be heard to say that 
Jodbaram was not his tenant right np until 
the date when this snit was inftituted if 
Jodbaram was hie tenant at the date of 

pUintiff h«^ no right to immediate posses. 
Sion. Having no such right to immolate 
PMsession, the present suit against all the 
defendants was bound to fail. In my view, 


OQC6 ib 13 held tbafc Jodbaram is still tenaob 
of this holding, the plaintiff's claim was 
bound to fail in its entirety. 

In my judgment, the plaintiff's claim 
should have been dismissed by tbe learned 
District Judge and accordingly I would 
dismiss this appeal and allow tbe cross- 
objection bled on behalf of the respondents. 
Tbe plaintiff should pay tbe costs in this 
Court aod in tbe Courts below. Tbe defen. 
dants 1 to 3 and defendants 8 and 9 will 
be entitled to separate costs. 

Agarwala J* — I agree. 

d.s./r.k. Appeal dismissed. 
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Wort, Ag. C. J. and Manobar Lall J. 
Abdul Matin — Appellant. 


Bidesi Rajtvar and another — Claimants 

— Respondents. 

Appeal No. 164 of 1937, Decided on 
12th April I938» from original order of 
Commissioner under Workmen's Compen- 
sation Act, Gaya, DU 22nd June 1937. 

(•) Workmen Conpentaiion Act (1923)^ 
S. 30, Proviso 1— One employee awarded com- 
pen$atioA leu than Ru 300 and another em- 
ployee awarded companeation more than Rs* 
300^Appeal by employer— To decide whether 
appeal lies each caae muit be treated as seoa- 
rate. 


^ Where compensation awarded to one employee 
IS more than Rs, 300 and that awarded to another 
smployea is less than Bs. 800 and the employee 
appMls against them, the Court must treat each 
of these cases as separate cases, although they may 
M the subject-matter of one appeal. S. 80 cannot 
be construed as to entitle the employer to appeal 
where the total amount in the appeal involve a 
sum of more than Rs. 300. Thb being so. the 

employee who is awarded 
wmpmsation lew than Bs. 300 is concerned does 
not lie to High Court. jp igj 0 1 ] 

S Act C*923), 

'netiluted within six 
monlhe mew institution of legal proceeding 

belore t-ommmioner fOdifer;. 

The word ‘institute’ is an act referable to the 
* offihug formally before the appropriate 
(^urt a claim for oompensaUon. Hence the words 
^ been instituted within six months’* do not 

employer, but means the 
^Utution of l^al proceedings before the nr, mn.i., . 
^^aet:Aini934Cal460 (SB),Re/. 

ance of law is not suttcient cause. 

Iguorancenf the roles or the law ot> fk« .. . . 

[P 188 01] 
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N. K. Prasad II and RamaDustab Pd. — 

for Appellant, 

Choudhury Mathura Prasad — 

for Respondents. 

Wort Ag. C. J.— The appeal in this case 
is by the eLuployer against the order of the 
Commissioner acting under the Workmen's 
Compensation Act granting compensation 
for an accident which arose out of and in 
the course of his employment of one Meghan 
awarding Rs. 231.1-7 for permanent dis- 
ability and in the case of one Bidesi com. 
peusation amounting toRs. 462.3.2. Under 
S. 30 of the Act an appeal is given to this 
Court in a case which raises a substantial 
question of law, but it provides that no 
appeal lies in a case in which the amount 
in dispute is less than Rs. 300. So far as 
Meghan's case is concerned, that condition 
is not complied with as I have already said, 
because the compensation awarded is only 
Rs. 231 odd although in the other case it 
was in escess of the Rs. 300, that is in 
Bidesi s case. Now it is contended by the 
learned advocate who appears on behalf of 
the appellant, that the words of the Proviso 
to S. 30 must be construed as entitling the 
employer to appeal where the total amount 
jin the appeal involves a sum of more than 
'Rs. 300. If that argument is to be accepted, 
then the rights of one workman would be 
governed by the conditions and circum. 
stances of the case of the other workman. 
That in my iudgment, us I have. said, 
19 an impossible contention. We must 
treat each of these oases as separate cases 
although they may be the subject-matter of 
one appeal, and that being so, the appeal 
BO far as Meghan's case is concerned, in my 
judgment, does not lie to this Court. 

The circumstances of both cases bow. 
ever are very similar with regard to the 
point which is in dispute. The learned 
Commissioner has come to the conclusion 
that sufficient cause within the Proviso to 
S. 10 has been shown entitling him to take 
cognizance of these cases, although the 
claim was made more than sis months 
after the accident. That the claim before 
the Commissioner was made sis months 
after the accident is not in dispute; but 
it is contended by the learned advocate 
appearing on behalf of the workmen that 
the words **uDless the claim for compensa. 
tion with respect to such accident has been 
instituted within sis months" must be con- 
strued as meaning a claim made against the 
employer and although this Court is not 


entitled to go into the evidence, we have 
been referred to the evidence in support of 
that contention. The evidence of Bided 
himself is that he was three months in the 
hospital, that he received nothing from 
Matin Babu and afterwards when be went 
to him he refused to give him anything. 
Now, in my judgment, even if we had juris, 
diction to go into the evidence it would be 
impossible to bold on that evidence a view 
contrary to that held by the Commissioner 
that either a claim for compensation bad 
been made to the employer, or to use the 
words of the Section itself, a claim bad 
‘'been instituted within sis months." The 
question whether the words *'has been 
instituted within six mootbs" mean a claim 
against the employer or the institution of 
legal proceedings before the Commissioner 
has been the subject. matter of a decision of 
the Calcutta High Court in 61 Cal 506/ 
where Buckland A. C. J. made the observa- 
tion that the word '^institute" in sub-cl. 1, 
8. 10, is an unfortunate substitution for the 
word "make" in the English Act. The 
words in the Act are the following : 

Unless the claim for compeosation with respect 
to such accidcut has been mndo within six months 
from the occurrenco of the accident causing the 
injury, or in case of death within six months 
from the time of death. 

Id my judgment, the question does not 
strictly arise in this case; but had it arisen 
and had it been necessary for the purpose 
of tbe decision of this case it would seem 
to me that tbe Proviso to sub.s. 1, 6. 10, 
would make tbe matter clear. The words 
of the Proviso are : 

Provided further that the Commissioner may 
admit and decide any claim to compensation in 
any case notwithstanding that the notice has not 
been given, or tbe claim has not been instituted, 
in duo time as provided in this sub-section, If he 
is satisfied that the failure so to give the notice or 
institute tbe claim, as tbe case may bo, was due to 
sufficient cause. 

In my judgment, as I have said, it seems 
to me that those words are quite conclusive 
as regards tbe meaning of the words insti- 
tuted within sis months." The word insti- 
tute" is an act referable to tbe making or 
hling formally before tbe appropriate Court 
a claim for compensation. The learned 
Commissioner in this case appears to have 
taken that view of tbe Section and comes 
to the conclusion that sufficient cause has 
been shown in the following wo rds ; 

1. Abdul Karim v. Eastern Bengal Railway 
(1934) 91 A I B Gal 460=^1934 Or C 618=^149 
I C 169=61 Cal 508=38 0 W N 613 (S B)- 
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MeghftQ is ol tho cooUd class, he was in hospiUl 
for a long while seriously ill. and cannot ^ expcc* 
ted to know the rules. Bidcsl is also of the same 
class The accident is not denied as it was reported 
by the manager on 16eh February 1986. I consider 
' that adequate cause has been shown. 

It would appear from the order that he 
was of the opioioo that in the case of 
Bidesi sufficient or adequate cause had 
been shown by reason of Bidesi s ignor* 
ance of his right or igooraoce of the law. 
SoJBcieot authority against that view of 
the matter is a decision on the same words 
in the Englisb Act in (1911) 1 K B 982^ 
where the Court of Appeal held that ignore 
ance on tbe part of the workman of the 
esisteoce of the Act was not a reasonable 
cause, and it is perfectly obvious, if I may 
be allowed to say so with respect to the 
decision of tbe learned Judges of the Court 
of Appeal that their decision is obviously 
right and necessarily ignorance of the law 
cannot be any reasonable cause within tbe 
meaning of the Act. That being so, it seems 
to me that Bidesi's case should have been 
held by the Commissioner as not maintain, 
able. So far as Meghan's case is concerned, 

I have already said that no appeal lies. 
The appeal so far as Meghan's case is con. 
cerned will therefore be dismissed; but in 
the case of Bidesi tbe appeal will be 
allowed and the order of tbe learned Com- 
missioner awarding compensation will be 
set aside. There will be no order as to costs. 

Uanohar Lall J, — I entirely agree. In 
•my opinion when proper occasion arises it 
will be necessary to consider tbe correct- 
nesa of the decision of tbe Calcutta High 
'Court in 61 Cal 508.^ The question which 
arose in that case does not fall to be deter- 
' mined in the present case. 

D.S./r.K. Order accordingly/. 

. d. Roles V. Pckscall A Sods, (1911) 1KB 982=60 
L J K B 728=104 L T 298. 
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Makohar Lall and Chattbrji JJ, 
Maksood Ali and others 

V. 

President t Union Boards Garhxva. 
Criminal Ref, No. 18 of 1938. Decided 
on? 14tb June 1938, made by Judicial 
Commissioner, Ohota Nagpnr. D/- 3rd Mav 
1938. 

(a) Nuisance — Public ouisaoce by trade — 
Dispute whether trade should be stopped or 
not— Overwbelmiog evidence proving existence 


(Manohar Lall J.) Patna 183 

of nuUsnee— Magistrate under S. 133, Crimi- 
nal P. C., ordering trade to be stopped and 
giving reasons why order for regulation of 
trade not proper— Magistrate using discretion 
properly and legally — Trade held could not be 
ordered to be regulated in revision. 

Tbe only dispute between the parties was whe- 
ther tho trade which one party was carrying on 
and which was becoming a ouisanoc should be 
stopped aud there was no dispute that tbe trade 
should be regulated. There was overwhelming evi- 
dence given by several public officers which amply 
proved tbe existence of such a uuisauce as was 
injurious to the health and physical comfort of 
the public. The Magistrate who conducted pro- 
ceediogs under $• 133, upon being satisfied as to 
tbe existence of nuisance ordered the trade to bo 
stopped and gave adequate reasons why he did not 
think it proper to pass an order for reflating tbe 
trade : 

Btld that the Magistrate Laving exercised his 
discretion in a proper and legal manner, it was 
not within tbe province of a Court of revision to 
impose conditions by ordering regulation of trade 
which tbe evidence did not justify and which the 
parties never contemplated: 7 Btnn L B 499 and 
7 Beno L B $1$. Foil. [P 185 C I, 2] 

(b) Nuisance — Public nuisance dangerous to 
health cannot be legalised by long enjoyment 
(O^iUr). 

No length of enjoyment can legalize a public 
nuisance involving actual danger to tho health of 
tbe community : 7 Beng L R 499^ Bel. an. 

fP 186 C 1] 

M. RabmaD aod Syed Imam Hasan — 

for Beference. 

Awadesh Nandan Sahay and Vishnu 
Deva Narayan — Against Beference. 

Manohar Lall J« — This is a reference 
by the Judicial Commissioner of Chota 
Nagpur recommending that tbs order of 
Mr. S. W. A. Bilgvami, Deputy Magistrate 
with first class powers at Daltooganj dated 
25bh February 1938 passed under S, 133, 
Criminal P. C., against the opposite party 
may be modified in the manner suggested 
by the learned Judge. The order passed 
was that the opposite party as butchers do 
close tbe business of slaughtering animals 
and selling meat and beef in their respective 
bouses wibbin a month. The learned Jndi- 
cial Commissioner thought that this order 
was far more drastic than was warranted 
by the findings and therefore recommended 
that, as the effect of this order would be 
bo deprive tbe butchers of their means of 
livelihood, they should not be deprived of 
th(»e means without being given a chance 
to improve their methods. They have been 
admittedly carrying on the business up to 
the date of tbe order. The learned Judge 
recommended that the order should be 
altered in this wise that an order should 
be passed in these terms that tho butchers 
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may he ordered *‘to regulate tbeir business 
in such a ^ay as to eliminate the defects 
noticed.*’ 

We have heard the learned advocate on 
behalf of the opposite party and Mr. Awa« 
desh Nandan Sahay on behalf of the Crown. 
The proceedings were started as a result of 
an application before the Subdivisional 
Magistrate of Daltongunj filed by the 
tahsildar of the Union Board of Garhwa 
dated 6tb October 1937. The allegations in 
that petition were in brief that 
owipg to the slaughter bouse beiog near the public 
institutions and the \vay in nbicb the slaughter 
house is kept and the meat and beef are kept for 
sale, the butchers n'ere creating a great nuisance to 
the public and the members of the public living in 
that locality and to the general passersbj. 

It was also alleged that the bones and 
hides that are kept in the bouses of the 
opposite party give out bad smell causing 
a complete nuisance to the public in the 
neighbourhood. For several years past the 
Health OUicer of the school and the other 
authorities were alleged therein to have 
pointed out that the esistenceoftbisslaugh. 
teriog house and the carrying on of tbe 
trade so close to the English High School 
bad tbe result that the hostel and tbe 
school were rendered insanitary and un- 
desirable. Tbe Inspector of Chota Nagpur 
Division, it is stated, had also strongly con. 
demned the existence of this slaughter 
bouse and bad directed tbe authorities of 
the school to take proper steps in the mat. 
ter. The Union Board, it was then stated 
in the application, made every attempt to 
stop the nuisance but owing to the alleged 
obstinacy of tbe opposite party the nuisance 
still continued and now that the nuisance 
had become very great and was injurious 
to the health and physical comfort of tbe 
community, be, tbe petitioner, prayed that 
proper proceedings should be taken to stop 
and prohibit tbe nuisance. Seven witnesses 
were examined on behalf of the complain, 
ant. We have gone through the evidence of 
these witnesses at length as we have been 
invited to do so by the learned advocate 
for the opposite party who insisted that 
there was no evidence whatsoever to justify 
the finding of tbe Magistrate that these 
slaughter houses (private) were a nuisance. 
Several of the important witnesses are 
public officers whose evidence is entitled to 
a great weight and tbe learned Magistrate 
who had the witnesses before him bad no 
hesitation whatsoever in relying completely 
upon tbe statements elicited from them. 


Witness 1 who is a Tahsildar of the Unioa 
Board states that 

the houses of the accused are east of the road. Oa 
t^be west side of the road there is tbe Garhwa High. 
School which has a hostel. The thana and the 
hostel are close to tbe school. Tbe slaughter of- 
cattle in those courtyards is a nuisanoe to passers, 
by as the sight and the smell are both oflensive* 
The hides are kept in those court. yards. In rainy 
season there is very bad smell. 

Witness 2 {Mr. J, N. Gupta) speaks of 
the previous reports which were submitted* 
by him on this matter from time to time* 
and he speaks in bis evidence in these* 
words : 

I inspected the School on 25th April 1980 . . » • 
When 1 was giving lantern lecture in tbe school 
compound on 26th April 19S6 at about.O.SOp.m., 1 
felt stinking smell which was rather nauseating 
which might be due to tanning of raw hides .... 
1 asked tbe Headmaster to take necessary steps fot> 
the removal of tbe slaughter bouse from the vicl«* 
nity of (be school. 

Witness 3 for the proseention is a Medi. 
cal Officer of the school. He states that 
tbe Headmaster drew his attention to the 
existence of tbe slaughter bouse near the 
school which was 50 yards off and in an. 
swer to the question put by tbe Court bo * 
stated that 

bad small comes from the side of the slaughter 
house when wind blows from (bat side. During . 
inspection 1 smelt tbe bad smell coming from that 
side. 

Witness 4 for the prosecution is an 
officer in charge of the police station at 
Garhwa. He says that ''bad smell comes 
from tbe slaughter house” and he gives bis 
reason for not taking any steps in the 
matter because he says that be understood 
that tbe school authorities were takiog 
necessary steps for the removal of the * 
slaughter house. Witness 5 is a shopkeeper 
of tbe village who states that tbe slaughter 
bouses in question are visible from the road 
and are kept in bad condition and bad 
smell comes therefrom; tbe houses of the - 
accused are kaeba houses. The next wit- 
ness is also a man of that place and is a 
cultivator and sweetmeat seller. Ho says 
that the houses of tbe opposite party give 
very bad smell; tbe bad smell is felt when 
strong wind blows. The last witness is the 
Head master himself who says in his evi- 
dence : 

Frequently bad smell cornea from tho bouses of 
the accused persons to the school classaa, and the 
hostel and Hcadmaster^s quarters. Within the • 
school compound we often find pieces of meat and* 
bones dropped by birds or dogs. Sometimes wh^* 
the smell becomes unbearable wo have to dismiss^ 
tho classes. 
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We were also taken through the docn. 
mentary evidence in the case. This com- 
pletely corroborates and supports the oral 
evidence which has jnst been 8 uaimari 2 ed. 
The evidence which I have briefly sam- 
mai'ized above was accepted by the learned 
Magistrate who heard these witnesses and 
saw their demeanonr in the witness-box. 1 
cannot see any error in law which he has 
committed in accepting this overwhelming 
evidence and 1 hold that the conclusion at 
which be has arrived was absolutely justi- 
fied by the evidence. I am not referring to 
the evidence of the opposite party because 
the learned Magistrate has given good rea- 
sons why he cannot place any reliance 
upon that evidence and as a Court of fact 
his decision is final. 

The question then arises whether the 
recommendation made by the learned Judi- 
cial Commissioner should be accepted. Now 
it is to be remembered that the learned 
Magistrate had complete jarisdiction to 
adopt either of the conrses provided in 
S. 133. Sub-cl. (l) itself contemplates that 
a Magistrate may order that the trade or 
oocnpation be prohibited or regulated. In 
this case the only dispute between the par. 
ties was whether the trade which was being 
carried out by the opposite party should be 
ordered to be stopped. There was no dis- 
pute that it ehonld be regulated in any 
manner. The opposite party were insisting 
that they were carrying on their trade in a 
proper manner and that it was in these 
circumstances not a nuisance ; and when 
that matter has been decided against them, 
it is not within the province of a Court of 
revision to impose some conditions which 
the evidence in the present case does not 
justify and to which the minds of the par- 
ties were never directed. The learned 
Magistrate in bis explanation has pointed 
out why he did not think it proper to pass 
a conditional order for regulating the trade 
of the butchers. He says that he was of 
opinion that the Court was not able to 
frame a set of rules, or a set of conditions 
lor regulating the slaughtering of animals 
wd filing of meat by the opposite party. 
He also thought that the imposing of condi- 
tions would lead to a never ending trouble 
between the bafcoherg and the Garhwa 
Union becanse there will be complaints by 
the Union that the conditions were violated 
in this way and that way and the best 
Murse was to prohibit the trade (as he was 
inlly empowered to do under the law) and 


to enable the butchers to fix their trade at 
some other convenient place distant from the 
school premises. Ordinarily a Magistrate is 
not allowed to supplement bis judgment by 
means of an explanation; but in this case 
as the question was raised for the first time 
before the Judicial Commissioner and later 


on before this Court on behalf of the oppo- 
site party (there being nothing in the evi- 
dence whatsoever which suggested that the 
trade could be or should be allowed to be 
regulated in any particular manner), we 
have allowed ourselves to be impressed by 
the explanation which the learned Magis- 
trate has given. In these circumstances we! 
think that the learned Magistrate had exer. 
cised bis discretion in a proper and legal 
manner in passing the order which be has 
done. 

We have derived s^sistance from the two 
leading cases on this point in 7 Beng L K 
499^ and 7 Beng L JR 616.^ Both these 
cases related to similar facts. At p. 535 the 
learned Judges observed : 

The evidence of tbe tvitoesses for the prosecution 
goes to ebow that this slaughter bouse, constructed 
as It is, could not be carried on without creating 
nuisance. Looking at tbe whole evidence, we think, 
it cannot be said that tbe cause shown ought to 
have satisfied tbe Magistrate that bis order ought 
not to have been made. SVe cannot say that in 
point of law be was not fairly justified in coming 
to tbe eoDcluston. upon tbe ovidence before him, 
that tbe trade of slaughurlng cattle, as carried on 
by tbe defendants at tbe Kurya slaughter house, 
was injurious to the hsaltb of the community; nor 
can we say that bis order that such trade should 
be suppressed, was not a legal and proper order. 

The remarks apply a fortiori to the facta 
of the present case. At page 507 of the 
earlier case tbe following instructive passage 
occurs : 

As observed by Lord Tenlorden, In a case some, 
what similar to tbo present, Ber v. Cross, ^ tho 
license would not entitle tbo defendant to con- 
tjnne the business ono hour after it became a 
public nuisance to the noighbourhood. Although 
toe QommissioDors bad taken no steps under Act 
7 of 1865 against tbe defendants, tbo defendants 
had ample warning to sot tbeir house in order by 
the prosecution instituted against them by many 
h^dreds of tbeir neighbours In the course of last 


In the present case also the opposite 
party, though repeatedly informed from at 
l east 1930, have not set their h ouses in 

1 . Monloi^l Commisaioners of the Suburbs of 

499=16 W R CrT*^ ^ ® 

2, Munloipal Commissioners for the Suburbs ol 
^Uutta V. Amanat Ali. (1871) 7 Beng L R 

a. (1626) 2 Oar & P 483=81 R R 664=172 E R 
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order. As to the argument that the butchers 


had prescriptiye right to continue the trade 
^Thich existed in some form or other in 
this locality from 1844, the learned Judges 
observed as follows : 

As to the claioi of a prescriptive right aUaded 
to hj the learned J udge, we may observe that no 
prescriptive right to maintain the slaughter bouse 
in its present condition was set up before the joint 
Magistrate, nor could any such right have been 
effectually asserted: first, because it appears on the 
evidence that the slaughter house has existed in 
its present position only for about six. or at most 
jlO years; (as also in the ease before us) : secondly, 
itbere is no evidence that, even during the whole of 
ithat time, the place was used in the same manner 
and the stenches emitted to the same extent as at 
present; thirdly, in our opinion it is clear that no 
IcDgth of enjoyment cau legalise a public nuisance 
involviug actual danger to the health of the 
community. 

It is unfortunate that this order may to 
some extent interfere with the carrying on 
of the trade by the batchers who do not 
seem to he persons in substantial positions 
in life, but when people choose to live in a 
well ordered society, their personal liberties 
are often curtailed in the interest of the 
public at large and indeed the health of 
the public must be considered to be of 
paramount importance. Following the 
reasoning in the two cases referred to above 
I consider that the facts as found by the 
learned Magistrate justi&ed him in making 
the order which is recommended for revi. 
sioD and I have no hesitation in discharge 
ing the revision and con6rming the order 
passed by Mr. S. W. A. Bilgrami. 

Chatterji J* — I agree. 

N.S./R.K. Revision discharged. 
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Bankim Behari Sen — Petitioner. 

V. 

Yusuf ]iliafi and others — 

Opposite Party. 

Criminal Revn. No. 595 of 1938, Decided 
on 9th November 1938, from order of Dist. 
Magistrate, Gaya, D/- 22nd September 
1938. 

Criminal TriM — Acquittal — SetUng wide 
— Original charge under S. 427, 1. 

After bolding local inquiry without notice to 
parties Magiatrate concluding that offence wa* 
under S. 426 and acquitting accused under 
S. 247, Criminal P. C. — Acquittal held mu*t 
be »el atide. 

Accused was originally charged with oflenca 
under S. 427, I. P. C. But as a result of a lowl 
inquiry which the Magistrate held without notice 


to the parties during the course of trial he came 
to the conclusion that the offence made out was 
one under S. 426, I. P, C.. and io acquitted the 
accused under 8. 247, Criminal P. C. : 

Held that the order of a^uittal must be set 
aside as the trial was vitiated owing to the 
inquiry having been held without notice to the 
parties. [P 166 C 2) 

L. K. Chaudbury — for Petitioner. 

M. YasiQ Yunus — for Opposite Party. 

Order. — Although this Court is reluc. 
taut to interfere with an order of acquittal 
yet on account of the serious illegalities 
committed by the trial Court, I am afraid, 
I shall have to set aside the order of acquit- 
tal passed by it under 8. 247, Criminal 
P. C. To begin with, the charge framed 
against the accused was one under S. 427, 
I. P. C. This charge was never amended 
till for the first time we bear in the final 
order that the Magistrate thinks that the 
offence committed possibly came under 
S. 426, I. P. C., and after having come to 
that conclusion be acquits the accused 
under S. 247, Criminal P. C., because the 
complainant does not happen to be present 
on the date on which the Magistrate was 
to pronounce judgment. It appears, as point- 
ed out by Mr. Yasin Yunus, that be held 
a local inquiry and evidently it is upon the 
basis of that local enquiry that be has 
come to the conclusion that the offence 
made out was one under S. 426, 1. P. C., 
but even with regard to this local enquiry 
I see no indication in the order sheet as to 
when the Magistrate made up bis mind to 
go to the place and whether be informed 
the parties about the local inspection or 
not. The inspection note of course is dated 
4th September 1938. He has therefore uti- 
lized his observation in the course of the 
local enquiry for coming to a certain find- 
ing. As the local enquiry was held without 
any notice to the parties (so far as one can 
see from the order sheet) and as the charge, 
which was framed under S. 427, 1- P- C., 
was, in order to utilize the provisions of 
S. 247, Criminal P. 0., suddenly deemed 
to be a charge under S. 426, 1. P. C., on 
the basis of the observations made in tbej 
local inquiry, I am afraid the cumulative^ 
effect of all these is that the 
which is an order of acquittal under S. 247J 
Criminal P. C., is vitiated and therefore 
must be set aside. The case should be sens 
back to the Magistrate to be disposed of m 

accordance with law. 

N.S./R.K. Acquittal set aside. 


1939 


Patna 187 


Babu Bam V. Shyajjdeo (DhavU 


A, 1. R. 1939 Patna 187 

Dhavle J. 


Bahu Ram Pandey — Petitioner. 

7. 

Shyamdeo Narayan and others — 

Opposite Party. 

Criminal Bevo. Apple. No. 521 of 1938, 
Decided on 12th October 1938, against 
order of Bub -Divisional Magistrate, Si wan, 
D'. 28th January 1938. 

M Criminal P. C. (1896). S$. 14S and 439^ 
'Order under 5. 145*-lnterference in revision. 

High Court docs not interfere in revision ^itb 
orders under S. 145 on the merits as a rule. 

(P 167 C 21 

(b) Hindu Law^Joint family ^ Members of 
joint family recorded in revenue papers as 
boldinf each certain specific portion of pro- 
per ty^Tbis does not indicate separation. 

Where brothers are al) members of a joint family 
the mere fact coat iu the revenue papers each 
brother is recorded as bolding cortaLn specific per* 
tion of property cannot be taken as any indicatiou 
of separation among brothers : 18 All 376, Rel, 
on. [P 187 C 2) 

S. S. Bakahit aod lodu Bhusan Biswas 

— for Petitioner^ 

Jalosbwar Prasad — for Opposite Party. 

Order. — This applicatioo io revisioQ 
arises out of a proceeding under S. 145, 
Criminal P, C. The petitioner to this Court 
is the first patty in the proceeding. The 
trial Court held on a comparison of the 
•evidence put before me'' that the weight of 
this is on the side of the second party, and 
found accordingly that; possessioo of the 
disputed land lay with the second party 
piplal and his brothers." Against the order 
of the trying Magistrate an application was 
made to the Sessions Judge who went into 
the merits in some detail on all the points 
that appear to have been urged before me 
and declined to interfere. 


The learned advocate for the petitione 
who obtained a role from Manohar Lall 
explains that the application was admitte 
as soon as bo mentioned his first groun 
namely that the order of the Magisfcra 
^ras without jurisdiction in that it was i 
favoor of the brothers of Diplal who ai 
not patties to the proceeding. This contei 
tJon IS, on the words of S. 145, snb.s. (• 
correct, and the learned advocate for it 
opposite party, while referring to the ev 
donee that DipUl was joint with his br< 
thers, has not urged that it is of an 
importonca to him whether or not tt 
-offending words "and his brothere" aft< 


Diplal are allowed to remain in the order. 
The learned advocate for the petitioner 
urged somewhat strenuously that the judg- 
ment of the trial Court is defective in that 
DO reference was made to the presumption 
of correctness attachiug to the revisional 
record of rights, which I understand is 
dated 1918. He further contended that the 
omission of the trying Magistrate to bear 
that presumption in mind cannot be made 
good by the Sessions Judge. These conten. 
tious do not take into account the consi- 
deration that this Court does not interfere 
in revision with orders under 8. 145. Crimi- 
nal P. C., OQ the merits as a rule. Tbela\? 
does not provide an appeal, and the peti- 
tioner is fortunate that besides the trying 
Magistrate the Sessions Judge has looked 
into the merits of the case. The arguments 
before me also proceeded on the footing 
that because khewat No. 2/12 was in the 
name of Ramnarain tial while Diplol, the 
leading member of the second party in the 
present proceeding, had khewat No. 2/18 
therefore it must be taken that they were 
separate. That proposition is entirely unten- 
able in law, as will be seen from 18 All 
176’ which has been repeatedly referred to 
by their Lordships of the Judicial Commit* 
tee in several later cases. The evidence here 
was that Bamoarain Lai and Diplal and 
their brothers were all members of a joint 
family, and in fact, there was a deed of 
surrender executed by the father in 1916 
in which it was stated that all the brothers 
were joint. The revisional record of rights 
came two years afterwards, bub it is not 
pretended that there is any indication on 
the record that in the interval their family 
had become separate. The entries in the 
revenue papers, namely the khewats and the’ 
D. Register that followed those khewats^ 
can, in these circumstances, not be taken! 
as any indication of separation among tho^ 
brothers. The result is that the petitioner^ 
will have the satisfaction, by means of this 
application in revision, only of having the 
three words ‘ and hU brothers'* after the 
name of Diplal struck out from the 'order 
of the trying Magistrate, and that for the 
rest the rule must be disobargod. 


D.S./B.K. 


Order accordingly. 


1. OajBDdra Singh v. Sardsc Singh. (1606) 18 All 
176=1896 A W N 98. ^ 
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Mohamad Noor J. 

Deonandan Pandey — Appellant. 

V. 

Bampirita Bai — Respondent. 

Appeals Nos. 1065 and 1066 of 1936, 
Decided on Ist November 1938, from appel- 
late decrees of Snb-Judge, Arrah, D/. 4th 
September 1936. 

Bengal Irrigation Act (3 of 1876). S». 47, 59 
and 63— Only registered owner can sue for 
r«nt — In suit for rent by such owner defen* 
dants cannot plead that rent wai due to ionae 
one eUe eUo. 

The scheme of the Act is that the Cane! Depart* 
ment wUi deal with those owners ooly whose 
names are registered in their books, and they will 
issue authority for the realization of the rent in 
their favour only. Reading Ss. 47, 69 and 6$, 
taken together it 1$ clear that no one else, except a 
registered owner who has been awarded right to 
realize rent, can sue for rent and when such a 
person has brought a suit, the defendants cannot 
plead that the rent was due to some one else also. 

tP 189 0 1, 2] 

Harians Kumar — for Appellant. 

B. P. Mahaseth — for Respondent. 

Judgment. — These two second appeals 
arise out of two suits instituted by the 
same plaintiff against two different defen* 
dants for realization of what is called 
channel rent, Under the Bengal Irrigation 
Act the canal water is brought in Goyern. 
meot chaoDels up to a certain point and 
then it is distributed among the cultivators 
through private channels owned by private 
individuals who are described in the Act as 
the owners of the channels. Under S. 59 
of the Act the owner of a village channel is 
bound to construct and maintain the village 
channels for irrigation and drainage and to 
keep them and other necessary construe* 
tions in that connexion in an efficient con* 
dition and to allow their use on such terms 
as may be declared equitable by the Canal 
Officer. He is entitled to get supply of 
water at the rate fixed and is also entitled 
to receive rent for the use of the village 
channel by other persons as the Canal 
Officer may award. S. 47 of the Act enjoins 
upon the Canal Officer to keep a register of 
all village channels whether existing or 
constructed under the Act and to register 
the names of the owners of every private 
channel. 

The plaintiff's case is that he is the 
registered owner of channels Nos. 189 and 
550 of village Raimalpur alias Sikrabata 
and that as such he su^ the defendants of 
the two suits who used them for the reco* 


Eai (Mohamad Noor J.) i.LR 

very of the channel rent according to the 
rate fixed by the Canal Officer, The defence 
material for the purposes of these appeals, 
was that the plaintiff was not the only 
owner of the channels in question and that 
some other persons, namely Ramdip 
Pandey and others, were also co-owners of 
the two channels and that the plaintiffs 
share of rent was only one-third and the 
remaining two.thirds was payable to the 
aforesaid persons. There was a plea of pay- 
ment also which was disallowed by the 
trial Court and we are not concerned with 
it in these appeals. 

In order to meet the main defence of the 
defendants the plaintiff urged that as be 
alone was registered as the owner of the 
channels in question in the Canal Office, be 
alone was entitled to realize the rent and 
that the defendants were precluded from 
asserting that a part of the channel rent, 
was due to some one else and that if others 
had any interest in the channels they could 
realize their dues from the plaintiff. The^ 
plaintiff also denied that Ramdip Pandey 
and others had any interest in bis channels. 
The learned Munsif decreed the suit. He* 
examined the scheme of the Bengal Irriga* 
tioo Act and came to the conclusion that 
the plaintiff alone was entitled to realize* 
the channel rent. He also found that the 
defendants failed to prove that any other 
pei'son was the cosharer of the plaintiff in 
these channels. On appeal by the defendants,, 
the learned Subordinate Judge has modified 
the decree of the trial Court. He has held 
that Ramdip Panday and others were owners- 
of the channels to the extent of two-third 
and that the plaintiff was not entitled to* 
realise the entire rent. He therefore decreed 
the plaintiff's suit to the extent of one- 
third of the claim only. The plaintiff has^ 
preferred these two second appeals, 

In my opinion the view taken by the- 
learned Munsif was correct. The right to* 
realise rent for the use of the channels by 
the villagers for irrigation purposes is pro- 
vided for in the Act and the rate at which 
the rent is to be realized is to be fixed and 
awarded by the Canal Department. S. 59' 
of the Act says that "every owner of a vil- 
lage channel shall be bound" etc. etc. and 
shall be entitled "(e) to receive such rent, 
for the use of the village channel by other 
persons as the Canal Officer may award 
him." It is therefore clear that the right to* 
realise the rent is dependent upon the* 
awai'd of the Canal Officer and in this case* 
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the khatiwaois. Css. 1 to 1-B. are id 
fayour of the plaintiff only and they autho* 
rise ooly the plaintiff to realise the rent at 
the rate of Be. 0-2-9 per bigba from 1929-30 
to 1938-39. 

Section 63 of the Act authorizes the 
representative of a deceased owner of a 
cbaDoel to apply for registration of bis 
came. Then it provides that if each an 
application for registry be not made with- 
in six weeks from the death of the owner 
the remaining registered owners of the vil- 
lage channel, if any, shall be deemed to be 
the owners of the entire interest in the 
Tillage chaonel until some other person 
shall have established bis claim to be 
registered as owner in place of the deceas- 
ed. This oleaily shows that in case no 
representative of a deceased owner is regis- 
tered as owner of the channel in the Canal 
Department, the remaining owners alone 
ehall be deemed to be the owners of the 
channel and the representative of a deceas- 
ed owner will not be entitled to realise the 
rent though there is no question that he is 
also a co-owner of the channel. The Section 
further provides that if a sole registered 
owner dies and the name of his representa- 
tive has not been registered the Canal 
Officer shall be deemed to be his represen- 
tative for the purposes of this part of the 
Act and shall exercise all rights and be 
bound by all liabilities which attached to 
the deceased in respect of his ownership of 
the village channel nntil some person shall 
nave established his right to be registered 
as owner thereof in place of the deceased, 
and then it provides what the Canal Offi- 

will do with regard to the money which 
be receiv^ and spends in exercise of the 
right which devolves upon him on the 
d^th of ^e sole registered owner of the 
channel. The scheme of the Act therefore 
seems to be that the Canal Department 
will deal with those owners only whose 
names are registered in their books, and 

of Thrilnf Authority for the realisation 
of the rent m their favoor only, the obvi- 

being that those who ie the 
village channels may deBoitely know to 

PAyable and how much 

y 0 be in a position to enforce the UabiUty 

S 69 oUrA° »"■' “ provided in 

b. 69 of the Aot against those owners only 

t S3. 47 ”9 aul 

bhit nn I olearly of opinion 

that no one else except a regUtered owner 


who has been awarded right to realize rent 
can sue for rent and when such a person! 
has brought a suit the defendants cannot^ 
plead that the rent was due to some one 
else also. This plea, if allowed, will lead to. 
serious anomalies and complications which 
will make the working of the Act impossi- 
ble and the realization of rent will be diffi- 
cult. Issues of title will have to be decided 
in a simple suit and tbe carrying out of the 
liability of mainteDanceof tbe channel will 
become difficult to enforce- 

Mr. P. P. Varma, appearing on behalf of 
the respondents, relied upon the dehnition 
of owner' in the Irrigation Act. According 
to it 

otVDer includes every person having a joint interest 
in the ownership of tbe thing specified and all 
rights and obligatioos which attach to an owner 
under tbe provisions of the Act shall attach jointly 
and severally to every person having such joint 
interest in the ownership. 

The learned advocate contended that all 
those who have a joiot interest in the 
chaonel come within the term 'owner' as 
mentioned in S. 59 of the Act. But we are 
nob concerned with the question whether 
anyone else other than the plaintiff is also 
a joint owner of the channel with him. The 
question is whether anyone else even if an 
owner bub nob registered can realize rent 
directly from the oulbiyators. The very 
definition of owner shows that the right of 
joint owners can be exercised by them 
jointly or severally. So any one of them 
can exercise the right, and as I have shown 
only those can sue who have been registered 
This will not be adverse to the interest of 
those who have not been registered The 
registered owner will be acting on behalf 
of them all. 


xuou 1,00 learnea Muneif has, as I have 
said, held that there was no evidence to 

®^®® fchan the 

plaintiff had a share in the obannels. The 
defendants had filed a copy of a compro. 
mise petition to prove that the channels in 
question are owned to the extent of bwo- 
thirds by Ramdip Pandey and others. The 
learned Munsif refused to act upon it on 

show that the compromise petition was 
® dwrw was passed according 
to lb. The learned Subordinate Judge has^ 
m my opinion, wrongly acted upon it He 

f f5®^y ® tbe petition 

?n PSffeotly right 

in not acting upon it. In this respwt also 
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the judgment of the learned Subordinate 
Judge is erroneous. But in my opinion the 
question need not be gone into in this case» 
as for the purposes of the present suit it is 
enough to hold that the plaintiff is admit- 
tedly the only registered owner of the 
channels and as the Canal Department 
has authorized him to realize the rent, he 
alone can do so. The result is that I set 
aside the decree of the lower Appellate 
Court and restore that of the learned 
Munsif. The appellant will be entitled to 
bis costs in this Court as well as in the 
Court of Appeal below, 

D.S./R.K. Decree set aside. 
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Courxney-Terrell C. J. and James J. 
Khirod Ranjan Das — Appellant. 

V. 

Syed Mohammad Wasy — Respondent. 
Letters Patent Appeal No. 9 of 1937» 
Decided on 28th January 1938. from deci- 
sion of Mohamad Noor J.. in Appeal 
No. 801 of 19 34, D/- 24th February 1937, 

(a) Tort — Joint tort*feafor«~Act in furtbor- 
ance of common deiign is necessary (Per 
Afohamod Noor J.). 

Persons are said to be joint tort-feasors tv hen 
their respective shares in the commission of the 
tort are done ID furtherance of a common design. 

(P 191 C 2] 

(b) Master and Servant — Wrongful dU« 
miasal— Damages — Measure of (Per Mohamad 
Noor J .). 

The measure of damages for wrongful dismissal 
independent of damages for the loss of character is 
the amount of wages which the plaintifi was pre* 
vented from earning by reason of bis wrongful 
dismissal. CP 0 2J 

(c) Tort — Joint tort-feasors — Master and 
servant committing two separate wrongful acts 
— Suit for damages for wrongful^ dismissal 
against both— -'Damages awarded against matter 
— No separate damages can be awarded against 
servant aUo unless damages awarded are in* 
sufficient (Per J/o^ia wad Noor J.). 

The principle that an action against the prin- 
cipal bars an action against the servant cannot be 
applied where there are not two actions but only 
one in which both the master and the servant 
have been impleaded. That principle is applicable 
iu cases in which a wrong act is done by a servant 
for which the master is also liable and in cases of 
joint tort.feasors and not in cases where both the 
master and the servant commit two separate 
wrongful acts. [P ^ ^3 

A suit for damages for wrongful dismissal was 
filed ugainst both the master who dismis^ the 
plain ‘.ifi and the servant who was responsible for 
the dismissal by making a report against the 
plaintiff. Plaintiff was awarded damages as against 


A. 

the master. He claimed damages as against the 
servant. But the servant contended that the 
plaiDt:ff was barred from so doing : 

H^ld that the plaintiff was not barred front 
claiming damages against the servant as the prb- 
ciple that an action against the principal bars an 
action against the servant was not applicable bat 
that he could not be awarded separate damages 
against the servant also unless the dam^es 
awarded as against the principal were insufficient. 

1] 

(d) Libel — Accepting libellous statement to- 
be true is not actionable (Per Afo/tomod 
Noor J.). 

Accepting a libellous statement to be true is not 
actionable. Hence where a person dismisses an- 
other on the basis of a libellous report made by hb 
subordinate but there is nothing defamatory in the 
order of dismissal, such person cannot be held 
liable for libel. (P 1^2 C 1. 2} 

(e) Libel — Qualified privilege — Defendant 
need not prove truth of allegation unless plain-, 
tiff proves malice (Per Mohamad Noor J,). 

Where a subordinate sends a report which con- 
tains libellous matter on being asked by bis supe- 
rior. the occasion is a privileged one and law will 
not presume malice; and unless malice is proved it 
cannot be said that the subordinate abused tbo 
occasion for ulterior motive. He is not required to 
substantiate the truth of the accusation unless 
plaintiff proves malice : (2692) A C 73, ReL on. 

tP193Cl ; P 194 0 2] 

(f) Libel — Question of malice is one of fact 
(Per Mohamad Noor J,), 

The question whether the occasion was privi- 
leged is one of law, bot whether there was malice 
is one of fact. (P 123 C 2] 

(g> Appeal— Letters Patent— Suit based upon 
wrongful dismissal — Appeal on ground of suit 
for defamation — Letters Patent appeal not 
maintainable (Per Courtney-Terrell C. J. and 
Jame$ J.) 

A Letters Patent Appeal was filed on the con- 
tention that the suit was for defamation. But it 
was clear from the pleadings that tho suit waa 
based upon wrongful dismissal and not on defa* 
mation : 

Mold that the appeal was not maintainable. 

(P 194 C 2) 

Hareshwar Prasad Sinba aod Rati Kaot 
Cbaudbury — /or Appellant. 

S. N. Bose — for Respondent. 

Appeal No. 801 of 1934. 

Mohamad Noor J. — This is an appeal 
by defendant 4 of a suit instituted by the 
plaintiff-respondent for recovery of damages 
for wrongful dismissal. The plaintiff was a 
travelling ticket examiner under the B. N. 
W. Railway. It appears that an application 
purporting to be on behalf of the residents 
of Digwara in the district of Saran, was 
submitted to the authorities of the railway 
complaining against the conduct of the 
plaintiff. The main allegation against hi® 
was that he was carrying on an intrig^^ 
with a certain lady doctor who was resid- 
ing in Digwara Bazar and that his condoc 
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gave annoyance to the residents of the vil- 
lage. This petition was in due course sent 
for inquiry to defendaot 4 who was the 
TrafEc Inspector under the railway. He 
submitted a report in which be referred to 
some previous dereliction of duty by the 
plaintiff and reported that the allegation 
made against him in the petition was true, 
adding that on the night of lltb March 
193I, he had himself seen the plaintiff 
getting down from a train at Digwara and * 
had a talk with him, thereby supporting 
the allegation in the petition of his paying 
visits to Digwara. The Traffic Superinteo* 
dent after making some inquiry reported 
for the dismissal of the plaintiff from the 
railway service and thereopoD the Traffic 
Manager of the Railway dismissed him 
with effect from 26th March 1931. The 
plaintiff thereupon after serving notices 
brought the present suit for recovery of 
damages amounting to JEU. 900 for loss of 
service by wrongful dismissal. His suit was 
egaioBt (l) the Railway Company, (2) the 
Traffic Manager of the Railway Company, 
(3) the Traffic SuperiotendeDt and (4) the 
appellant who was Traffic Inspector. 


The trial Court held the dismissal to be 
wrong and that the report of defendant 4 
about the plaintiff being at Digwara on the 
night of lltb March 1931, and the charge 
of bis intrigue with the lady doctor were 
false, and that on the night of 11th March 
1981, be was working on the section be- 
tween Sonepur and Muzafferpur. It there- 
fore gave the plaintiff a decree for Be. 25 
only, being his one month s salary to which 
he held him entitled to in lieu of notice. It 
dismissed the suit against the remaining 
defendants and ordered the parties to bear 
their own costs. The plaintiff appealed, 
and the lower Appellate Court, over and 
above the decree granted by the trial Court 
against the company, has given the plaintiff 
a decree for damages amounting to Rs. 160 
with cosfcg in both the Courts against 

who has pie. 
second appeal. The main points 
appellaot are that 
of the Sintiff dismissal 

appellant nor could a decree be passed for 

the plaintiff was priyileged. The ffrst 

advo^f/-^, learned 

?aw of principle of the 

law of England that a judgment against the 


principal bars an action against the ser. 
vaot. He relied upon the decision in (1872) 
TCP 547* and contended that though by 
25 & 26 Geo. V, c. 30, the Uw in England 
has been changed by statute, theCommoa 
law of England still applies to this country 
as a principle of justice, equity and good 
conscience till the Legislature of this coun- 
try intervenes. He relied upon the case in 
3 Cal 353.- 


Now the plaintiff in this case has two 
grievances. One is that he was wrongfully 
dismissed and the other is that he was 
libelled by the appellant in bis report sub- 
mitted to the Traffic Manager. The two 
stand upon two different footings. The 
measures of damages for the two wrongs 
and the liability for them are separate and 
different. The defendants cannot be said to 
be joint tort-feasors either in respect of the 
wrongful dismissal or in respect of the libel. 
Pei'soDS are said to be joint tort-feasors 
when their respective shares in the com- 
mission of the tort are done in the fur- 
therance of a common design: Clerk and 
Lindsell on Tort, p. 59. In this case there 
is no allegation that the defendants had a 
common design to dismiss the plaintiff or 
to libel him. I shall therefore deal with 
them separately. Regarding the first, the 
gist of the wrong is the dismissal of the 
plaintiff without just and lawful cause. 
The liability is of the railway company 
and of the Traffic Manager, defendant 2- 
Defendant 4 is also liable for bvingiog 
about that dismissal, Now it having been 
found by the trial Court that the plaintiff 
was dismissed from a permanent service 
without notice, it was for the defendants, 
who are liable for this wrong, to show that 
the dismissal was for just and lawful 
cause. The Court has fouod that the charge 
against the plaintiff was not true and 
therefore the dismissal was wrong. The! 
measure of damages in such a caseindepen- 
dent of damages for the loss of character is 
the amount of wages which the plaintiff 
was prevented from earning by reason of 
his wrongful dismissal : Halsbury's Laws 
of England. Vol. 22, page 367. 


me piaiDtitf s case was that at the time 
of the employment be was promised a life- 
long service if he worked honestly and dili, 
gently, and claimed dam ages for 29 years* 

1. Brinsmead v. Harrison, (TsTS) TCP 647 = 4i 

L J 0 P 190^27 L T 99=20 W R 784 

2. Hemeodra Knmar MuUick v, Bajendro L.all 

Moonshee, (1877) 8 Cal 888=1 0 L R ^8. 
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service at the rate of Rs. 25 per month, 
i-elinquisbiDg out of it Rs. 7801. The trial 
Court has not speci6cally found any sach 
promise, but having assumed it, has held 
that the plaintiff was liable to be dismissed 
on ODO montb*3 notice and has allowed 
him one month's salary in lieu of it. The 
learned Subordinate Judge has allowed six 
months salary* without finding that this 
was the amount which the plaintiff lost on 
account of the wrongful dismissal. He has 
given a decree for this amount for what he 
calls loss of character which is independent 
of the wrongful dismissal. The adequacy or 
otherwise of the damages awarded to the 
plaintiff by the trial Court is not before 
me nor is there any finding or material for 
finding the loss of wages to the plaintiff 
on account of the wrongful dismissal, and 
whether it was more than one month's 
salary. The only question before me in this 
oonnexioD is whether the plaintiff, having 
obtained damages to which according to 
the trial Court be was entitled, can get a 
separate damages from the appellant. In my 
opinion, though the principle contended for 
by the learned advocate for the appellant 
is not applicable, the plaintiff is not entitled 
to it. The principle that an action against 
the principal bars an action against the 
servant cannot be applied to this case, 
firstly, because there are not two actions 
but only one in which both the master 
and the servant have been impleaded and, 
secondly, because the liability of the appel- 
lant is for his bringing about the dismissal. 
The plaintiff bad two causes of action : 
one against the railway for dismissing him 
without just and lawful cause and another 
against the appellant for being responsible 
for that dismissal. The principle contend^ 
for by the learned advocate is applicable in 
cases in which a wrong act is done by a 
servant for which the roaster is also liable 
and in cases of joint tort-feasors, and nob 
in cases where both the master and the 
servant commit two separate wrongful acts. 
But the plaintiff having been awarded 
damages on the basis of loss of wages to 
which he was held to be entitled, no sepa- 
rate damages can be awarded against the 
appellant in the absence of any finding that 
the damage awarded by the trial Court for 
loss of service was insufficient. 

Kext comes the consideration of the loss 
of character of the plaintiff on ac^unt of 
the libel contained in the appellant's report 
[to his superior officer which, as I have said, 


A, LB, 

stands upon a different footing, and for thU[ 
the liability is mainly of the appellant. ThJ 
railway is liable indirectly, as the libel was 
published by the appellant in the course of 
the employment. The railway through its 
agent, defendant 2, the Traffic Manager 
only accepted the report of the appellant 
but did not itself libel the plaintiff. Accept, 
ing a libellous statement to be true is not 
actionable. The order of dismissal is not 
on the record and there is nothing to show 
that there is any defamatory word in that 
order. There is no allegation in this cass 
that the railway through its officer did 
anything to libel the plaintiff. Now it has 
been contended by Mr. S. N. Bose that the 
appellant was protected by qualified privi- 
lege. The principal law in this respect is 
thus stated in Gatley on Libel and Slander 
(page 215) : 

The principle upon which the law of qualified 
privilege re$ts is this : that where words are pub- 
lished which are both false and defamatory, the 
law presumes malice on the part of the person 
who publishes them. The publication may how- 
ever take place under circumstances which create 
a qualified privilege. If so, the presumption of 
malice is rebutted by the privilege, and in an 
action for libel or slander founded on a publica- 
tion upon a privileged occasion the plaintifi has to 
prove express malice on the part of the person res* 
ponsible for the publication. The effect of proving 
express malice is sometimes spoken of as defeating 
the privilege. This ie a convenient expression and 
conveys in a single word a correct idea of what 
has really happened, namely that although the 
occasion remains a privileged occasion, the privi- 
1^6 afforded by the occasion cisases to be an effec- 
tive weapon of defence. The reason for this U 
obvious. Qualified privilege is a defence only to 
the extent that it throws on the plaintiff the bur* 
den of proving express malice. Directly the plain- 
tiff succeeds in doing this, the defence vanishes, 
and it becomes immaterial that the publication 
was on a privileged occasion. 

The libel, the subject-matter of the suit, 
is coDtaioed in the report (Ex. J) submitted 
by the appellant to the Traffic Manager on 
31st March 1931. The question for con. 
sideratioD is whether this report bad a 
qualified privilege, and secondly whether 
tho appellant abused the occasion for some 
ulterior motive; or, in other words, whe- 
ther the report was actuated by malice. 
Now, as to the privilege, it is an admitted 
fact that the appellant did not send the 
report of his own accord. A petition pur- 
porting to have been signed by numerous 
residents of Digwara was sent to the rail- 
way authorities and the appellant 
asked to enquire and report. The re^rt 
was submitted to the superior officer and no 
one was told anything about it. Therefore 
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there is no question that on account of 
tbo position which the appellant held he 
was bound to submit report to his superior 
oCBcers and the occasion was undoubtedly 
privileged. Therefore law will not presume 
maliG6i and unless malice is proved it can- 
not be said that the appellant abused the 
occasion for ulterior motive. Gatley on 
Libel at page 313 says : 

Where a defence of qualified privilege is set up, 
it is for the defendant to allege and prove all such 
facts and circumstances as are necessary to bring 
the words complained of within the privilege. . . 
The onus lies on the plaintiff to prove malice and 
Qot OQ the defendant to prove his bona fides or 
absence of malice, for where the occasion is pri- 
vileged. the bona fidea of the defendant is always 
presumed. 'Once there is proof that the defendant 
published the defamatory matter on a privileged 
occasion, it will be assumed be did so honestly 
believing bis statement to be true, unless there is 
some ovidence. the onus of giving which lies on 
the plaintiff, from which a contrary Inference may 
be drawn/ The moment the Judge rules that the 
•occasion is privileged, the burden of showing that 
the defendant did not act in respect of the reason 
•of tbe privilege, but for some other and indirect 
reason, is thrown upon tbe plaintiff. 

At page 691 be says : 

The burden of proof lies upon tbe plaintiff to 
show that tbe defendant was actuated by the 
malice where the occasion on which the words 
were published is one of qualified privilege. 

Now, the report has been found to be 
false and in one particular, namely that 
the appellant had himself seen the plaintiff 
on tbo night of 11th March 
Tool, it was false to the knowledge of the 
appeU^t. I shall deal with this finding 
later. But in my opinion this is not enough 
to entitle the plaintiff to get damages, unless 
express malice is proved. 

Now the learned Munsit has found that 
the plaintiff s allegation of malice against 
the aptwllant WM unfoanded. The learned 
Subordinate Judge has not reversed this 
finding. No doubt, in his judgment he 
■mentions that the appellant acted mali. 

‘3 clear 

from the judgment that the malice referred 

when 1 A presnmes 

wnen a man defames another. Ordinarily 

maUce will be presumed and need Mt be 

the libel is 

I-PSkSiSj 

March 1931. 


it must be held that he was actuated by 
malice. He has relied upon a decision of 
the Madras High Court in 24 M L J 8^ for 
tbe proposition that when a defamatory 
statement is false to the knowledge of the 
defendant the plaintiff is entitled to 
damages. It, however, appears from tbe 
judgment of Miller J. in that case that 
malice was proved. Tbe learned advocate 
relied upon Ayyer’s Law of Tort at pp. 299 
and 300 and contended that the untruth of 
the statement to tbe knowledge of the 
defendant is conclusive proof of malice. 
Tbe same thing is mentioned in Salmond 
at p. 428. The question whether tbe occa- 
sion was privileged is one of law, bub whe. 
tber there was malice is one of fact. 
Salmond in bis Law of Tort at page 428 
says : 

The oxifiUoca of malice is a question of fact for 
tbe jury, but tbe burden of proof lies upon tbe 
plaintiff; and tbe Judge has to be satisfied that 
there is some reasonable evidence of malice to go 
to tbe jury. On a plea of privilege, it is not for the 
defendant to prove that be used his privilege 
bonesUy and for its proper purpose; it is for tbe 
plaintiff to prove that the privilege has been 
maliciously abused. 

It is true from tbe fact that the aconea. 
tion was false to the knowledge of the 
defendant A Court of fact may hold that 
there was malice. It is not open to me to 
reverse tbe finding of tbe fact arrived at by 
the learned Jlansif which was not challeng- 
ed by either party before the learned Sub- 
ordinate Judge. Though on the one hand, 
it may be argued that having found that 
the statement in the report of the appel- 
lant that the plaintiff was seen at Digwara 
on tbe night of 11th March 1931, the 
Court ought to have held that the appel. 
lant was actuated by malice; on the other 
hand, it may be argued that the fact that 
the appellant had no malice against the 
plaintiff ought to have weighed with the 
learned Munsif in deciding that the report 
was true. I must act on tbe finding as it 
stands. If the finding that the accusation 
of the appellant was false is conolusive the 
finding that the appellant had no malice is 

I canoob accept the^w 
and reject the other, and come to my own 
finding about malice. Had it been open^ 

"gS Sme ra’diS uX ^ 

won. ihe judgment of the learned 

8. Vaidyanatha Sastrial ^ 

Thambican, (iflia) 24 M L J®8=W 
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indications of want of common knowledge, 
especially when he has commented upon 
the fact that the permanent employees of 
the railway are required to contribute 
towards the Provident Fund. Unfortunately 
all the evidence on the point for some reason 
or other has not been considered by the 
learned Munsif. The plaintiff refuted the 
statement of the appellant about bis being 
at Digwara on 11th March by deposing 
that on that night he was working on the 
Sonepur-Samastipore line and in support 
of it produced some papers alleged to have 
been signed or initialled by the various 
station masters. None of them was how. 
ever examined as a witness. 

The story is based upon the testimony 
of the plaintiff alone. He himself proved 
the initials or signatures of the station 
masters. The absence of the station masters 
from the witness.bos is very suspicious. 
Wbat the learned Subordinate Judge has 
called unimpeachable evidence is the testi* 
mony of the plaintiff himself and of no one 
else. A little experience would have demand- 
ed caution in accepting the evidence of the 
plaintiff. Then the fact that one of the 
tickets for which the plaintiff alleged to 
have realized excess fare was of a different 
train is also suspicions. The reports of the 
Traffic Superintendent (Ex. D-2), who 
could nob be examined as he was absent in 
England, states that when be held the 
enquiry one of the Station Masters con- 
earned. Mr. YouDg, had told him that his 
signature on the plaintiff's book was forged. 
This previous record of service of the plain, 
tiff has not been clear. The learned Munsif 
has commented upon the fact that the 
defendant did not call the Station Masters 
to disprove the statement of the plaintiff. 
It was unfair to expect the appellant to 
call as bis witnesses those persons who 
were said to have signed the plaintiff's 
books in token of his having worked on 
Sonepore.Samastipore line on the night 
in question. Then this is in effect expect- 
ing the appellant to prove the truth of his 
allegation. This was not necessary when 
malice was not proved. In (1891) A C 73^ 
where the jury were told that the existence 
of privilege was contingent upon whether 
in their opinion the defendant honestly 
believed his volunteered communication to 
be true, and that the burden of proof to 
that effect was upon him, it was held that 

4, Jenoure v. Delmegc, (1891) A 0 78=60 LJPO 
11=68 L T 814=89 W R 888=65 J P 500. 
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this was misdirection, and the verdict in^ 
favour of the plaintiff was set aside. I have- 
referred to these facts not with a view to- 
set aside the finding of the Munsif but to 
show that if the facts are re. opened there 
are other aspects of the case to be con. 
sidered. The learned advocate for the res. 
pendent pointed out that the finding of the- 
learned Munsif about the falsity of ths 
charges was not questioned before the 
learned Subordinate Judge. This is so, but 
it does not follow that the appellant admit, 
ted that his report was false. The lawyers- 
who appeared might have thought that 
legal argument would be sufficient in the- 
case. 

Id my opinion, the law is that when 
there is a qualified privilege the defendant 
is not required to substantiate the truth of 
the accusation unless the plaintiff proves 
malice and the decree against the appellant^ 
cannot be supported. I set aside the decree* 
of the learned Subordinate Judge and res. 
tore that of the learned Munsif. As it has 
been fouud that the accusation against the 
plaintiff was false, I direct that the parties 
bear their own costs in this Court and the* 
Court of Appeal below. Leave for a Letters 
Patent Appeal is asked for and is allowed. 

Letters Patent Appeal 

Judgment. — This appeal comes up 
before us on the contention that this is a 
suit for defamation, but it is not a suit for 
defamation but a suit for wrongful dismissatj 
and this is clear from the pleadings. It is 
obvious that the appeal cannot be main- 
tained if the soit is based upon wrongful 
dismissal and not on defamation. The 
appeal and the suit are dismissed against 
the respondent.defendant 4 with costs^ 
throughout. 

K.S./R.k. Order accordinoh* 
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First Appeals Nos. 65 and 69 of 1935, 
Decided on 29 th August 1938, from decision 
of Sub.Judge, Patna, D/- 22nd December 
1934. 

Cootrmct^Indcmnity — Benefit! of — 
lereee of portion* of mortgage property und^ 
taking to pay tele consideration to mortgag 
— Contract of indemnity U created beti^o 
mortgagor and traneferee* to relieve lorw 
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from mortgage liability ^ Cau»e of actioa to 
enforce contract when arises stated — Limitation 
is governed by Art* 83, Limitation Act — Donee 
from mortgagor taking remaining property 
free from encumbrance is entitled to benefits 
of contract. 


Where there Is an undertaking by the vendee or 
other transferee to pay off a mortgage debt ezisU 
log on the property, the covenant is not merely 
one to pay the purchase money in a particular 
tEiannsr to the vendor's nominee, but one to relieve 
the vendor from the liability of the mortgage, and 
in that sense there is a contract of indemnity, 
which may be expressed or implied. In such cases 
a cause of action arises when the vendor or a 
transferee entitled to the benefits of the contract 
with the vendor is actually damni6ed by the sale 
of the property in the suit by the mortgagee, and, 
under ^rt. 6S« Limitation Act, the plaintiff has 
three years from tho time when bo is so damnified: 
AI B 2938 All 297 (F B). Hsl. on : A J B 2930 
Pat iC and AIR 2931 Pal 271, Bef.iP 197 0 1] 


Mortgagor sold a portion of the mortgage pro* 
parties to certain persons and the sale consideration 
was left with the transferees who undertook to 
pay it directly to the mortgagee towards the satis* 
faction of the mortgage debt. The mortgagor then 
g)ft^ a portion of the remaining properties to one 
of bis heira, free from encumbrances. The trans* 
fetees having failed to pay the said amount to the 
mortgagee, the latter brought a suit upon the 
mortgage and the properties which bad been trana- 
feraed and also that which had been gifted were 
sold in execution of the mortgage decree. The heir 
whose property was so sold filed a suit for recover* 
Ing the amount of loss which she had sustained on 
account of the failure of the transferees and othora 
^ pay those portions of the mortgage debt which 
they bad uodertaken to pay and joined among 
others, the transferees as defendants to the suit:’ 

Hold that the heir was entitled to the benefit of 
contract l»tween the mortgagor and the trans* 

M ^ ^ AIR 2930 P C 

2SS, Foil. (p igg Q 

KUhore Prasad (in No. 
69 a Bay Goru Satan Prasad and B. 0. 
Sinba (m No. 66) _ for Appellant 

B. G, De. B. N. Mitter. Syed Ali Khan. 
Ohandhory Mathura Prasad. Ram 
Ohander Prasad. Syed Hasan and Ajit 
Kumar Mitter — for Respondent. 

Dhayle J,— These appeals arise out of a 
BUit for the recovery of Rs. 7222, the 
amount for which the plaintiffs properties 
wore Bold in execution of a mortgage 

N *^ 1 ^ 5^ 5^“”^ Saiyid BadahSi 

31 properties subject to a mortgage. Shortly 
before his dw h the amount of this mSt 
gage WM Mttled at Rs. 61,200 and odd 

mSf Nawab. a brother of the 

mortgagors, took a one-third interest in 

Proi«ttie8 and in the mort. 

1920 1st M u August 

1920 he sold his share in 6ve of the pro. 


perties to defendant 2 for Bs. 6581*6>0, 
which sum was left with the purchaser for 
payment towards the mortgage debt. In 
October 1920, he similarly sold one pro. 
perty to defendants 3 and 4 for Bs. 3000, 
which amount was to be paid by the par. 
chaser towards tbe mortgage. The same 
month be also gave 6ve other properties 
to defendant 5, wife of defendant 6, in 
mokarrari for a consideration of Bs. 4500 
which was left with defendant 5 for pay. 
ment towards the mortgage. Id March 
1924, Saiyid Cbhote Nawab divided the 
remaining properties together with bis 
debts among bis heirs, one son and three 
daughters, namely tbe plaintiff, defendant 
1 and defendant 8 by tamlikoamas under 
which each daughter was required to pay 
tbe debts assigned to her and was also 
made liable, in ease any soch debt had to 
be paid by some other heir, to compensate 
such heir. In this way defendant 1 was 
liable to pay Bs* 10,618 and odd, the ba* 
lance of the principal of tbe mortgage debt 
due from Saiyid Cbhote Nawab after 
deducting the amounts left with purohasera 
(badviinhai simme kharidaran) towards 
Saiyid Cbhote Nawab *s share of the mort. 
gage debt. The mortgage was sued upon in 
due course, and a decree obtained against 
Baiyid Cbhote Nawab and his transferees 
for his share of the mortgage debt in 1926» 


assigned to defendant 1 were to be the pro. 
perties to be “first sold in execution," but 
defendant 1 succeeded in obtaining an order 
that on her depositing Re. 15.500 her pro. 
perties were not to be sold. She made the 
deposit in May 1928. In June 1929, the 
properties transferred to defendants 3 and 

^ ^ 8°^^ in execution 

for Rs. 2025, Rs. 6025 and Rs. 8066. res 
pectively. The order passed by the execut. 
mg Uourt in favour of defendant 1 on 
condition of her depositing Rs, 15,600 had 
not however satisfied defendant 1 who 
endeavoured to obtain a reconsideration of 
It, and then appealed to the High Conrt As 
a result, it was ordered that the morfegaeee 
decree-holder was not to proceed against 
the properties of defendant 1 unless he re 
funded the deposit of Rs. 16.600. but that 
this was not to affeob the right nf 
plaintiff in the present suit to claim contri 

esaootion then pro' 
eeeded, and only came to an end wh«n 

Rs. 7222 on 16th December 1982. On 22nd 
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December 1933, plaintiff brought the pre- 
sent suit for the recovery of this tDoney, 
besides Rs. 1000 as cost of the execution 
proceedings, with interest at 1 per cent. 
pev meosem. Plaintiff’s case vras that she 
had suffered this loss on account of the 
failure of defendant 1 and of defendants 2 
to 6 to pay those portions of the mortgage 
debt that they had undertaken to pay. 

The lower Court held that defendant 5 
(with whom goes defendant 6) had paid her 
share to Saiyid Chhote Nawab himself be- 
fore the execution of the tamliknamas in 
favour of his daughter’s, and that defen. 
dants 1 to 4 were liable for the loss caused 
to the plaintiff. The claim of the plaintiff 
was accordingly decreed rateably against 
defendant 1. defendant 2. and defendants 3 
and 4, the costs claimed being disallowed 
together with interest. Against this decree 
defendant 1 has 61ed First Appeal No. 65 
and defendant 2. First Appeal No. 59. The 
learned Subordinate Judge bad no difficulty 
in finding privity of contract between the 
plaintiff and defendant 1 on the ground 
that the tamliknamas in favour of the 
daughters formed the consideration for one 
another. This view has not been, as it can. 
not be. seriously contested. As regards 
defendant 2 also, the liability is clear {see 
16 Pat 557^) on the footing (approved by 
their Lordships of the Judicial Committee 
in 52 All 358=57 I A 189') that there 
passed to the plaintiff the benefit of the 
contract by which the money was to be ap- 
plied by defendant 2, so that the plaintiff 
could say i have a contract which frees 
me from the liability to contribution which 
the Section (S. 82, T. Act), would other, 
wise impose upon me.*' 

It has however been contended on behalf 
of defendant 2 that the time is long past 
for enforcing bis personal liability for the 
money left with him by Saiyid Chhote 
Nawab and that the vendor's lien for un- 
paid purchase money is also gone since the 
property has been sold in the execution 
proceedings taken by the mortgagee. On 
behalf of defendant 1 also it has been con. 
tended that the personal remedy is barred 
by lapse of time, and that, in any case, the 
sum of Rs. 15,500 deposited by her was 
more than sufficient to cover what was due 
from her. 

1. Isri Prasad Jagat Prasad, (19S7) 24 A 1 R 

Pat 628 =16 Pat 557 = 18 P L T 787. 

2. Gaoeshi Lai v. Cbaran Singh, (1930) 17 A 1 R 

P C 183=12i I C 911 = 52 All 358 = 57 I A 

189 (P C). 


Taking the last point hrst, defendant 
1 has given her calculations in para 6 
of her written statement. These calcnla. 
tiODS are erroneous in two respects. Id the 
first place, they assume that the amoont 
of Rs. 10,818 odd, for which she became 
liable, refers to March 1924, when the 
tamliknama was executed, and not to 
March 1919, when the sum outstanding 
under the mortgage was settled just before 
the death of the mortgagor. Secondly, they 
assume that the sum of Rs. 10.818 odd 
was arrived at after deducting not only the 
amounts left with the purchasers defen. 
dants 2, 3 and 4 but also the amount of 
Rs. 4500 which the mokarraridar of 1920 
was to pay towards the mortgage debt. A 
reference to the tamliknama of defendant 1 
(Ex. 1) shows quite clearly that both these 
assumptions are erroneons. Saiyid Chhote 
Nawab's ODe.tbird share of the mortgage 
debt, as calculated in March 1919, was 
Rs. 20,400.2.9, an amount which is only 
Bs. 9581.6.0 in excess of the amount 
allotted to defendant 1; and this difference 
of Rs. 9581.6.0 is the total of Hs. 6581.6.0 
dne from defendant 2 and Rs. 3000 due 
from defendants 3 and 4. The tamliknama 
purports to specify Rs. 10,818.12.9 as the 
principal of the mortgage debt besides 
interest after deduction of the amount in 
deposit with the purchasers. That no 
interest after March 1919 is included in 
the amount allotted to defendant 1 is fur. 
tber made clear by the fact that in the 
schedule of debts given in the tamliknama 
there is one item relating to a hand note 
with the specific remark ‘including interest.' 

Defendant 5 was not a purchaser (khari. 
dar), but only a mokarraridar, and if the 
Bs. 4500 due from her were to be deducted 
from Saiyid Chhote Nawab s share of the 
mortgage debt, and interest calculated in 
the way that defendant 1 has done, her 
liability in March 1924, works ont, not at 
Es. 10,818 odd, but at Rs. 11,169 odd. 

That the mokarraridar paid Rs. 4500 to 
Saiyid Chhote -Nawab before the tamlik. 
namas is established by the evidence of bis 
son Saiyid Muhamm^ Mehdi, P. W. It 
whose evidence there is no good reason to 
doubt. It is true that he does not know all 
the details, but the account that he speaks 
to. Ex. 2, as worked out by the 
the estate, so far as it shows that Rs. 17,387 
odd was found due at that time on 
count of the mortgage, has been shown by 


1939 


Mehdatunnissa V. Halimatunissa (Dhavle Jj 


Patna 197 


the calculatioDS of Mr. Da, who appeal's 
for the plaintiff, to be entirely coodistent 
*witb tbe exclusion from Saiyid Cbhote 
Ka^vabs share of the mort;;ag 0 debt as cal. 
culated in March 1919. of the two soms 
assigned to defendant 2. and defendants 2 
and 4 only, without reference to the sum 
duQ from tbe mokarravidar. This supports 
tbe story of Saiyid Alubammad Mebdi. It 
has been pointed out on behalf of defen. 
daot 1 that it was plaintiff's own case that 
defendant 5 was also liable to contribute. 
That did not however preclude the lower 
Court from ascertaining how the amount of 
Bs. 10,616 odd. allotted to defendant 1, 
was really arrived at, and Uom distribut- 
ing the liability for plaintiff's loss among 
the parties that were really liable. The 
liabilities inter se of the transferees from 
Saiyid Cbhote Nawab did not really arise 
in the mortgage suit, and tbe finding of tbe 
Subordinate Judge in that suit that defen- 
dant 5 bad failed to make out her story of 
payment to Saiyid Cbhote Nawab plainly 
does not act as res judicata in tbe present 
suit. Ra. 10,818 odd must therefore be 
taken as due from defendant 1, not from 
March 1924. but from March 1919 for tbe 
purpose of the calculation, ao that her liabi. 
lity in March 1924 was Rs. 17.387 odd and 
on 16th May 1928 was much in excess of 
the deposit of Es. 15,500 made by her. 

The contentions regarding the personal 
remedy against defendants 1 and 2 being 
barred by lapse of time and as against 
defendant 2 regarding the vendor's lien for 
unpaid purchase money having been ex tin. 
guisbed by the mortgage sale are without 
merit. As the placitum of tbe recent Full 
^oeb d^ision of the Allahabad High 
Court in I L R (1938) All 500^ puts it : 

H w“<*«rtakiog by the vendee 
^Jidded. other transferee) to pay ofl a 
mortgage debt existing on tbe property tht 
covenant b not merely one to pay tbo p/rchaso 

plaintiff has throe fmw' Act. the 

Tbia 16 ID substantial accord with the 




view taken in this Court in 8 Pat 860^ and 
10 Pat 451.^ The present is of course not a 
suit by tbe vendor himself, nor is defen- 
dant 1 a vendee but only a transferee. It 
is a suit by a person entitled to tbe benefit 
of the contracts with Saiyid Cbhote Nawab. 
and as it was brought a little over a year 
from the time the plaintiff was actually 
damnified, it is plainly within time, whe. 
ther we regard it as governed by the limi- 
tation prescribed in Art. 83 ov Art. 116 or 
Art. 120. Limitation Act. It has been urged 
on behalf of the appellants in tbe two 
appeals that tbe calculations of the lower 
Court are wrong. Before dealing with this 
point however it is coovenieot to dispose 
of the plaintiff's cross.objection in the 
appeal by defendant 1. This cross. objection 
relates to the costs and interest (both prior 
to tbe institution of tbe suit) claim^ in 
the plaint. The amounts were not disputed 
in tbe lower Court, but the learned Subordi- 
nate Judge disallowed the costs on tbe 
ground that 

defcodant I as w^l) as tbe dscres'holders having 
contested the plaintiff's prayer for having her pro- 
perties put up for sale last of ah, tbe plaintiff can- 
not equitably call upon defendanU 1 to 6 only to 
reimburse her in respect of her said cost. 

It is said on behalf of defendant 1 that 
she had arrived at an arrangement with 
the decree-holder to refrain from proceed- 
ing against her properties in the first in- 
stance on condition she made a deposit; bub 
this was DO justification as against tbe 
plaiotiff whom defcDdanfc 1 was bound 
under her tamliknama to save harmless. 
Plaiotiff seeks by her cross.objection to 
recover (rom defendant 1 her proportionate 
share of the costs amounting to Es. 348, 
and there does not seem to bo any reason 
why she should not have these costs against 
defendant 1. As regards the interest claimed 
up to tbe date of institation of the suit, the 
claim cannot be supported on any of the 
grounds that would appear admissible from 
12 Pat 216“ and 42 C \V N 985.’ That 
claim must therefore be disallo wed. 

U930) 17 A I R Pat 46=123 I 0 214=8 Pat 

6. Mi. Rajbansi Kust v. Bishundeo Nara^ran 

Singh, (1931) 18 A I R Pat 271=132 i n in? 

=10 Pat 451=12 P L T 211 ^ ^ ° 

Bindhya Debi (19391 in 

P It ‘ ° = 1° 
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The only point that remains is the cor- 
rect calculation of the respective liabilities 
of defendants 1, 2, 3 and 4. The interest 
calculated in the lower Court seemed to be 
wroug, at least at one point, and has been 
checked by the Bar in this Court, with 
the result that the interest on the sum of 
Hs. 6581-6-0 chargeable to defendant 2 
must, it is now agreed, be taken to be not 
Es. 6588-11.0 but Rs. 7578-11.0. In the 
account of defendant 1 Rs. 15,500, the 
amount of her deposit, has been credited 
to her : but the deposit was made on 15tb 
May 1928, while the account was made up 
to 15th December 1932, an interval which 
carried interest at eight annas per cent, per 
mensem, the rate allowed from the date of 
the expiry of the period of grace. This 
interest, it is agreed, amounts to Rupees 
3807.7.0 and must be credited to defen- 
dant 1. In the account of defendant 2 no 
allowance has been made for the sum of 
Re. 8055 that was realized by the sale of 
bis properties in the execution proceedings. 
With interest this amount, it is agreed, 
comes to Rs. 9746.8.0, a 6gure which must 
be credited to defendant 2 in bis account. 
There is a similar omission in the account 
of defendants 3 and 4. Their property was 
sold in the execution proceeding for Rupees 
2025, to which Rs. 390 odd must be 
added as interest, the total being credited 
to these defendants. The pro rata liabilities 
of the defendants must be worked out in 
the light of these revised figures. The cal- 
culations may be simplified by working out 
the totals to the nearest rupee, leaving out 
annas and pies. Except for these arithmeti- 
cal modifications the appeals fail. I would 
dismiss them but without costs. I would 
also allow the cross.objection in F. A. No. 
65 in part, as already indicated. Tbe cross- 
objection in the other appeal, being out of 
time, was not pressed and must be dismissed. 

Agarwala J* — I agree. 

N.S./r.K. Appeals dismissed. 
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Harries C. J. and Wort J. 

Uajeshwari Prasad Singh and others — 
Defendcsnts — Appellants. 
V. 

Saheb Singh and others — 

Plaintiffs — Respondents. 

Letters Patent Appeal No. 8 of 1938, 
Decided 5th January 1939, from decision of 
Dhavle J., D/- 2l8t April 1938. 


(a) Cofhjrer— Joint decree -Decree cannot 
be atfirmed aa to unMcerUined shares of some 
and reversed as to those of others. 

Under no circumstances can a decree be affirmed 
as to tbe unascertained shares of some joint share, 
holders and reversed as to the unascertained 
shares of the other joint share-holders : llCWU 
504, ReL on. [p 199 q i] 

^ (h) Appeal — Abatement — Decree obtained 
ID names of individual members of family ^ 
Appeal from decree given up against one mem- 
^ Appeal cannot be continued against 
remainder. 

\ybere a decree is obtained in tho names of the 
individual members of a joint family, then the 
question of representation does not arise. Any 
app^l against such a decree must be brought 
against all tbe persons in whose names tbe decree 
sUnds. If tbe appeal Is given op against one of 
them, the appeal cannot be continued against tbe 
remainder : 12 CW N 504, Applied. [R 199 0 2] 

Dr. D. N. Mitter and D. C. Varma — 

for Appellants. 

S. M. Mullick, J. C. MalUck and Rati 
Kanta Cboudhuri — for Pespendents, 

Harries C. J,— This is a Letters Patent 
appeal from a judgment of a learned single 
Judge of this Court in a second appeal. 
The suit out of which tbe appeal arises 
was brought by nine plaintiffs for tbe reco. 
very of possession of certain joint family 
property. One of the plaintiffs was a minor 
and during tbe pendency of tbe suit plain, 
tiff 1, who was the senior member of tbe 
family, died. Eventually tbe remaining 
eight plaintiffs obtained a decree in their 
favour in tbe trial Court, and this decree 
was affirmed by the lower Appellate Court 
and by tbe learned single Judge of this 
Court. In these proceedings tbe minor 
plaintiff who had now become respondents, 
was represented by tbe Deputy Registrar as 
guardian ad litem. Tbe minor was impleaded 
as one of the respondents in this Letters 
Patent appeal, but certain costs payable to 
the guardian were not paid. On 2nd August 
1938 the learned Registrar ordered the 
appellants to deposit these costs within a 
period of two weeks. On 9 th August 1938 
it appears from an order of tbe Deputy 
Registrar that tbe appellants abandoned 
their proceedings in so far as respondents 8 
to 24 were concerned. Respondent 8 was, 
as I have stated, the minor plaintiff who 
bad been represented later through tbe 
learned Deputy Registrar, his guardian ad 
litem. 

Mr- Snsbil Madbav Mullick who appears 
on behalf of the respondents has taken a 
preliminary objection that this appeal is 
incompetent. He has argued that the 
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decree uodei* appeal is in favour of eight 
.plaiotiffs iocladiog respondeat 8 who was 
a miQor. The decree gave to the plaiatiffs 
. possession of family property and by abao- 
doaiog tbeir appeal as against respondent 8 
the whole of the appeal is bound to fail, 
fieiiance has been placed upon the case in 
II C W N 50i.' In that case during the 
pendency of an appeal against a decree 
setting aside the sale of a joint estate for 
arrears of revenue, two of the plaintiffs-res^ 
poodeots died and there was no application 
for substitution of the heirs of the deceased 
respondents, the right to sue not suiwiving 
against the other respondents. It was held 
that the appeal abated inasmuch as the 
decree coold not be reversed without the 
representative of the deceased being placed 
CD the record. It was further held that 
under no circumstances could the decree be 
affirmed as to the unascertained shares of 
some joint share. holders and reversed as to 
the unascertained shares of the other joint 
share. holders. Mr. Mullick has argued that 
there is no distinction in principle between 
• the Calcutta case and the case now before 
UB. Id my view this preliminary objection 
as well founded and must be sustained. The 
decree was a decree in favour of eight 
members of a joint family granting them 
< possession of certain joint family property. 
If this appeal could proceed against the 
remaining seven plaintiffa, it might be that 
the decree would be reversed as to the 
onascoctaioed shares of seven of the mem- 
bers of the family and remain unaffected as 
against the unascertained share of the 
minor plaintiff 8. Such a position cannot 
be allowed} and that being so, I must hold 
that the appeal is incompetent as against 
the remaining seven respondents. 


Dr. Dnsrka Nath Mitter who appeal 
on behalf of the appellants has oonbende 
' in the first place that the abandonment < 
the appeal in so far as it was directs 
against respondent 8 in no way affects tfa 
matter. Plaintiff 1 was described in th 

and nr 

doubb^ly he could have brought thee 
proce^.ngs on behalf of the family withoc 
any of the other members being added a 
M-plamtiffs. Plaintiff 1 died, but the ne^ 
karte was also amongst the plaintiffs. A 
^the time the appeal against respondent 
-was given up the name of the karta of tb 
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family was on tbo record, and it is con- 
tended that such being the case, the minor 
respondent was still represented though in 
terms the proceedings had been given up 
against him. In my view as the decree was 
in terms in favour of eight plaintiffs includ- 
ing lespondent 8, it was essential that the 
eight of them should have been impleaded. 
Where a decree is obtained in the names 
of the individual members of a joint family* 
then the question of representation does 
not arise. Any appeal against such a decree 
must be brought against all the persons in 
whose name the decree stands. In the pre- 
sent case it was, in my view, essential that 
the appeal should have been continued 
against the eight plaintiffs and the result 
of giving up the appeal against one of them 
is that the appeal cannot be continued 
against the remainder. 


Dr. Mitter has further argued that the 
properties in question in this suit were not 
joint family properties. He has pointed out 
that the properties were not in terms pur. 
chased in the name of the joint family; but 
throughout the proceedings it is clear that 
they have been regarded as joint family 
properties. In fact, it is pleaded in the 
plaint that though the properties were not 
purchased in the name of the joint family 
they were in fact purchased for the joint 
family and that all the plaintiffs as mem- 
bers of a joint family were interested in the 
same. Dr. Mitter has argued that the pro- 
perties are self-acquired properties in which 
the plaintiffs bad an interest as tenants-in- 
commoD. In my view the properties were 
clearly joint family properties in which the 
plaintiffs had unasoertained shares. That 
being 80 , the case falls completely within 
the principle laid down by the Calcutta 
case, 11 0 W N 504^ to which I have 
previously referred. 


iuiuuor oas argued that ic the effect 
of giving up appeal against respondent 8 is 
to render the appeal against the remaining 
respondents incompetent, then we should 
allow respondent 8 to be added afresh as a 
party. He has argued that the abandon- 
ment of the appeal against respondent 8 
was due to a mistake. Junior counsel who 
appears for the appellants has informed us 
that he did not intend to give up the ap- 
peal against respondent 8 ; bob from the 
order.sheet it is clear that there was no 
mistake at the time this order was made. 

learned counsel ab that 
tune did not realize the importance of te- 
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taining respondent 8 on the record, and it 
appears that a few days afterwards when it 
was brought to the counsel’s notice that 
the appeal had been given up against res^ 
pondent 8. even then the importance of the 
fact was not appreciated. I can well believe 
that there is an element of mistake in this 
case; but even so, I am unable to agree 
that we should at this late stage again add 
respondent 8 to the array of respondents 
and thus enable the appeal to proceed. Had 
application been made immediately or 
within a reasonable time of the learned 
Deputy Registrar’s order, I might have 
been inclined to accede to it. However, at 
this late stage it would be manifestly nn- 
just to the respondents to allow respon- 
dent 8 to be added in order to enable the 
appellants further to prosecute the appeal. 
For the reasons which I have given, I am 
bound to hold that the appeal, as at present 
constituted, is incompetent and accordingly 
1 would dismiss it with coste. 

WoPt J* — I agree that the preliminary 
objection succeeds. 

K.S./B.E. Appeal dismissed. 
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Jambs and Chatterji JJ, 

Stee Sree Ramchanderji and others — 

Plainti ffs — Appellants. 

V. 

Sem Chandra Singh and others — 

Defendants — Respondents. 

Appeal No. 237 of 1937, Decided on 
10th November 1938, from appellate decree 
of Addl. Sub^Jodge, Bbagalpur, D/. 16tb 
July 1936. 

(a) Bengal Tenaiocy Act (6 of 1885), Section 
86 (6) S. 86 (6) does not apply to non^trans- 
ferable bolding. 

Section 86, Cl, (6) does not apply to a non, 
transferable bolding. Though the Action speaks 
in general terms of a bolding It has to be read 
with the other provisions of the Act. Occupancy 
holdings in the absence of proof of any custom to 
the contrary are presumed to be non^transferable. 
The mortgagee of raiyat cannot claim that the 
surrender of the mortgaged property to the land* 
lord could not be valid unless it was made with 
bis consent. (P 201 0 2] 

(b) Bengal Tenancy Act (8 of 1885), S« 167 

Non,transferable holding sold under rent 

decree— Holding purchased by landlord — He 
need not annul encumbrance on it. 

Where a bolding is Don-transferable and a pur, 
chaser under a rent decree happens to be the land, 
lord he in bis capacity as landlord is entitled to 
disregard the encumbranco, if not made with his 


Chanlha (Chatterji J.) 


A. I. B. 


conseDt, and may take possession of the pntoha«d- 
holding and may successfully maintain it in 
«tion to the claims of encumbrancer: AIR 

0^0 ^ ^ and AIR imlZ 

222, RtL on. [p 201 C 2 ; P 202 0 1) 

Tenancy Act (8 of 1934), Si, 26-8 
and 26,N Ss. 26,B and 2$,N do not apply to 
mortgages, still less to usufructuary mortgages. 

Sections 26*B and 26-N by their terms apply 
^ transfers by sale, exchange, gift or will. They 
do not apply to mortgages and therefore do 
not protect sudhbhamadar. Assuming however 
that the view that when a mortgage is followed by 
a sale in execution of a decree on the mortgage 
the execution sale may be treaud on the same 
footing as a voluntary sale and would therefore 
come within the porriew of S. 2G.B is correct, it 
does not hold good with regard to usufructuary 
mortgages. [p 202 C 11 


Chandeshwav Prasad Sinha — 

for Appellants. 

S. M. Mollick and Nitai Chandra Ghose 

— for Hespondents. 

Chattapji J, — This is a second appeal 
by three Hindu deities represented by their 
sbebait Ramesbwar Prasad Singh who 
brought a suit under 0. 21, R. 103, Civil 
P. C. The dispute relates to an area of 33 
bighas 13 katbas out of a nakdi jote which 
belonged to the defendants second party. 
They executed a sudhbbaroa bond dated 
14th June 1921 in respect of the disputed 
33 bighas 13 katbas in favour of the plain, 
tiffs. In 1930 the defendants first party who 
are the landlords of the holding brought a 
suit for rent against the defendants second 
party, describing the holding to be of 36 
bigbas 7 katbas 3 dhurs, and obtained a 
decree in execution of which they pur, 
chased the bolding and took possession of 
it on 18tb May 1932. The plaintiffs then 
filed an application under O. 21, Rule 100, 
Civil P. C., but it was dismissed on 16tb 
January 1933. Thereupon they brought 
the present suit on 15th January 1934, 
Their main allegations were that the decree 
for rent obtained by the defendants first 
party was a money decree because the suit 
was brought in respect of a portion of the 
bolding, the area of the entire holding being 
38 bighas 1 katba 3 dhurs, and all the 
tenants interested in the bolding were not 
made defendants in the suit. They further 
asserted that even if the decree was a rent 
decree their encumbrance not having been 
annulled under the provisions of Sec. 167, 
Ben. Ten. Act, the defendants fii'st party 
as purchasers had no right to dispossess 
them. 

The main defence in the suit was that* 
the sudhbbarna bond of the plaintiffs waa* 
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not a bona fide tiansaction and that the 
decree io qnestioD was a rent decree the 
suit being in respect of the eotire bolding 
and against the entire body of tenants. It 
was alleged that though the prerious area 
of the entire holding was 38 bigbas I katba 
3 dhurs the raiyats surrendered two plots 
of the holding, namely plots 54 and 373 
having an area of 1 bigha 14 katbas, in 
1331 and since then the landlords were in 
khas possession of those two plots. The 
aiea of the holding was thus reduced to 36 
bigbas 7 katbas 3 dhurs and it was for this 
area that the rent suit was brought. The 
learned Muosif who tried the suit dismis. 
sed it holding that the decree in question 
was a rent decree because the claim was 
for an entire holding and all the tenants 
interested in the bolding were made defen. 
daots in the suit. On the question whether 
the sudhbbarna bond of the plaintiffs was 
a bona fide transaction be found in their 
favour. On appeal his decision has been 
affirmed by the Additional Subordinate 
Judge. Hence this second appeal. The first 
point raised on behalf of the appellants U 
that the decree for rent was a money 
decree. The first ground urged in support 
of this contention, namely that all the 
tenants interested in the bolding were not 
made defendants in the suiti is concluded 
by the concurrent findings of fact. Both 
the Courts below have found that all the 
persons who were recorded in the land, 
lord’s books were made parties to the suit. 
That being so, the plea that the suit was 
nob brought against the entire body of 
tenants must fail. 


On the qnestion whether the suit was i 
TMpect of a portion of the holding it ba 
also been found by the Courts below tba 
at the time of the suit the area of th 
holding was 36 bigbas 7 katbas 3 dhui 
and the suit was for the rent of this hold 
mg. The previous area of the bolding o 
^ 38 bighas 1 katba 8 dhura, bu 
iu iwyats surrendered the plot 

lA comprising an area of 1 bighi 

14 kath(w and this has been found by botl 
Jhe Courts below. The learned advocate fo 
™ appellants however contends that th* 
two plote 64 and 373 being included i, 
their BodhbharDa bond, there could be di 

^‘^o^e plot 

without their coneent. In support ol thii 
«nt 0 otion reliance ie placed on S. 86. Cl 6 

Subordinat. 

Judge has found that since the son-endei 


in 1331 the landlords have been in posses. 
Skon of the surrendered plots 54 and 373 
and the plaintiffs never raised any objec- 
tion to their possession. The learned Sub- 
ordinate Judge bas therefore held that 
there was implied consent of the plaintiffs 
to the surrender. Apart from this fact,^ 
8. 86, Cl. 6, Bengal Tenancy Act, does not 
in my opinion, seem to apply to a non. 
transferable bolding. Though the Section 
speaks in general terms of a bolding it bas 
to be read with the other provisions of the 
Act. Occupancy holdings in the absence of 
proof of any custom to the contrary are 
presumed to be non. transferable. Suppose 
a raiyat after mortgaging bis holding sur. 
renders it without the mortgagee's consent 
to bis landlord who comes into possession, 
the mortgagee then sues upon his mortgage 
and obtains a decree in eiecutioo of which 
he purchases the bolding and seeks to 
obtain possession. The landlord, unless be 
has given bis consent to the purchase, is 
entitled to ignore it altogether and though 
he might have come into possession on the 
strength of an invalid surrender he can suc- 
cessfully resist the purchaser s claim for 
possession. The purchaser cannot force 
himself upon the landlord as bis tenant 
without bis consent. If this is the positioor 
of the mortgagee, bow can be claim that' 
the surrender could not be valid uuless it 
was made with bis consent? Thus Sec. 86, 
Cl. 6 would obviously be of no avail to him. 


Ihe next contention on behalf of the 
appellants is that their enonmbrauce, not 
having been annulled under the piovisiooe 
of S. 167, Bengal Tenancy Act, is effective^ 
and binding against the defendants first 
party who are the purchasers under the 
root decree. The answer to this contention 
ie that the defendants first party are them- 
wives the landlords and they need not 
have annulled the encumbrance. Indeed 
Section 167 by its terms does not exclude a 
landlord- purchaser but the Section has to 
be read in accordance with the general pro- 
visions of the Aot. In the case of a non 
transferable holding, as I have already 
pointed out, the mortgagee cannot by 
enfoioing bis rights under the mortgage 
claim possession from the landlord unless 
he has recognized him es his tenant Of 
cou^ a purchaser under a rent decree as 
such IS ^und by an encumbi-ance which 
he has not annulled under Sec, 167, Bencat 
Tenancy Act. bat if the purchaser happensl 
to be the landlord he in big capacity ai 
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landlord is entitlsd to disregard theeacnm. 
brance, if not made with his consent, and 
may take possession of the purchased hold- 
ling and may successfully maintain it in 
jOppositioD to the claims of tbeencumbran. 
cer. The view I take is in accordance with 
the decisions of this Court in 6 Pat 235,^ 
7 Pat 155- and 8 Pat 439.^ The learned 
advocate for the appellants contends that 
these decisions are no longer good law 
because under the amended provisions of 
S. 26, Bihar Tenancy Act of 1934. all occa- 
panoy holdings have been made transfer- 
able. The relevant clauses of that Section 
are 26*B and 26-K. Section 26.B runs as 
follows : 

(1) An occupancy raljat shall have power to 
transfer his occupancy holding or any portion 
thereof, together with the right of occupancy 
therein^ by sale, exchange, gift or will, but, except 
as provided in sub«6. (2). no such trans^r shall be 
yalid against the landlord unless he has given, or 
is deemed under S. 26*F to have given^ his con* 
sent thereto. 

Section 26-N runs as follows : 

Every person claiming an interest as landlord 
in any bolding or portion thereof shall be deemed 
to have given his consent to every transfer of such 
holding or portion by sale, exchange, gift or will 
made before 1st January 1923, and, In the case of 
the transfer of a portion of a bolding, to have 
accepted the distribution of the rent of the bold- 
ing as stated in the instrument of transfer, or if 
there is no such instrument, as settled between 
the transferor and the transferee. 

These Sections, by their terms apply 
to transfers by sale, exchange, gift or will. 
They do not apply to mortgages and there- 
fore do not protect the plaintiffs who are 
sudbbbarnadars. It may, however, be said 
that when a mortgage is followed by a sale 
in execution of a decree on the mortgage 
the execution sale may be treated on the 
same footing as a voluntary sale and would 
therefore come within the purview of Sec- 
tion 26-B, Assuming for a moment that 
this view is correct, it does not hold good 
with regard to usufructuary mortgagees. 
The plaintiffs are usufructuary mortgagees 
and they claim to have been in posses- 
sion of the mortgaged lands till they were 
dispossessed by the land lord- purchasers. 
Even under the amended provisions of the 
Bihar Tenancy Act their claim cannot be 

1. Hargobind Das v. Ramcbandra Jha, (1927) 14 

AIR Pat 63=97 I C 309=6 Pat 285=8 

P L T 464. 

2. Badlu Patbak v. Sibram Slogh, (1928) 15 

A I R Pat 234=107 I 0 310=7 Pat 155=9 

P L T 241. 

3. Sourondra Mohan Siogh v. Kuoibihari Lai, 

(1929) 16 A I R Pat 222=116 1 C 518=8 Pat 

439=10 P L T 129. 
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enforced against the landlord. There is 
another aspect of the case. The plaintiffs 
as usufructuary mortgagees were liable to 
pay rent of the mortgaged property which 
formed the major portion of the holding. 
They did not pay the rent and for the 
arrears, the bulk of which was payable by 
them, the rent suit was brought. Rent is a 
first charge on the holding and the bolding 
having been sold in execution of the rent 
decree, it is now too late for the plaintiffs 
to assert their right as encumbrancers 
against the landlord.pnrchasers. There is 
no substance in any of the contentions 
raised by the appellants and I would dia. 
miss the appeal with costs. 

James J. — I agree, 

D.S./R.E. Appeal dismissed. 
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James and Chatierji JJ. 

Baraik Akhaj Singh — Plaintiff — 

Appellant. 

V. 

Shri Nath Texoari and others — 

Defendants — Respondents. 

Appeal No. 603 of 1935, Decided on ls6 
November 1938, from appellate decree of 
Judicial Commissioner, Chota Nagpor, 
Ranchi, D/. 2nd April 1935. 

Lease— 'Construction ^ Mokarrari lease eze« 
cuted by jagirdar in Chota Nagpur ~ Words 
**putra poutradik mat warisan kayem moka« 
mian** in leaae mean ‘'male beira of leuee'i 
body, repreaentatives or aaiigna.*' 

It cannot be laid down as a general rulo that 
all leases executed in Chota Nagpur by whosoever 
they may be executed, must be governed by the 
peculiar customs which govern the enjoyment of 
jagirg or khorposb grants made by the ^amindars 
of the District. [P ^03 0 2] 

The words *'putra poutradik mai warisan kayem 
mokamian*' used in a mokarrari lease executed by 
jagirdar in Chota Nagpur mean "‘male heirs of 
lessee's body and his representatives or assigns" • 
AIR 2928 P C 208, Rtf, ; AI R 2920 Pat 78$, 
Distino* ^ 

B. C. De and K- K. Banarji — 

for Appellant. 

6. MulUck, Bai Guru Saran Prasad 
and Bai Paras Nath — 

for Respondents. 

James J» — The plaintiff in this litiga- 
tion holds a jagir in the estate of the 
Maharaja of Chota Nagpur. In 1901 be 
made a mokarrari settlement of two villages 
£uda and Dufa with Laobman Saha re- 
serving an annual rent of Bs. 14 and taking 
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a premium of Bs. 4458. LachmaQ Sahu 
made a darmokarravi grant of Dufu to cer- 
tain deteodants in this case and a dar. 
mokarrarl grant of tba greater part of 
Euda village to other defendants; ^hile 
he sold his interest in the remaining area 
of Kuda to a third set of defendants. All 
of Lachman Sabu's sons died during bis 
life and after the death of Lachman Sahu, 
the plaintiff instituted this suit for recovery 
of possession of the villages on the ground 
that the grant bad lapsed on failure of 
male heirs of Lachman Sahu. The plaintiff 
claimed that by custom such grants were 
resum able on the failure of male heirs, but 
the Subordinate Judge found that this 
custom had Dot been proved. The Subor- 
dinate Judge found that the mokarrarl 
lease was a perpetual and absolute grant 
and dismissed tbe suit. His decision was 
condrmed on appeal by the Judicial Com- 
missioner of Chota Nagpur. 


The lease purported to be a lease in per- 
petuity to Lachman Sahu and bis heirs. 
The words used in the lease were ''pntva 
|>outradik mai warisan kayem mokamian.*’ 
Kayem mokamian*' means ' deputies or 
Tepresentstives" and according to Johnson 
and Richardson's Persian Dictionary means 
also agents or aasignees/ The term ‘putra 
pontradik* used in grants and jagirs in 
Chota Nagpur means ordinarily 'heirs in 
the direct male line' and this may be as- 
sumed to be its ordinary meaning in Chota 
Nagpur. Mr. B. 0. De cites as authority 
for this proposition the decision of tbe 
Judicial Committee in 46 Cal 683‘ and 
although it is to be remarked that in these 
•cases where a particular meaning has been 
applied to words used in grants of jagirs. 
the decieion has been on the evidence in 
the case, it may be taken, that in Chota 
Nagpur putra poutradik' standing alone 
means heirs of the grantee’s body in the 
male line. The words 'istimrari 

Tc! Ramgarh estate have 

'bMQ held to confer only a life interest 
wnea they are accompanied by no other 
wds of inheritance ; but here we have to 

«ffwt of the expression "putra pontradik 

kayem mokamian." This 

“efrs of hi/n 

fceirs of hi8 body, general heira and assigns; 
a^it appears to me that it would In! 

I A 88 Vo? ® ^ ° 


reasonable to hold that the addition of 
these words does not in any way modify 
the effect of the words 'putra poutradik'. 
In 5 Pat L J 265^ it was held that in tbe 
grant of a jagir by tbe Maharaja of Chota 
Nagpur these words added nothing to tbe 
effect of the words putra poutradik*. but 
that decision was based on the existence of 
a custom which had been pleaded by tbe 
plaintiff and admitted by the defendant by 
which jagirs were resumable on failure of 
heirs male iu tbe male line of the grantee. 
Here we are dealing not with a jagir but 
with a lease esecuted by a jagirdar. As I 
have said, it has been found by tbe Snbor- 
dinate Judge that tbe custom pleaded by 
tbe plaintiff has not been proved ; and I do 
not consider that it can be laid down as a 
general rule that all leases executed in 
Chota Nagpur, by whosoever they may be 
executed, must be governed by tbe peculiar 
customs which govern tbe enjoyment of 
jagirs or kborposb grants made by the 
zamiodars of tbe district. Tbe mokarrarl 
lease purports to be a permanent grant to 
Lachman Sahu and his heirs and repre* 
sentatives or assigns ; and In the absence 
of proof of a special custom, it cannot be 
interpreted as conveying anything less. It 
appears to be clear that the jagirdar in 
this case retained no right of resumption 
except in circumstances in which the 
mokarrarl grant would escheat if it bad 
been a mokarrarl estate in Bengal or Bihar. 
I would confirm the decision of the Judi- 
cial Commissioner and dismiss this appeal 
with costs. 

Chatter ji J« I agree. 

D.S./R.K. Appeal dismissedf 

2, Brojokeshopo Ram ▼. Jagat Mohan Nath. 

(1920) 7 A I R Pat 785=68 I 0 486 = 5 Pat 

L J 266. 


A. h R, 1939 Patna 203 
Harries C. J* akd Manohar Lall J, 
Sukhrai Bai and others — Plaintiffs 

— Appellants, 

7. 


Prithvi Chand Lai Chaudhuri — » 

Defendant — Respondent. 
Appeal No. 53 of 1987. Decided on 6bh 
January 1939, from original decree of Sub- 
Judge, Bhagalpur, DA 10th October 1936, 


lMer«t ~ Rale of ^ Loan on handnote - 
Chance* of repayment flight ^ Sub.lanllal rale 
of inlereit can bo demanded— 18 per cent, per 
annum compoundable yearly it not unfair. 


204 Patna Sdehraj Eai v. Prithvi Chand (Barries C. J.) 
It has always been recognized that the lender of f i • ai • 


money upon a note of hand is entitled to a greater 
rate of interest than the lender of money on seeu* 
rity. Further the lender of money to a person 
whose chances of repayment are slight is obviously 
entitled to demand a higher rate of interest than if 
he was lending to a person who was obviously in 
a position to pay whenever called upon so to do. 
In such circumstances the lender is entitled to 
demand a substantial rate of interest to compen* 
^te him for the risk be is running. The rate of 
interest of 18 per cent, per annum compoundable 
yearly cannot be said to be unfair or excessive in 
such a case : A I R 1929 Pai 383, Ref. 

[P 204 C 2 ; P 205 C 2] 

S. C. Mazumdar and Kamanugraha 
Narain Sinha — for Appellants. 

A. H. Fakhruddio — for Iiesponde7it. 

Harries C. J. — This is a plaintiffs 
appeal against a decree of the learned 
Subox'dinate Judge of Bhagalpur partly 
decreeing their claim. The respondent has 
preferred a cross objection against the same 
decree. The suit out of which this appeal 
arises was brought for the recovery of 
Bs. 13»306 00 the basis of a roka dated 
20th September 1932. According to the 
plaintiffs, the defendant borrowed on that 
day from the plaintiffs a sum of Hs. 50,000 
and executed the roka in question. In the 
roka it is provided that the defendant was 
to pay interest at the rate of 18 per cent, 
per annum with yearly rests. The plaintiffs 
admitted that the defendant bad from time 
to time made payments amounting to 
Rs. 50,000 and the claim was brought for 
the balance of principal and interest due 
upon this transaction. The defendant ad* 
mitted borrowing Rs. 50,000 but pleaded 
that the interest agreed upon was not 18 
per cent, per annum compoundable yearly 
but 6 per cent, per annum simple. 

The learned Subordinate Judge came to 
the conclusion that the rate of interest 


i [ n arries (j. JJ g 

that the loan in this case was a very sub 
stantial one, namely Rs. 50,000. Further 
it was a loan made upon no security what- 
soever. In ordinary circumstances the risk 
of such a loan is great, and in my view the 
risk was greater than usual in this case by 
reason of the financial position of thedefen* 
dant. The learned Subordinate Judge has 
referred to the defendant as a mao possess- 
ing vast properties yielding an annual 
income of about Rs. 10,00,000. However it 
IS clear that the defendant’s properties are 
very heavily mortpged and at the time 
when this loan in dispute was made, a por- 
tion of the defendant's properties was about 
to be sold for arrears of (rovernment reve- 
nue. It is obvious that at the time when 
the money was borrowed the defendant was 
financially embarrassed. In evidence he has 
admitted that interest is mounting up 
rapidly on their loans, and it cannot pos- 
sibly be said that the defendant is a person 
with ample resources out of which be can 
repay money borrowed. Be is a man who 
owns large properties, but unfortunately 
for him those properties yield him little 
or nothing at all. Lending to a man whose 
financial position is similar to that of the 
defendant is a highly risky transaction. 
That being so the lender is clearly entitled 
to a higher rate of interest to compensate 
him for the risk which be is running. 

The learned Subordinate Judge at a later 
stage in bis judgment stresses the fact that 
the defendant was in serious financial difii* 
culties, though earlier in bis judgment be 
mentions that the defendant was a man of 
vast properties to whom mouey could be 
lent with little or no risk. He stresses the 
defendant's financial difficulties to show 
that the relationship existing between the 


agreed upon was 18 per cent, per annum 
compoundable yearly. He however was of 
opinion that this interest was excessive and 
that the transaction as between the parties 
was substantially unfair. He accordingly 
acting under the provisions of the Usurious 
Loans Act 1918, reduced the rate of inte- 
rest upon this loan to 12 per cent, per 
annum simple and passed a decree upon 
that basis. The plaintiffs being dissatisfied 
with this decision as to interest have pre- 
ferred this first appeal. The defendant 
being dissatisfied with the finding that the 
rate of interest was not 6 per cent, per 
annum simple as alleged by him has pre- 
ferred a cross-objection. 

In the first place, it must be observed 


lenders and the borrower were such as to- 
render the transaction substantially unfair. 
The learned Judge points out that the 
defendant was in urgent need of money to 
prevent bis property being sold. It appears 
that plaintiff 2, who is the son of plaintiff 1 
bad apparently at an earlier stage agreed 
to lend money at 9 per cent, per annum* 
It may be that the son promised to lend 
money at that low rate, but it is clear that 
the moment bis father was brought Into 
the transaction no money could be obtain^ 
at that rate. This promise of the sou, it is 
suggested, shows that money was readily 
available at this time at the rate of 9 psf' 
cent, per annum, and the very fact that 18- 
per cent, per annum compoundable yearly 
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-was obtained, shows that the plaintiffs 
took advantage of the defendant s financial 
position. If a lender does take advantage 
of the embarrassed condition of a borrower 
and accordingly drives a harsh and udcod* 
scionable bargain, the Court may reduce 
the rate of interest under the provisions of 
S. 3, Usurious Loans Act, 1918. There can 
be DO doubt that the defendant was finan- 
oially embarrassed, but I am not satisfied 
that the plaintififs took advantage of bis 
position to demand an unreasonable rate of 
interest. Persons who are financially em. 
barrassed cannot hope to obtain loans as 
cheaply as persons who can offer substan- 
tial security. It has always been recognized 
that the lender of money upon a note of 
hand is entitled to a greater rate of Interest 
than the lender of money on security. Fur., 
tber, the lender of money to a person 
whose chances of repayment are slight is 
obviously entitled to demand a higher rate 
of interest than if he was lending to a per* 
son who was obviously in a position to pay 
whenever called upon so to do. It appears 
to me that in the circumstances of this 
case, the plaintiffs were entitled to demand 
a substantial rate of interest to compensate 
them for the risk they were running. The 
learned Judge has held that the agreed 
rate of interest was 18 per cent, per annum 
compouodable yearly, and in my view it 
cannot be said that such a rate is unfair 
or excessive in all the circumstances of 
the case. 

It has been laid down in 10 P L T 430' 
that what rate of interest can be charged 
depends upon the circnmstances of each 
case and the security offered and that no 
fixed rate of interest can be specified as 
being rewonable or fair in all oases. In 
that particular case a rate of 15 per cent, 
per annom compoundable yearly was held 
not to be by itself excessive and would not 
by Itself make a mortgage transaction 
unfair. It will be observed that in that 
pmictilav case the advance was upon secu- 
rity, yet the Court held that interest at the 
rate of 15 per cent per annum compoun. 
dable yearly was not unfair. In the present 
case, as I have pointed out, there is no 

the defendant, who at that time waa clearly 
'Uofe in a position to carry out. 

_Th0 verBioD giTe n by the defendant of 

(W29» lfi“A n SharfunnlBsa. 

P L T Jaot ** = 119 1 0 «0 = id 


this transaction cannot possibly be accept- 
ed. According to him, the rate of interest 
agreed upon was G per cent, per annum 
simple. He says that at the actual date of 
the loan one Mohercbaod, a servant of the 
pliantiffs, came to him and refused to band 
over the bank draft unless the roka now 
relied upon by the plaintiffs was signed. 
According to the defendant, the roka show- 
ed a rate of interest 18 per cent, per annum 
compoundable, though the contract rate 
was only 6 per cent. Further tbe defen- 
dant alleges that a payment of Rs. 1500 
was made to Meherchand as interest in 
advance at tbe rate of 6 per cent., but the 
learned Judge has found that this payment 
of Rs. 1500 was not a payment of interest 
in advance but of commission or a bribe to 
Meberchand for negotiating the loan. The 
fact that the defendant bad to pay Meher- 
chand a bribe or commission of Rs. 1500 
to secure this loan is in itself strong evi- 
dence of the fact that money, even at a 
comparatively high rate of interest could 
not be obtained by the defendant in bis 
then circumstances. It is inconceivable 
that tbe plaintiffs could have agreed to 
advance the defendant Rs. 50,000 at the 
rate of 6 per cent, per annum simple. Soch 
a rate Is practically unheard of in mort- 
gages where substantial security is given, 
and I cannot believe that any money-lender 
would lend money on a mere note of hand 
to a financially embarrassed borrower at 
such an absurdly low rate of interest. In 
my view, tbe defendant's case was clearly 
false and tbe learned Subordinate Judge 
was perfectly right in rejecting it in its 
entirety. In my view the learned Buhordi- 
□ate Judge was right in holding that the 
ap^meat was to pay interest at the rate 
of 18 per cent, per annum compoundable 
yearly and such is the rate of interest 
which be ought to have granted. 

For the reasons which I have given, I 
hold that the plaintiffs are entitled to 
interest at the rate of 18 per cent, per 
annum compoondable yearly and I would 
accordingly aUow this appeal with costs, 
and dismiea the orose-objeotion with costs. 

Manohar Lall J.— I agree. 


D.S./R.K. 


Appeal allowed. 
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Dhavle J. 

Kunjo Vandal and another — 

Petitioners. 

T. 

Sarju Bam Marwari and another — 

Opposite Party. 

Criminal Eevn. Nos. 525 and 460 of 
1938, Decided on 11th November 1938, 
against order of Sab-Divisional Officer, 
Madbipnra at Supaul, D/- 31st May 1938. 

(a) Criminal P. C. (1898), S. 145 (2) — Feet 
kbutag«rtti» arbat and kea)i do not cone with* 
io debnition of '*)aiid or water.** 

Fees kbutagar^t arbat and keali which are 
collected id respect of boats moored in a shallow 
channel and which are dissociated from the owner* 
ship of the site are not ioeloded within the expres- 
sion ''land or water'* as used in SQb*s. (1) of &• 145 
and as explained in snb*s. (2) of that Section : 
3$ Cal 36T; AI B 2934 Pat 33 and 3 C L J 237, 
Be/. [P 207 0 1] 

(b) Cnminal P. C. (1898), Ss. 145 and 147— 
S. 147 may apply where S. 145 does not apply* 

\Ybere 8. 145 does not apply, S. 147 zpay. and 
proceedings tinder latter Section are carried on in 
the same manner as proceedings under the former: 
A I B 1924 Bom i52. Rel. on. (P 207 Cl) 

(c) Criminal P. C. (1898), S. 145— Fael Hial 
witneuet are examined locally dnex not dix* 
entitle party to cotta* 

Witnesses may be examined locally to aroid 
expenses but that does not mean that no expense 
is nronerly incurred at all so as not to award costs 
to any party. ^ 

(d) Criminal P. C* (1898), St. 145, 147 and 
435— High Court has reritional powert oyer 
proceedings under S. 145 and S. 147 — High 
Court in revision will interfere with exercue 
of discretion when it is exercised on wrong 

^ With the deletion in 1929 of snb-s. (9) of S. 435, 
the High Court has full revisional power over 
proceedings under Ss. 145 and 147, and though 
the High Court will bo slow to interfere with a 
real exercise of discretion by the lower Courts, 
there can be no hesitation in interfering in revi* 
sion when no discretion has been exercised at all, 
or when, what discretion has been exercised, has 
been exercised on wrong principles altogether. 

(P 207 C 1. 2) 

L. K. Jha, Satish Chandra Misra and 
Eapildeo Narain Lull (in No. 525) 
and G. N. Mukberji, Benoy Bhusan 
Eay and Assistant (Sovernment Advo- 
cate (in No. 460) — for Petitioners. 

G. N. Makherji, Benoy Bhasan Bay 
and Assistant Government Advocate 
(in No. 525) and L. K. Jha, Satish 
Chandra Misra and Eapildeo Narain 

LaU (in No. 460) — 

/or Opposite Party. 

Order. — Criminal Bevision No. 525 of 
1938 relates to an application by the first 
party in a preewding had in the Court of 


at Supaul under S. 145, Criminal P. C. 
The dispute which led to the proceeding 
arose out of the collection of certain fees 
called khutagarai. arhat and keali, levied 
in respect of boats bringing grain and 
moored in a shallow channel in a locality 
known as Jagir Lowa Lagam Amanat 
Sircar, Tauzi Nos. 428, 5050 and 5955. 
These tauzis belong to the proprietor who 
is included in the first party along with 
his lessee. I understand that Jagir Lowa 
Lagam Amanat Sircar lies within the 
ambit of Mauza Ghosai, Tauzi No. 3306, 
and the lessee from the proprietor of this 
tauzi is the leading member of the second 
party. The Sub.divisional Officer consider- 
ed the evidence before him and came to 
the conclusion that arhat, keali and khuta*> 
garai are realized from the entire village 
Ghosai including the three tauzis of the 
first party by the lessees of the second 
party and are not collected by the lessees of 
the first party. An application against bis 
order was made to the Sessions Judge in 
revision by the first party but the learned 
Additional Sessions Judge dismissed it. Mr. 
Jha, who appears here for the petitioners 
first party, has raised two points. The first 
is that the Sessions Judge has not discussed 
the evidence of the second party. The con- 
tention overlooks the fact that the first 
party were not entitled to anything of the 
kind at the bands of the Sessions Judge at 
all. It was not a case which was open to 
appeal, and the learned Judge only dealt 
with the points that were pressed before 
him. The trial Court dealt with the evi- 
dence of both parties in detail and arrived! 
at its own finding, and the petitioners 
before me failed to displace that finding, as 
we see from the judgment of the Sessions 
Jndge. 

The second point raised by Ur. Jha 
before me is that the fees in dispute do 
not come within the definition of land or 
water'' in sub.s. (2) of S. 146, Criming 
P. C. In support of this contention he cited 
such rnlings as 38 Cal 387,* 13 Pat 163 
and 3 C L J 137.^ The channel where the 
boats are moored, and mooring and other 
fees le vied, lies, I understand, within the 

1. Ram Saran v. Ragbu Nandan, 

387=9 I 0 6=1S C L J 445=16 0 W N 

2. Ramroop Mahton v. Maoo Mian, (1954/ ^ 

air Pat 66=1934 CtO 113=147 

86 Cr L J 481=13 Pat 163=15 PL T 147. 

3. Narayan MUser T. Bhugwan Misser, (laue; 

3 C L J 137=3 Cr L J 214. 
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taazis of the first party, which taozis them, 
selyes lie witbiD the ambit o{ the mauza 
Ghosai, forming tauzi No. 3306, on the 
strength of the title to which the second 
party haTe been collecting the fees. The 
fees are thus dissociated from the owner, 
ship of the site, and it may well be that 
Mr. Jba is right in saying that they are 
'not included within the expression land 
or water" as used in sub-s. (1) of S. 145 
and explained in snb.s. (2) of that Section. 
But it is obvious that this by itself would 
be no reason for interfering with the order 
passed by the Sub.divisional Magistrate in 
favoar of the second party. Where S. 145 
does not apply, 8. 147 may, and proceed, 
iogs under the latter Section are carried 
on in the eame manner as proceedings 
under the former. This is clear from the 
terms of 8. 147 itself and is also supported 
by authorities. In 48 Bom 512^ for in. 
stance, which has been cited by the learned 
Assistant Government Advocate appearing 
on behalf of the opposite party, an order 
passed under 8. 145 was upheld by the 
nigh Court under S. 147. The two points 
raised by Mr. Jha therefore fail, and the 
application in revision most be dismissed. 


Criminal Revision No. 460 of 1936 is at 
application by the second party in the sami 
ease and relates to the order of the Sub 
divisional Magistrate that the parties d< 
bear their own costs. The second part^ 
seems to have succeeded before the Magls 
trato on practically every point that was 
in dispute, and it is difficult to see why 
in these circumstances, the Magistrate die 
not award costs as against the first party 
In the explanation submitted by him th< 
learned Magistrate says that witnesses weri 
exsEQined locally at the request of thi 
parties in order to avoid expenses, but 
tut both sides engaged lawyers suited t< 
ti^ir purses, and therefore it was not con 
Bjdered neceaeair to give costs to either o 
the parties. This shows a clear misappre 
on the part of the learned Magis 
trate. Witnesses may be examined localh 
w avoid expense ; but that does not meai 
wat no expense is properly incurred at all 
im. Jha has contended that the Magistrate 

bis discretioD. this CoS 
onght not to interfere with the order dis 

‘i=aa."ES'-'»'~ 


the High Court has full revisional power 
over these proceedings, and though even 
DOW the High Court will be slow to inter- 
fere with a real exercise of discretion by 
the lower Courts, there can be no hesitation 
ID interfering in revisioD when no discre-j 
tioD has been exercised at all. or when,' 
what discretion has been exercised, has been' 
exercised on wroog principles altogether.^ 
The order disallowlog costs to the second 
party must therefore be set aside and the 
Magistrate directed to assess the costs of 
the second party in accordance with the 
law and award them to this party. 

D.S./R.K. Order accordingly. 
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Shiva Shankar Sak and another — 

Defendants — Appellants. 

V. 

Manbharan i?ai, Plaintiff and others,. 

Defendants — Respondents. 

Appeal No. 117 of 1936, Decid^ on 3rd 
November 1938, from appellate decree of 
Sob. Judge, Chapra, DA 14tb June 1937. 

CWil P. C. (190S), S. €$ ^ Clttiia of penon 
who alleges actual purchase to be excluiieely 
on hu beheJf or on behalf of bimiclf jointly 
with certified purebaeer in purtuance of agree* 
ment h barred by S. 66. 

Section 66 operates as a bar to a claim by a 
person wbo alleges that the actual purchase was 
either on behalf of himself exclusWely or of him' 
self jointly with the certified purchaser, whether 
the purchase ia alleged to be io execution of an 
express agreement or otherwise, for no benami 
purebasd can ever be otherwise than as the result 
of an agreement of some sort between the principal 
and the beoamidar. The fact that the principal 
claims only to have provided a part of the pur- 
chase money and to be entitled to only a share id 
the property purchased does not make any differ* 
principle : AIB 29S7 All 276, Rsl, on : 
AIR 1991 Pal S9, Dissent. [P 208 0 1, 21 

Harushwar Prasad Siuha — 

for Appellants. 

Hftrinandan Singh — for Respondents. 

Agarwala J. — This appeal by the do. 
fendants arises oat of the following facts. 
Lakehman Bai obtained a money decree 
against Hira Sah. In execution of that 
decree he pat ap to sale five items of pro. 
perty which belonged jointly to the indc 
ment-debtor and the latter's brother Two 
Items, namely Nos. 1276 and 8566 were 
parchased by Manbharan Bai and the re- 
mainiog three items, Nos. 1422. 1426 and 
3662. were parchased by Lakshman Bai 
Each of the aaotion.parohasera obtained 
possession of the items purchased b^hTm 
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respectively, jointly with the brother of 
the judgment. debtor. Subsequently a suit 
was instituted for partition as against the 
brother of the judgment. debtor, purporting 
to be a suit by Manbharan Rai and Laksb. 
man Rai, the two auction. purchasers. De. 
fendant 1 pleaded inter alia that Lakshman 
Rai was not in fact a party to the suit and 
that Manbharan Rai bad no rights in those 
items of property which had been pur. 
chased by Lakshman Rai. Laksbman Rai 
also filed a petition supporting this plea of 
the defendant. He alleged that bis name 
had been fraudulently used as a plaintiff in 
the suit and he bad nothing to do with it. 
The plaintiff Manbharan Rai, on the other 
band, affirmed that there had been an 
agreement between himself and Lakshman 
Rai that any of the properties to be put np 
to sale in execution of the money decree 
which should be purchased by either of 
them, should be held on behalf of both 
of them by the purchaser. It is on the 
strength of that agreement that he claims 


tiAKA^ i;ai ( Agarwala Jj A, ^ 

for it is clear that no benami purchase can 
ever be otherwise than as the result of an 
agreement of some sort between the prin. 
cipal and the benamidar ; nor does the fact 
that the principal claims only to have 
provided a part of the purchase money and 
to be entitled to only a share in the pro. 
perty purchased make any difference in 
principle. In my view therefore the Section 
is a bar to the present suit. But it is cod. 
tended by the learned advocate for the 
plaintiff that this is a suit not against 
Laksbman Rai, the certified purchaser of 
three of the items of the property, but 
defendant 1. With regard to the three 
items of property purchased by Lakshman. 
the plaintiff admittedly has no title at all 
unless be can establish that Lakshman 
purchased on bis behalf, so that in that 
event be would not be entitled to succeed in 
this suit for partition against defendant 1 : 
and if he does rely on that agreement as 
I have already indicated, S. 66 bars the 
suit. 


partition. The claim is met by the bar of 
8. 66, Civil P. C. As was pointed out by a 
Division Bench of the Allahabad High 
Court, in a case where the facts were in. 
distinguishable from the facts of this case 
[I L R (1937) All 113^] ,that Section is a bar 
to a suit where a partnership or agreement 
is entered into between two persons to pnr. 
chase property at an auction execution sale 
with funds contributed by both in the 
name of one person only. 

The plaintiff-respondent relies on the 
decision of a single Judge of this Court 
(62 I C 720’), in which it was held that 
S. 66 does not take away the jorisdiction 
of the Civil Court to deal with a cause of 


The learned advocate sought to rely on 
the finding of the Appellate Court that 
Laksbman Rai was in fact a party to the 
suit. That finding was based on a state, 
ment in an affidavit filed by Maobharan 
Rai. the plaintiff, after the hearing of the 
suit bad been completed, in which be 
alleged that Lakshman Rai had filed an 
affidavit of service at an earlier stage of 
the proceedings. Manbharan Rai's affidavit 
was for the purpose of inducing the Court 
to call for this affidavit of service. The 
application was rejected, and therefore the 
defendants bad no occasion to controvert 
the allegations made in it. The Court below 
was not entitled in a suit to take evidence 


action based on a contract between the 
parties and on the eqnities arising oot of 
that contract. If that decision is in fact 
contrary to the decision of the Division 
Bench of the Allahabad High Court already 
referred to, I respectfully disagree with it. 
iTo me it seems that the Section operates 
■as a bar to a claim by a person who alleges 
^tbat the actual purchase was either on 
behalf of himself exclusively or of himself 
jointly with the certified purchaser, whe- 
ther the purchase is alleged to be inexeou. 
tion of an express agreement or otherwise, 

1. Bi<;baD DaTal v. Kesho Prasad. {1^37)24 AIR 

All 176=iG7 I C 683=1 L R (1037) All 113= 

1937 A L J 52. 

2, Bikram Ahir v. Lala Bajpati Lai, (1021) 8 

A I R Pat 39=62 I C 720. 


by affidavit. If it was necessary to secure 
the plaintiff’s evidence with regard to any 
point, the other side was entitled to cross- 
examine. The result of this appeal therefore 
is that with regard to items 1422, 1425 and 
3562, the decree of the Courts below is set 
aside and the plaintiff s suit is dismissed. 
With regard to the other two items, namely 
1276 and 3665, the plaintiff claims in these 
a one-fourth share which he seeks to parti, 
tion and to that extent his suit succeeds 
and the appeal with regard to those two 
items is dismissed. The parties will bear 
their own costs throughout. 

Harries C, J.— I entirely agree. 

N.S./R.K. Order accordingly* 
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Harries C. J. and Rowland J. 

Ranchi Zamindari Co. Lid. — 

Petitioners. 


Pratab Udainath Sahi Deo and another 

— Opposite Party. 
Criminal Bevos. Nos. 662 and 671 of 
1938, Decided on 6feh January 1939. from 
order of Sub-Divisional Magistrate, Banchi» 
DA 24th September 1938. 


(a) Crimmal F. C. (1898), S. 145 — Scope — 
DUpule ftj to potxeuion of minerals. 

Proceediogs ooder Sec. 145 can be instituted in 
cases where dispute has arisen os to the possession 
of minerals : 'a I R J9J7 Pal 1$3; AIR 1929 Pat 
210 and AIR 1922 Cal S3, Foil. [P 211 0 2] 

(b) Criminal P. C. (1898), S. L45->Frocee<l* 
inge under ~ Magistrate can consider question 
of title to ascertain who is in possession ^ 
l^nworked ininerals bow can be possessed 
stated— Ferson having heritable and transfer* 
able interest in land under patta — Sub^soiI 
rights not granted by patta — Ferson cannot 
claim to be owner of minerals — Mineral# 
underlying land would be deemed to be owned 
by proprietor. 


In proceedings under Sec. 145 a Magistrate can 
properly consider questions relating to title where 
sucb is necessary in order to ascertain who is in 
poisessloD .AIR 2920 Pal 499, Felt, t 34 Mad 
ISS.Rtl, on. [P211 0 21 

Unworked mtnerale are not capable of such 
possession as tho surface of land or a house. They 
cannot be occupied nor can be possessed except by 
actual working. Where a large portion of mineral 
area has not been worked, it is ncecssaty for a 
MagietraU in an inquire under S. 145 to consider 
who Is the owner of these minerals in order to 
assist him in coming to the conclusion as to who 
ds in possession of the oame. [p 212 C 1] 

Where a proprietor holding a permanently set- 
tied estate grants by a patta. a permanent, herit- 
able and transferable interest In certain lands but 
the patta does not in express terms grant the 
rights in the minerals, the person holding the 
land UDder the patta cannot found a title to the 
sub soil rights. The proprietor shall in such cose 
be deemed to be the owner of the minerals under, 
lying the land : AIB 2932 P C 262, Pel. on. 

[P 212 0 2] 

(c) Criminal P. C. (1898), S. 14S— Pos^eMion 
^Nature ol—Un worked minerals — Owner of 
wworlud mmereU who links shaft or begins 
to work minerals in area or grants leases to 
tiurd person under portion of dehned area U 
deemed lo be in possession of minerals within 
that area. 

PwwdiDgB under Seo. U5. it is possession 
ownership. The Mture of 
possession varies with the subject- 
^tter. In the mso of nnworlced minerals poLs- 
don follows title and the owner of unliked 

n ® oi them though he Is not 

«tnall7 engaged in working them. He Is In a 
position to work them when he so desires, and he 
•Wi lease them to otherf who may work them. If 
19S9 P/27 & 28 ^ 


the owner of uoworked minerals under a defined 
area sinks a shaft and begins to work the minerals 
in that area, he can properly be said to bo in 
actual physical possession ol the whole of (he 
minerals in that area. In the same way, if the 
owner of mioerah under a defined area grants to 
third parties mining leases of the minerals undee 
portions of such area, be exercises acts of owner- 
ship over those minerals and he can truly be said 
to be in possession of the whole of the minerals 
under that defined area: AIR 2922 Cal 63; AIR 
2920 Cal 924 and AIR 2920 Pal 3$S. Rcl. on. 

[P 212 0 2; P 213 C 2] 

(d) Criminal F. C. (1898), S. 145 — Fosses* 
lion and ouster — On considering facts, party 
held in possession of mineral# at places being 
worked by him — Operations by party held did 
not constitute ouster of proprietor’s possession 
over unworked mlnerab. 


A party who was lo possession of a certain land 
under a patta which did not however grant right 
to the minerals therein, bad caused to be made a 
geological survey of some portion of the land. He 
had been toiniog bauxite and had stacked quanti- 
ties of ore obtained near these sites. He had also 
built a road up to the nearest railway station for 
carting the bauxite for transit by rail and had 
built a bhandac for the use of coolies working on 
the site. But he bad not worked over the whole 
area. Intensive working bad only taken place for 
a very short time before proceedings under S. 145 
were started and even up to that time work had 
taken place only at three spots on the extreme 
edge of a hill situated in those lands : 

Held that the patty was deemed to be in posses* 
sioo of the minerals at the places which were 
being actually worked by him i A J R 2920 Pal 
383; AIR 2020 Pal 542 and (1877) 6 Ch D 729 
Rtl. on. [P 315 C 1) 

Beld however that the operations carried on 
by the patty did not constitute an ouster of the 
possession of the proprietor grantor, over the un* 
worked minerals in that area : (1909) 1 Ch 666 
Rel. on; AIR 2932 P 0 186 and AIR 2932 P C 
262, Lisang. [P 215 0 2j P 216 0 1] 

P. C. Manuk and N. N. Sen 


P. R. Das, S. M. MuUick, B. 0. De, 
K. K. Banarji and P. K. Banarji — 

/or Opposite Party. 

Harries C« J# — Tliese are two appli. 
cations for revision of orders relating to 
certain minerals made under S. 145, Cri- 

learned Sub. divisional 
OflScer of Ranchi and the learned Judicial 
Commissioner of Cbota Nagpur, The appli. 
cations arise out of a dispute concerniDg 
the possession of bauxite ore under a hill 
situate in plot No. 215 in the viUace of 
BhusM, P. S. Lohardagga, in Chota Nag. 
pur Th6 firet party was the Maharaja of 
Chota Nagpur and hia employees, whilst 
the ^nd party was the Ranchi Zamindari 
•• employees. The Maha. 

raja of Chota Nagpur claimed to be in 
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possession of the T^hole of this bauxite ore 
and alleged that the second party was 
interfering with his possession. On the 
other hand, the second party claimed to 
be in possession of these minerals and com. 
plained of wrongful interference by the 
Maharaja, The Courts below have held 
that the minerals are partly in the posses- 
sion of the first party and partly in posses, 
sion of the second party. Each still claims 
possession over the whole, hence the present 
applications. 

The case for the Maharaja is that the 
entire village of Bhusar together with the 
hills surrounding it is comprised in Tauzi 
No. 1 in the Chota Nagpur Raj of which 
the Maharaja is the proprietor. He claimed 
that all the minerals and underground 
deposits within the Chota Nagpur Raj 
belonged to him and that he was in posses- 
sion of the same. According to the case of 
the first party a grant of surface rights in 
the village of Bhusar was made in the year 
1824 to Thakur Udai Nath Sahai Deo and 
by the terms of this grant the land was 
resumable by the then Maharaja or bis 
successors on extinction of the male heirs 
of the grantee. It is contended by the 
Maharaja that no rights to minerals or 
other deposits were granted to the said 
grantee. In the year 1918. the entire jagir 
including village Bhusar, which is describ. 
ed in these proceedings as the Kairo lot, 
was sold in execution of a rent decree and 
purchased by tbe predecessors of the second 
party. Later, tbe Maharaja granted a fresh 
patta to the auction.purchasers in order to 
end disputes and define the rights of the 
parties. The second party are the assignees 
of the auction.purchasers of this property 
and are now in possession of the jagir. 
According to the Maharaja, tbe second 
party are in possession of the surface rights 
only in the village of Bhusar and they have 
no right whatsoever to work the minerals 
under the said village. It appears that 
bauxite ore has been discovered recently in 
tbe hills and near tbe village and in bills 
near a neighbouring village called Bagru. 
The Maharaja has granted mining leases of 
property in tbe village of Bagru and other 
villages in the vicinity: but it is to be 
observed that ho has granted no lease of, 
neither has he attempted to work the 
minerals in or adjacent to the village of 
Bhusar. According to the Maharajas case, 
information was received in Janua^ iMt 
that the employees of the Ranchi Zamin. 


dari Co. Ltd. bad wrongfully commenced 
to quarry bauxite in a hill adjacent to the 
village of Bhusar. The Maharaja protested, 
but the employees of the second party 
continued quarrying. 

Tbe case for the second party is that 
they are the snccessors in title of an in. 
dependent talukdar. According to them, at 
some time long before the permanent 
settlement tbe then Maharaja of Chota 
Nagpur who exercised sovereign rights over 
what is DOW the Chota Nagpur Raj, made 
an absolute gift of tbe Kairo lot to one 
Dandn Rai. It is contended that the said 
Daodo Rai was tbe absolute o^^ner of the 
property and that tbe second party now 
have similar rights and accordingly it is 
argued that they are the owners of the 
minerals and are therefore entitled to work 
tbe same. There can be no doubt however 
that the second party's apparent title is 
that of tenure.bolders under a patta dated 
11th December 1936 granted by the Maha- 
raja of Chota Nagpur to Raja Baldeo Das 
Birla, the immediate predecessor.in.title of 
the second party. According to tbe terms 
of this grant, Kairo lot is a jagir resumable 
by tbe Maharaja on extinction of tbe male 
heirs of Raja Baldeo Dae Birla. It appears 
that there had been some dispute as to the 
nature of tbe respective interests of th® 
two parties in this property and Raja Bal- 
deo Das Birla challenged tbe rights o£ 
Maharaja. Tbe suit was compromised, and 
tbe patta to which I have referred was 
granted by tbe Maharaja to Raja Baldeo Das 
Birla in order presumably to put an end to 
all disputes. This patta while granting to 
tbe second patty a putrapautradik jagir 
contained a clause reserving to both par. 
ties all their antecedent rights, but the 
claim of the second party to be regarded 
as tbe successors in title of an independent 
talukdar was not found by the Magistrate 
to be supported by any reliable evidence 
and for tbe purpose of these proceedings 
must be taken as negatived. The secwnd 
party, however, have persisted in their 
claim that they are the proprietors of tbia 
property including tbe minerals and have tor 
some time been working the same. There 
is evidence that they had some years pr^ 
vioDsly employed geologists to survey the 
minerals, though it is impossible to esy 
whether this was a really comprebenaiv 
survey. They bad alw ^f^some y»« 
extracted small quantities of 
the land, but it is clear that intensive 
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mioiDg bad only been going on for about a 
month or t^o before these proceedings 
were launched, 

The learned Magistrate to whom appli. 
cation was made by the Maharaja came to 
the conclusion that a breach of the peace 
was likely, and eventually proceedings were 
drawn up uoder Sec. 145. Criminal F. C. 
The learned Magistrate heard the evidence 
adduced by both the parties and canse to 
the conclusion that the Maharaja was in 
possession of all the unworked minerals 
under the land in dispute but that the 
Banchi Zamindari Company were in pos. 
session of the minerals in the area which 
bad been actually worked by them. As the 
area actually worked by the company was 
not clearly defined in the map which bad 
been put in evidence, the learned Magis. 
trate ordered that a kanungo should be 
deputed to demarcate the actual areas in 
possession of the respective parties. Be 
therefore forbade all disturbance of such 
possession of the Maharaja and the com* 
pany until they are evicted therefrom in 
due course of law. Both parties applied to 
the learned Judicial Commissioner (or revi* 
sioD of this order: but the latter declined 
to make a report to this Court under See. 
438, Criminal P. C., and dismissed both 
applications. Both parties being dissatis. 
fied with the orders passed, have made the 
applications to this Court wbiob are now 
under consideration. 


It bos not been contended by either party 
that proceedings under S. 145, Criminal 
P. Oh are not applicable to possession of 
minerals and indeed it would be difficult for 
either party so to contend. It has been held 
by this Court and by the Calcutta High 
Court that proceedings under S. 145, Cri. 

P* C., can be instituted in cases 
whore disputes have arisen relating to the 
possession of minerals. In 2 P L J 637' a 
Bench of this Court upheld an order pass, 
ed by a Magistrate under this Section 
regarding the possession of certain mica 
deposits. la 4 P L J 164* Roe J. held that 
proMedmgs ander S. 145. Crimiaal P. C., 
coaid be taken in oases of disputes concern, 
ingt^ possession of ooal mines or seams 


W 8 - 4 i%“n 4 A I R Pat 
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of coal. In 35 C L J 456^ a Bench of the 
Calcutta High Court held that proceedings 
under S. 145, Criminal P. C., could be taken 
in a case where a dispute existed as to 
mining rights. Having regard to these 
authorities. I am bound to bold that pro* 
ceedings under S. 145, Criminal P. C., are 
appropriate in cases of disputes as to tbe| 
possession of minerals. It must bo observed 
that in the present applications no question 
arises as to the possession of tho surface. 
The second party are clearly entitled to pos* 
session of the surface and tho only dispute 
relates to the seam or deposit of bauxite 
which .lies underneath the surface. Tho 
application by the second party was the 
first to be presented to this Court and it 
will be coovenient to deal firstly with this 
application. Mr. Manuk who has appeared 
on behalf of the second party has strenu* 
ously contended that the order, in so far as 
it declares the Maharaja to be in posses- 
sion of the unworked minerals, should be 
set aside. He has argued that tho Maharaja 
is not in possession of those minerals but 
that tho second party are in actual posses- 
sion of the same. He has conteoded that 
tho learned Magistrate bos in this case 
decided questions of title which he could 
not do. According to Mr. Manuk, the 
learned Magistrate has held that tbo Maha- 
raja is in possession of the unworked 
minerals solely on the ground that he is 
the owner of those minerals and that pos- 
session follows title. In any event, it is 
contended that the Maharaja is not in pos- 
session thongh he may be the owner of 
these minerals. There can be no doubt that 
the learned Magistrate has considered the 
question as to who is the owner of these 
minerals and has bold that tbo Maharaja 
19 the owner of them, but ho has only con. 
aider ed this aspect of the case in order to 
determine who is in actual possession of 
the same. In my view the Court, in pro-l 
ceedings under S. 146. Criminal P. C., can' 
properly consider questions relating to titlol 
where such is necessary in order to ascor- 
taiD who is in possession. This is clearly 
laid down in 1 P L T 387.^ At page 388 
Snltan Ahmad J. obsorvod ; 

Tho loftfocd Mogislrtklo hu gonovoryoUboratoN 

into tho quMttoD o t tillo of tho parties, much 
®- BImalft Prosad Mookorjoo t. TaU Iron and 
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more, Id mj opicion, than a proceeding under 

S. 145 would justify. A Magistrate m proceedings 
under S. 145 is entitled to look into the question 
of title only to arrive at a satisfactory conclusion 
on tbo question of possession. He has got no power 
to decide the question of title or look into it apart 
from the question of possession. If be wanted to 
go into the question of title in order to effectively 
decide the question of possession, he would be per. 
fectly justified in doing so. On tbo other band, if 
the question of possession could be effectively 
decided without a decision on the question of title, 
he would not be entitled to go into the title of the 
parties. 

The case in 34 Mad 138^ is to the same 
effect. There it was held that eyideoce of 
title is admissible in an inquiry under 
S. 145, Criminal P. C., to enable the Court 
to decide tbo question of actual possession 
though proof of title was not proof of actual 
possession. In the present case the learned 
Magistrate had to decide who was in pos. 
session of certain unworked minerals. Un- 
worked minerals are not capable of such 
possession as is the surface of land or a 
house. Land can be cultivated ; a bouse 
can be occupied; but unworked minerals 
cannot even be occupied. Minerals can be 
possessed by actual working; but in this 
case a large portion of the mineral area had 
admittedly not been worked. In socb a 
case it was in my view necessary that the 
learned Magistrate should consider who 
was the owner of these minerals in order 
to assist him in coming to the conclusion 
as to who was in possession of the same. 
Admittedly, the first party had not worked 
any minerals in the village of Bhusar, 
though bo bad granted mineral leases of 
bauxite under adjacent villages* Before a 
Court could come to the conclusion as to 
who was in possession of the unworked 
bauxite ore in the village of Bhusar the 
question of ownership bad to be considered. 
Id my view there is evidence in this 
case to support the Magistrate's finding 
that the Maharaja of Chota Nagpur is tbo 
owner of the minerals underlying the Chota 
Nagpur Eaj. It has been held on numerous 
occasions by their Lordships of the Privy 
Council that the Maharaja holds a per- 
manently settled estate. If the second 
party hold under the patta dated 11th 
December 1936, an interest in the land 
resumable by the Maharaja on extinction 
of the male heirs of Raja Baldeo Das Birla, 
and if the patta makes no grant of minerals, 
it follows that the second party are not the 


6. Partbasaratby Nayaoim Garu v, Venkatasami 
Bcddy, (1911) S4 Mad 138=6 I C 393=1910 
M W N 400. 


owners of these minerals. It has been held 
by their Lordships of the Privy Council m 
a series of cases of which the case in 59 
Cal 80® is an example that holders of an 
interest, such as that held by the second 
party, are not the owners of the minerals 
underlying the land. In that case it was 
held that patni tenures, generally, are on 
the same footing as to subsoil rights as 
other permanent, heritable and transfer, 
able tenures created by a zamindar, that is' 
to say, the subsoil rights pass to the patni. 
dar only when granted in express terms; 
general vernacular words signifying '^witb 
all rights" are insufficient for that purpose, 
In the present case the second party bold 
an interest which can be described as per.j 
manent, heritable and transferable. They 
cannot found a title to subsoil rights on the 
patta when the patta does not in express 
terms grant them such rights. On the evi. 
dence the Magistrate rightly held the 
Maharaja of Chota Nagpur to be the owner 
of the minerals underlying Bhusar village. 
However that is not sufficient to conclude 
the case because in proceedings under Sec. 
145, Criminal P. C., it is possession that 
matters and not ownership. In the case of/ 
unworked minerals possession follows titlel 
and the owner of unworked minerals is inj 
possession of them though he is not actually 
engaged in working them. He is in a posi. 
tion to work them when he so desires, and 
he can lease them to others who may work 
them. 

Mr. Manuk, however, has contended that 
such possession of unworked minerals as 
follows title is not sufficient to sustain an 
order under S. 145, Criminal P. C. He has 
strenuously urged that the possession which 
is contemplated under this Section is actual 
physical possession and not constructive 
possession which is the nature of possession 
which follows title to unworked minerals. 
Great reliance has been placed upon tbo 
case in 56 Cal 290^ which is a Full Bench 
case decided by five Judges of the Calcutta 
High Court. In that case the Court held 
that the words actual possession' in sob-s. 
(1) of Sec. 145. Criminal P. 0., mean actual 
physical possession even though wrongful. 
0. g. that of a recent trespasser in octuU 


6. Bhupondranarayan Siogha v. Kajeswarpr^ 
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possession at the time of the proceedings 
under S. 145. The same view was taken in 
this Court by Eowland J. in 13 P L T 178.® 
Mr. P. R. Das on behalf of the first party 
does not Question the law as laid down in 
these two cases, but be has contended that 
actual physical possession must of necessity 
vary with the subject-matter. The owner 
of land can live on or cultivate the land; he 
may build on it or be may use it for some 
other specific purpose. Such, in the case of 
land is actual possession ; but such user of 
unworked minerals is impossible. Accord- 
ing to Mr. Das. the owner of unworked 
minerals is in actual possession of the same 
if be is in a position, at any moment, to 
work them or to permit others to do so. 
That the nature of actual physical posses- 
sion varies with the subject-matter has 
been recognized by a Bench of the Calcutta 
High Court in 35 C L J 456.^ That was a 
case of a dispute as to mining rights. At 
p. 458 Subrawardy J., discussing an earlier 
case in 32 C L J 54*^ observed : 

The deenUion o( laod as given in the Criminal 
Procedure Code of 1908 is wide enough to cover 
XDiuiog rights and even prospecting or boring 
licensos which can only be utiliz^ by going upon 
the land and exercising some rights relating to it. 
Kor do I assent to the proposition which eeems to 
have been stated in that case that S. 146, Criminal 
P. Om is limited in its scope to disputes relating to 
actual possession only if by that expression is 
meant possession by squatting on the land. It is 
conceivable that actual posresslon in that restricted 
sense may be with some one else and the real die* 
eensloQ between the parties may be r^ardiog the 
ttercUe of eome right over it or even under, without 
interfering to any appreciable extent with the 
actual or manual possession of anyone. To this 
cat^ory falls the dispute relating to collection of 
rente or profits which is expressly included in the 
aefinitlon of 'land* and ^watec* as given in the 
Section. 


Here, Subrawardy J. recognizes tl 
there may be actual posseseion of miner; 
or mining rights though the person in su 
possession is not exercising such rights 
a squatter or a cultivator of land. It is to 
obeetv^ that Snhrawardy J. was a pax 
to the ^l Bench case in 66 Cal 290/ 
w^ch I have previously referred, whi 
Jaid down that in the case of land 'acti 
possession meant actual physical p( 

case in ^36 C L 

456 18 not qoeationed in this later 


25*^'**“ Ohli,ai Thaknr 
^ 186=1938 Or 0 418=143 i 0 

*84 Or L J 959^X8 p L T 178 ^ ^ 

9. Indian Iron A 8teel Go. Ltd v 


Bench case. The possession of these un- 
worked minerals does not depend entirely 
upon the evidence as to ownership. There 
was also evidence that the Maharaja bad 
granted leases of or rights to v?ork bauxite 
underlying the surface of adjoining lands or 
villages. Mr. Manuk on behalf of the second 
party has argued that such evidence is 
worthless ; but, in my view, it is valuable 
evidence of possession of the unworked 
minerals. In my view, if the owner of 
unworked minerals under a defined area 
sinks a shaft and begins to work the mine. 
raU in that area, be can properly be said to 
be in actual physical possession of the 
whole of the minerals in that area. In the 
same way, if the owner of minerals under a 
defined area grants to third parties mining 
leases of the minerals under portions of 
such area, he exercises acts of ownership 
over those minerals and he can truly be 
said to be in possession of the whole of the 
minerals under that defined area. In 1 
P L T 84’® at page 100 Das J. observed : 


It has been held that if a person having title to 
all the seams of the coal under a defined surface 
enters upon ooe seam be will be taken to be in 
possession of all the seams over which be has 
title : (1876) 34 L T 1861^ and (1866) 1 Ch 410.1^ 

As I have stated the Maharaja is the 
owner of all the minerals underlying a 
defined area, namely the Kairo lot. He has 
granted leases of the minerals in portions 
of this area. This evidence together with 
the evidence as to title does provide mate- 
rial upon which the learned Magistrate 
could come to the conclusion that the 
Maharaja was in actual physical possession 
of the unworked minerals. 


Mr. Manuk has further contended that 
even if the Maharaja had been in actual 
physical possession of the unworked mine- 
rals, be has been ousted from such posses- 
sion by reason of the mining operations of 
the sdeond party. The learned Magistrate 
has found that the second party have been 
quarrying or mining bauxite at three points 
Md baye stacked quantities of the ore ob- 
tained at or near these sites. The second 
party, have further built a road of about 
four miles in length to the nearest railway 
BtatioD, presumably for the purpose of cart, 

Blpki Beharl, 

(1920) 7 A I R Pat $88*66 1 C 118=1 P L T 
84. 
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ing bauxite for transit by rail. Lastly, the 
learned Magistrate has found that the 
second party had built a bhandar for the 
use of coolies working on the site. These 
acts together with the geological survey 
mentioned previously constitute, according 
to Mr. Manuk, an ouster of the Maharaja 
from possession of the whole of the minerals 
under the land in dispute. A map was pro* 
duced which showed the workings of the 
second party. The learned Magistrate has 
pointed out that this map does not accu- 
rately set out the limits of these workings; 
but from a perusal of it it is clear that the 
second party has only worked on one side 
of plot 215 in which the disputed hill is 
situate. The precise size of the bill is not 
clear; but it is obvious from the map that 
the second party have not worked over the 
whole of the area. The evidence showed 
that intensive working had only taken 
place (or a very short period of time before 
these proceedings, and it is clear that up 
to the time of these proceedings, work bad 
only taken place on the extreme western 
edge of the hill in dispute. As I have 
pointed out already, it is not clear whether 
the whole of this area was surveyed by 
geologists, but in any event the Magistrate 
has found that the second party have not 
mined bauxite at any place other than the 
three sites marked on the plan. 


Mr. Manuk has urged that this case falls 
within the principle enunciated by their 
Lordships of the Privy Council in 10 Pat 
407.*® In that case their Lordships of the 
Privy Council held that the Bengal Coal 
Company were in adverse possession of the 
minerals underlying a defined area though 
they were not in fact working all such 
minerals. It is argued that the second party 
by working the minerals in these three 
places have like the Bengal Coal Company 
taken possession of the whole of the mine- 
rals underlying the disputed hill. The facts 
of the case in 10 Pat 407*® are very 


different from the facts of the present case. 
In that case the company held a mukarrari 
lease of the area concerned and honestly 
believed that they were entitled to mine 
the minerals under the land. They had 
openly carried on mining operations for 12 
years in various parts of the village by 
sinking and working coal pits and making 
boreholes. In sh ort they had for more than 

13. Nageshwar Bux Roy v. Bengal Coal Oo. 

(1931) 18 A I R P 0 166^180 I 0 816- 
10 Pat 407^68 I A 29 (P C). 


12 years conducted themselves as if they 
were entitled to work the minerals under- 
lying the whole area. Lord MacMillan, who 
delivered the judgment of the Board, at 
page 414 observed : 

In considering the character and effect of acta 
of possession in the case of a mineral field, U ia 
necessary to bear in mind the nature of the sub- 
ject and the possession of which it is susceptible. 
Owing to the inaccessibility of minerals in the 
earth, it is not possible to take actual physical 
possession at once of a whole mineral field : it cao 
bo occupied only by extracting the minerals and 
until the whole minerals are exhausted the phy- 
sical occupation must necessarily be partial. The 
real question is what in fact has been possessed. . . 
• • • • 

The workings baTe been commonly described as 
a colliery, a comprebensiTe term which includtt 
both the worked and the as yet unworked mine- 
rals within a defined area. It was of the colliery 
in this sense that the company claim to have been 
in possession. The actings of the Goal Company 
have throughout, indeed, been consistent only 
with tbo assertion of a right to the minerals under 
the whole village to which they thought they had 
right. They openly sank at least three pits at 
different points, two of them being half a mile 
distant from the third. They selected tbo places at 
theic own discretion, brought the requisite plant 
on to the ground and erected bungalows for their 
mining employees. Mr. Evans who was resident 
Assistant Manager of the colliery at Rajbara from 
1907*08 to 1918 himself made bores in the mine- 
ral field duriog bis time. It is nothing to the 
purpose that the company may not have worked 
any one pit for 12 years continuously, if for 12 
years they have carried on operations in various 
parts of the mineral field. The fact that one pit 
in a mineral field is discontinued and another 
opened in a different part of the field and that 
bores are eunk in likely places is excellent proof 
of possession of the whole area. There was no 
concealment on the part of the company ; they 
behaved openly as persons in possession not of one 
pit but of the mineral field underlying the village 
as a whole, and as entitled to sink pits anywhere 
in the village they chose. All this they did with- 
out any challenge from the plaintiff or bis prede- 
cessors, and in the bona fide belief that their lease 
entitled them to work the minerals anywhere in 
the area let. 

Id the present case intensiye working 
only began a month or so before these pro- 
ceedings though it is clear that some work 
had been done for a considerable time pre. 
viously. There is nothing in the present 
case to show that the second party had any 
bona fide belief that they were entitled to 
work the minerals underlying the whole 
of this area and in any event they did 
not do so. In my view it cannot possibly 
be contended that merely by working at 
the three points on the western end of the 
disputed hill possession has been taken of 
the whole of the minerals underlying tM 
hill. It is true that a bhandar was erected 
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^od a road made, but even so the opera- 
tions, in my view, fall far short of what is 
necessary in order to take possession of the 
whole of the minerals underlying this hill, 
The present case is more like the case in 
(1909) 1 Cb 666^* where it was held that 
mining by a trespasser in an area of two 
acres only did not amount to possession of 
the whole of the mineral field. The second 
.party also relies upon the case in 59 Cal 
80.^ In that case a person who bad no 
right to the minerals quarried stones and 
gravel over the whole of a certain area of 
land. Underneath the stone and gravel was 
discovered a deposit of yellow ochre. Their 
XiOrdships of the Privy Council held that 
the operation of quarrying the atones and 
gravel amounted to possession of the whole 
of the stone and gravel in the area con. 
ceroed but did not amount to possession of 
the yellow ochre which formed a distinct 
strata. In that case it ie clear that stone 
and gravel had been quarried over the 
whole of the area in question, and therefore 
it could truly be said that possession had 
been taken of the whole of the subsoil con- 
taining such stone or grave). Mr. Manuk 
has contended that such is the case here; 
hut in my view the operations of the second 
•party in the present case fall far short of 
taking possession of the whole of the 
bauxite underlying the hill. In my view the 
learned Magistrate was perfectly entitled 
to hold that the Maharaja's possession of 
the UDWorked minerals bad not been ousted 
by the operations of the second party. The 
learned Magistrate has held however that 
the second party are in possession of the 
minerals at the places which are actually 
being worked by them. 

The appli^tion of the first party relates 
to that portion of the order which main- 
tains the possession of the second party of 
the minerals at the actual scene of their 
^marrying or mining operations. It has been 
intended by Mr. P. R, Das that this por- 
tion of the order is clearly wrong and that 
the second party cannot be held to be in 
posso^on of even the minerals at the 
actual sites of their quarrying or mining, 
it has been frequently laid down that a 
person wrongfully working minerals is only 
in possession of such of the minerals as he 
has actuaUy mined and that he is not in 
possession of any of the unworked mine 
rals. In 1 P L T it was MdTy ^ 


Bench of this Court that a trespasser 
wrongfully working a seam of coal from an 
adjacent mine acquires possession only of 
the coal worked, and cannot be said to be 
in possession of the mine itself. This case 
was expressly approved of in the case in 1 
P L T 360*® where it was held that a ties- 
passer, wrongfully working a seam of coal 
from an adjacent mine, acquired possession 
only of the coal worked but not of the 
mine or the seam itself and that a mere 
surface working could not give any claim 
by adverse possession to the whole of a 
coal seam or any portion of it beyond that 
which has already been taken. A similar 
decision is (1877) 6 Ch D 719.*® In that 
case Hall V. C. was of opinion that a tres- 
passer might in certain oases acquire pos- 
session over a seam of coal in a defined 
area, but on the facts of the case be came to 
the conclusion that the trespasser had 
acquired possession over nothing more than 
be bad actuaUy worked. At page 726 the 
learned Judge observed ; 

I can well understaod that there might be some 
cases in wbieh, from the mauner of working ooal, 
a person who began to work it. and was a mere 
wrongdoer and trespasser, might have acquired a 
title to a certain seam or area of ooal. and that by 
the mode of driving the levels aud opening a cor* 
tain area of coal, there might have beou possession 
acquired to the wbolo thing as a mine or as a seam 
of ooal, and not merely to the particular quantity 
of coal that was actually hewn and gotten. That 
is Qot however this case; and It is not necessary 
for me to say more than that such a oase may 
exist. 


The learned Magistrate might have come 
to the conclusion that the second party in 
this case obtained possession of nothing 
more than the bauxite which they had 
actually mined or quarried. On the other 
hand, it was open to the learned Magistrate 
to find that the methods employed did 
amount to possession over the minerals at 
the actual soane of operations. He has 
declined to find that the second party 
obtained possession oyer the whole of the 
un worked bauxite; but he has found that 
they have acquired possession over the * 
bauxite at the three points where work had 
actually taken place. In my view he was 
entitled so to find and it is impossible upon 
the state of the authorities for mo to say 
that such a decision ia clearly erroneous. 

In my judgment there was abundant 


16. Prematha Nath v. A. J . Melk, (1920) 7 A I R 
Pat 542 = 66 I 0 184 = 5 Pat L J 273 = i 
PLT3C0, X 

16, Aehten v. Stock, (1877) 6 Oh D 719^^26 W R 
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■material before the learned JIagistraw upon 
which he could base his findings that the 
first party was in actual possession of the 
unworked minerals and that the second 
party was in possession of the minerals at 
the points where such minerals were being 
worked. For the reasons which I have 
given, I hold that no ground has been made 
out for interfering with the orders made by 
the Courts below and accordingly I would 
dismiss both these applications. 

Rowland J. — I entirely agree. 

N.s./k.K. Applications dismissed. 
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a colourable exercise of jurisdiction by it or that 
U acted with material irregolarity and in ^ther 
event the High Court has power to interfere in 
revisjon. [P 217 C 2 ) 

* K. K. Baoerji — 

for Appellant (Petitioner). 

B. C. De (in both cases) and S. S. Sinha 
(in S. A. No. 513) — for Respondents. 

Jud^mentc — This was a suit for the 
recovery of the price of nine trees said to 
have been cut from the land of the plain- 
tiff laodlord and misappropriated by defen. 
dants 1 to 4 at the iostance of defendants 
5 to 9. The defence was that the trees 
stood in the mokarrari land of defendanta 
5 to 9 and that seven of them bad been 
taken by defendants 1 to 3 with their con. 
sent and for a consideration or in accord. 


Maheshwari Prashad Bhagat — 

Appellant. 

V. 

Alahadeo Roy and others — 

Bespondents. 

Appeal No. 513 and Civil Bevision No. 
433 of 1937, Decided on 20th October 1938, 
from appellate decree of Deputy Com- 
missioner, Sub-Judge, Palamau, D/- 7tb 
May 1937. 

(a) Civil P. C. (1908), S. 102 — Suit for 
recovery of pnce of tree< alleged to have been 
cut from land of plaintiff landlord and mis- 
appropriated by defendants ~ Case against 
defendants, although one of wrongful cutting 
of trees, not necessarily one within purview of 
Cb. 17, Penal Code ~ Jurisdiction of Small 
Cause Court to try suit is not barred— Second 
appeal from suit is competent. 

Where in a suit for recovery of the price of cer- 
tain trees said to have been cut from the land of 
the plaintiff landlord and misappropriated by the 
defendants, upon the facts stat^ in the plaint, 
the case against the defendants is one of wrong- 
fnl or illegal cutting of trees which is not neces* 
sadly penal so as to bring him within the pur- 
view of Ch. 17, 1. P. C., the jurisdiction of the 
Court of Small Causes to try the suit is not barred 
and a second appeal to the High Court from such 
suit is barred under Sec. 102, Civil P. C., if the 
value of the subject-matter of the suit does sot 
exceed Fs. 600 : d I F 2930 Pnt 675, BeU on. 

(P 216 C 2; P 217 C 1] 

(b) Civil P. C. (1908), S. 115 — Appellate 
Court not dealing with points raised by appel- 
lant and not making effort to understand and 
appreciate appellant's case — Its order is open 
to revision. 

It is the duty of an Appellate Court to properly 
dispose of an appeal and this necessarily involves 
dealing with the points raised by the appellant 
and looking into the record, so far as may be 
necessary, after making an effort to understand 
and appreciate the appellant’s case. Where the 
Appellate Court fails to do so, Its failure in these 
respects means either that there was no more than 


ance with custom. The plaintiff put bis 
claim at Bs. 109. The trial Court dismissed 
the suit, and this dismissal was upheld in 
appeal by the Deputy Commissioner, Sab- 
ordinate Judge of Palamau. The learned 
advocate for the plaintiff has filed a second 
appeal and also an application in civil revi- 
sion against the order of the lower Appel- 
late Court. 

It has been contended on behalf of tbe 
defendants- respondents opposite party that 
a second appeal is barred in this case by 
Sec. 102, Civil P. C. That Section bars a 
second appeal in a snit of the nature cogniz- 
able by Courts of Small Causes when tbe 
amount or value of the subject-matter of 
the suit does not exceed Bs. 500. Tbe 
learned advocate has contended that the 
present was a suit of the nature of a Small 
Cause Court suit, and in support of this 
contentioD be has referred, among other 
cases, to 11 P L T 741.' The principle laid 

down in that case is that where 
upon tbe case laid in tbe plaint it is cleat 
beyond any shadow of donbt that the defendant 
bad committed an offence punishable under 
Chap. 17, I. P. 0., the jurisdiction of tbe Small 
Cause Court to try such a suit is barred; but where 
upon tbe facts stated in the plaint tbe ease against 
tbe defendant is one of wrongful or illegal cutting 
of trees which is not necessarily penal so as to 
bring him within the purview of the Indian Penw 
Code, the jurisdiction of the Small Causo Court Is 
not at all barred. 

The learned advocate for the plaintiff doeSj 
not contest this proposition of law, but has^ 
endeavoured to show that the plaint in the, 
present case did disclose an offence punish- [ 
able under Cb. 17, 1. P. 0. I have lookeg ^ 

1. Damodar Jba v. Baldeo Prasad, (1980) 17 
A I R Pat 675=127 I C 643=9 Pat 669 — 1* 
PLT 741. 
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into the plaint and particularly para. 6 of 
it on which stress was laid for the plaintiff 
without being able to find all the iogre* 
dients of any offence coming within that 
Chapter. It must therefore be held that the 
second appeal is incompetent. 


Coming now to the civil revision the 
learned advocate for the plaintiff points 
out that the trial Court has repeatedly 
referred to the absence of the kbewat of 
one Janak Misser from the record and in 
effect blamed the plaintiff for failing to 
produce it. The plaintiff s possession and 
right to recover in this suit depended inter 
alia on this khowat and the decision in a 
title suit which was brongbt by plaintiff's 
predecessor against Janak Misser and won 
in the High Court. The learned advocate 
points to paras. 6, 7, 13. 16 and 20 of the 


grounds of appeal to the lower Appellate 
Court bearing inter alia on the mistake 
committed by the trial Court, for so it was, 
as regards the supposed non. prod uctioo of 
the kbewat of Janak Misser, which was 
actually on the record (Ex. C), and com. 
plains that the lower Appellate Court has 
nevertheless not referr^ to the point at 
all. It is clear from the judgment of the 
Deputy Commissioner Subordinate Judge 
that he fell into confusion and misunder- 
stood the nature of the title suit in those 
places where he speaks of the 2 arp 6 sbgidar 9 
(and not the mokarraridars), and his re- 
mark that it is not clear how she (the 
plaintiff's predecessor- in-title) could elimi. 
Date the mokarraridsirs from the mokarrari 
possession" shows how he failed to appre- 
ciate the essentials of the plaintiff’s case. 
Janak Misser's kbewat No. 6, no less than 
F®® “<^^ftrraridars' khewat No. 4, is found 
in Ex, C under kbewat No. 3 which stands 
in the name of Mt. Jasoda Koeri, the 
P^®^^ssor.in.title of the plaintiff ; and 
tne ^puty Commissioner ought to have 
the bearing on the plaintiff's 
ytle of the mokarraridare' possession after 
deciding whether the mokarroridars (and 
not the zarpesbgidars of Janak) were repre- 
Mnted m the title suit or were otherwise 
bound by the decision in that suit. It has 

fk®? on behalf of the other aide 

that this IS not a matter for interference 

Mviaional powers of 
this Conrfc.^ There cao, of course, be no in. 

decision of the Court below may be or is 

Appellate 

•Court has done here is to write two or 


three paragraphs of a decision (besides the 
introductory paragi*aphs) five or six months 
after the bearing of the appeal without any 
attempt to attend to the complaint of the 
appellant that the trial Court bad failed to 
notice the kbewat which was on the record 
or even to understand the appellant's case. 
Mr. De has contended that Sec. 99, Civil 
P. C., prevents interference unless it can 
be said that the irregularity aS'ects the 
merits of the case. The Section however 
applies to appeals. As regards revision, 
S. 116 entitles this Court to interfere when 
a lower Appellate Court fails to exercise 
the jurisdiction vested in it by law or acts 
in the exercise of its jurisdiction with 
material irregularity. It was the duty of the 
lower Appellate Court properly to dispose 
of the appeal, and this necessarily involved 
dealing with the points raised by the appel. 
lant and looking into the record, so far ae 
may be necessary after making an effort to 
understand and appreciate the appellants 
case. The failure of the lower Appellate 
Court in these respects means either that 
there was no more than a colourable exer- 
cise of juriediction by it or that it acted 
with material irregulanbyi and in either 
event this Court has power to interfere. 
The application in revision is therefore 
allowed, the decree of the lower Appellate 
^urt set aside, and the lower Appellate 
Court directed to re-hear the appeal in ac- 
wrdance with the law. The costs of this 
hearing, including a hearing fee of two gold 
mohurs, will abide the event. 


B.M./R.K, 


Order accordirtgly^ 
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Mohammad Noor and Dhavlb JJ. 

Mathura Prasad Singh — Appellant. 

V. 

Bhan Kumar Chand and another — 

Bespondents. 

Appeal No. 347 of 1938, Decided on 12th 
December 1938, from original order of 
Sub. Judge, 2nd Court, Arrah, D/. 22nd 
November 1938. 

Bihar Money-lenders Act {3 of 1938), S. IS 
AcL Government of 

Section Ifi, Bihar Money-lenders Act, bolna 
repu^ent to O. 20. Rule 11, 01. (2). OWl P 
U under S. 107, Government of In^ Act. void 

_ , fP218 01J 

Hanacs Kumar — for Appellant. 

D. N. Varma and Khurahaid Husnain — 

for Respondents. 


218 Patna iloHAiiMAD Yaquoob Ally 

Judgment* — This is an appeal against 
an order of the Court below refusing to fix 
instalments for the satisfaction of a decree 
under execution. This order, under the 
Civil Procedure Code, can only be passed 
with the consent of the decree, bolder* 
There is nothing to show that the decree* 
holder consented. In fact Air. Khurshaid 
Husnain, who appears in this appeal to 
oppose the application for stay, intimated 
to the Court that bis clients are not willing 
to allow any instalments to be fixed. The 
iudgment-debtor relied upon S. 15, Money- 
lenders Act, which vested the Court with 
.powers to fix instalments independent of 
Ithe consent of the decree.holder. But this 
iSectioD, being repugnant to O. 20. R. 11, 
Ol. (2), Civil P. C., is under S. 107, Govern, 
ment of India Act, void. The appeal is 
therefore dismissed with costs. A certificate 
will be issued in terms of S. 205, Govern* 
ment of India Act. 

D.sVb.E. Appeal dismissed. 
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Shaikh Alohammad Yaquoob Ally — 

Appellant. 

T. 

Chhotey Lai ^ittri and others — 

Respondents. 

Appeal No. 964 of 1935, Decided on 13th 
September 1938, from decision of Sub* 
Judge, Second Court, Mongbyr, D/* Slst 
October 1935. 

(a) Secood Appeal — Finding of fact-Find* 
Ing being inference of fact from evidence 
adduced li binding in second appeal. 

Where a finding of fact of a lower Appelb^ 
Court rests upon evidence which has been epeci- 
flod and is an inference of fact from such evidence, 
such a finding of fact is binding in second appeal 
unless it can be shown that the inference is im* 
possible in law. tP 218 0 2] 

(b) Transfer of Property Act (1682), S. 54 
^Value of property less than Rs. lOO^Sale by 
unregistered sale deed ~ Delivery need not be 
contemporaneous with execution of sale deed. 

In case of sale of immovable property worth 
not more than Bb. 100, by means of an unregis- 
tered sale deed, it is not necessary that delivery of 
possession should be contemporaneous with the 
execution of the sale deed. The sale would valid 
even if possession of property Is delivered in pur- 
suance of the sale deed some time after its execu- 
tion: 19 Cal 023, Disling. (P 218 0 2, P 219 0 1] 

Nitai Chandra Ghosh and Baidya Nath 
Sinha — for Appellant. 

K. N. Lai — for Respondents. 


7. Chhotey Lal (Dhavle J.) A. I, R. 

Judgment. — I stated the facts of this 
case when it was argued before me on 10th 
January last, and a remand was obtained 
by the appellant on two points. The first 
of these points was whether the evidence 
of the plaintiffs* witnesses as regards plain* 
tiffs* purchase from Mevi establishes or 
points to delivery of the property by Mevi 
to Chhotey Lal. The lower Appellate Court 
has answered the point by saying that there 
is admittedly no evidence on the record 
that Alevi delivered possession to Chhotey 
Lal at the time of or soon after the oral 
sale, but that the evidence adduced by the 
plaintiffs points to delivery of the property 
by Mevi to Chhotey Lal. This is a finding 
of fact which is conclusive against the 
appellant, for under S. 54, T. P. Act, tangi* 
hie immovable property of a value of less 
than Rs. 100 can be sold either by a regis* 
tered instrument or by a delivery of the 
property. In the present case the appel* 
lant's story was that the judgment-debtor 
Mevi, from whom be purchased the dispu* 
ted bouse in the execution sale, bad pur- 
chased Chhotey *3 half of the bouse for 
Rs. 40, while the plaintiffs' case was (and 
they include Chhotey and his sons) that 
Chhotey bad purchased Mevi's half of the 
bouse for Rs. 75. Neither of the sales was 
supported by any registered sale. deed. Both 
were said to be oral sales supported by un* 
registered documents, and the sale relied 
on by the plaintiffs was dated 1918, while 
that relied on by the appellant seems to 
have been nine or ten years later. The 
learned advocate for the appellant has 
argued that the finding of the lower Appel- 
late Court regarding the inferential deli* 
very of property should not be accepted. 
That finding rests on evidence which has 
been specified and is an inference of fact 
from the evidence set out. The learned 
advocate has not been able to show that 
the inference is impossible in law, and 
nnlftga an appellant can do that, such find* 
ings of fact are binding in second appeal 

The learned advocate suggested that a sale 
effected by an unregistered document on* 
accompanied by a contemporaneous deb* 
very of possession was no sale at all. But 
for this proposition he was not able to cite 
any authority. The sale. deed being unre- 
gistered will, of course, not operate to 
transfer the title; but I do not see why, u 
such a sale deed is executed to-day in res* 
pect of an immovable property worth not 
more than Rs. 100 and the property te 
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delivered to the purchaser some days after 
this in pursuance of the sale deed, which 
would have taken no effect hy itself, the 
Bale should not stand. The finding of the 
lower Appellate Court comes to this that 
there is no direct eyideoce of delivery of 
possession at the time of the sale or soon 
after it but that there is evidence at the 
same time, which has been accepted by the 
lower Appellate Court, that after the sale, 
which must mean the attempted sale by 
means of the unregistered sale deed, the 
plaiDtiffs got exclusive possession over the 
house and the vendor left the village and 
had no concern with or possession over the 
house, circnmstances from which delivery 
of possession at some undetermined time 
after the execution of the sale deed may 
legitimately be inferred. It is not as if the 
Bale, on which the appellant relies, came 
BO shortly after the plaintiffs' sale as to 
make it at all material that the exact time 
when Mevi'e purchaser got into possession 
under that transaction is undetermined. 
The learned advocate referred to 19 Cal 
623.^ But that was a case of an admitted 
sale by means of an unregistered instru- 
ment unaccompanied by possession. It was 
held that the transfer or sale was inopera- 
tive, and so it conferred no title on the 
vendee. But this is of no help to the appel- 
lant when it has been fonnd as a fact that 
an unregistered instrument was executed 
in favour of Chhotey Lai and was followed 
though some time afterwards, by delivery 
of possession; appellants' purchase in exe- 
ontion came years after. 


There was another point on which th' 
appellant had obtained a remand, and tba 
was whether the disputed house lay in tha 
part of Maksuspore which is covered 

whether it lay in Tauz 
^ 0 . ^04-C, Maksuspore Masanni Cbal 
A ® The answer of the Iowa 

, Court is in favour of the appel 

lant. But tho point raised by the appel 
lOfch January was only subsidian 
w the question of plaintiffs' possession o 
the projwty. That question does nob arisi 
apart, of course, from what is impUed ii 
the deUvery of possession, for there was n( 
point about limitation raised in the lowei 
Appellate Couxt, and snch delivery of pos 
session as has been found by bhe lowej 
Appellate Court is sufficient to conoludi 

^ "5 0 O'"'”' mm: 


the appeal against the appellant. The appeal 
fails and is dismissed with costs. 

N.S./r.K. Appeal dismissed. 
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Mohammad Noor and Dhavlb JJ, 
i?ani Birja Baj Kumari — Petitionen 


Bani Biskwa Nath Kumari — 

Opposite Party. 

Civil Bevn. No. 290 of 1938, Decided on 
19th December 1936, against order of Sub- 
Judge, Gaya, D/- 12tb May 1938. 

(a) Court-fees Act (1870), S. 7 (iv) (e) ^ 
Court-fee Is to be paid on tbe relief eveit&ble 
at tbe time of tbe institution of suit, and with 
subsequent change in circumstances a new 
relief can be added on amendment of plaint 
and offer to pay court-fee thereon. 

Court-fee is paid on tbe relief available at the 
time of tbe institution of tbe suit, but if after its 
iostitution circumstances change and it becomes 
necessary for tbe plain tifi to ask for any further 
relief, it is always open to him to apply to tba 
Court for amendneDt of tbo plaint by adding new 
relief and to offer to pay court-fee thereon. 

[P 220 0 2] 

(b) Court- foes Act (1870), S. 7 (iv) (c)-Two 
prayers In plaint for declaration and for poMOs- 
sion if necessary, make one for declaration and 
consequential relief and require ad valorem 
court-lee. 


Where tbe plaint cootaiued two prayers, one for 
a declaration of title to 8 annas share in the estate 
and tbe other for joint possession of tho estate in 
cas^ the Court found that tbe plaintiff was already 
in possession thereof : 


Held that tba two prayers taken together make 
tbe one for declaration and consequential relief 
and that ad valorem oourt-fee was payable x A Z R 
2926 Pal 453, Disling, [p 220 0 2] 

P. R, Das, Sarjoo Prasad sod Raj ^shora 
Prasad — for Petitioner. 

Mauuk aad E. N, Lai — 


Order. — Thia is an applioatioD agaioab 
an order of the Subordinate Judge of Gaya 
oalUng upon the petitioner, who is tbe 
plaintiCf in a suit before him, to pay ad 
valorem court-fee under S. 7 (iv) (o), Court, 
fees Act, as in his opinion the suit was not 
only for a declaration bub also for a con 
sequential reHef. Plaintifif is one of the 
two widows of the late Raja of Deo. The 
defendant IS his other widow. The dispute 
between them is as to the suooesaion to the 
Mtate, that is to say. whether the senior 
Rani, the defendant, alone soooeaded to the 
estate or whether the junior also was a 
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co.owner along her. The two Ranis 
fought the matter in the Revenue Courts. 
Though the estate was recorded in the 
joint names of the two widows by the 
order of the Deputy Collector, Collector and 
the Commissioner, the Board of Revenue 
directed that the name of the senior Rani 
alone should be recorded. An attempt by 
the plaintiff to get special leave to appeal 
before the Privy Council failed. Thereupon 
she instituted the present suit on paying 
a court-fee of Rs. 15 only. There are two 
main prayers in the suit ; one for a declara. 
tioD of her title to an 8 annas interest in 
the estate, and the other is that should 
the Court be of opinion that the plaintiff 
is not in possession of her interest, that is 
to say, half interest in the estate, she 
should get joint possession of it along with 
the defendant. The learned Subordinate 
Judge held that the two prayers taken 
together, made the suit one for declaration 
and consequential relief, and ad valorem 
court-fee was payable. The petitioner has 
therefore moved this Court. 

Mr. P. B. Das, who appears on behalf 
of the petitioner, has relied upon a decision 
of this Court in 5 Pat 496.^ In that case 
the question came up before the High 
Court in a second appeal. The plaintiff bad 
brought the suit on a court.fee of Bs. 15 
only. The suit was decreed. On defendant's 
appeal, the learned District Judge held that 
the plaintiff did not seek one declaration 
but two declarations and he ordered the 
payment of court-fees on two declarations. 
This was done and the appeal was dis- 
missed. The defendant preferred a second 
appeal. The Taxing Officer realized ad 
valorem court-fee on the memorandum of 
the second appeal to this Court. That 
order of the Taxing Officer was not open to 
interference by the Court. But the matter 
was placed before a Bench for orders as to 
the realization of court-fees ou the plaint 
and CD the memorandum of appeal to the 
lower Appellate Court. Two declarations 
were ask^ in the plaint, and the third 

relief sought was to this effect : 

If during the pendcDcy of this suit the pUintifi 
be dispossessed of the disputed properties, then on 
court-fee being taken she maj be awarded a decree 
for recovery of possession of the disputed properties. 

This Court's observations in respect of 

this relief were as follows : 

The third relief was only a contingent one 
depending upon the finding of the Court that the 
1. Khiri Cband Mabton v. Mt. Megbni, (1926) 13 
A I R Pat 453 = 93 I 0 432 = 6 Pat 496=8 
P L T 296. 


A. I, B. 

plaintifi was not in possession of the propertv 
in that event she offered to pay court-fee forgettiM 
the relief for recovery of possession. That contin 
gency has not arisen and the Courts below have 
held that the plaintiff has been all along in nos. 
s^ession of the property. Therefore that relief ^ 
become unnecessary and the occasion for calling 
for additional court-fee has not arisen. 

It is obvious that the question for the 
payment of court.fee arose there in second 
appeal when the two Courts below bad 
already found the plaintiff to be in posses- 
sioD, both before the suit and also during 
its pendency. That is not the case here. 
Here, the plaintiff asks for possession, not 
in case she be held to have been dispos- 
sessed after the institution of the suit, but 
even if she be found to be out of possession 
at the time of institution of the suit. Thus, 
there is a material difference between the 
relief sought in the suit referred to above 
and in the present suit. There the contin- 
gency mentioned was not the finding of dis- 
possession before the institution of the 6uit,i 
but after its institution. Court-fee is paidl 
on the relief available to the plaintiff at 
the time of the institution of the suit. If, 
after its institution, circumstances change 
and it becomes necessary for the plaintiff, 
to ask for any further relief, it is always 
open to him to apply to the Court for 
amendment of the plaint by adding new 
relief and to offer to pay court-fee thereon. 
Id fact, the third prayer was of a nature 
which could have been added to the plaint 
of that suit after its institution. The 
second prayer in this soit is not of such a 
nature. In our opinion the plaint as it 
stands requires ad valorem court.fee. The 
order of the Court below is correct. 

Mr. P. R. Das however intimated to us 
that be should be allowed leave to amend 
the plaint either by striking out relief No. 2 
altogether or bringing it into conformity 
with the third prayer in the case referred 
to above. Mr. Manuk who appears on 
behalf of the opposite party, objected to 
such leave being granted. He pointed out 
a remark of the learned Subordinate Judge 
in which he has referred to a petition of 
the plaintiff and from which he has infer- 
red that the plaintiff was not in possession. 
This is however a matter which is not before 
us in this case. If the plaintiff was not in 
possession on the date of the institution of 
the suit and she does not ask for recovery 
of possession, the snit will be liable to be 
dismissed not on account of non-payment 
of court-fee but on account of the provi- 
sions of S. 42, Specific Relief Act, that is to 
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say. DO declaratory relief can be granted to 
a plaintiff who, being entitled to further 
relief, fails to ask for it. We are however 
to take the plaint as it stands, and wa see 
DO reason why the plaintiff should not be 
allowed to amend it. If after this amend* 
ment the snit becomes liable to be dismiss- 
ed on other grounds, it will be open to the 
learned Sabordinate Judge to deal with it 
according to law. 

We accordingly direct the learned Sub- 
ordinate Judge to allow the plaintiff if she 
applies to amend the plaint, either by 
striking out prayer No. 2 altogether or by 
making the contingent dispossession con* 
fined to the period subsequent to the 
institution of the suit, as was the case 
in 5 Pat 496.^ Thereafter he will decide 
the case according to law. If Sec. 42 is 
applicable to the case be will apply it. 
As the matter stood, the order of the learn- 
ed Subordinate Judge was correct. There* 
fore we order that the petitioner will pay 
to the opposite party the costs of this 
bearing. Hearing fee two gold mohurs. 

S,G./r,k. Order accordingly. 
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Wort J. 

Mokhada Dasi and others — 

Defendants — Appellants. 

V. 

hakshnti Narain Das and others — 

Plaintiffs — Respondents. 

Appeal No. 836 of 1986, Decided on 14tb 
November 1938, from appellate decree of 
bub.Judge, PomUa, D/. 6th July 1938. 

judgment 

^-i! ^ k certain item of evidence it 

ilSitT judgment cannot be eut- 

It is impoMible to hold that a judgment oannot 
merely by reaeon of the.fnot that 

beoD.mentioned. 
has not moDtioned 
in hie judgment certain items of evidence does n^ 
on® to 8&y that be dismissed that piece of 
evidence wholly from his consideration. 

... . [P 321 0 1 : P 222 0 11 

(W Record of Rights— Evidentiary value 

The Record of Rights ia of do better value than 
any other piece oi truthful evidence. There is 

hJft therein found Is true- 

Pwaumptioa that it ovetridea e^S 
otner item of evidenea which hnih ^ 


Sir M&amatha Nath Mukherji, S. N. 

Bose and N. N. Ray — for Appellants. 

Dr, Dwarka Natb Mitter, S. De and M. 

N. Pal — for Respondents. 

Judgment. — This is an appeal from the 
decision of the Subordinate Judge rerersiog 
the decision of the Munsif with regard to 
certain property being about 60 bighas of 
land, and in the result the question to be 
determined was whether Haricharan, the 
father of the mother of the plaintiffs, had 
been in adverse possession. In the first in- 
stance those claiming through Haricharan, 
who were the sbebaits of the deity, set up 
a case that the land bad been purchased by 
Haricharan in the benami name of his 
daughter, but on the findings of the learned 
Judge in the Court below that plea has not 
been sustained. .4s I say and repeat, in 
the result the question came to be deter- 
mined whether Harl Cbaran was in adverse 
possession. There is a long history attached 
to the property since 1889 when the pro. 
perty was first purchased, and there is no 
doubt that whatever view this Court may 
take of the evidence, it will be impossible 
for this Court in second appeal to say or 
for the learned advocate appearing on be. 
half of the parties to argue that there was 
no evidence upon which the learned Judge 
in the Court below could come to the con. 
elusion that Haricharan was in adverse 
^ssessioD and indeed Sir Manmatha Nath 
Mukherji who appears on behalf of the 
defendant-appellants does not contend that 
there was no evidence, but on behalf of his 
clients contends that the learned Judge in 
reversing the decision of the trial Court had 
omitted to mention the most important 
piece of evidence, and that evidence is no 
less than the Record of Rights and it was 
upon that record that the learned Judge of 

the tnal Court, at any rate to some extent, 
bad relied. 

Now, it has been laid down on many 
occasions by a number of Divisional Court 
decisions of this Court that it is impossible' 
to hold that a judgment oannot be sus- 
tained tnerely by reason of the fact that 
Mrtain items of evidence have not been 
mention^. It is perfectly obvious in this 
that the Record of Rights must have 

^ learned Subordinate 
Judge unless I were to hold that the advo. 

oate who app^red in the Court below on 

dutv^and'S^^® neglected his 

& /“Mowing the decisions of this 
Court, It 18 impossible for me to say that 
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tbo learned Judge not only made no state- 
ment in his judgment regarding the record 
bub also shut out from his mind any consi- 
deration of it. But it is not upon that, that 
I decide the case. As I have already stated, 
there was ample evidence (indeed it was not 
argued that there was insufficient evidence) 
to come to the conclusion that Hari Charan 
was in possession. But the appellants can- 
not be in any better position in this Court 
than if the learned Judge had deliberately 
hold that the Record of Bights was not 
admissible in evidence. The Record of 
Rights is of no better value than any other 
piece of truthful evidence, if I may use the 
expression; there is a presumption that the 
record therein found is true; but there is 
no presumption that it overrides every 
other item of evidence which both parties 
may call. And it is the duty of the Court 
in those circumstances to treat that as a 
piece of reliable evidence and at the same 
time consider the other evidence in the case. 

Now, bad this been a piece of evidence 
admissible but which the learned Judge 
bad rejected, S. 167, Evidence Act, would 
most certainly have applied and the Court 
is prohibited from ordering a new trial 
merely on the ground that the learned 
Judge has rejected the evidence which was 
admissible. I say and repeat the parties 
cannot be in any better position and in 
those circumstances, to repeat what I have 
already stated, the mere fact that the 
learned Judge has not mentioned in his 
judgment the Record of Rights does not 
entitle me to say that he dismissed that 
ipiece of evidence wholly from his consider- 
ation. If the learned Judge is persuaded, 
from the items of evidence (and there was 
a large number of items) to come to the 
conclusion that Hari Charan was in ad- 
verse possession, it would necessarily follow 
that he would come to the conclusion that 
the Record of Bights was erroneous in this 
respect. For either reasons which I have 
stated,! am of the opinion that it is impos- 
sible for me to reverse the decision of the 
lower Appellate Court and for those rea- 
sons I would dismiss the appeal with costs. 
Leave to appeal is refused. 

D.S./r.K. Appeal dUmissed. 


A. I. B. 
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Manohar Lall and Chatterji JJ, 
Jadu Sahu and another — Defendants 

— Appellants. 

V. 

Chamra Sahu and others, Plaintiffs 
and others, Defendants — 

Respondents. 

Appeal No. 23 of 1937. Decided on 4th 
January 1939, from original decree of Snb. 
Judge, Ranchi, D/.9th October 1936. 

(a) Legal Praclitioner — Application offering 
ipectal oath to plaintiff and consenting to be 
bound by his statement signed by some defend- 
ants and pleader for all defendants — Pleader 
adding words "for defendants" after signature 
^Plceder will be deemed to have signed on 
behalf of all defendants. 

Where in a suit an application i$ filed on behalf 
of the de/endaots to the effect that if the plain, 
tiff takes special oath and makes a statement 
regarding certain items of property claimed by 
the defendants, the same would bo binding on the 
defendants and such an application is signed by 
some of the defendants and also by tho pleader 
appearing on behalf of all the defendants and the 
pleader adds the words '*for the defendants" after 
bis signatnre, any statement made by the plaintiff 
in pursuance of tb$ appUcatlon would bo binding 
even on the defendants who may not have signed 
the application because in tbo absence of any 
qualifying words that the pleader is signing only 
on behalf of the defendants who have sign^, the 
pleader will be deemed to have signed on behalf of 
all the defendants for whom be is appearing. 

[P 223 0 1, 21 

(b) Legal Practilioner^Vakalalnama ~ Con- 
struction of — Powers given by vakalatnama in 
question held were wide enough to authorise 
pleader to file petition for special oath. 

Where a vakalatnama by which the pleader was 
appointed empowered him to file petition of com. 
promise in the suit, file petition for referring the 
case to tbo arbitrators with and without the 
signatures of the defendants, withdraw the suit by 
putting in petition withoot their signatures, and, 
amongst other things, to take whatever steps be 
thought necessary in the suit : 

Eeld that the powers given by the vakalatnama 
were wide enough to authorize the pleader to file a 
petition for special oath: AIK 19S0 Cal 46S and 
Ain 1916 All 165, BeL on; 24 Bom 456 : 5 I 0 
514; AIB 2928 Lah 126 and AIR 1929 All 759, 
Distinij. tP 324 0 1] 

Rai G. S. Prasad and Eai Paras Nath — 

for Appellants, 

B. C. De, K. K. Banerji and K. P. Varma 

— for Sespondents* 

* Chatterji J. — This appeal arises out of a 
Buit for partition between two branches of 
a Mitaksbara family represented by two 
brotbera and their respective sons or grand- 
sons. Plaintiff 1 and defendant 1 are the 
two brothers of whom the latter is the 
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elder. Plaintiffs 2 to 5 are the sons or 
grandsons of plaintiff 1 and defendants 2 to 
6 are the sons ol defendant 1. All the 
defendants filed a joint written statement, 
and their main defence was that certain 
joint family properties purchased in the 
name of plaintiff 1 were not included in 
the plaint. The nature of the defences will 
appear from the following issues framed in 
the suit : 

1. HftTe all tbe joint properties been included in 
the suit 7 

2. ^Vbetbcr tbo properties claimed by plaiotifis 
as their self'acqnired properties are really so 7 and 

3. To vbat relief, if any, aro the plaintiffs 
antitied 7 

Wheu the suit came up for trial an 
application was filed on behalf of the defeo- 
dantsto the effect that if plaintiff I, Cbamra 
Saba, took special oath and made state* 
menta as to the several items claimed by 
the defendants naentioned in the schedule 
attached to and filed with the written 
statement, they would be bound by bis 
statements, and that those items which 
Chamra Sahu wonld thus admit together 
with the properties admitted in the plaint 
might be partitioned. This application was 
signed by defendants 1. 2, 4 and 5 and also 
by the pleader who bad appeared for all 
the defendants. Plaintiff 1 did take special 
oath and the suit was disposed of on bis 
statements and a preliminary decree was 
passed. Against that decree defendants 3 
and 6 have preferred this appeal. 

The first point urged by Mr. Rai Gnro- 
saran Prasad on behalf of the appellants is 
that they did not j*oin in the petition for 
special oath and are not therefore bound by 
the statements made by plaintiff 1 on epe* 
oial oath. He laid stress upon the fact that 
the application for special oath was signed 
by the other 4 defendants and not by the 
appellants. But the pleader who, it appears 
from the vakalatnama, appeared on behalf 
of all the defendants did sign the petition. 
It however appears from his endorsement 
on this ^tition that he at first signed as 
Satis Chandra Ray for all defendants’*; 
then all defendants'' were struck out and 
instead be wrote “defendants". Prom this 
lb was argued that the pleader did not 
really represent the present appellants in 
this petition. This contention cannot bo 
accepted, beoaose the petition on the face 
of It purports to be filed on behalf of the 
d^endants without speoifically mentioning 
the four defendants who actually signed it 
and the pleader did sign for defendants. If 


really the pleader did not represent the! 
present appellants, he should have inform, 
ed the Court then and there that he signed 
the petition for defendants other than tbo 
present appellants. There is no doubt that 
the pleader signed the petition on behalf of 
all the defendants and the reason why it 
was signed by four of them only is that 
they happened to be present. It is then' 
argued that the pleader, if be really signed 
on behalf of the present appellants, bad no 
authority to do so. The vakalatnama by 
which the pleader was appointed empower, 
ed him to file petition of compromise in 
the suit, file petition for referring the case 
to the arbitrators with and without the 
signatures of the defendants, withdraw bbe 
suit by putting in petition without their 
signatures and amongst other things, to 
take whatever steps he thought necessary 
in the suit. It must be remembered that 
defendant 1, who is the father and obvi- 
ously the managing member of the family, 
was present and signed the petition. The 
pleader must have received proper instruc. 
tioD before he filed the petition on behalf 
of the defendants. Under the circumstaDces 
he thought it prudent to sign the petition 
00 behalf of the absent defendants, namely 
the present appellants, particularly when 
be found that the father and the other 
brothers also actually joined in the petition. 
The powers given by the vakalatnama 
were wide enough to aathorize the pleader 
to file a petition for special oath. 

Mr. Rai Gurusaran Prasad has referred 
in particular to the decision of the Bombay 
High Court in 14 Bom 455^ where it was 
held with reference to the terms of tbo 
power of attorney adduced id evidence in 
that case that the agent had no authority 
to bind the principal by offering special 
oath to the opposite party and powers of 
the pleader were no larger than those of 
the agent. It was however observed in that 
case that 

tho goneral words implylog au authority to do 
all that dofondant 9 himself could do can only 
mean that tha ageot could do all that was noces* 
aary for the proseoaiioo of the suit in the ordinarv 
way ^ 

and that bringing the case to a close by 
offering a special oath is not a step that 
was necessary for the prosecution of the 
suit in the ordinary way. In the first place 
the case was decided with reference to the 
terms of the particular power of attorney 


Bom 465. 
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before the Court ; in the second place, the 
general observations made in the course of 
the judgment do not, ^ith all respect to 
the learned Judges, appear to me to be 
Quite conviDcing. If an agent represents 
the principal and his act is binding on the 
principal as if it was an act of the prioci. 
pal himself, I fail to see why, when the 
principal authorizes bis agent to do what- 
ever is necessary for the prosecution of the 
suit, the principal will not be bound if the 
agent in the interest of bis principal offers 
a special oath to the other side. The deci. 
sioQ appears to have been dissented from 
by the Allahabad High Court in 38 All 
131^ and by the Calcutta High Court in 
34 C W N 310.^ The facts of these cases 
are very similar to those of the present. In 
34 C W N 310^ it was held that though a 
pleader as agent on behalf of bis client can. 
not bring a suit to a close by offering to be 
bound by the oath of the opposite party in 
a particular form, it was quite open to the 
Court to make an inference from the parti, 
cular circumstances of the case that there 
was an authority on the part of the pleader 
because of the presence of one of the adult 
defendants who evidently bad been put 
forward by the others to take all necessary 
steps in connesion with the suit. In 38 All 
131,* the Court had to construe a special 
power of attorney executed by a Uabo. 
medan wife in favour of her husband by 
which the latter was authorized to conduct 
a case on her behalf *‘as be should deem 
fit, ’ to compromise or withdraw the suit, 
to refer it to arbitration and to nominate 
and appoint arbitrators. It was held that 
by these terms the husband bad authority 
to offer special oath io the other side. In 
the present case, as I have already men. 
tinned, the vakalatoama authorized the 
pleader to take whatever steps he thought 
necessary in the suit. We must presume that 
the pleader would never have filed the peti. 
tioQ on behalf of the defendants including 
the present appellants if really he thought 
that he had no instructions to represent 
the present appellants. Under these circum. 
stances I am inclined to hold that the 
pleader had authority to file a petition on 
behalf of the appellants offering special 
oath to the other side. 

2. Wasi-ul-zaman Khan v. Faiza Bibi, (1916)3 

A I R All 165=82 I 0 848=88 All 131=14 

A li J 38. 

3. Mahammad Mahmud Choudburj v. Bobary 

Lai Saha, (1930) 17 AIR Cal 403=129 I C 

408=84 OWN 810. 
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The last point raised is that in view of 
the statements of Chamra Sahu himself 
the learned Subordinate Judge should have 
excluded the Bandheya lands from parti, 
tion. The statement in question Is ''I have 
not purchased Bandheya from Deochand 
and Rupchand Sahu." From the schedule 
attached to the plaint it appears that 12.96 
acres of raiyati lands in village Bandheya 
were included in the claim for partition. 
The defendants in their written statement 
nowhere said that these lands were their 
self, acquired property. On the other hand 
it is clearly mentioned in the petition for 
special oath that the items already admit, 
ted by the plaintiffs in their plaint need 
not be put to the witness (Chamra Sahu). 
From the schedule filed with the written 
statement It appears that the defendants 
claimed certain proprietary interest in 
village Bandheya as joint family property 
which was not included in the plaint. It is 
therefore quite clear that the statement of 
Chamra Sahu refers not to the raiyati lands 
in village Bandheya but to the proprietary 
interest in the village. With regard to the 
raiyati lands it appears upon the pleadings 
to be the common ground that they are 
joint family properties. All the contentions 
fail and I would dismiss the appeal with 
costs. In the circumstances of the case 
beariug fee is assessed at five gold mobars. 

Manohar Lall J» — I agree. I wish to 
add a few observations in order to impress 
upon the litigants that they should realize 
the extent to which they are bound by the 
acts of persons who are employed as agents 
having authority to act on their behalf. 
The learned advocate for the appellants 
drew our attention to a large number of 
authorities ; but the case upon which he 
particularly relied was the case of 14 Bom 
455.^ In that case a power of attorney had 
been given by defendant 2 to one Abaji 
Narayan ; the learned Judges in construing 
it as not conferring any extraordinary 
power upon Abaji pointed out : 

The general words implying an authority to do 
all that defendant 2 himself could do can only 
mean that the agent could do all that was neoeB- 
sary for the prosecution of tho suit in the ordinary 
way. 

The power of attoraey as printed at 
p. 455 of the report is silent as to whether 
tho agent conld refer the dispute to 
tration or withdraw the suit from trial. It 
appears to me that it was for this reason 
that the learned Judges held that the apnt 
Abaji could not hayo brought the suit to a 


Patna 225 


4939 llANKi Kanak Batan V. Sdndarmunda 


termiDatioD in any special manner, for 
instance, by referriog the case to arbitra* 
tioQ, or by offering as he did to be bound 
by the oath of the opposite party in a par- 
ticular form.'* At p. 458 the learned Judges 
threw out a doubt whether 
any person bnt tbe p\ttf bimself can make such 
AD offor as is contemplated in Section 9, Oaths 
Act of 167$. 

This matter was not argued before us ; 
but it is enough to state that towards the 
end of tbe judgment the learned Judges did 
come to the conclusion 

of course, if a party specially authorizes his 
pleader or ao a^ent, to make an offer to be bound 
by a particular oath, he might be estopped from 
retracing tbo step be bad taken if bis offer were 
acted on. 


I therefore do not consider that this case 
is any authority for tbe proposition that 
tbe power of attorney in tbe present case 
printed at p. 10 of tbe paper book which, 
as my learned brother has just pointed out, 
distinctly authorizes the pleader to file a 
petition of compromise with or without the 
sigoatore of his client, to withdraw the 
suit by putting in petition without tbe 
party's signature, and to take whatever 
steps tbe pleader may consider necessary 
in the suit, did not authorize tbe pleader 
in law to agree to tbe case being decided 
on the oath taken by Cbamra Sahu in a 
special manner. The next case relied upon 
is that in 5 I C 514.^ This case merely 
states in two or three lines that the learned 
Judges are prepared to follow tbe decision 
iQ 14 Bom 455^ but giTes no reason what- 
Boever. The decision in A I R 1918 Lab 
126 was next relied upon ; but in that 
case the learned Judges pointed out that 
Fateh Dio alone (and not the plaintiff, 
appellants) was bound by the result of tbe 
special oath ; tbe learned Judges came to 
the conclusion that **80 far as tbe record 
shows, Fateh Din alone agreed to be bound 
by defendants* oath" but counsel for res. 
poodenb.defendaot urged that Jhandu, 
plaintiff, and also the pleader who repre. 
^nted all the plaintiffs were present when 
j cballooged defendant, and that 
Jbandu held a power of attorney from 
those plaiatiffa who were not present. The 
contention was that it should be held that 
all the other parties were also bound. The 
learned Judges on the facts and circum. 
stances of that case overruled t he conten. 

4. Banusami Odavan t. Ramasami Od&vnTi 
^ (1910) liO M L .1 S86=6 I 0 ^ 

5 A I B X4ab 

1^—46 I 0 SeOsdS P B 1916 “ 116 P L R 

1919. 

1939 F/89 & 80 


tion. This case is no authority for the 
proposition as to tbe effect to be giyen to 
the terms of a particular power of attorney. 
Tbe power of attorney held by Jbandu in 
that case had not even been quoted or dis. 
cussed in tbe judgment. The decision in 
AIR 1929 All 759® was also relied upon, 
but this case merely decides : 

Where a party offers to be bouod by the oath of 
a witoess and tbe evidence is given* tbe evidence 
so given shell, as against tbe person who offered 
to bQ bound, be a conclusive proof of tbe matter 
stated. 

This proposition is not denied and can. 
not be denied by anybody. The case in 38 
All 131® seems to fit in with tbe case before 
us. The power of attorney in that case, as 
bag been pointed out at p. 132, is very 
similar to tbe power of attorney in tbe 
case before us. In that case tbe lady gave 
her husband 

full powers to conduct tbs case as he should deem 
fit and in tbe deed she also set out that he had 
power to compromise the suit, to withdraw the 
suit, (0 refer tbe point In dispute to arbitratlou, 
to nominate and appoint arbitrators and concluded 
by saying that every step that he might take in 
tbe conduct of tbe case was to be considered as 
haring been taken by her herself. 

This is exactly bow tbe vakalatnama in 
the present case at p. 10 of tbe paper book 
reads. I therefore agree with my learned 
brother that there is no substance in tbe 
contentions raised by tbe appellants and 
that the appeal should be dismissed with 
costs assessed at five gold mohurs, 

N.S./R.K. Appeal dismUzed. 

C. Ram Ratan v. Ram Lai Singh, (1999) 16 
A ! R All 759 s 116 £ 0 183 = 1999 A L J 
1096. 
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Manki Kanak Balan — Plaintiff 

Appellant. 

T. 

SuTidarmunda and others — 

Defendantz — Respondents. 

Appeal No. 660 of 1934, Decided on 6th 
December 1988, from appellate decree of 
Judicial Commissioner, Ohota Naenur 
D/. 28th March 1934, ^ * 


i—r wuaiB i.BEpur l.nuicv 
S,. 211 and 214 — Sale in execution oVr/ot 
c Vff r partie, not repreaented — 

1 V* ‘PPly - Civil Court i, net pre. 

eluded from entertaining a auit to aet aaide aale. 

Whore oil the nocesaary parUos are not iolnod 
or reprcMnted in the prooeedlngs relating to a ule 
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in execQiioD of a decree for rent, S. 211 does not 
apply and tbe Reveoue Court has do jurisdiction 
to o^er a sale and consequently See. 2)4 does not 
preclude tho Civil Court from CDtertainiog a suit 
to set it aside : A I B 2933 P C 122, Foil. 

[P 227 C 2] 

(b) Res Judicata — Father along wsib others 
suing for declaration and possession — Father 
dying pending suit ^ Son refusing to join as 
plaintiff — Son joined as pro forma defendant 
— ^ Court decreeing suit —Parties compromising 
in appeal and admitting defendant’s title — 
Subsequent suit for same purpose by son is 
not barred by res judicata* 

Where tbe plaintiff in a suit to set aside a sale 
was Dot a party to a previous suit brought by his 
father and others for tbe same purpose but was 
joined as pro forma defendaot. be having refused 
to join as plaintiS on father's death, which suit 
was compromised in appeal in which the defen- 
dant'e title was admitted by others, a decree based 
on tho compromise is not res judicata against him 
as ho was no party to the compromise. 

[P 228 C 1] 

(c) Limitation Act (1908), Art. 144 — Plain- 
tiff’s father In posseMion of village through 
lessees losing possession on sale in 1913 — 
Successors of lessees suing and obtaining pos- 
session from purchaser in 1923 and continuing 
till 1925 and then compromising suit and 
admitting purchaser’s title — Plaintiff suing in 
1929 for possession — Possession of lessees 
from 1923 to 1925 Is tantamount to that of 
plaintiff and constituted break in possession of 
purchaser and plaintiff's suit held not barred 
by limitation* 

Tbe plaintifi’s father w$3 in posscssioo of a 
villago through lessees till 1918 when tbe village 
was sold in rent decree, and he was dispossessed 
by the purchaser. Subsequently, as a result of a 
decree agaiost the purchaser, tho successors in 
interest of tho lessees recovered possession from 
him in 1923 aod continued to be in possession till 
1925 when in appeal they compromised with him 
and admitted his title : 

Held that tbe plaintiff’s suit filed in 1929 for 
posficssioD was not barred by limitation as the 
possession of successors of the lessees from 1923 
to 1925 most be regarded as tautamoant to that 
of tho plaintifi and clearly constituted break in 
possession of the purchaser and limitation began 
from the date of tbe compromise of 1925. 

[P 228 0 1] 

(d) Civil P* c. (1998), O. 22, R. 2 — Suit by 

father along with others does not abate on 
father’s death if sons refuse to be substituted 
as legal representatives and are joined as pro 
forma defendants. 

Where on the death of tbe father who was a 
co-plaintifi in a suit his sons refused to bo substi- 
tuted as bis legal representatives aod are joined 
as pro forma defendants in the suit, tbe require- 
ment of law is complied with and the suit docs 
not abate so far as the sons aro concerned. 

CP 228 0 2) 

(e) Civil P. C (1908), O. 23, R. 1 (3)-Falher 
along with others suing for poisession —Father 
dying pending suit— Sons refusing to be substi- 
tuted as legal representatives — Sons not with- 
drawing or abandoning claim by formal appH- 
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cation — Suit proceeding upon plaint a. it 
originally stood— Sons never became 
and O. 23, R. 1 is not applicable. 

Where the father along with others sued for 
possession but died during the pendency of the 
suit and his sons having refused to join as plab- 
tills were added as pro forma defendants and the 
suit proceeded upon tho plaint as it originallr 
stood : 

Held that the resnlt o! tbe mere refusal c! tha 
sons to join as plaintiffs was that they never 
became plaintiffs and 0.23, R. 1 was not applicable 
as the sons were not brought on record as plaintiffs 
in the previous suit though it would have been 
applicable if after bringing them on record as 
plaintiffs, they would have abandoned or with- 
drawn tbe claim. [P 228 0 

h. K. Choudhary aod B. C. De — 

for Appellant. 

B. P. Sioba, Murli Manobar Sioha, 
6. N. Mitter and Rai T. N. Sabay for 
0. P. Sinba — for Respondents. 

Fazl ill J* — This is an appeal by 6be 
plaintiff in a suit wbicb was decreed by 
tbe Court of first iustaoce but was dig. 
missed by tbe lower Appellate Court. The 
suit related to mauza Cbitramo, one of the 
Tillages appertaining to a tenure known as 
lot Hatingebouli which consists of a num* 
ber of Tillages and was held by one Lai 
Makund Nath Sabi Deo under Basargarh 
estate. It is common ground that in 1694 
Lai Maknnd sold village Cbitramo to plain, 
tiff's ancestor Panreya Manki and that 
some time after this transaction Panreya 
granted a lease of tbe Tillage to the ances- 
tors of defendants 1 to 5. Tbe Basargarb 
estate bad been brought under the Encum- 
bered Estates Act some time in 1895 and 
in 1910 or 1911 the encumbered estate 
brought a suit against Lai Makund for the 
rent of tbe Hatingebouli tenure and in the 
esecutioD of tbe decree which was passed 
in that suit, the tenure was sold in tbe* 
year 1913 and purchased by defendant 9, 
Hanuman Bux. In 1922 the plaintiff's 
father and defendants 1 to 5 brought a suit 
against Hanuman Bax and certain other 
persons to recover possession of Cbitramo 
on tbe ground that tbe sale held in the 
execution of tbe decree obtained by the 
encumbered estate did not affect tbeii 
title to that village. During tbe pendency 
of the suit tbe plaintiff's father died and 
as bis heirs refused to join as plaintiffs, 
they were impleaded os pro forma defen- 
dants and the suit proceeded ns between 
the remaining plaintiffs (that is to say^ 
defendants 1 to 5) and Hanuman Box and 
tbe other defendants. On 30 th July 1923* 
the trial Court granted a decree in favour 
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of the plaintiffg, the operatWe portioo of 
^bicb ran as follows : 

Let it be declared that the plaintiffs and defen* 
dsnt 9 hare their rights as rent receivers under 
defendants ?, 8. 20 and 21 in vUlnge'^Chiiramo] 
and that the auction-purcbaic of defendant 1 is 
illegal and invalid against the plaintiS's title. Let 
the plainlifs recover possession of the disputed 
village throug}k defendants 7, S, 20 and 11 only. 
The contesting defendant 1 alone shall pay the 
costs of this suit. 

It may be stated here that defendants 7, 
8. lO and 11 id that suit included the pre- 
sect plaintiff and other members o( bis 
family and defendant 1 was Hanumao Bus 
who is defendant 9 io the present suit. The 
passages which have been underlined (here 
italicized) have to be stressed in view of the 
plea of limitation which has been raised on 
behalf of the defendants and with which 
1 shall presently deal. Now, Haouman Bus 
beiog dissatisfied with the decree of the 
trial Court presented an appeal before the 
Judicial Commissioner of Chota Nagpur 
and in June 1925, there was a compromise 
between defenda'nts 1 to 5 of the present 
suit and Haouman Box by whiob the 
former acknowledged the validity of the 
sale held at the instaoce of the encumbered 
estate and agreed to pay a certain annual 
rent to Hanuman Bux. The present plain, 
tiff however was not a party to the com. 
promise. On 14th January 1929, the present 
suit was brought by the present plaintiff 
in which be challenged the title of Hann. 
man Bux under the sale of 1913, repn. 
diated the validity of the compromise and 
prayed for recovery of possession of village 
Cbitramo. 

The suit was contested by Hanuman 
Bux, defendant 1 to 5 and certain other 
defendants. For the purpose of this appeal, 
it is sufficient to state that the main pleas 
which were raised on behalf of the contest, 
ing defendants were that the sale in ques. 
tion was a rent sale and therefore passed 
the entire tennre to Hanuman Bux, and 
that the suit was barred by limitation and 
the prinoiple of res judicata. All these 
plete were negatived by the trial Court 
which decreed the suit not only against 
Hanuman Bux but also against defen. 
dants 1 to 6. The trial Court gave a decree 
for khas possession to the plaintiff on the 
gronnd that defendants 1 to 6, having at. 

, Hanuman Bux and denied the 

plaintiffs title and defaulted in paying 
rent to the plaintiff in 1983 and 1984 
had forfeited their interest in the dispnted 
yillage. The learned District Judge on ap 


peal reversed the decision of the trial Court 
and upheld the pleas of the contesting 
defendants. The plaintiff has accordingly 
preferred this second appeal. 

The main question which was debated 
in this Court was as to whether under the 
sale of 1913 Hanuman Bux had acquired 
a good title to village Chitramo. It was 
conceded that this title must be held to 
be good, if the sale was a rent sale ; but it 
was contended on behalf of the appellant 
that it was not a rent'SKle, firstly, because 
the plaintiff's father who was in possession 
of the village was not impleaded tn the 
suit, and. in the second^lace, because the 
entire tenure bad not been included \o tbo 
application for execution* Now, there is no 
controversy as to certain important facts 
bearing on this point. It is common ground 
that at tbe time when the rent suit was 
brought by the encombered estate, the 
disputed village was io possession of tbo 
plaintiff's ancestors and that Panreya's 
name was recorded in the Ehewat No. 3 
which was finally published in 1906. That 
being so. this case must be governed by 
the decision of the Privy Council in 12 Pat 
626.^ It was held in that case that where 
all tbe necessary parties are not joined or 
represented in the proceedings relating to a 
sale io execution of a decree for rent, S. 211, 
Cbota Nagpur Tenancy Act. does not apply, 
and the Revenue Court has no jurisdiction to 
order a sale, and consequently 8. 214 of the 
Act does not preclude tbe Civil Court from 
entertaining a suit to set it aside. In that 
case one of tbe tenants had died withoot 
issue and tbe name of his widow bad been 
entered in tbe Record of Rights as a bolder 
of his shore of the lands. Tbe landlord did 
not implead her in the rent suit on the 
ground that she bad not taken any steps to 
have her name entered In place of that of 
her husband in his sherisbta, as prescribed 
by 8. 11, Ohota Nagpur Tenancy Act, nor 
had she paid any rent to him in respect of 
the tenure. The Judicial Committee bow. 
ever pointed out that no such sanction as 
forfeiture of rights in tbe tenure as a result 
of failure to comply with the provisions of 
S. 11 is provided by tbe Act. '8uch failure', 
they observed, only affects the transferees’ 
power to recover rent from bis under, ten. 
ants as provided in sob.s. 4/ The Courts 
wlow had not the advantage of reading this 
decision and so they have confined them. 

1. Jagdlshwar Daval Sioeh v 

ao A 1 /p 0 192 = 142 I 0 781 
Pat 626=60 1 A 176 (P 0). 
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selves to the Question of the effect of the 
non-registration of the name of the plaintiff 
ID thesherisbtaof the landlord. The decision 
of the Judicial Comoiittee however shows 
that that question was not a very material 
one. It also appears upon the facts of this 
case that all the villages comprisiog the 
tenure were not included in the sale, but 
in view of what I have already said, it is 
unnecessary to pursue the matter farther. 

The learned District Judge is also clearly 
wrong in bolding that the present suit is 
barred by the principle of res judicata. As 
has been already stated, the suit of 1922 
nltimately ended in a compromise, and the 
plaintiff being no party to the compromiser 
was not bound by it, nor can the decree 
passed and appeal based as it was on the 
compromise, operate as res judicata against 
him in this action. The appellant must 
also succeed on the question of limitation. 
It is true that the plaintiff lost possession 
in the year 1913 when the disputed village 
being purchased by EanumaD Bus, be pro- 
ceeded to take possession of it. But, it also 
appears that as a result of the decree passed 
in the suit of 1922 by the trial Court, defen- 
dants 1 to 5 recovered possession from 
Hanuman Bui about the year 1923. This 
decree specihcally stated that possession 
was granted to defendants 1 to 5 through 
the present plaintiff's father and so at least 
until the date of the compromise of 1925, 
the possession of defendancs 1 to 5 most be 
regarded as tantamount to the possession 
of the plaintiff and this clearly constituted 
a break in the possession of Hanuman Bni* 
As I have already stated under the com- 
promise, Hanuman Boi s title was acknow- 
ledged by defendants 1 to 5 and therefore 
from that dale it cannot be said that the 
plaintiff was in possession through defen- 
dants 1 to 5. Properly speaking, therefore, 
the limitation began to run from the date 
of the compromise and as the present suit 
was instituted in 1929, it was not barred 
by limitation. Thus the main points upon 
which the suit has been dismissed by the 
learned District Judge fail. I have however 
yet to deal with two other points which 
were raised in the course of the argument. 
It was contended on behalf of defendants 1 
to 5 that the suit of 1922 brought by the 
plaintiff's father bad abated so far as the 
plaintiff is concerned, because on the death 
of the former no subRtitution was made 
and the present plaintiff refused to continue 
this suit. This point however has been 
answered by the learned Subordinate Judge 


who tried the soil. 0. 22, Rnle 2, providea 
that where on the death of one or two 
plaintiffs the right to sue does not sorviye 
to the surviving plaintiff or plaintiffs alone, 
the Court shall cause the legal represecta- 
tive of the deceased plaintiff to be made a 
party and proceed with the suit. In the! 
present case the legal representative of 
the deceased plaintiff was added as defen. 
dant in the suit and. in my opinion, the 
requirement of law was thereby complied 
with. 

A more serious point was raised by the 
learned advocate for defendant 10 who con- 
tended that the plaintiff could not maintain 
the present suit by reason of what is pro- 
vided in Cl. 3 of O. 23. Buie 1. This Role 
relates to the effect of the withdrawal of a 
suit and sub.r. (3) provides that where the 
plaintiff withdraws from a suit, or aban- 
dons part of a claim, without the permis- 
sion referred to in sub-r. (2), he shall be 
precluded from instituting auy fresh suit 
in respect of the same subject matter or 
part of tbe claim. The phint to be consi- 
dered is whether tbe plaintiff had with- 
drawn tbe suit or abandoned part of his 
claim. In this connexion, it has been pointed 
out by the learned advocate for tbe appel- 
lant that DO portion of the claim or suit 
was in fact withdrawn and even after tbe 
death of the plaintiff's father, tbe suit 
proceeded upon tbe plaiut as it originally 
stood. The only thing which happened was 
that tbe heirs of tbe deceased plaintiff 
refused to join as plaintiffs. It must be 
remembered that the latter made no formal 
application for withdrawing tbe suit or 
abandoning any part of their claim but 
merely refused to join as plaintiffs and tbe 
result of their refusal was that they never 
became plaintiffs. O. 23, R. 1 was clearly 
not applicable to this case, because the pre- 
sent plaintiff was never brought on tbe 
record as a plaintiff in tbe previons suit.^ It 
would have been applicable if after being 
brought on the record as a plaintiff be had 
withdrawn from tbe suit or abandoned 
part of his claim. In my opinion therefore 
the plaintiff 8 suit must succeed as against 
Hanuman Bux (defendant 9). 

The only point which remains to be dealt 
with is whether the plaintiff is entitled to 
a decree for khas possession by 
defendants 1 to 5. Now, one of the diffl- 
colties which the plaintiff has to 
this connexion is that the ground on 
he claims khas possession in this Court i 
not clearly set out in the plaint and m 
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para. 25 of the plaiot he bases his right to Righu it ^rrect b 

relief only on the ground of non. payment f&ct that there are fealuret 

of the rent in jeth 19B3 and 1984. Tb© in ca*e from which different condutiont can be 
matter does nob rest there. The repudia- not entitJe High Court to interfere 

t)on of tenancy which is th© only ground hiding of fact. • p 

. , , j • x|-* n^Tirf i« cftid to The question whether an entry in the Record of 

of forfeiture urged id Rights fs correct or not is purely one oi fact and 

have occurred id the year luio when aeien* fact that there are features in the case 

dants 2 to 5 were minors and when Sundar from which diflercnt conclusions might be drawn 

Munda the only major defendant, ©niered as to the status of tho defendant does not entitle 

• * wT.:tu Rut nn ihc High Gourt to inUrfcro with th© findings ox 

into compromise with Banumao Bux on 

hiS own behalf and as guardian of the other 

defendants. This compromise was clearly R. S. Chatterjee — for Appellants 
to the prejudice of tb© minor defdndants 2 c p ^fn/TT^rr^^A*. a a War^i 
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to 5, not only because it ignored the decree 
of the trial Court bub also because it ex. 
posed the minors to tb© risk of a serious 
litigation which followed soon after the 
compromise. Defendant 1 himself in th© 
written statemeut does not repudiate the 
original tenancy and the other defendants 
who were minors at the time of the com pro. 
mise bay© stated in their written statement 
as follows : 

These defendants bad made no collusion or com* 
promise with dcfcodaot 9; nor bavo they agreed 
to pay rent to him in respect of the property in 
suit: that if defendant 1 who was then tb© head 
member of these defeudanU* family and was In 
charge of tb© suit against defendant 9 and who 
used to pay rent to the superior landlord on bebalt 
of the family, bad attorned to defendant 9 in tb© 
appeal terminaliDg in tbo compromis© as alleged 
by tho plaint! 6, th©s© defendants were not a war© 
of it and they submit that the judgment in appeal 
has not in any way aOecUd their title to (b© 
tenure In suit. 

The plaintiff also did not sery© any 
Dotio© of eviction on any of the defendants 
bcior© ho brought this suit and, so in my 
opinion, in the circumstances of the case, 
no decree (or eject men t can b© passed 
against them. I would therefor© allow ibis 
appeal in part and while decreeiog the 
plaiotiS s suit against the heirs of def^. 
dant 9 who baye been substituted after his 
death, dismiss it as against defendants 1 to 
6. The parties will bear their own costs 
throughout. 

Yarma J*— I agree. 

s.g,/r,k. Appeal allowed, 
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Harries C. J. and Aoarwala J, 


for BespondentSs 
Agarwala J» — This second appeal is by 
the defendant against a decision of the 
Subordinate Judge of Purulia reyersing a 
decision of the Munsif. Tbe question tbab 
arises is Nvith regard to the status of tbe 
defendant who has been recorded in tbe 
Record of Rights as a settled raiyat. The 
Court below has found tbat tbe defendant 
is a bbagidar and tbat be is liable to be 
ejected on notice by tbe plaintiff, and tbat 
the entry in the Record of Rights describ. 
ing tbe defendant as a settled raiyat is 
incorrect ; that decision is challenged in 
second appeal. The Court below has re. 
(erred to various circumstances ^yb^cb led 
it to conclude tbat tbe entry in tbe record 
was incorrect. Some of those circumstances 
are that tbe agreement between tbe parties 
contemplated tbat the landlord might be 
required to furnish seeds, tbat tbe land- 
lord was entitled not only to half tbe pro- 
duce but also to half tbe straw of tbe 
produce and tbat tbe defendant was not 
entitled to reap tbo crop without the land- 
lord's permission. Now, all these cirenm. 
stances are not inconsistent with tbe status 
of tbe defendant being that of a tenant ; 
but they are also consistent with bis status 
being tbat of an employee whose remune. 
ration consisted of a part of tbe produce of 
tbe land. That is tbe view which tbe Court 
below has taken and it cannot be denied 
tbat there was evidence on which the find- 
ing could hay© been arrived at. The only 
difficulty is with respect to two decisions 
of the Calcutta High Court. 


Haladhar ilahto 

I>efendant — Appellatat. 
y, 

Kesar Mahto and others 

Plaintiffs — Hespoodents. 
Appeal No. 509 of 1936. Decided on 18th 
November 1936, from appellate decree of 
Sub. Judge, Purulia, D/. 18th May 1936. 


In those two cases, which were from 
Districts in Bengal, it has been held that a 
person cultivating land on terms similar to 
those in the present case was not a mere 
employe© but a tenant. Tbe first of these 
cases 19 19 0 W N 1205.* Tbe other is 

^ A Sundar Barman, 1191C) 

3 A I R Cal 631=31 I 0 579=19 C W N 1205. 
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21 C W N 505.- In 28 C W N 848^ 
Mukerji J. sitting singly held with regard 
to a case in which the facts were precisely 
eicnilar to the present, that the expressions 
‘settlement’ and 'bolding the land’ are con- 
nistent with the defendant being either a 
tenant or an employee remunerated by 
part of the produce. In A I R 1934 Pat 
53.^ a case which came before me sitting 
singly. I held that a person holding onder 
a MeUbagh agreement is not an occupancy 
raiyat and cannot acquire occupancy rights. 
That was a case from the District of Man. 
bbum and I relied upon obserTations in the 
District Gazetteer. The question however 
whether an entry in the Record of Rights 
16 correct is purely one of fact, and we 
must accept the finding of the Court below 
that the entry is incorrect. The mere cir* 
cumstaoce that there were features in the 
case from which a different conclusion 
might have been drawn as to the status of 
the defendant does not entitle us to inter, 
fere with the finding of fact arrived at by 
the Court below. There is no other point 
in this second appeal which must therefore 
be dismissed with costs. 

Harries C. J«— I agree. 

R.M./e.K. Appeal di^mh$ed. 

2. SocT. of State v. Gobioda Prasad, (1917) i 

A I R Cal 882^39 I C 0U^21 OWN 505. 

3. Jadab Chandra v. Gopal Chandra. (1924) 11 

A I R Cal 887=82 I C 94=28 OWN 848. 

4. Niranjan ChakraTarti Mukuoda Mohan. 

(1934) 21 A I R Pat 53=150 I C 987. 
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Vabma and Rowland JJ. 

Lai Inderjit Nath Sahi Deo — 

Appellant. 

V. 

Maharaja Pratap Udai Nath Sah Deo 
and cf/ters^Respondents. 

Appeal No. 152 of 1938, Decided on 
lltb January 1939, from appellate order 
of Sub. Judge, Ranchi, D/- 27 th April 1938. 

(a) Res Judicata**~Objection that transfer by 
Rant Court of application for execution to Civil 
Court wax without jurisdiction agitated and 
decided in previous execution — Sacne parties 
cannot agitate that matter again even if Court 
before whom previous execution was presented 
had taken wrong view of law. 

Whore an objection that the transfer by Bent 
Court of application for execution to Civil Court 
was without jurisdiction was agitated and was 
decided against the judgment* deb tors in the earlier 


Pratap Udai Nath (Bowland J.) A.iR. 

execution and an app^l was presented from that 
decision and failed, it is no longer open to the iuds. 
ment-debtors to raise it, the principle of res indlcata 

wing a bar to the contention even though the 
Court before whom the previous execution was pre. 
sen ted may or may not have taken a wrong view of 
the law: A I B 1936 P 0 46. Bel. on. (P 231 Q 1] 

(b) Cbota Nagpur Tenancy Act (6 of 19081. 
182, 181 and 231 — Decree passed by 
Deputy Ceramissioner can he legally transferred 
to Civil Court for execution — But on transfer 
of execution to Civil Court limitation for exe- 
cution would be that provided by Sec. 181 and 
application to renew old execution would he 
governed by Sec. 231. 


Section 162 and the noti6cation regarding msin- 
tainabilitj of an execution case in a prescribed 
Court must be given a wider meaning. It is impos* 
slble to say that only a Rent Court or a Deputy 
Commissioner can bear proceedings under the Act. 
Hence the transfer of decrees of Deputy Coznmls. 
eloner to Civil Court for execution is legal. But 
when an application for execution is transferred to 
a Civil Court it will not lose its character as a pro- 
ceeding under the Act and will not be governed by 
the rules and statutes which regulate the proce- 
dure of the Civil Court, includicg the Civil Proce* 
dure Code, and the LimlUtion Act. The limitation 
for an application to execute a decree would bo 
that provided by Sec. 161, Chota Nagpur Tenancy 
Act. even if the decree has been lawfully trans- 
ferred to a Civil Court for excention and an appli- 
cation to renew old execution would be governed 
by 8. 231 : A J B 192$ Pat 244; A I B 1917 Cal 
7 and AIR 193$ Pat d/5. Poll. ; A I R 2929 Pal 
16$ and AIR 2933 F C 222. Expl. [P 232 C 1.2; 

P 234 0 l; P 235 0 2) 

(c) Landlord and Tenant^Rent suit — Several 
tenants joint promisors ^ Suit for rent can be 
instituted against one or more of them (Obiter). 

Every suit to recover money due on account of 
rent is in one sense a rent suit; where several ten- 
ants are joint promisors, such a suit can be insti- 
tuted against one or more of them and decreed for 
the entire sum due : A I R 2926 Pat 504, Rel. on. 

[P 233 0 1] 


(d) Execution^Limitatien'— Order of execu* 
ting Court that execution case be dismiased on 
part satisfactioo with costs — Order U finals 
Subsequent application for execution must be 
regarded as fresh application. 

When the order of executing Court was to tbs 
cScct that the execution case bo dismissed on part 
satisfaction with costs and the Court was not 
moved to review that order, nor was any appeal 
presented to any superior Court to revise or vacate 
it, the ofdor is an order finally disposing of execu- 
tion case and a subsequent application for execu- 
tion must be conside^ to bo a now application : 
AIR 2936 All 820 (P B), Ret. on; 27 Ail 334. 
(P 0), Expl. (P 234 0 2; P 235 0 1] 

L. K. Choudhury — for Appellant. 


B. C. De — for Respondents. 


Rowland J. — This appeal by the judg- 
meot-debtors arises out of an application to 
execute a decree, against which objectwn 
was taken and allowed by the Maneif. Ofi 
appeal the decision was reversed and exe^ 
cutioD directed to proceed. The decree m 
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qaestioQ was obtained in the Rent Court 
on 11th July 1932 by the Maharaja of 
Chota Nagpur in respect of the rent of a 
tenure held by a number of cosharers. On 
application by the decree- holder* the decree 
was transferred to the Muosif of Ranchi 
for esecution, and execution proceedings 
were started on 19tb January 1933, against 
nine judgment-debtors, seeking a sale of 
five properties. The properties under attach, 
ment were proclaimed for sale: but on 16th 
April 1934 an order of the CommUsioner 
under Sec, 2, Chota Nagpur Encumbered 
Estates Act, 1876, protecting from sale the 
property of judgment-debtor 9, Lai GoknU 
natb Sabi Deo, was received in tbe Court. 
In tbe meantime some amounts of cash had 
been realised in tbe course of the execution, 
and tbe Munsif ordered on tbe same date 
that tbe execution case be dismissed on 
part satisfaction with costs. The next step 
taken was the presentation on 23rd Decem. 
her 1935 of tbe application to execute tbe 
decree out of which tbe present appeal 
arises. Notices were issued to tbe judg- 
ment-debtors named in tbe application 
under O. 21, R 22, Civil P. C. Thereafter 


1935, whereas tbe decree was obtained on 
11th July 1932, is barred by limitation 
under the provisions of S. 181, Chota Nag- 
pur Tenancy Act, which prescribes a three 
years' period from tbe date on which the 
decree or order is signed. Tbe Munsif 
allowed this objection holding that the ap- 
plication was a fresh application in execu- 
tion presented after tbe period of three 
years laid down in the statute. As to this 
point, Ur. De, for the respondent, has con- 
tended that 8. 181, Chota Nagpur Tenancy 
Act* has DO application to this case. He 
argues that tbe suit having been transferred 
to the Civil Court* the decree-holder is 
entitled subject to tbe provisions of Art. 162 
of the Schedule to the Limitation Act* to 
execute his decree at any time within 
12 years of its passing, under S. 48, Civil 
Procedure Code. 

It is necessary therefore to say some- 
thing on the question of the legality of 
transferring decrees of the Deputy Com- 
missioner to tbe Civil Court for execution 
and tbe consequences of such transfers. The 
transfer purported to be made under S. 182, 
Chota Nagpur Tenancy Act, the terms of 


tbe names of five of the judgmeot.debtors 
named in tbe application were expunged 
from it. 

It is contended that tbe Civil Court had 
no jurisdiction to execute tbe decree at all, 
the order of transfer to tbe Civil Court 
having been incompetent. As against tbe 
objection that the transfer of tbe applica- 
tion to tbe Civil Court was without juris- 
diotioQ, Mr. De, for the respondent, points 
out that this very matter was agitat^ and 
was decided against tbe judgment.debtors 
in the earlier exeention, that an appeal was 
presented from that decision and failed, 
and therefore he contends that it is no 
longer open to tbe jadgment-debtors to 
raise it, the principle of res judicata being 
a bar to the contention. On this point Mr- 
De 8 argument must be accepted- It is sup- 
ported by the decision of the Privy Conncil 
in 15 Pat 203.^ Tbe Court before whom 
tbe previous execution was presented may 
.or may nob have taken a wrong view of 
|law, but the same parties are not entitled 
:to agitate that matter again between them- 
selves. 

The next and principal objection taken ie 
that tbe application to execute tbe decree 
having been presented on 23rd December 


-1. Bindcswarl Chamn Slngb ▼. Baaesbwar 
Charan 8iogh. (l$36) 23 A 1 R P 0^=i6( 
I 0 68^16 Fat 203«M I A 6S (P 0), 


wbicb are 

a decree or order passed by a Deputy Commie* 
eioner under tbU Act may be executed either by 
his own Court or by any other prescribed Court. 
'"Deputy Commissiouer'' in this Section in. 
eludes any Deputy Collector trying a rent 
suit; and a "prescribed Court,' under the Gov- 
ernment notification, includes tbe successor 
in office of tbe Deputy Commissioner who 
passed tbe decree, and includes any Court 
to wbicb the Deputy Commissioner of the 
District'* transfers the application for exe- 
cution; ‘"Deputy Commissioner of the Dis- 
trict" is explained as meaning the actual 
Deputy CommissioDer for tbe time being. 
For the appellants, It is contended that this 
power of transferring only extends to trans- 
ferring an execution application to a re. 
venue officer having powers under the 
Chota Nagpur Tenancy Act. A doubt was 
expressed by Maopherson J. in 15 Pat 439* 


whether the Deputy Commissioner of the 
District himself bad power to transfer the 
decree of a revenue officer to the Court of a 
Munsif; but the point was not directly 
before bim, as in that case the Deputy 
Commissioner of the district had not passed 
any such order of transfer. I may however 
point out that if nothing more than trans- 
fer from one Revenue Court to another is 

Baraik Lai, (1936) 
^ ® 959=16 Fat id 
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authorized by S. 1S2 and the notificsatiou, 
these provisions appear superduous. for such 
transfers can be made under other Sections 
of the Act. The expression "Deputy Com. 
missioner * is used generally in the Act in 
referring to the Court dealing with suits 
and applications nnder the Act and is thus 
defined in S 3 (viii) : 

*’DeputT Coffitausion^r,** in any provision ol 
ihh Act. includes : 

(a) any Revenoe OfScer or Deputy CoUectcr who 
is specially empowered by the Local Government 
to discharge any of the fanctions of a Deputy Com* 
missioner onder that provbiou ; and 

(b) any Depoty LoUecicr to whcm the Deputy 
Commissioner may. by general or special order, 
transfer any of his functions under that provision. 

In S. 137 a general power is given to the 
Deputy Commissioner to withdraw any suit 
(application or proceeding) frcm any Deputy 
Collector or revenoe officer who is exercis- 
ing power of the Deputy Commissioner 
under this Act. and may try it himself or 
transfer it to any Deputy Collector. Per- 
haps "the Deputy Commissioner" in this 
context means the Deputy Commissioner 
of the District ; if not, there would seem to 
be some overlapping of this Section with 
S. 269 which runs : 

A revenue officer may at any time transfer any 
pending suit, appticatico or proc ee ding under this 
Act from the die of any revenue officer acciog 
under this Act to the die of any other revenue 
officer SO acting who is duly authorized to enter* 
tain and decide such suit, application or pro' 
oeeding. 

*^'b6Q there is such abundant power of 
transfer to a "Depoty Commissioner", 
Deputy Collector or Bevenoe Officer, it 
would app>ear that S* 182 and the notifica- 
tion regarding maintainability of an execu- 
tion case in a prescribed Court must be 
given a wider meaning* In 18 C ^ N IfO 
reference was made to possible execution 
proceedings * in the ordinary Civil Court 
or "in a Civil Court competent to execute 
such a decree" and although the words 
there used may be considered to be of the 
nature of obiter dicta, it is said to be the 
ordinary practice that the Civil Court ac- 
cepts and deals with execution cases trans- 
ferred to it by the Deputy Commissioner of 
the District. It is impossible to say that 
only a Rent Court or Deputy Commissioner 
can hear proceedings under the Act for the 
Act itself provides instances to the contrary, 
S. 87 (1), Proviso 1, empowers the Bevenue 
Officer, subject to S. 264 and rules, to tran^ 
fer certain cases to a competent Civil Court 

3. Chandra Nath Tewari ▼ PreUp Udai Nalh, 
(1914) i AIBCal 611=23 I C 105 CW> 
170. 
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for trial ; S. 182 and the notification there- 
under do not in terms restrict the power rf 
transfer to a power of transfer to a revenoe 
Court; S- 139 which gives to the Deputy 
Commissioner exclusive jurisdiction (save 
as otherwise provided in the Act) over cet. 
tain classes of cases, centaios a proviso 
(inserted in 1920) that the Depoty Com. 
missioner, may subject to rule, transfer suite 
or applications to a competent Civil Court. 
It does not therefore appear that the jndg. 
meot debtors could have socceeded in their 
objection to the jurisdiction of the Civil 
Court to entertaiu the execution, even if 
this objection had been open to them in 
the present proceeding. 

Mr. De further argued that the resoltj 
would be that once an application U before 
a Civil Court, it will lose its character as 
a proceeding under the Act and will bel 
governed by all the rules and statute^ 
which r^ulate the procedure of the Civil 
Court, including the Civil Procedure Codel 
(S. 48), the Limitation Act (Arts. 182 and' 
181), rather than the Cbota Nagpur Ten- 
ancy -Act (Sec. 181 and S. 231 io which 
I shall come later). He presses on our 
notice the difficult position which might 
arise for a decree* bolder, should a differ- 
ent view be taken, and refers to 8 Pat 
620^10 P L T 125,* a decision affirmed 
by the Judicial Committee of the Privy 
Council in 12 Pat 626= 14 P L T 289.* In 
that case the plaintiffs who were among 
the persons interested in the tenure not 
having been impleaded in a rent suit, 
recovered possession of their shares which 
bad been sold at an auction sale purporting 
to be held under S. 208. In the course of 
his judgment Das J. (with James J. con- 
curring) bad said : 

Kow if I am right io saying that a rent suit 
could nos be iostUut^ against defendants 2. 8 and 
4. then it mast foUow that the Deputy comiais. 
tioner'fi Court bad no jurisdiction to pass a rent 
decree against defendants 2, 3 and 4. 

The above decision was affirmed by the 
Jndici&l Committee of the Privy Coun(^ 
in 12 Pat 626‘ and at one place in their 
jndgment their Lordships have referred to 
the sale as being “not made under t^ 
Chapter” (Ch. 16) and outside the jnri^ic- 
tion of the Court.” Following that decision 
Maepherson J. in 12 Pat 799 = 14 P L T 


irbans Siegh v. Jsgdishw.r I^j»l 

16 A 1 R Pat l&s=116 I C W8=8 w 
J0=J0 P L T 125. 

gdUh Dival Singh v. D»ark» Sii^b. U^> 
* A I B P C 12-2=143 I C 761=13 P** 

:60 I A 176=14 P L T 269 (P C). 
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670® said that s sale of a tenancy pnrport- 
jDg to be under S. 208, but in a case in 
T^hich tbe conditions of that Section were 
not satis&ed was entirely without jurisdic- 
tion and be said : 

Tbe sale of tbe tenasoy under S. 203 being 
without jorUdietioD did nob aScci tbe Interest of 
any of tbe jadgment^debbors. 

Mr. Do says that if these words are giyeo 
their full meaning, then a decree obtained 
by a landlord in circumstances which did 
not entitle him to proceed to sale of tbe 
tenure under S. 208. would appear not to 
be esiecutable under Ch. 16 of tbe Act at 
all, and that if taken in tbe character of a 
decree for money it should be executable 
according to tbe procedure of tbe ordinary 
Civil Courts in executing money decree. 
That conteotion seems to be founded in 
part on the language used in 18 C W N 
170^ above cited but mainly on the words 
I have cited from tbe judgment of Das J. 
But the expressions *'rent suit*’ and 'Vent 
decree” are popular expressions which can 
be used in more than one sense; and before 
pressing the dictum of Das J. to what may 
appear its logical conclusion we must be 
sure what the words mean in this context. 
Rent is defined in the Act, S. 3 (23) : 

lUnt" meass wbataver is lawfully payable in 
money or kind by a tenant to bis landlord on 
account of tbe use or occupation of tbe land held 
by the tens at, and includes all does (other than 
personal services) which are recoverable under any 
enactment for tho time being in force as if tbev 
weio rent. ^ 


Every suit to recover money due o 
jaccouDt of rent is in one sense a rent suit 
jwhere several tenants are joint promison 
such a stiit can be instituted against on 
br more of them and decreed for the antir 
teum due as held in 5 Pat 233^ and man 
tother cases. Such a suit is cognizable b 
fche Rent Court only, S. 139 (3), and it i 
impossible to believe that the learned Judg 
fought that such a suit could nob be insti 
tnted or could not be decreed. What h 
Was dealing with was the consequences o 
the decree passed, which might be a decre. 
both Against the juagmeot-debtor an. 

against the jQdgment.debtor only. The con 

words "ren 

S“: I 


could not pass a decree executable under 
Section 208. 

It does not follow that tbe Court's decree 
is not executable under the Bent Act, 
because it is a decree against tbe judgment- 
debtor and not against the bolding or 
tenure, and is found to be not executable 
by sale of the tenure under S. 208. The 
claim for money due on account of rent, 
which was tbe cause of action in tbe suit 
is one in respect of which S. 139, Chota 
Nagpur Teoancy Act. confers exclusive juris- 
diction on the Deputy Commissiooer, i. e. 
OD tbe Bent Court. But, it is not the only 
kind of suit over which that Court has 
exclusive jurisdictioo. Suits for arrears of 
anything payable in respect of pasturage, 
forest produce, fishery etc. are exclusively 
cognizable by tbe Revenue Court; but 
decrees passed in such suits may in many, 
if not all, cases be only executable as per- 
sonal decrees. Suits against agents employed 
in tbe management of land for money 
received or for accounts are also exclusively 
cognizable in tbe Revenue Court. These 
suits can only in tbe last resort issue in 


roe 


... passing oi a decree lot payment of 
money. S. 142 (l) (a) permits a ccsbarer 
landlord to sue to recover from a tenant 
bis share of tbe rent. In such a suit the 
remedy under S. 200 is nob open to him, 
but the decree does not cease to be a decree 
under the Act. I need not multiply instances 
but may turn next to tbe provisions of tho 
Act dealing with, execution. There are a 
number of remedies provided, besides the 
special remedy given in Sec. 208. 

The first Section dealing with the method 
of execution is Sec. 184, which enacts that 
processes may be issued ‘‘against either the 
person or tbe property of a judgment- 
debtor bub shall not be issued simultane. 
ously against both person and property;” 
succeeding Sections provide exemption of 
.certain particulars from attachment (Sec. 
186), methods of seizure and sale of move- 
able property (Ss. 187 etc ), and of execu. 
tion by arrest (S. 191). It therefore by no 
means follows that because a decree can 
only be executed as a money decree its 
ex^Qtion is pot governed by the provisions 
' Q furthermore, provision 

^ / All PetmitbiDg execution of a decree 
of the Deputy Commissioner for payment 
of money (not being money doe or recover 
able as an arrear of rent) to be under cer- 
tam conditions carried out by bringinfl to 
tole the immovable property of the debtor 
xn accordance with the provisions of S. 210. 
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If the permission of the Deputy Commie. 
etODer is obtained under this Section, it 
would seem that a sale could be held under 
Sec. 210 DOtwithstandiD^ that sale under 
Sec. 208 had not been or could nob be first 
resorted to. 

Except for the observations of Das J, 
which, as we have seen, can be explained, 
there is nothing in the decisions of this 
Court and of the Privy Council in 8 Pat 
620* and 12 Pat 626^ bearing on the matter 
before us. We were shown a number of 
decisions regarding sales held in execution 
of decrees passed in rent suits against some 
only of the tenants, and the interpretation 
placed on the Privy Council's pronouncement 
by Macpberson J. in 12 Pat 799® was re. 
ferred to. Whether that interpretation is 
warranted by the earlier decision seems 
to have been doubted by James and 
Dbavie JJ. in 16 Pat 643,® and the precise 
effect of a non. joinder on a rent sale may 
require to be further examined, when 
necessary. But, on any view as to the 
validity of a sale purporting to be under 
S. 208. I can find nothing in any of these 
decisions to support the proposition that 
unless the decree. holder is allowed to exe. 
cute his decree by a procedure foreign to 
the Act ho is left without a remedy at all. 
There are other remedies under the Act. 

Moreover, we are not without direct 
authority as to the procedure governing 
execution of a decree passed under the Act 
when it has been transferred to a Civil 
Court for execution. In 9 P L T 678 ® the 
contention was raised that by getting bis 
decree transferred to the Civil Court a 
decree- holder could avoid the restrictions 
and limitations governing execution under 
the Act, in particular Sec. 181-A. The con- 
tention was negatived. The decision in 41 
I 0 542‘® supports the view there taken. 
In 15 Pat 439* above cited, Macpberson J. 
was of opinion that the limitation for an 
application to execute a decree would be 
that provided by S. 181 of the Act even if 
the decree bad been lawfully transferred 
[to a Civil Court for execution, following 
these decisions, I bold that S. 181 bars the 
execution i f it is a fresh application. 

8. Bhagwat Prasad v. Sudarsan Bhagat. (1937) 
24 A I R Pat 621=173 I 0 116=16 Pat 643-- 
18 P ti T 763. 

0. Nayamat Bam v. Ramcshar Nath, (1928) 15 
A I R Pat 144=103 I C 432 = 6 Pat 807 — 9 
1> L T 678. 

10. Sudbaoya Kumar v. Gouranga Chandra, 
(1017) 4 A I R Cal 7=41 I C 542. 


But it is contended by Mr. De that tins 
is no fresh application but merely a cod. 
tiouatioD or revivor of the execution prevL 
ously instituted in which proceedings were 
taken up to 16th April 1934. Mr. De relies 
on 27 All 334“ in which it was held that 
a decree-holder, who bad for a longish 
period been prevented from pursuing an 
execution owning to objections which bad 
been allowed in the Court below, but of 
which he finally obtained the dismissal in 
appeal, was not compelled to institute a 
fresh execution but could be permitted to 
revive the proceedings which might be re- 
garded as being suspended while the parties 
were litigating as to their maintainability, 
notwithstanding that an order had been 
passed by the executtng Court which wae 
represented as being an order finally dis. 
posing of the execution. Their Lordships 
considered the terms of that order and said 
that it was in no sense a final order. The 
decision of their Lordships therefore was 
based partly on the terms of the order and 
partly on the circumstances of the ease. 

We have been referred to a number of 
cases in which a prayer to treat previous 
executions as being merely suspended aod 
revived has been either allowed or refused*, 
but most of these cases seem to lay down 
no new principle and it will be sufficient to 
refer to the Full Bench decision of the 
Allahabad High Court in A I R 1936 All 
820.** The Full Bench considered an order 
passed in the following terms: Execution 
struck off for partial satisfaction of the 
decree costs on judgment-debtor. This 
order was read by the Judges as being a 
final order, and it was held that limitation 
applied accordingly and that the succeeding 
application to execute the decree was to be 
treated as a fresh application. I think the 
circumstances of that case are more analog- 
ous to those before us than the circum- 
stances of the Privy Council decision which 
I have cited. The order of l6th April 1934 
was to the effect that the execution c^e be 
dismissed on part satisfaction with coats; 
and it is difficult to distinguish the form of 
this order from that which was before the 
Full Bench in the Allahabad High 
A similar order was considered by a Dm- 
sioD Bench of this Court in Misc. Appeal 


ll. Qaruddlo Ahmad v. Jawahlr 

All 834=32 I A 102=8 9ar 810=1 0 L J 381 
^9CWN60MPO). 

L2. Mohammad Taqi Khan v. Bajs a n J 

28 A I R All 820=166 I 0 106 = 1936 A L J 
1140=1 h R (1937) All 272 (P B). 
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No. 367 of 1987’^ decided on 22Qd April 
1938, by Fazl AH and Chatterji JJ. Here, 
as in the case before us, tbe occasion for 
stopping the e3cecutioD proceedings was fcbat 
the Comcnissioner had passed an order 
prohibiting the sale under See. 2 (b), Cbota 
Nagpur Encumbered Estates Act, tbe bolder 
of the property having applied for protec- 
tion. The Deputy Collector, before whom 
tbe execution proceedings were pending, 
passed an order striking oS the execotion. 
Against that order an appeal was preferred 
to tbe High Court, because if that order 
stood, it was apprehended that tbe execu. 
tioD proceedings having been finally dis- 
posed of, a subsequent application to execute 
would be considered to be barred by Uoii- 
tation. Their Lordships in this Court 
thought it necessary to interefere and Taca« 
ted tbe order passed by tbe Deputy CoU 
lector. Id lieu thereof they directed 
tho proceediDgs will be restored and rvill remain 
pending till tbe final order is psssed upon the 
applleatioo made by the judgment- debtors noder 
S. 2, Cbota Nagpur Eacumbered Estates Act. 


No such thing was done in the case 

before us. The order of tbe Muosif, dated 

16tb April 1934, od its face was an order 

6oaUy disposing of tbe execution case. The 

Munsif was not moved to review that 

order, nor was any appeal presented to any 

superior Court to revise or vacate it In 

my opinion, it was a final order disposing 

|of the execution, and tbe application pre. 

jaented on 23rd December 1935 must be 

MDsidered to be a new application and to 

Ibe barred by limitation. Assuming that we 

took another view and held that tbe former 

execution was merely suspended from 16th 

April 1934 onwards, then on that view it 

would be necesaary to see what was the 

period of limitation governing an applies. 

tion to revive and resume the old execution 

proceeding, According to Mr. De tbe pro- 

•clings of the Civil Procedure Code and 

the Limitation Act having become appli. 

^ble to this case by virtue of its transfer 

io the Munsif, be would have three years 

from 16th April 1934 to present an appli. 

Ration to renew tbe old execution. Bat if 

proceedings are govern. 

fil?. f?® Act. then 

lim tetion also will be in accordance with 

eating rtf Iv Act an appli. 

•cation of this nature is dealt with under 

t c ‘he period 

13 three years. See. 230. Chota Nagpor 


as. Pwtap Udai Nath Sabi 
Nath, Uiso. Appeal No. 


▼. Jagat Udai 
1937. 


Tenancy Act, applies the provisions of the 
Limitation Act to suits etc. under the Act 
'*so far as they are not inconsistent with 
this Act.'’ Where the two Acts differ, 
inteotioo clearly is that tbe special and 
local Act is to prevail. There is a residuary 
provision in the Cbota Nagpur Tenancy 
Act — S. 231. Subject to certain exceptions 
entered in tbe proviso, the Section enacts 
that all suits and applications under the 
Act, for which no period of limitation is 
provided elsewhere in tbe Act. are to be 
commenced and made respectively within 
one year from tbe date of tbe accruing of 
the cause of action. 

I need not repeat my reasons for bolding 
that the present proceedings are proceed, 
ings under the Tenancy Act and are 
governed by its provisions, including those 
fixing special periods of limitation. It is 
clear that S. 231 must apply; that tbe last 
date for tbe respondent to present an 
application was 16tb April 1935, and that 
CD this computation be is more than sis 
months beyond time, even if this can 1)6 
treated as an application to restore tbe pre> 
vious execution. The result is that I would 
allow the appeal, set aside tbe order of the 
Subordinate Judge and restore that of the 
Muosif. The appellant will have his costs 
hero and below. 

Varma J, — I agree. On the two points 
urged by Mr. Chaudhury, one on tbe quea. 
tion of limitation and the other that the 
decree by a Rent Suit Deputy Collector can- 
not be executed by a Muosif of a Civil 
Court. I do not want to take much time 
over tbe latter question, because as has 
been pointed out by my learned brother, 
the appellant is estopped by tbe principle 
of judicata. So far as the question of 
limitation is concerned, Mr. Choudhury 
has relied upon Ss. 181 and 231, Chota 
Nagpur Tenancy Act. In order to meet the 
argument of Mr. Choudhury, Mr. De has 
tried to dhow that tbe procedure before the 
Munsif would be governed by the Civil 
Procedure Code and not tbe Chota Nagpur 
Tenancy Act, and for that purpose be has 
relied in his argument to a very great 
extent upon the interpretation placed on 
the Privy Council decision in 12 Pat 626^ 
and 12 Pat 799® in this Court, In that 
case their Lordships of the Judicial Com- 
mittee were dealing with the facts of that 
particular case and also with the decision 
of this Court which went in appeal before 
them. All the parties were not represented 
m the suit and their Lordships came to 
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the conclasiod that the sale that took place 
was QOt a sale under S. 208, Chota Nagpur 
Teoaccy Act, on the principle that the 
tenure was not fully represented before the 
Court. I would like to quote the observa- 
tions of their Lordships as to the result of 
a decree in which the tenure is not fully 
represented. Towards the latter portion of 
their jodgcnent they say, after giving their 
opinion, as follows : 

If, as already stated, it is oot competeot to 
order a sale of the tenure under S. 303 unless the 
Tvhole interacts in the tenure are represented before 
the Court, it is clear that the order for sale of the 
tenure in the present case was ultra vires of the 
Revenue Court, and it follows that the sale was 
not ''made under this chapter" and was outside 
the juri>diciion of that Court. This view is con* 
finned by an ezamioation of the terms of the 
decree of 1920 for arrears of rent, for the claim 
decreed is 'on account of arrears of rent and cesses 
with interest in respect of kborposh held by the 
defendants in znaoza Madau Bindra, Raoo and 
Chareya. 

Then comes the important portion of the 
decision, as to what would be the result of 
a decree in which the tenure is not fully 
represented. 

And the decree is thus only apt to attach the 
interest of the defendants in the tenure, and is no 
sufficient warrant for a sale of the whole tenure 
under S. 303* 

I was a party to the decision in Second 
Appeal No. 660 of 1934** in which this 
case was referred to, hot that appeal was 
decided especially with reference to S. 11, 
Chota Nagpur Tenancy Act, as to what the 
effect will be if a landlord’s name is not 
registered. I agree tb>tt the appeal should 
be allowed and the judgment of the lower 
Appellate Court set aside and that of the 
learned Munsif restored. 

D.S./R.K. Appeal allowed. 

14 Maoki Kanak RiUn Singh t. Sandar Munda, 
RtporUd in (1939) ^6 A I B Pat 225=179 I C 
S34. 
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Appeal No. 39 of 1938, Decided on 22nd 
December 1938, from appellate decree of 
Addl. Sub.Judge, Arrah, D/. 20th Septem- 
ber 1937. .... ,t t 

(%) Bihar and Orttsa Municipal Act (/ ot 
1922), S. n7-Caae« of one Ward heard by 
Committee directed to hear case* of different 
Ward — This does not affect jurisdiction. 


A.LSe 

AH that the Act provides b that the obbetioas 
should be heard by a committee coosisUng of ao* 
less than three Commissiooers. It may be % 
domestic or iotemal arraogement of the Maoiei* 
pality in assigning «ses of one Ward to one coro* 
mi t tee and another Ward to another Conuniuee. 
But it is purely domestic and in no way afiecU 
the jurudiction. There is nothing in the Act to 
prevent the Municipal Commissioners from 
arranging their business in whatever way they 
desire so long as tbey comply with the provUions 
of the Act. and the fact that the objectioiu regard* 
ing cases of one Ward were beard by the commit* 
tee which was directed to bear cases regarding 
difiereot Ward does not go to the root of the 
jarisdiction. [P 237 0 1. 3) 

(b) Bihar and Orissa Municipal Act (7 of 
1922)« S. 117 — * Mere fact that objection was 
heard by comoittee consisting of only two 
Commissioners does not affect validity of 
assessment* 

Section 117 is quite clear thst the objection 
should be beard and determined by a committee 
consisting of not less than three Commissioners The 
mere fact tbattbedecision was by majority and that 
the two members of the committee who beard the 
objection were UDauimous in their decision makes 
DO difierence. Bnt again it does not go to the root 
of the validity of the assessment but merely 
entitles the plaintiff to a declaration that the par* 
ticular objection to the assessment which is objec* 
ted to is invalid. [P 387 C 3] 

fc) Bihar and Oriita Municipal Act (7 of 
1922), S, 115 ^ S, 115 relates to latrine taxes 
also. 

Section 115 relates not only to taxes on ^rsoas 
but also to latrine taxes; in other words, it is a 
"general provision" as stated at the bead of S. 113 
"relating to assessment." [P 33d C 1] 

(d) Corporation — Proceedings — Attack on 
validity of proceedings must be clearly defined 
and proved. 

Any attack on the validity of proceedings of a 
statutory body such as the Municipal Committee 
must be clearly defined and proved and particulats 
of the matters complained of must be given: A X B 
J934 P C 6-2. BeU on. (P 238 0 Ij 

(e) Bihar and Orusa Municipal Act (7 of 
1922), S. 12 — Suit regarding vaHdity of pro* 
ceedings of Municipal Commissioners canoot 
be brought in name of Chairman Such mis* 
take is not merely of form but goes to very root 
of action. 

By Sec. 12. the Commissioners become a Icjjl 
entity which legal entity is not represented by the 
Chairman; although reference is made to the 
Chairman frem time to time in the Act, be Isa 
person who apart from such reference is unknown 
to the law, is not a legal entity but Is merely a 
person. If the Chairman is sued, the plaintiff is 
entitled to relief only against him. In no sense ot 
the word can he be held to be the representative, 
for the purpose of the proceedings, of the Mom«* 
pal Commissioners, and there is no justificauon 
on principle or on authority or under the A 
itself to entitle a party to seek his relief again^ 
the Commissioners by bringing an action agair^ 
the Chairman. It is not merely a mistake of for® 
but it goes to the very root of the action 1 
.^ 0 . lOS of 1933 : (1873) 8 ChA SO* and 16 Uo* 
2,.. B,l. 0.-.AIE J93, o 1) 
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B. P. Sioba — for Appellant. 

S. N. Bose and Kaabayaji — 

for Bespmdents. 

Jndgmeot. — The appeal by tbe defeo. 
daot and tbe cross appeal by tbe plaintiffa 
arise out of an action against what is said 
to be tbe Busar Municipality for a decla. 
ration that the imposition of latrine taxes 
on the plaintiffs' holdings were illegal and 
ultra Tires and for recovery of tbe sums 
which had been paid with respect thereto 
by the plaintiff.respondeots. These sums 
are said to have been recovered by the 
Municipality under a distress warrant. It 
appears that there were three holdings of 
the plaintiffs in Ward No. 3 and one in 
Ward No. 1. It appears that by some mis. 
take of tbe plaintiffs themselves in tbe ffrst 
instance one of these holdings was describ. 
ed as being in a Ward other than tbe Ward 
in which in fact it was situate. It also 
appears from tbe judgment that at tbe 
time the objection was 6)ed under S. 
Bibar and Orissa Municipal Act, a clerk or 
some person in oiico of the Municipality 
made a note correcting tbe mistake with 
regard to tbe nomber of the Ward. Bub 
although that note bad been made, yet the 
case, it is alleged by the plaintiff, was pub 
before a wrong committee and therefore 
the objection was not considered. Under 
S. 117 of the Act, provision is made for tbe 
hearing of these objections to assessment 
by a committee of not less than three Com. 
miasioners with the proviso that no Com. 
missioner from the Ward for which be 
was elected was to be appointed a mem. 
ber of tbe committee to bear such objeo. 
tions. No queitioQ arose as regards that 
matter. The Section also provides for tbe 
method of bearing these objeotioos such as 
taking evidence eto. In my judgment there 
IS no eubstance in the point. All that the 
Act provides ie that the objections should 
be heard by a committee consisttog of not 

h k T Commissioners. It may be, 

what I might describe, a domestic or inter, 
oel arrangement of tbe Municipality in 
«8igmng oases of one Ward to one com- 
mifcfcee wd another Ward to anoiher com. 
mitteo. Bnt. it » purely domestic and in 
DO way affeols the jurisdiction. There is 
DothiDB ID the Act to prevent tbe Munici. 
pal Commissioners from arraDRiofi tbeic 

he Act , provisions of 

dirAni .1 . committee which was 

directed to hear Ward No. 2 cases instead 


of tbe committee directed to bear Ward 
No. 3 cases or W'ard No 1 cases does not 
go. to the root of tbe jurisdiction. 

But there is another point which perhaps 
is somewhat more serious. It is said that 
tbe committee bearing one of these objec. 
tions at the time consisted of two members 
only and not three. This is not a case of 
vacancy occurring under S. 37 of the Act. 
Had it been so, a nice point would have 
arisen, namely whether tbe fact, that two 
only of tbe Commissioners formed a com. 
mittee to hear tbe objection, made their 
action invalid. But tbeBecHoo seems to me 
to be quite clear that tbe objection should 
be heard and determined by a committee 
consisting of not less than three Commis. 
sioners. The mere fact that tbe decision 
was by a majority and that the two mem. 
hers of tbe committee who beard tbe objec. 
tion were unanimous in their decision 
makes no difference. But again it does not 
go to the root of tbe validity of tbe assess, 
ment but merely entitles the plaintiff to a, 
declaration that the particular objection to! 
the assessment which is objected to is in. 
valid. He (the plaintiff) would be much in, 
the same position if the Court were to issue 
a prerogative or a writ of mandamus or 
prohibition writ, and if it were made abso. 
lute, it would go to affect the validity of 
the particular matter with regard to which 
tbe writ was issued but not the assessment 
itself. Therefore in this case if tbe plaintiffs 
succeed they would be entitled to have their 
objection re.heardor heard and determined 
according to law in accordance with S. 117, 
Bihar and Orissa Municipal Act, Whether 
the plaintiff would be entitled to recover 
the sums already paid would be perhaps 
not a very substantial question, because 
although for the time being he might be en- 
titled to recover such sums, but if his objec- 
tioDs were ultimately overruled he would be 
liable for tbe latrine taxes which were the 
subject. matter of his objections under Sec. 
117. The learned Judge in the Court below 
has come to the coo elusion that, as the 
Keviaional Committee (as be describes it) 
was entitled to decide by a majority, there- 
fore, as I have already said, on that ground 
the objection in this case must be overruled 
The reason given by the learned Judge is 
not, in my opinion, a valid one. 

A further point made by the plaintiffs 
was that there was no notice under S. 115 

V ®o°t®Dded by Mr. Sinha 
the defendant Munieipality 
that See. 115 had no reference to latrine 
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taxes. S. 115 refers to assessment lists 
under Ss. 89 and 105 of the Act. Now S. 89 
Bods a place in that part of the Act dealing 
with assessment of ta?^es on persons and 
S. 105 finds place in that part of the Act 
which deals with assessment of taxes on the 
annual value of holdings, and I do not think 
it is disputed that the latrine tax is based 
on the annual value of the holdings. This 
I think is clearly established by reference 
to S. 100 of the Act which provides: 

An^ tax which is assessed on the annual value 
of holdings, other than the latrine tax. shall, sob* 
ject to the provisions Of Ss. 133 and 134, be pay- 
able by the owners of the holdings within the 
Municipality. 


I repeat that there can be no dispute 
about that point in my judgment. Sec. 115 
therefore relates not only to taxes on per. 
sons but also to latrine taxes: in other 
words, it is a ‘‘general provision" as stated 
at the bead of S. 113 “relating to assess, 
ment." So far as the other objections are 
concerned, that is to say, notices of meet- 
ings and so forth, the learned Judge has, 
in my opinion, correctly decided the case 
against the plaintiffs on two points : first, 
that it was foe the plaintiffs to establish to 
bis satisfaction that no such notice was 
served; and secondly, that particulars of 
the matters complained of bad to be given 
in view of the decision of their Lordships 
of the Judicial Oommittee of the Privy 
Council in 61 1 A 125.^ 

For the purpose of dealing with this 
question as to the value of the proof of 
these matters given by the plaintiffs I 
perused the evidence which was given in 
this regard. It must be made clear that my 
perusal was for no purpose of deciding the 
question of fact but for deciding whether 
the learned Judge in point of law was wrong 
in the conclusion ’at which he arrived. The 
passage to which I refer is found at p. 131 
of the report, 61 I A 125,' where it is said 


that: u 

It is well established that any such attack on 

the proceedings on a statutory body, such as the 
•committee, must be clearly defined and clearly 
proved. 

First, as regards the other objections to 
which reference has been made, they have 
neither been clearly defined, nor have they 
been clearly proved as the learned Judge 
holds. I have dealt generally with the 
appeal and the cross appeal without stating 
specifically ea ch of the points taken. 

1. Radba Klshan Jaiklshan v. Khandwa MMlci. 
pallty, (1934) 21 A I B P C 02=147 I C 894= 
61 I A 126=80 N L R 121 (P C). 


Badri Narain (Wort J.) A, 

Now I come to a very substantial ques- 
tion raised by the appellants the Municipat 
Commissioners. I have used the expression 
Municipal Commissioners* although strictly 
speaking Municipal Commissioners are not 
before the Court: in this case the plaintiffs 
sued the Chairman of the Buxar Munici- 
pality. It is contended by Mr. Sinha on 
behalf of the appellant that the action is 
not maintainable. The point seems to me to' 
be perfectly clear and is unarguable. In sup. 
port of the contention I have been referred 
to the decision of my brother James in an 
uoreported case, Second Appeal No. 108 of 
1933.^ Thera the action was against the 
Chairman for an alleged tortious act. 
James J., in the course of his judgment, 
made this statement : 

For 1^1 r. Sioba's second point the plaintifle 
should have instituted tbeir suit either against 
the District Board or against the Chairman who 
actually sanctioned the prosecution. The suit was 
in form a suit against the Chairman personally. 
It is tbe Chairman’s personal failure to visit the* 
place which is imputed as implying malice in the 
plaint. It is the Chairman's personal liability 
which is dealt with in tbe written statement ; but 
the Chairman himself could no more be personally 
liable for tbe torts of bis predecessor than tha 
overseer who may have succeeded Sukbdeo Narain, 
the defendant in this case, could be personally 
liable for Snkbdeo Narain's tort. 

Section 12 of tbe Act provides : 

There shall be established for each Municipality 
a body of commissioners who shall be a body 
corporate by tbe name of the municipal commis- 
sioners of tbe place by reference to which tbe 
Municipality is known, having perpetual sucoes* 
sion and a common seal, and may by that name 
sue and bo sued. 

I am not concerned bore with the exacb 
meaning or significance of the word may* 
in tbe sentence “and may by that name* 
sue and be sued.** It is unnecessary for me 
to decide whether the ‘may* as in some 
statute, must be construed as ’shall*. But 
taking tbe meaning at its face value it 
certainly would connote this that the plain- 
tiff in an action of this kind has the option 
of suing tbe Municipality as a body cor- 
porate. If he fails to do that, his only 
other alternative woold be (I do not decide 
this point expressly) to sue each one of the 
commissioners, joining them as party defen- 
dants. But the real point is that by the 
Section tbe commissioners become a legal 
entity which legal entity is not represents 
by the Chairman; although reference is 
made to the Chairman from time to time 
in the Act, he is a person who apart from 
such reference is unkn own to the la^> ^ 

2. Ohairman Dt. Board, Saran v. Amblca Bal» 
Second Appeal No. 103 of 1938. 
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iDot a legal entity but is merely a person, 
'n the Chairmao is sued the plaintiff is 
.entitled to relief only against him and that 
1)3 clearly not the plaintiff's case here. In 
DO sense of the ^ord could he be held to 
be the representatiTe for the purpose of 
the proce^ings of the monicipal comm is. 
siooers, and there is no justibcation on 
principle or on authority or under the Act 
itself to entitle a party to seek bis relief 
against the commissiooers by bringing an 
action against the Chairman. In my jodg. 
meat it is not merely a mistake of form 
but it goes to the very root of the action. 
Id (1873) 8 Ch A 204, a similar point was 
jdecided. There the secretary of a company 
took out debtor's summons against one 
Hodges, The sumnaons read that, unless 
within three weeks Hodges paid to B. 
Leathley, the Secretary of ibe Leeds & 
County Loan and Investment Company 
Limited, the sum claimed, he would have 
committed an act of bankruptcy. The objec. 
tion was taken that no debt was due to 
B. Leathley and that the summons could 
not be taken out by a servant for a debt 
due to his master even although be was 
authorised to collect : in other words, he in 
no sense represented, for the purposes of 
the litigation, the Leeds & County Loan 
and Investment Company Limited. Lord 

Selborne pointed out in bis judgment that 
summons is a special sUtotory proceeding in?olT. 
mg important consequences, and all proper forms 
must be complied wUb, 

and allowed the objection. It was treated 
as an unarguable point that if an incor- 
porated company was to take out proceed- 
mgs it ww to do 80 in its own name, 
ijikewise, if an incorporated body is to be 
sued, both on principle and by reason of 
o. 12 of the Act the corporate body must 
be sued and not the Chairman. There is a 

42 0 W N 768* where the followiDg 

the suit Is 

M “ ‘he pUifltifl sued the Chairman 

Sal 1 “b of ofinioo 

.„. *°y 1°' J”*""! »8»U.8t A, you CSDDOI 

n no. a teEl‘Say'bu° TZ I 

3. In re Hodges, (1878) 8 Ch A 204 

OWN 768. AT3-68 0 L J 267=49 


Judges of the Madras High Court have held 
accordingly in 16 Mad 296.^ a case brought 
under the Local Boards .Act (Madras), 1884. 
In my judgment the objection taken by 
Mr. Sioba on behalf of the Municipal Com* 
missiouers must prevail. It was contended 
by Mr. Bose on the other hand that in the 
proceedings in the form in which they were 
taken the commissioners appeared. Exactly 
what was meant by that I fail to under- 
stand. Whether they filed vakalatnamas 
and were represented by advocates or whe- 
ther they appeared physically in Court or 
whether they appeared in the proceedings 
is quite immaterial. The question is, whe- 
ther in fact the body against whom relief 
was sought had been sued. There is only 
one answer to that question that they had 
not. 

In my jadgmenfc therefore the euit fails 
and the appeal U allowed and the cross 
appeal is dismissed. There will be no costs 
either in the appeal or in the cross appeal 
lo any of the Courts, as the poiot might 
hare been takea ia the trial Court and the 
plaintiffs would have bad ao opportunity 
to put the proceedings in order. Leave to 
appeal is refused. 

D.S./R.K. Appeal allowed. 

Cross.gppeal d ismis$ed. 

(1893) IG 
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Harries C. J. and Varwa J. 

Firm Laduram Sagarmal — Plairttiff 

—Appellant. 

V. 

Jamuna Prasad Ohaudhuri and others 
— Defendants _ Respondents. 

n ^937. Decided on 28th 

^®ci8iOD of Addl. Sub. 
Judge. Bhagalpur, D/. 22Dd July 1937 

n.li«. claim, .,i,mg‘^™ro ", ^ 

able if tha 6rm U 

suit, Ad norogistored firm has no 
a plaint filed by it Km no 

A. ZZ SK-iSf."*; 
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A J B 2935 Lah $93: AID 2938 Lah 767; AIR 
2036 MaA 991 and A I Ti 2935 All 893. Foil.: 41 
€ ir N 534 and AIR 2937 Mad 767. Not (oil. 

• [P 241 0 2] 

S. N. Bosg and K. Dayal — 

for Appellant. 

B. N. Mitter, Harinandan Singh and 
Yasin Yunus — for Respondents. 

Harries C. J. — This is a plaintiff's 
second appeal agaiust concurrent decrees of 
the Courts below dismissing bis claim. The 
suit out of which this appeal arises was for 
the recovery of money due on certain bahi. 
khata accounts. Tbe plaintiff firm carried 
on business as wholesale cloth dealers, 
whereas the defendants carried on a retail 
cloth business. Over a period of time the 
defendants bad made purchases of cloth 
from tbe plaintiff firm, and eventually tbe 
parties adjusted the accounts. It was the 
plaintiff's case that a sum of Rs. 1693 was 
due from the defendants to tbe plaintiff 
firm upon this account. Tbe defendants 
raised a number of defences, but it is only 
necessary for me to deal with one of them. 
Defendants contended that tbe suit as iosti* 
tuted was not maintaioable as at tbe date 
of tbe instUutiou of tbe suit tbe plaintiff 
firm bad not been registered in accordance 
with tbe provisions of tbe Partnership Act. 
The other defences, uamely limitation and 
denial of the accuracy of accounts, do not 
arise in this appeal. 

The trial Court dismissed the suit on tbe 
ground that it was not maintainable by 
reason of S. 69. Partnership Act. The lower 
Appellate Court was of opinion that the 
suit was not maintainable when instituted 
but that it became maintainable at a later 
date when tbe plaintiff firm w'as registered. 
It further held that part of the claim was 
barred by limitation and that tbe remainder 
had been satisfied by payment. It accord- 
ingly upheld tbe decision of tbe trial Court 
though upon different grounds. It has been 
strenuously argued by Mr. Bose in this 
appeal that tbe suit was maintainable and 
that the lower Appellate Court was right 
in treating the suit as having been insti- 
tuted on the date when tbe firm was regis- 
tered. The suit was instituted on 2l8b 
November 1935. and it is common groond 
that upon that date the firm was an un- 
registered one. On lOtb December 1935, 
the plaintiff firm applied for registration 
under the Partnership Act and on 18th 
January 1936 registration was effected. It 
has been contended on behalf of the appel- 
lant that though the suit was not main. 


tainable when instituted, tbe Court was 
entitled to treat the suit as properly insti. 
toted on 18th January 1936. 


On behalf of the respondents it has 
been contended that as tbe suit was not 
maintainable when instituted, nothiog that 
happened afterwards could affect tbe main, 
tainability of this particular suit Reliance 
has been placed by tbe advocate for the 
appellant upon tbe case in 41 C W N 534.^ 
Id that case a suit was instituted by an un- 
registered firm on 25th May 1 934, and no 
exception was taken in the written state- 
ment on tbe ground of non. registration of 
the firm. The suit proceeded to trial and 
was decreed on contest against tbe answer- 
log defendant and ex parte against the 
others. The answering defendant appealed, 
but that appeal was not proceeded with, as 
there was an application to have the ex 
parte decree set aside by those defendants 
against whom the ex parte decree was 
passed. That ex parte decree was set aside 
and the suit came on for bearing afresh. 
At that hearing a plea was taken that tbe 
suit was not maintainable under S. 69 (2), 
Partnership Act, on the ground of non- 
registration of tbe firm at tbe date of tbs 
institation of the suit. Tbe firm was as a 
matter of fact registered on 20bh June 1934. 
Tbe objection was upheld by tbe Courts 
below and tbe suit dismissed. On apfieal 
Mitter J. held that the suit ought not to 
have been dismissed merely on tbe ground 
of non- registration of the firm at the date 
of tbe insbitntioD of tbe suit but that ill 
ought to have been deemed to have been 
instituted on the date when the firm was 
registered. 

This case was followed by Horwill J. of 
the Madras High Court in A I R 1937 Mad 
767.* In that case an unregistered firm had 
instituted a suit and during the course of 
the proceedings had registered itself in 
accordance with the Partnership Act. On 
objection being raised that the firm was not 
registered at the date of the institution of 
tbe suit, the suit was dismissed though 
registration had taken place before the 
bearing. Horwill J. held that it would M 
most inequitable for the firm to have its 
salt dismissed and be forced to file anothM 
after paying fresh court, fee. Accordingly 

1. Badha Oharan Saha v. Matilal Saha, (1937)41 


C W N 634. 

2. Varadarajnlu Naida v. Rajamanika Mud»^ 
(1937) 24 A I B Mad 767=176 I 0 916- 
(1937) 2 M L J 273. 
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1)6 allowed the suit to be treated as instil 
tuted at the date whoa the firm was 
registered. 

These two single Judge cases undoubtedly 
support the argucnent of the appellant. 
But Mr. Mitter on behalf of the respon. 
dents has cited a large Dumber of autho* 
rities of various Courts which take the 
opposite view. In A I E 1935 Lah 893^ a 
Bench of the Lahore High Court held that 
a suit instituted by an unregistered firm 
must be dismissed. According to the learned 
Judge S. 69, Partnership Act, clearly said 
that no suit falling within its purview 
should be instituted. It was the institution 
of the suit that was barred; hence an un* 
registered 6rm could not 61o a suit, nor 
could it after 6liDg get the suit stayed till 
it got itself registered. Such a suit would 
have to be dismissed, though the dismissal 
of such suit would be no bar to a fresh suit 
after registration, if such was within time. 
In this ca^ the Bench certainly took the 
view that a suit instituted by an unregis* 
tered firm was bound to fail and that 
registratioD after the Bling of the suit could 
not possibly affect the maintainability of 
that particular suit. A similar view was 
expressed by learned single Judge of the 
Lahore High Court in A I B 1938 Lah 
767.^ In that case it was held that a suit 
by an unregistered firm was invalid and 
that registration of the firm after the suit 
had boon instituted did not relate back so 
as to make the suit valid. 

Another case to the same effect is the 
case in A I R 1936 Mad 991.® In that case 
an unregistered firm instituted a suit and 
Alter objeclicn was raised, obtained regie. 
tratioD u^nder the Partnership Act. There, 
•after it applied for amendment praying 
that the suit should be ti*eated as having 
been instituted on the date of the applica. 
non for amendment. It was held that any 
Auhsequeat amendment of the petition after 
getting the firm registered under the Part- 
Berahip Act could not relate back to the 

80 as to 

fciie time ot 

aptitotioo, as the plaint waa nob a pUiot 

Khan. 


UoalfsB rV Narain'. 

P L R 667^ ^ I O S63 = iO 

M J, J 668^ I « Med 091 == 166 I 0 889=71 
1939 P/31 & 82 


at all, hence the order of amendment could 
not be granted. 

In A I R 1935 All 898^ Kendall J. held 
that before iostitubing a suit by a partner 
against a firm, the firm must be duly regis. 
tered and the Registrar must have recorded 
the person suing as a partner in the firm. 
Subsequently registering the firm and 
amending the plaint did not make a valid 
institution; merely making an application 
for registration before suit was not suffi- 
cient. S. 69 was mandatory. 

It is therefore clear that the trend of 
authority is in favour of the respondeuts 
contention in this case, namely that a suit 
which is not maintainable by reason of 
noD.compIiaoce with Sec. 69, Partnership 
Act, cannot become maintainable at a later 
stage by reason of registration. In my view 
subsequent registration cannot cure the 
initial defect. A plaint filed by an unregis- 
tered firm is in effect no plaint at all be- 
cause Sec. 69 makes claims arising out of a 
contract unenforceable if the firm is uo- 
registered at the date of the institation of 
the suit. An unregistered firm has no right 
to sue, and therefore a plaint filed by it 
has no legal effect. If at the time the plaint 
is filed the claim is bound to fail, I cannot 
see how subsequent registration can improve 
the position. The single Judge of the Cal- 
cutta High Court held that there was no 
reason why the Court should not treat the 
plaint as filed on the date of registration. 
That is possibly a very fair view to take; 
but I know of no provision of law which 
permits a Court to treat the plaint as filed 
on a date subsequent to the date upon 
which it was actually filed. In neither of 
the coses cited on behalf of the appellant 
is any authority cited which would enable 
a Court to treat a suit ae being instituted 
months later than the date upon which it 
was in fact instituted. In my view the 
crucial date is the date of the institution of 
the suit. If on that date the suit was bound 
to fail, DOtbiDg that happens subsequently 
can give the plaintiff a right to sue. The 
case is very similar to a case where a plain, 
tiff brings a suit prematurely. If it is held 
that he bad no cause of action at the date 
of the institution of the suit, then it does 
not avail him in the slightest to show that 
his caoM of action did come into existence 
a few days after the filing of the suit. If 
the plaintiff had no cause of a ction when 
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the suit ^as &\ed, then such a suit is bound 
to fail, though a cause of action might 
come into existence within a very short 
time after the institution of the suit. For 
the same reason, I cannot understand bow 
an unregistered firm can file a suit and the 
defect be cured by subsequent registration. 
It appears to me that if the suit as filed 
was not maintainable, then it must be 
dismissed. 

For the reasons which I have given, I 
am satisfied that this suit was not main* 
tainable. In my view the lower Appellate 
Court rightly dismissed this suit though 
I am unable to agree with the reasons 
which it gave for doing so. In my judg. 
ment the learned Munsif and not the lower 
Appellate Court gave the true grounds for 
dismissing this claim. I would therefore 
dismiss this appeal with costs. 

Varma J. — I agree. Mr. S. N. Bose for 
the appellants has laid great stress upon 
the decision in 41 C W N 534^ and I should 
like to esamine the reasons given in that 
judgment for allowing the suit to be deemed 
to have been filed after the date of regia* 
tratioD. The reasons which I gather from 
the judgment are these; that the plea of 
non^registratioD was not taken till the 
second bearing began, that the plaint was 
allowed to remain on the file till the date 
of registration and that the view which the 
learned Judge took in bolding that the 
plaint should be deemed to have been filed 
after the date of registration was in accor* 
dance with justice. Looking at all these 
reasons separately and collectively, I find 
that they may be very good grounds for 
creating sympathy in favour of the plain- 
tiff, but they do not supply any legal 
reasons for getting round the provisions of 
Sec. 69 (2), Partnership Act. which have 
been declared to be imperative. No reason 
appears to have been given in that jndg. 
ment for the proposition that a plaint 
which is filed on one date may under cer- 
tain circumstances be deemed to have bwn 
filed on a subsequent date. The case which 
has been referr^ to in that judgment is the 
case in 21 C W N 209.^ But that was a 
case under the Bengal Tenancy Act. The 
reasons given in that judgment would be 
applicable to the facts of the present case 
only by analogy and it is needless to say 
that arguments by analogy are not always 
safe. For these rea sons, I fail to see any 

7« Pnn Erisbna Saha ▼. Kripa Nath. (1919) 6 
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reason in that judgment for extending the 
Provisions of Sec. 69 (2), Partnership Act 
which are imperative. I agree with the 
view expressed in A I R 1935 Lab 89S ^ 
AIR 1935 All 898,® AIR 1938 Lab 767® 
and A I R 1936 Mad 991® and dismiss 
the suit. The trial Court dismissed the suit 
on this ground but the lower Appellate 
Court relying on the Calcutta Weekly Notes 
decision held that although the suit was 
not maintainable, it should be deemed to 
have been filed on a date subsequent to the 
date of registration. For the reasons given 
in the earlier part of this judgment I 
would uphold the view of the trial Court 
on this point. The appeal is dismissed 
with costs. 

R.M./R.K. Appeal dismissed. 
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Rowland and Chattebji JJ. 

Bansidhar Shroff and others — 

Appellants. 

V. 

Thakur Ashutosh Deo Ghattoal and 
another — Respondents. 

Appeal No. 89 and Civil Revo. No. 260 
of 1937, Decided on 2Srd November 1938, 
from original order of Sub*Judge, Deoghar, 
D/- 6tb April 1937. 

(•) Civil P.C. (1908), S. 47— Profill of Gbat* 
wali Estate attached by decree*belder~ Order 
rejecting decree*bolder*s objection to certain 
items in budget of estate falls under S. 47 and 
is appealable* 

Ad order passed in disposing of an objection by 
creditors'deeree-bolders at whose instance the iQr- 
plus profits of Qbatwali Estate are attached against 
certain Items in the revised budget of. receipts and 
expenditure for the estate ia an order passed under 
8. 47 detennining matters in issue between decree- 
holders and judgment- debtors in the course of exe* 
cution proceedings and is therefore appealable. 

^ [P 249 0 1) 

(b) Civil P.C* (1908), S. 60— Profits accruing 
to ghatwal is not salary — Surplus profiU oi 
Gbatwal Estate after making certain deduction# 
can be attached* 

The profits accruing to a gbatwal from hie estsla 
are not a salary within the meaning of S. 
are not therefore protected from attachment. Tne 
surplus profits of the gbatwall left after paying toe 
Government revenue, the wages of chowkidare antf 
other like charges can therefore bo attached au« 
made available for the satisfaction of debts of W 
holder for the time being : A 2 B 2924 Fai^ 
lUf.; SS Cal 87S; 28 Cal 48$ and 39 Oal lOJQf 
Bel. on. [P 244 0 1,aj 

(c) Land Tenure— Ghat wall Estate — 
of estate attached in execution of 
tinctioQ between procedure for ascerta 
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and realizing rente and promts when decree ie 
paeeed by Revenue Court and Civil Court— Civil 
Court bee to appoint receiver for preparing 
budget wbicb is to be finally approved by Court 
Receiver in functioning his duties is to act 
under direction of Court. 

Id determining the procedure for asccriainiog 
aod realiztog the sorplus reots aod profits of a 
Gbativali Estate for the sail sf action of decree there 
is a distinctioD betfveeo themethodsof administer' 
ing the estate of which the profits are under attach* 
moot in execution of a decree of a subdirisional 
officer or inferior Court and the procedure io simi- 
lar proceedings when the execuling Court is a Clril 
Court. In the former, the budget is prepared by 
the revenue authorities and is to be submitted to 
the commissioner for scttlementand final sanction. 
Id the latter case, the Civil Ccuit has to appoint a 
receiver to make an estimate of collections and 
expenditures of the estate which he is to submit to 
the Court for approval and it is tho duty of the 
Court to pass final orders settling tho budget, la 
collecting and disbursing the income the receiver 
must be acting under the directione of the Court 
which appoint^ him and not of the executive 
autboHties : AI R 2925 P C 276, Pel. on. 

[P 246 0 ; P 246 C 1 : P 247 C 1] 

8. N. Boss aod Mostafi — /or Appellanli. 


Dr. 8ir Sultao Ahmad, Nitai Chandra 
Ghosh, Sudhir Chandra Ghosh and 
Basanta Chandra Ghosh — 

for Respondents. 

Rowland J. — This appeal and applies, 
tion arise out of execution proceedings in 
the Court of the Subordinate Judge of Deo. 
ghar in the Saothal Parganas. Tho order 
complained of, which ie dated 6th April 
1937, was passed in disposing of an objec. 
tioQ by creditors-decree-holders at whose 
instance the earplus profits of the Rohini 
GhatwaH Estate had been attached against 
certain items in the rsTised budget of 
roMipts end expenditure for the estate. The 
Subordinate Judge was of opinion that the 
responsibility of the preparation of the 
budget and the determination of the surplus 
available for attachment Jay with the 
revenue authorities and not the Civil Court. 
Ai^rdiogly be rejected the objection with- 
out recording definite findings on its merits 

tfaia appeal and 
tW Mvision, in case it is held 

that an appeal does not lie. We are of 

m oTL“37’tt“'’'°-,'° ««° S“no: 

W. ^ ’Sr ■ 

The history of the case is that the prin. 


cipal respondeot has beeo the ghatwal of 
Bobini 81006 1911s it seems that he 
lost no time in iocurring more debt than ha 
was in a position to pay. In 1914 he made 
an aiTangemenb with Major Agabeg where<. 
by io coDsideratioQ of an advance from the 
latter of money to pay off his creditors* he 
appointed Major Agabeg as his manager. 
On 5th April 1917, on taking a further 
advance from Major Agabeg be gave him 
an tyara of the Basourhi Mabal consisting 
mainly of house property in Deoghar and 
Jasidib. The appellants are the holders of 
decrees against the ghatwal for debts, for 
the re. payment of which arraDgemeot bad 
not been made. They applied for the ap. 
pointment of a receiver to realise the debts 
due to them out of tbe surplus income of 
the estate and Major Agabeg objected to 
this. The matter came before this Court io 
Miscellaneous Appeals Nos. 242 and 215 of 
1918 and on 25tb May 1919, this Court 
framed a scheme of tbe nature of a compo. 
sUioD in wbicb the principal terms were 
that instead of putting the estate under a 
receiver. Major Agabeg should be placed 
in charge of tbe entire estate witbout 
remuneration ; that for his own debts he 
would be entitled to appropriate the usu- 
fruct of tbe Basourhi Mahal and that as 


for the income and collections in respect of 
tbe rest of tbe estate, he should keep 
accounts and render them sis. monthly to 
Babu Bamesh Chandra Sinha, Beceiver, 
and make over to him tbe balance remain- 
ing, after deduotiog the collection espendi- 
ture of the rest of the estate other than the 
Basourhi Mabal, the Government revenue 
and road cess payable for the talukas other 
than Taluka Bohini (the latter items being 
payable by Major Agabeg himself). The 
surplus proceeds were to be distributed by 
the receiver to tbe creditors pro rata under 
the orders of the Subordinate Judge subject 
to a maintenance allowance of Bs. 350 per 
month to Thakor Ashutosh Deo, the ghat. 
wal, and a remuneration of 6 per cent, to 
the receiver on the amount received by 
him for rateable distribution. This arrange* 
menfc oontinaed until 1928 when Major 
Agabeg repotted to the Oourt that his dues 
had been satisfied and he would bo pre 
pared to continue looking after the estate 
as a manager and nob as an ijaradar. He 
died however on 15th April 1928. and 
tbereafber further arrangement had to be 
made. During the above period, the oase 
came before this Court again in 1923 in 
connexion with an objeoUon by the oredi. 
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tors to payments having been made by the 
receiver on behaU of the gbatwal for cba- 
rities. I shall have to refer to this matter 
later. In 1928 on Major Agabeg's death the 
Subordinate Judge made a reference to the 
High Court for iusbructions regarding the 
scheme and the High Court directed that 
one man should be appointed as manager 
and receiver v?ho should give security to 
the Subordinate Judge. The Subordinate 
Judge made an appointment which was oo 
appeal reversed by the High Court and 
Babu Ramesh Chandra Sinha was appointed 
receiver. In succeeding years, it seems that 
budgets were prepared in consultation with 
the revenue authorities and the provisions 
of these do not appear to have been the 
subject of any serious objection by the cre- 
ditors until we come to this budget of the 
year 1937-38 which has given rise to the 
present appeal. 

The points raised by the creditors are 
that the budget makes excessively liberal 
provisions (or EDaintenance and other ex- 
penditure of the gbatwal himself and that 
the scheme having been framed by this 
Court, alterations should not be made in it 
without the consent of all parties. Objec- 
tioD is also taken to a passage in the judg- 
ment of the Subordinate Judge in which 
be compares the ghatwal's maintenance 
allowance to the salary of a public oflicer 
and regards it as being protected from 
attachment by S. 60, Civil P. C. 

I will first deal with the last objection. 
The observation of the Subordinate Judge 
Icannot be supported. The profits accruing 
to the gbatwal from bis estate aro certainly 
not a salary and S. 60, Civil P. C., does not 
enter into the matter at all. The question 
of attachability is to be decided with refer* 
ence to the law regarding gbatwalis of the 
Birbbum type and the remedies of the cre- 
ditors against them. The statutory provi- 
sion regarding these ghatwalis is contained 
in Bengal Regulation 29 of 1814 and the 
incidents of such ghatwalis have been exa- 
mined in a number of decisions, both of 
High Courts and of the Privy Council, such 
as in this Court in 3 Pat 339. ‘ It has bwn 
long ago established that such a ghatwali is 
inalienable and cannot be put up to sale for 
the debts of its holder but it was held in 
23 Cal 873,^ that a decree-holder can be 

1. Tikait Damcdar Narain Singh v, Gaoga Ram. 
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2 Raj Keshwar Deo v. Bonshidhor Marwari, 

(1896) 23 Cal 873. 


allowed to attach for the satisfaction of hig 
decree so much of the rents as may be left 
‘‘after the payment of the Government 
revenue, the wages of the chaukidars 
employed by the gbatwal and other like 
charges.” The Court held that the surplus 
profits, after all necessary outgoings, were 
to be regarded as the personal property of 
the gbatwal, and as such, liable to be seiz- 
ed and appropriated by the decree. holder. 
That case was followed in 28 Cal 483.* In 
this case the Court below bad allowed an 
attachment of the rents and profits and had 
made a prohibitory order to the gbatwal 
not to receive any rents and profits from 
the raiyats and also to the raiyats not to pay 
their rents to the gbatwal. The High Court 
held that future rents and profits could not 
be attached but that there would be no 
objection to making an order appointing a 
receiver to take charge of the rents and 
profits as they fell du^ from time to time. 
The receiver would, in that case, receive 
the rents as they fell due from time to time 
and make provision for the payment of the 
wages of the chaukidars and other inciden- 
tal expenses. This case was followed by 39 
Cal 1010,* where an order appointing a 
receiver to collect rents and profits was 
affirmed. Therefore it is indisputably the 
law that the surplus profits of a ghatwali 
can be attached and made available for 
satisfaction of the debts of the bolder for' 
the time being. 


I have nest to examine the procedure in 
ascertaining and realising the surplus rents 
and profits. It is manifest that in all the 
above cases tbe Courts were careful to 
secure in the first instance tbe discharge of 
the obligation of the gbatwal to provide for 
tho payment of “ tbe Government revenue, 
the wages of the chaukidars and similar 
outgoings” before anything could become 
available to the creditors; but there is 
nothing in the decisions of this Court to 
indicate that tbe receiver would be acting 
under tbe orders and control of any autho- 
rity other than that of the Subordinate 
Judge from whom he held his appointment. 
Id order that the decision in 23 Cal 873 
might be carried out by the local Courts and 
officers, a letter was issued by Mr. W. B. 
Oldham, the Commissioner of Bhagalpur 
Division, on 21st March 1897, which is 
reprint ed in Mr. Heard^s book on Gha^ 

8. Udoy Kumari Qhatwalin v. Hari Bam Sabs, 
(1901) 28 Cal 483. , , ....m 
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and Mulraiyati Teoures** and is refer- 
red to by the learnod Subordinate Judge as 
laying do^n the procedure which is to bo 
followed in such cases. The letter deserves 
careful reading; it deals with two classes 
of cases; one comprises those io which the 
decree sought to be executed has been 
obtained iu one of what are called the Saa- 
thal Civil Courts. These are Courts from 
whose decision appeal lies to the Deputy 
Commissioner and in respect of whom the 
fuDctioos of a High Court are discharged 
by the Commissioner of Bhagalpur Divi- 
sion. Id that class of oases tbeSubdivisional 
Officer, the Deputy Commissioner and the 
Commissioner are the sole authorities both 
for securiog the necessary outgoings, the 
safeguarding of the performance by the 
ghatwaU of their duties and also for the 
execution of the decree. It was considered 
sufficient to direct jn the letter that the 
Subdivisional Officer shall discharge bis 
duty in the customary way. The other class 
is of cases in which the decree is made or 
attachment ordered by a Court under the 
Calcutta High Court, i. e. the Subordinate 
Judges Court. Here the Commissioner's 
letter directs another course to be taken. It 
is said : 

The Subdivisional Officer will at once file before 
HUhe(^utt) an attested copy of this order with 
payer that no proceodinge might be taken till it 
ie asccrUined what part of the proceeds of the 
ghstwah mabal le the necessary outgoings* refer- 
High Court s decision above quoted 
and what part under the same decision, bis profits 
or personal properties. 

It is also the duty of the SubdivisioDal 
Officer to report the case to the Deputy 
Oommissioaer who will, io turn, report it 
to the (^mmissioner. Para. 3 of the letter 
directs the Subdivieional Officer to 
ascertain and inform the Civil Court what are 

“»bal and what*por 
Mce dutiw ind*/ “‘it** Porfonnanco of rto 
^hat portion is ‘profits' or personal pro^Hy 

To ^certain what portion of the pro. 
Se a to be made 

by*the aDQU&lly 

specifiod^il. ‘Q discharging the duties 

Sr of tui for the sup. 
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or with cesses doe bv them 

present coBn«lon, tUselu J 
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It would seem that what I^r. Oldham 
contemplated was something very different 
from the preparation of a complete budget 
by the revenue authorities; on the con*, 
trary. bis instructions limit the function of 
the Subdivisional Officer to reporting to 
the Court the amount of the Government 
demands for which the Court in dealing 
w’ith the rents and profits is bound to make 
provision and the amount of which is not 
deemed to bo private property of the ghat- 
wel. It is particularly to be noticed that 
even stipulated rents or cesses are to be 
excluded from the public demands reported 
by the Subdivisional Officer to the Court 
which means they are expected to be 
arranged for by the Court itself out of the 
profits or personal property of the ghebwal. 
I have referred already to the scheme sanc- 
tioned by the High Court in 1919 and it 
may be pointed out that it contains special 
directions for the particular case and not 
anything in the nature of general rules and 
procedure governing similar attachments. 
But in that connexion a question of proce- 
dure did arise in 1923 when the creditors 
appealed to the High Court against the 
order of the Subordinate Judge overruling 
their objections to the accounts submitted 
by the receiver. It was observed in this 
Court that various sums of monies were 
said to have been paid by the receiver for 
charities and it was stated that ‘‘the learn, 
ed Subordinate Judge must exercise some 
control over the gbatwal and over the 
receiver.'* 

Whenever tbo gbatwal does make any applica* 
tlon foe grant of any sum of money to him for any 
j^rticular purpose, the Court before acceding to 
the application must examine the circumstances 
with care and attention. There are various creditors 
to the estate and it is necessary that justice If 

^ ^ creditora Worn 

generosity is shown. 

This passage makes it perfectly clear that 
the responsibility lay on the Sabordinate 
Judge, that is to say. the Civil Court, under 
the direotioDS of this Court, for permittiug 
any sums to be paid for charitable and 
Similar objects. Between 1923 and 1928 it 
ap^ars that the practice was to submit the 
budget to the Deputy Commissioner and 
the Commissioner for sanction and that in 
some of these years alterations were appa. 
rently directed by the Commissioner to be 
made in the budget and the budget was 
amended accordingly. It ig possible that 
the distinction was not clearly borne in 
mind between methods of administering an 
estate of which the pro6ts were under 
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attachment in esecntioo of a decree of a 
Subdivisional Officer or inferior Court and 
the procedure in similar proceedings when 
the executing Court is a Subordinate Judge. 
The procedure followed in referring the 
budget to the Commissioner for settlement 
and final sanction appears to be the proce- 
dure "appropriate” to the former class of 
cases. Id 1928, when after Major Agabeg's 
death fresh arrangement bad to be made, 
an order was passed by the Subordinate 
Judge on 18tb September 1928, appointing 
a receiver, vesting b^m with certain powers, 
fixing his remuneration and giving him the 
following directions 'for the administration 
of the property. 

The receiver wil), as soon as possible, ascertain 
the profits and necessary outgoings and submit to 
this Court for approval at once and subse^^ucntly 
every year an estimate of collections and ezpendi* 
ture including (1) pay and uniform of village Police; 
(2) other Government dues. O) dues decreed against 
the gbatwal, and (4) maintenance of ghatwal and 
bis family including xnaintenance in proper condi* 
tion of the residence of the gbatwal. Items 1 and 2 
are of course the first charge upon the estate. 

From this order an appeal was presented 
to the High Court, which is Miscellaneous 
Appeal No. 176 of 1928 and was disposed 
of on 28th January 1929. The terms of the 
appointment of the receiver would, it was 
said, be settled by the Subordinate Judge. 
These instructions make it clear that it is 
(or the receiver to make an estimate of col- 
lections and expenditure which he is to 
submit for the approval of the Court and it 
is the duty of the Court to pass final orders 
settling the budget. In 1930 there appears 
to have been some difference of opinion 
between the creditors and the receiver as 
to the amounts which should be allowed in 
the budget under certain beads. The Sub- 
ordinate Judge passed orders on 11th Janu- 
ary 1930, dealing with these objections on 
merits, ^'itb the consent of the majority 
of the creditors the personal allowance of 
the ghatwal was raised from Bs. 350 to 
Rs. 400 per month. It does not seem to 
have been doubted so far that the Subordi- 
nate Judge was the proper authority (or 
dealing with the objections and for settling 
the budget or that the amount of the ghat- 
wals allowance could be raised without the 
creditors being beard in the matter. As far 
as I can ascertain, it is for the first time in 
the order now under appeal that the view is 
put forward that the Court as a Court has 
no authority and no responsibility in settl* 
log details of the budget and determining 
the amounts to be paid to the ghatwal as 
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maintenance and to be expended on religi. 
ous, charitable and other objects connect^ 
with the management of the estate. The 
contention of the creditors is thus stated in 
the order under appeal : 

The expressioo * necessary outgoings ' according 
to the petitioners ought to include only chauki« 
dar^s dues and other dues incidental for the proper 
performance of the duties imposed on the ghatwal 
by his muchalka and kabuliyat. According to the 
argument put forth, the Sub-Dlvisionai Officer 
and other officers are not concerned with other 
sums required to be spent such as ghatwal's 
allowance, receiver's remuneration, etc. TfaeU 
coDtention is that these are matters for the Sub« 
ordinate Judge to decide and not for the revenue 
or executive authorities. 

Sir Sultan Ahmad in the course of his 
argument for the respondent, the ghatwal, 
pointed out that the Government or the 
Commissioner was not represented before 
us in the hearing of this appeal and sug- 
gested that an opportunity should be given 
to Government or the* Commissioner to be 
beard before any finding or decision adverse 
to the jurisdiction of the executive authori- 
ties was recorded. Ido not think it necessary 
to stay our hands in the disposal of the 
appeal before us. If Government had wished 
to enter an appearance in these proceed- 
ings, they could have done so as the pro- 
ceedings have been pending for a year and 
a half. It is not suggested that there has 
been any authoritative pronouDcement on 
behalf of Government or the Commissioner 
modifying the letter of Mr. Commissioner 
Oldham, on which the Subordinate Judge 
relied and we rely also. I may say that Sir 
Sultan Ahmad in the course of the argu- 
ment for the respondent appears to have 
placed before us all the considerations 
which it was likely to be possible for the 
Government itself to raise. In my opinion 
the contention of the appellants is well 
founded. The Commissioner, Mr. Oldhams 
letter on which the Subordinate Judge 
relies, does not support his conclusions. 
I must invite the particular attention of 
the Subordinate Judge to the direction that 
the Sub.Divisional Officer is to have regard 
to "the actual expenditure incurred annually 
by the ghatwal in discharging the duties 
specified in his mucbalka and for the sup- 
port of the police*’ and to the passage where 
it is explained that "the portion of the pro- 
ceeds which is required for the efficient 
performance of the police duties is not 
considered to include even cesses due to 
Government or the stipulated rents ^ses- 
sed on the ghatwali mabals, with which it 
is said : "the Sub-Divisional Officers have 
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no coDcero", these being expensed to be met 
hy the ghatwal out of his personal iDcome. 

Perhaps the lower Court has been impres* 
sed with the idea that all the rents and 
profits capable of being attached in eieco. 
tioQ will have to be distributed to creditors, 
and that expenditure on such matters as 
cesses, cost of collection maintenaDce of the 
ghatwal himself and of property, such os, 
bungalows, tanks, roads etc., which are by 
law or custom to be maiDtained by the 
ostate will be impossible unless the neces. 
Bary funds are exempted from attachment. 
This is not the correct view. On the attach, 
meat of so much of the income of the pro* 
perty as represents the surplus income of 
the gbatwal, over and above tbe matters 
excluded under Mr. Oldham's letter, it is 
the duty of the Court to make provision 
^or the appropriate expenditure under these 
heads, out of the attached income. The pro- 
cedure in dealing with the attached income 
may be compared with that approved by 
the Privy Council in 47 All 385,^ where 
the property sought to be attached was the 
rents and profits of sixteen villages which 
had been assigned to tbe judgment^debtor 
10 lieu of maintenance. The procednre 
which their Lordships approved was the 
appointment of a receiver for realising tbe 
rents and profits of the property paying out 
of the sum a sufficient and adequate sum 
for the maintenance of the judgment.debtor 
and hi3 family and applying the balance to 
tbe liquidation of tbe creditor a debts. In 
this ease also tbe receiver was spoken of as 
taking the place of tbe debtor and acting as 
an officer subject to the directions of the 
execution Court in collecting and dUburs. 
ing the debtor a income. If any other autho. 
rity was necessary, this confirms us in the 
view that in colleotiog and disbursing tbe 
income, the receiver must be acting under 
the directions of tbe Court and not of the 
Executive authorities. 

It la now clear that the order of the Sub. 
ordinate Jndge in so far as he refused to 
•enter into the merits of the objections of 
the creditors to particular items in tbe 
budget was erroneous and cannot be sup. 
S examined and dealt 

W i objections taken were 

nm to the allowances made to the gbatwal 
^rs^ally for hia maintenance and eipens. 

_ Whereas his allowance was fixed at 


Bs. 350 per month in the soheme sanctioned 

by this Court in 1919 and was raised to 

Be. 400 in 1930 with the consent of the 

majority of tbe creditors, it has now been 

bndgeted for at Bs. 700, together with 

additional grants for Foojah Bs. 500, Holi 

Bs. 250, Mansi k and Basanti Bs. 100, 

unforeseen expenditure Bs. 1420, medical 

Bs. 580 and bouse rent Bs. 300, total Rs. 

11,550 per annum. Secondly, that whereas 

the allotment for upkeep of tanks, bandhs, 

roads, etc., was in former years Rs. 1000, 

it has been raised to Rs. 2500. Thirdly, 

that tbe general collection and administra. 

tion expenses absorb 31 per cent, of tbe 

gross income and the estate ought to be 

more economically managed. And generally 

whereas in former days out of a gross 

income of about Rs. 41,000 the creditors 

used to gat about Rs. 23,000, the present 

budget allows them oot of a gross income 

of Bs. 67,000, a diyidend of less than 

Bs. 20,000 with an expectation of its being 

still further reduced. The figures, if correct, 

are dis<]uietiog: tbe more so as they appear 

to have been arrived at in some ex parte 

proceeding in which the creditors did not 

even get a hearing. At the same time, wa 

find ourselves in this difficulty that the 

materials on which the propriety of each 

particular item of expenditure can be deter. 

mined are not before us, and therefore we 

are not in a position to come to a finding as 

to which items ought to be reduced or 

excluded. Ordinarily, in such a case, the 

proper course would be a remand to the 

^ucb of first instance for the necessary 

findings of fact bub to do that in the pre. 

sent case would be substantially infructu- 

ous, because, the budget, the preparation of 

which has given rise to this appeal, was for 

the year 1937-38 and realisation and dis. 

bursements must presumably have been 

completed in pursuance 

of this budget. All we can do in the present 

CMS, therefore, is to set aside the judgment 

of the Subordinate Judge and direct that in 

future, ho should proceed with the prepara- 

tion of tne budget in accordance with the 

observations contained in this judgment 

and in the earlier judgments of this Court 

to which referehcB has been made. In the 

circumstances of this oase. parties will bear 

their own costs ; any order that we may 

make for costs against the judgment-deb! 

‘ infruotuous. 

Chatterji J.— I agree. 

N.S./R.K. Order aocordinulv. 
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FULL BENCH 

Harries C. Jm Wort, James, Agarwala 
AND Manohar Lall JJ. 

Brij Behari Lal — Petitioner. 

F irm Srinivas Bam Enmar and others 

— Opposite Party. 
Civil Eevn. No. 649 of 1937» Decided on 
9th March 1939, from order of Addl. Dist. 
Judfie, Shahabad, Arrab, D/- 17th Septem- 
ber 1937. 

<< Civil P«C. (1908),0.21,R.90 (1). Provito 
(i), CU. (a) and (b) (Patna) — Scope of Provito 
explained ~ **Unle&9 applicant depotilt with 
hit application tuch amount etc/**— Meaning of 
~ Deposit made after presentation of applica« 
tion but before admission is deposit mode with 
the application — Application if not accom* 
panied by deposit cannot be rejected — Oppor* 
tunity must be given to applicant — On facts 
application held was properly admitted on date 
of deposit — Court held should have heard ap* 
plication on merits and adjudicated upon it. 

The substituted Proviso (1) to sub-rule 1 ol R. 90 
places couditioQs not upon the preseotation o( the 
application for setting aside sale but upon its ad- 
mission. Admission of application presumably 
means that stage when Court decides to issue 
notices to the opposite parties. By the terms of 
the Proviso such application cannot be admitted 
unless the provisions of sub*cls. (a) and (b) of 
Proviso (i) are complied with. Those sul^clausee 
contemplate that an application cannot be ad- 
mitted until some Inquiry, no matter bow per- 
functory, is made by the Court. [P 249 C 2 : 

P 260 C 1] 

The words ^'unless the applicant deposits with 
his application such amount, etc." do not mean 
"unless the applicant deposits at tbe time of mak- 
ing the application. 12) per cent, of the sale pro- 
ceeds, or such other sum or security as t bo Court 
has previously directed," nor do tbe terms of tbe 
Proviso mako it clear that an applioatlon to dis- 
pense with the deposit or for leave to deposit leas 
than 12) per cent, of tbe sale proceeds or to give 
some other security, must bo made before an appli- 
cation for setting aside the sale. [P 260 C 2] 

The applicant can be said to deposit with his 
application a sum of money or other security even 
if be does it after he has presented tbe application 
and tbero is no justification for tbe viovr that an 
application to set aside tbe sale unaccompanied 
by a deposit Is a defective application which de- 
lect cannot be cured unless tbe deposit is made 
within so days of the sale, because there is noth- 
ing in the Rule to suggest that admissions must 
take place within limitations nor does the wording 
of the substituted Proviso suggest that if no depo- 
sit is made at the time of presenting the applica- 
tion, the application should be accompanied by a 
further one to dispense with deposit or for leave 
to deposit a lesser amount or other security. 
Therefore a deposit made after an application is 
filed and after 30 days from sale but before admis- 
sion of application would bo deemed to be a depo- 
sit mado with the application within the meaning 
of the Clause (b) of the substituted Proviso (1). 

• [P 260 C 2 ; P 261 C Ij 


Where no deposit accompanies an application to 
set aside a sale the Court has no power to reject 
such application forthwith. On the other hand, 
it must give the applicant an opportunity to urge 
that the deposit should be dispensed with or to 
deposit the full or lesser amount or other security 
before some date fixed for admission. If the orders 
of the Court arc complied with, the application 
must be admitted and heard upon the merits pro- 
vided that it complies also with the substituted' 
Proviso (i) (a). (P 260 C 1 ; P 262 C 1) 

An execution sale was held on 4tb August 103G. 
Application for setting aside tbe sale was made on 
2nd September 1930 but without deposit. Tbe ap- 
plication was forthwith registered as a miscellane- 
ous application and notices were issued to tbe 
opposite parties. On lOtb October 1936 the appli- 
cant applied to the Court to accept a deposit of 
12) per cent, of the proceeds of sale. On 14tb. 
October 1936 the sum was deposited in Court. The 
Court actually accepted tbe deposit. At a later 
stage the opposite party raised an objection that 
as DO deposit was made along with the application 
as required by OK (b) of the substituted Proviso, 
tbe application was time- barred. The Court upheld 
tbe objection and dismissed tbe application : 

Bcld that even though tbe original admission 
of tbe application could not be justified, tbe ac- 
ceptance of the deposit by tbe Court and the 
subsequent proceedings thereon clearly showed that 
tbe application was properly admitted on the date 
of deposit. Hence the Court was thereafter bound 
to bear the application on merits and adjudicate 
upon it. [P 251 0 2) 

Mahabir Prasad, Tarkeshwar Nath and 
P. N. Gaur — for Petitioner. 

Sir Sultan Abmed and B. N. Bai — 

for Opposite Party. 

Harries C« J- — This is a petition for 
revision of an order of the learned District 
Judge of Sbababad affirming an order of 
tbe learned Munsif of Sasaram dismissing 
tbe petitioner 8 application to set aside a 
certain auction sale wbicb was held on 4th 
August 1936. The petition came in the 
6rst place, before Wort J., who referred it 
to a larger Bench. James and Agarwala JJ. 
being of opinion that tbe points involved 
were of considerable importance, referred' 
tbe matter for tbe constitution of a larger 
Bench. Accordingly tbe petition was beard 
by this Full Bench of five Judges. The ap- 
plication to set aside tbe sale, which is 
dated 2nd September 1936, was made by 
Brij Behari Lal who was a person entitled 
to share in a rateable distribution of the* 
sale proceeds and was an application under 
0. 21, R. 90. Civil P. 0. The application 
was registered in the Conrt of tbe learned 
Munsif as a miscellaneous case, and notices- 
were served on tbe opposite party. On 14th 
October 1936. the petitioner Brij Behari 
Lal deposited in Court a sum amounting to 
121 per cent, of the sale proceeds, and on 
25th May 1937, the application came oi> 
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for be&riDg before the learned Munsif. The 
opposite parties took a preliminary objec. 
tion that as no sum ysfxs deposited ^vith the 
application to set aside the sale as required 
by the Rule \^ithin 30 days from the date of 
the sale, the application was barred by time. 
The learned Munsif upheld this preliminary 
objection and on appeal the learned District 
Judge affirmed the decision of the Court 
below and dismissed th^ application. It 
has been contended before this Court that 
in dismissing the application the Courts 
below were clearly wrong and that this is a 
casein which revision lies. As I have stated, 
the application to set aside the sale was one 
under 0. 21, B. 90, Civil P. C. This Rule 
has been amended by this Court, and the 
amended Buie, under which the application 
was made, is in these terms : 

(l) Where any immovable property has been 
sold in execution o( a decree, the decree, holder, or 
any person entitled to ebare in a rateable dietribu* 
tion of aasetfi, or whose interests are agected by the 
sale, may apply to tho Court to set aside the sale 
on the ground of a material irregularity or fraud 
publishing or conducting it : 

application to set aside a 
sale sbali be admitted unleee 

(a) It discloses a ground which could not hare 

put iocward by the applicant before the sale 
^as concluded, and 

.,ik deposits with his application 

not exceeding 12J per cent, of the 
snm realized by the sale or such other security as 
^0 Court may in us discretion fix, unless the 

Se 

farther that so sale shall be set 

tb« f® ‘»«8ularity or fraud unless 

u^n the facts prosed tho Court is satisfied that 
the applicant has sustained substantial injury by 
reason of such irregularity or fraud. ^ ^ 

application is unsuccessful tho 
^ts of the opposite party shall be a first charge 
deposit referred to in Proviso (i) (b), if 

The preaent Provisos have been substi. 
tnt^ by this Court for the original Proviso 
to the Eule. It will be seen that by reason 
of Proviso (i) (b) no application to set aside 
a sale 18 to be admitted unless the applicant 
deposits with his application, euch an 
amount not exceeding 12i per cent, of the 
proceei^ of g^le or such other security 
as the Court in its discretion may fix unless 
the Court dispenses with the deposit alto. 

deposited neither a sum of money nor gave 
any security nor did he on or before mak. 
uig the app ication apply to the Court to 
dispense with the deposit. On 10th October 
1936 however the petitioner applied to the 
Court to accept a deposit of 12^ per cent. 


of the sum reali 2 ed by the sale, and upon 
this application the Court made an order to 
issue a cbalan. On 14th October 1936 the 
sum was actually deposited in Court. An 
application to set aside a sale must be made 
within thirty days from the date of the 
sale: see Limitation Act, 1908, Scb. 1, 
Art. 166. The sale took place on 4bh August 
1936, and as the application to set aside 
the sale was made on 2nd September 1936, 
it was within thirty days of the sale. The 
deposit however was not made until 14tb 
October 1936, which was long after the 
expiry of the period of thirty days from the 
date of sale. It was urged by the opposite 
parties in the Courts below that where the 
deposit had not been dispensed with by the 
Court, an application accompanied by no 
deposit was no application at all within 
amended 0. 21. R. 90, and that the defect 
in the application could not be cured by a 
deposit made on 14tb Octob0rl936, because 
an application on that date was clearly 
barred by limitation. As I have stated, the 
Courts below accepted this contention and 
dismissed the application. Counsel for the 
petitioner has contended before us that tho 
application to set aside the sale in this case 
was within time and should have been 
decided on the merits. Alternatively, he has 
contended that the amendment made by 
this Court to 0. 21, R. 90, Civil P. C., re. 
quiring a deposit is ultra vires the rule, 
making power of the Court and therefore 
void. If Proviso (i) (b) which is part of the 
amendment made by this Court is void, 
then clearly the application was within 
tinae, as the Rule as it originally stood re. 
quired no deposit to be made with the 
application. 

In the first place. I shall deal with the 
contention that the present application 
wmpli^ with the provisions of amended 

I-’ within 

limitation. At the outset it must be observ. 

ed that the substituted Proviso (i) to sub. 

rule (p of O. 21. R. 90. Civil P. 0., places 

conditions not upon the presentation of an 

application to set aside a sale but upon its 

admission. The words of the substituted 

Proviso are provided that no application 

to aet aside a sale shall be admitted unless 

. . . Admission of the application presum. 

ably means the stage when the Court 

tion to the op^site patties concerned. By 

substituted Proviso such 
application cannot be admitted unless th© 
provisions of sab.ds. (a) and (b) of SovUo 
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(i) are complied ^ith. In my view this sob- 
stitated Proviso contemplates that after an 
application to set aside a sale has been pre. 
seated r an inquiry must be made by the 
Oourt. because the Proviso directs that (a) 
DO such application shall be admitted un. 
less it discloses a ground which could not 
have been put forward by the applicant 
before the sale, and (b) the application must 
be accompanied with a deposit of 12^ per 
cent, or such less sum or other security as 
the Court may direct, unless, for reasons to 
be recorded, the Court has dispensed with 
security. It appears to me that an applica* 
(ion cannot therefore be admitted until 
some inquiry, no matter bow perfunctory, 
has been made by the Court. If a deposit 
of 12^ per cent, has been made at the time 
of presentation of the application, the Court 
must admit the application provided Fro- 
viso (i) (a) has been complied with. If, on 
the other hand, the application has not 
been accompanied by any deposit, must the 
^ourt refuse forthwith to admit it and 
j^iccordingly reject it, or should the Court 
direct, unless it dispenses with the security 
altogether, a deposit to be made or security 
to be given before a date fixed for ad mis. 
sion? In my view the Court must follow 
this latter course. Substituted Proviso (i) 
{b} requires that no application shall be 
admitted unless the applicant deposits with 
the application such amount not exceeding 
12i per cent, of the proceeds of the sale or 
such other security as the Court may fix 
unless the Court dispenses altogether with 
any such deposit. Do the words unless the 
applicant deposits with bis application such 
amount « . . mean that the applicant 
must deposit the amount at the time be 
makes bis application or do they mean that 
at some stage or another, unless the Court 
dispenses with the deposit, a sum must be 
deposited with the application which has 
already been made ? The learned District 
Judge appears to have thought that Pro- 
viso (i) (b) is very similar to the provisions 
of the Proviso to the amended Sec. 17 (l), 
Provincial Small Cause Courts Act. That 
Proviso is in these terms : 

Provided that an application for an order to set 
aside a decree passed ox parte, or for a review of 
judgment, shall, at the time of presenting bis 
application. cither deposit in the Court the amount 
due from him under the decree or in pursuance of 
the judgment, or give such security for the per- 
formance of the dooree or compliance with the 
judgment as the Oourt may. on a previous appll- 
catloo made by him la this behalf, have directed. 

By the terms of this Proviso it is clear 


that the deposit mast be made at the time 
the application is presented, because it ia 
expressly stated that such must be the case. 
Further, it is expressly provided that it the 
applicant wishes to give security instead of 
depositing money, a previous application 
must be made to the Court in this behalf 
and the applicant must deposit such secu- 
rity as the Court directs when presenting 
his application. It is to be observed that no 
such express words appear in the substi- 
tuted Proviso (i) (b) to 0. 21, E. 90, Civil 
P. C. It has been contended that the word- 
ing of this substituted Proviso (i) (b) con. 
templates a deposit of 12i per cent, of the 
sale proceeds with the application unless 
the Court has directed on a previous appli- 
cation that a deposit be dispensed with or 
that a smaller deposit or some other secu- 
rity be given. The terms of the substituted 
Proviso however do not make it clear that 
an application to dispense with the deposit 
or for leave to deposit less than 12i per 
cent, of the sale proceeds or to give some 
other security must be made before the 
application to set aside the sale is made. 
It must be inferred, if such contentioD be 
sound, that the words ^'unless the applicant 
deposits with bis application such amount 
d;c." mean unless the applicant deposits at 
the time he makes bis applioation 12| per 
cent, of the sale proceeds or such other sum 
or such other security as the Court has 
previously directed. I am not prepared to 
place such a construction upon these words. 
Id my view the applicant can be said to 
deposit with bis application a sum of money 
or other security even if he does it after he 
has presented the application. In my judg- 
ment if a sum of money or other security 
is deposited with a view to ensuring the 
admission of an application, such can be 
said to be deposited with the applioation, 
provided such deposit is made before the 
date of admission. The learned Munsif 
appears to have thought that the deposit 
need not be made at the time the applies- 
tion is presented. In bis view if no deposit 
is made at the time of presentation of the 
application to set aside the safe, then a fur- 
ther application to dispense with the depo- 
sit or for leave to deposit a smaller sum or 
other security should accompany the appU* 
cation to set aside the sale. Farther, be was 
clearly of opinion that an application to set 
aside a sale unaccompanied by a deposit 
was a defective application and that such 
defect could not be cured unless a deposit 
was made within 30 days of the sale. lu 
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bis view admission of the application was 
boond to take place within the period of 
limitation. 

In my judgment there Is no justification 
for this view as there is nothing in the Buie 
to suggest that admissiona mast take place 
within the period of limitation. Further, the 
wording of the substituted Proviso in no 
way suggests that in the event of do deposit 
being made at the time the application is 
presented, the application should be accom- 
panied by a further one to dispense with 
the deposit or for leave to deposit a lesser 
sum or other security. The view of the 
learned Munsif that admission must take 
place within the period of limitation is fur. 
ther open to a very grave objection. The 
point of time when the application is ad- 
mitted depends upon the Court, and if 
admission must be within limitation, an 
applicant might find his application dis- 
missed by reason of the failure of the Court 
to deal with it within 30 days of the sale. 
Such can never have been the intention of 
the framers of this Rule. The learned Dis- 
trict Judge appears to have thought that 
the substituted Proviso contemplated a 
deposit of 12^ per cent, id every case at the 
time when the applicatioo to set aside the 
sale was presented. In bis view, if the appli. 
cant desired that the deposit sbonld be 
dispensed with or that he should be per. 
mitted to deposit a lesser sum or other 
security, an application should be made to 
the Court to that effect. In other words, 
the learned District Judge appears to have 
thought that 131 per cent, of the proceeds 
must first be deposited and then an applies, 
tion made for leave to dispense entirely 
with the deposit or to reduce the amount 
of such deposit or to substitute some other 
security for it. In my judgment this view 
also cannot be sustained. Obviously, the 
framers of the substituted Proviso contem. 
plated that nothing need be deposited in 
oases in which the Court thought that no 
deposit was necessary and that a lesser sum 
or other security could be deposited when 
the circumstances warranted the CJourt 
taki^ that view. Clearly, the framers of 
cue Kula never contemplated that in every 
oase a deposit of 12i per cent, should 6ret 
ce made and then steps should be taken 

io have such deposit dispensed with or 
reduced. f 

Unless the view which I have expressed 
? . meaning of the words ^‘deposits with 
^ application is accepted, extraordinary 
wanlts might ensue. If the substituted 


Proviso means that the applicant must in 
every case deposit at the time he makes 
bis application 12i per cent, of the pro- 
ceeds or such other sum or security as the 
Court may direct, then if an applicatioo is 
made without any deposit and a deposit of 
12i per cent, is subsequently made within 
thirty days of the sale and before admis- 
sion, such application would have to be 
rejected, because the deposit was not made 
at the time the application was presented. 
Id my view, if a deposit of 12i per cent, 
is made after the application is filed but 
witbio thirty days of the sale, such would 
clearly be a deposit made with the appli. 
catioD. Why, therefore, should not a depo- 
sit, made after thirty days of the sale but 
before admission be a deposit made with 
the applicatioD? In my judgment all that 
this substituted Proviso requires is that 
before admission the necessary sum of 
money or security unless dispensed with 
must be deposited. The applicant can then 
be said to have deposited with his applica- 
tion such deposit or security withiu the 
meaning of the substituted Proviso. The 
Limitation Act only requires that the 
application be made within thirty days of 
the sale, and in my view there is nothing 
in the substituted Proviso to suggest that 
the money or other security must be depo- 
sited within limitation. The substituted 
Proviso IS complied if such is made before 
actual admission and the date of admission 
cannot be governed by the Limitation Act. 
As I have stated earlier in this judgment, 
this applicatioo was registered as a miscel. 
laneous case immediately upon presenta- 
tion, and it has been argued that rightly or 
wrongly the application was admitted and 
that it was not open to the learned ^unsif 
at a later stage to question his own order. 
There is some force in this contention; but 
it is unnecessary to decide the point because 
at a later stage the trial Courli actually 
accepted a deposit of 12i per cent; on 10th 
October 1936, the present pebUioner applied 
for leave to deposit a sum equal to 12i per 
cent, of the sale proceeds and the Court 
issued a chalan and the money was actually 
deposited. Even if the original admission 
of tbis apphoation ooold not; be justified 
the acceptance of this deposit and the sub- 
sequent proceedings clearly show that the 
application was properly admitted at the 
date of the deposit and the Court was 
boond thereafter to adjudicate upon it. 

For the reasons which I have given. I 
am satisfied that whore no deposit aooom. 
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'Paoies an application to set aside a sale, 
jthe Court has no power to reject such 
application forthwith. On the other hand, 
it must fiive the applicant an opportunity 
to urge that the deposit should be dispensed 
with or to deposit the full or lesser amount 
or other security before some date fixed for 
admission. If the orders of the Court are 
complied with, the application must be 
admitted and heard upon the merits pro. 
Tided that it complies also with the sub. 
stituted Proviso (i) (a). In the present case 
the Courts below should have exercised the 
jurisdiction vested in them and heard this 
application upon its merits. Having regard 
to the view which I have taken, it is 
unnecessary for mo to consider the second 
contention of the petitioner, namely that 
the amendment made by this Court to 
O, 21, B. 90, Civil P. C., is ultra vires the 
rule-making powers of this Court, as the 
question does not arise. Counsel for the 
petitioner relied upon a Full Bench case of 
the Bangoon High Court in I L K (1937) 
Bang 263.^ For the reasons which I have 
given, I prefer to leave the consideration of 
this question open and to decide the matter 
in a case where the decision of such point 
is essential. The result therefore is that I 
would allow this petition, set aside the 
orders of the Courts below and remand the 
case to the Court of the learned Munsif 
through the Court of the District Judge 
with a direction that tbe application should 
be beard and determined on the merits 
according to law. 

Wort J. — I agree. 

James J. — I agree. 

Agarwala J, — I agree. 

Manohar Lall J. — I agree. 

N.S./r.K, Pelilion allowed. 

1. O. N. R. M. M. CUettyar v. Central Bank of 
India Ltd.. (1937) 24 A I R Rang 419=172 
I C 102 =1937 R L R 268 (P B). 
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Mohammad Noob and Dhavle JJ, 

TJaluvian Prasad Mahaseih — 

Fetitionen 

V. 

Puran Tatma — Opposite Party. 

Civil Bevn. Petn. No. 384 of 1938, De. 
cided on IGth December 1938, from order 
of Munsif, Second Court, Madhubani, D/- 
30th April 1938. 

Abwab^Law ai to abwab ic not changed by 
amendment of Bihar Tenancy Act— Kathiari if 
oot abwab and if not illegal. 


Tbe law as to abwab has not been changed by 
the recent .amendment of tho Bihar Tenancy Act. 
What was abwab before, is abwub now and what 
was not an abwab before has not been made an 
abwab by tbe new Act. The only modl6catbn in 
this connexion has been as lo the nature and 
amount of punii^hment for exacting an illegal 
abw.ab. Katbinri is payable by the weavers to tbeir 
landlords not on the basis of land occupied by 
them but on tbe basis of looms which they work 
on tbe land. In other words, it is a rent payable 
not on the basis of tbe area of the land occupied 
but on tbe basis of the work which is to be done 
on that land. Kathiari is not an abwab and is 
therefore not illegal x AI R 1917 Pai 652, Ref. 

IP 252 C 21 

Badri Prasad Mahasetb and B. B. Saran 

— for Peiiliojier, 

Order# — This application in revision is 
directed against a decree of tbe learned 
Munsif of Madhubani passed in a suit for 
rent of 1341 to 1344 Fasli. As tbe value 
of the suit was less than Bs. 50 and the 
learned Munsif was vested with powers 
under S. 153, Ben. Ten. Act, no appeal lay 
against tbe decree and the petitioner who 
was tbe plaintiff in tbe suit has come up 
in revision. The plaintiff claimed rent at 
the rate of Be. 1*15.0 per annum including 
cess and also including 12 annas per annum 
as kathiari. Tbe defendant admitted that 
be bad been paying 12 annas as kathiari 
but asked tbe Court that if be could get 
relief under tbe law from the payment of 
kathiari be should get it, otherwise be bad 
DO objection in paying it. The learned 
Munsif has held kathiari to be an abwab 
and has therefore disallowed it and passed 
a decree at tbe rate of Be. 1-3.0 only. Tbe 
learned Munsif seems to be under an erro* 
neous impression that tbe law as to abwab 
has been changed by the recent amend* 
ment of tbe Bihar Tenancy Act. This is not 
so. What was abwab before is abwab now 
and what was not an abwab before has 
not been made an abwab by the new Act. 
Tbe only modification in this coonexioo 
has been as to tbe nature and amount of 
punishment for exacting an illegal abwab. 
Tbe question therefore for consideration is 
whether kathiari is an abwab. 

Kathiari is payable by the weavers to 
tbeir landlords not on tbe basis of landj 
occupied by them but on tbe basis of looms 
which they work on the land. In other 
words, it is a rent payable not on the basis 
of the area of the land occupied but on tbe 
basis Vf the work which is to be done on! 
that land. It comes in tbe same category 
as the money realized by the landlords for 
the use and occupation of land at fai^ at 
the rate of so many annas per animal 
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according to whether the animals exposed 
for sale are horses, camels, elephants or 
bullocks. In some cases the Settlemont 
Department after investigation as to the 
history and nature of katbiari have entered 
it in the Record of Rights. A case like this 
came up before this Court where it was 
held to be an amount which was legally 
payable to the landlord. (See the case in 
37 I C 813.’) The Glossary of the Survey 
and Settlemont Department published by 
Government describes katbiari as the 
synonym of bithouri or mutarfa. In the 
remarks column it is mentioned that 
literally it is a consideration for settling. 
Mutarla is ground rent and katbiari pro- 
fession-tax according as the settlor takes 
up cultivation or merely trade. Bithouri 
may be either mutarfa or katbiari. It is 
practically rent tor homestead land based 
on the profession which is carried on, on 
that land. The learned Munsif has not 
approached this case from this point of 
view. He has started with an idea that 
iathiari is illegal. In the plaint the plain. 

dearly stated that under the Record of 
Rights he was entitled to get Re. 1.15.0 
which included katbiari also. The learned 
Munsif appa.reDtIy did not examine the 
Rewrd of Rights, and had he done so and 
il the statement of the plaintiff was borne 
out by the Record of Rights, it would have 

bwn obvious to him that this was not an 
abwab. 

The case is therefore remanded to the 
Joarn^ Munsif. He will call upon the 
plaintiff to produce the Record of Rights. 

fhf i!^ ® whether 

the kathiari be mentioned or not. the de. 

ccee wiU be at that rate. If it appears that 

the homestead land was otherwise belagan 

and that the kathiari is payable in respect 

of It, the plaintiff will be entitled to a 

decree for It. If the tenancy was created 

published 

and kathiari was one of the terms on 
which the land was settled, the plaintiff is 
obviously eotitl^ to it. If these Conditions 

tit ed to a decree, not on the ground that 

in Ir °° fcbe ground that it is 

in excess of the settled rent. The applies. 

tion 18 allowed, but as there has been no 
appearance on behalf of the opposite party 
there will be no order for ooste 
D-S./r.k. ApplicaHon 
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Wort and Agarwala JJ. 

Badrul Hassan and others — Petitioners. 

V. 

Bibi Hakeemxinnissa and others — 

Opposite Party. 

Civil Bern. Petn. No. 249 of 1938, De- 
cided on 11th October 1938, from order of 
Munsif, Sitamarhi, D'* 5th April 1938. 

CiyiJ P. C. (1908), O. 21, R. 100— Purchaser 
of trensferebie bolding con apply under O. 21, 
R. 100, 

A purchaser of a traosferablo holding is not a 
represeotalivc of the judgment-debtor and there- 
fore primrk fncie has a right to appW under 0. 21, 
R. ICO: AIR 1033 Fat 669. 1. on. (P 253 C 2] 

Jaoak Kisbore— /or Petitioners. 

Hareshwar Prasad Sioba aod Rajeswari 
Prasad — for Opposite Party, 

Wort J. — This rule is directed against 
the order of the Munsif dated 5bh April 
1938, allowing an application under 0. 21, 
R. 100, Civil P. C. The applicant was pur- 
chaser of & part of a holding and, having 
regard to the decision of the Privy Council 
we must hold that it was a holding which 
was transferable by reason of the retros. 
pective nature of the Bibar Tenaucy Act, 
the holding was transferred in 1920. Quite 
apart from the question whether any point 
of jurisdiction arises, it is much too late in 
the day to contend that the decisions of 
this Court to the effect, that a purchaser 
of a Don.transferable holding or a portion 
thereof is a representative of the judgment, 
debtor but a purchaser of a transferable 
holding is not a representative of tbs judg. 
ment.debtor, are wrong. Therefore having 
r^ard to the decision of the Judicial Com. 
mittee, it must bo taken as law that the 
applicant in this case was not a represeota. 
tive of the judgment.debtor and therefore 
pnma facie had a right to apply under; 

U. 21 , R. 100 . The question to some extent 

was gone into by a decision to which I 
WM a party: 17 Pat 333.’ Mr. Janak 
ilishore oo behalf of the petitlooer frankly 
admits that that decision is one which be 
cannot distinguish so far as the law is 
applicable in this case. He contends how. 
ever that the only right the applicant had 
was to be put into possession or to resist 
the possession of the landlord under O. 21 

off judgment-debtor 

under S. 74, Bihar Tenancy Act. On the 
plain provisions of that Section however, it 
18 clear to me that the Section does not 
^ply. That being so an d having regard to 
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the decision of this Conrt that the par* 
chaser of a transferable holding is not tbe 
representative of tbe judgment^debtor, it is 
impossible for us to bold in this revisional 
application that tbe learned Judge bad no 
jurisdiction to entertain the application 
under O. 21, B. 100. For those reasons I 
would discharge the rule with costs; bearing 
fee one gold mohur. 

Agarwala J« — I agree. 

D. sVr.K. Rrde discharged, 

A. h R. 1939 Patna 254 
James J. 

Dwarka Prosad — Petitioner. 

V. 

Krishna Chandra and others — 

Opposite Party. 

Civil Bern. No. 488 of 1938, Decided on 
16th November 1938, from order of Munsif, 
Arrab, DA. 3rd August 1938. 

Court*feet Act (1870), S. 7 (!▼) (c)— CU mi* 
hcation — There h no diclinction between reco- 
very of potseuionand conhrmationof poMeuion 
^Suit to <et aside sele in execution and confir- 
mation of pgitession— Value of suit is value of 
land. 

For purposes of classification under 8. 7 (iv) (c) 
no distiuctioo is to be dra^rn between a suit for 
confirmattoD of possession and a suit for recovery 
of possession '.AIR 2923 Pat 237 ^ Rtl, on. 

^ [P 254 C 2] 

Therefore Id a suit for a declaratbu that a 
decree is obtained by fraud aud for a conseqoeotial 
relief that tbe sale in exeentiou of the decree 
should be set aside aud that possession of the 
plalntifl may be confirmed, the value of tbe suit Is 
tbe value of the land: AIR 2932 Pat 295. ExpL; 
AIR 2932 Pat 9. Ref. [P 754 C 2) 

Sarjoo Prasad and Tarkeshwar Nath — 

for Petilianer. 

E. P. Sinba and K. P. Varma — 

for Opposite Party, 

Order, In this case we are concerned 

with tbe question of jurisdiction, and as 
affecting the question of jurisdiction with 
questions of classification under S. 7, Court, 
fees Act, and S. 8, Suits Valuation Act. 
Certain villages, formerly the property of 
the plaintiffs* family, have been sold in 
execution of a decree, and I am told that 
delivery of possession has been made though 
on this point the plaint is silent. The suit 
is instituted by members of the family 
other than the person who took tbe loan, 
praying for a declaration that the decree 
was obtained by fraud and for tbe conse- 
quential relief that tbe sale in execution 
may be set aside and the plaintiffs posses- 
sion confirmed. The plaintiffs have valued 
their suit at the amount which was realized 
at the court sale, which would place the 


suit witbiu the jurisdiction of the Munsif. 
The Munsif has accepted this valuation; 
but the defendants object that on a proper 
valuation of tbe suit, the Munsif would not 
have jurisdiction. 

The suit is a suit praying for confirma- 
tion of possession of dertain land. It was 
held in 4 P L T 71^ that such a suit is to 
be regarded as a suit for possession that is 
to say, for purposes of classification under 
S. 7 (iv) (c), Court.fees Act, no distinction 
is to be drawn between a suit for confirma- 
tion of possession and a suit for recovery of 
possession. In a suit in which tbe couse- 
qoential relief is confirmation or recovery 
of possession of land, tbe value of the suit 
is tbe value of the land, though a question 
may arise as bo how the value of tbe land 
is to be calculated after the recent amend- 
ment of sub-s. 5 of S. 7, Court-fees Act. 
Tbe learned Munsif was gravely in error in 
imagining that tbe rule followed in the 
Patna High Court is that in a suit falling 
under 8. 7 (iv) (c), Court.fees Act, the 
plaintiff may place his own value on tbe 
suit without any regard to the real value of 
tbe relief which he claims. Tbe very case 
which be cites as supporting this view, 
AIR 1931 Pat 195^ lays down the rule 
that tbe value of a suit under S. 7 (iv) (c) 
is tbe value of tbe relief claimed and that 
tbe plaintiff is not entitled to place on that 
relief any value which may please him. He 
is mistaken in supposing that in that case 
tbe plaintiff was permitted to value his suit 
at Bs. 40, the original value which he placed 
on it. The value was placed by this Court 
at Bs. 300 and court-fee bad to be paid on 
that amount. Tbe attention of tbe Munsif 
should have been drawn also to the decision 
in 11 Pat 161’ wherein the question was 
discussed by Scroope and Macpberson JJ. 
The rule affecting suits instituted for tbe 
purpose of setting aside decrees is simple. 
Where tbe suit is instituted before execu- 
tion, tbe value of the suit is the value of 
the decree. Where the suit is instituted 
after property baa passed by execution pro- 
ceedings, tbe value of the suit is the value 
of tbe property. In the present case tbs 
first two villages described in tbe plaint if 

I Bam Sokbar Prosad t. SheonaodaD Dubej, 
(192ft) 10 A I R Pat 137=68 1 0 816=9 Pat 
198=4 P LT71. , ^ ^ 

2. Sitaram Singh v. Eesbo Prasad Blngh 

dur. (1981) 18 A I R Pat 195=181 I 0 808= 

8. RamebarlUr Paodej v, Baagit R^, 19 

A I B Pat 9=183 I 0 687=11 Pat 161=12 
PLT 656. 


BiNDESHRY Singh y. Pergas Singh (JameB J.) 


1939 

they were Yaloed under S. 7 (v) would have 
a value of Rs. 6346 without any reference 
to the third village which, is there men* 
tioodd. The suit is therefore not within the 
jurisdiction of the Munsif, and he should 
return the plaint for presentation to a Court 
having jurisdiction after the plaintiffs have 
properly acnended the valuation. This appli- 
cation is allowed with costs: Hearing fee 
two gold mohurs. 

n.s./r.k. application allowed, 

A» I. 1939 Patna 2SS 

James J. 

Bindeshry Singh — Appellant. 

V. 

Pergas Singh and others— Pespondenls 
Appeal No. 218 of 1937, Decided on 
32od Noverober 1938, from decision of 
Sub. Judge, Patna. D/. 10.12.1936. 

PromiMQry Note -- Hand-note, executed In 
•atiifaction of previous heod«note, altered — 
Promwee cannot «uc on baxis of original consl- 
deration^ Admiwion that band-note originally 
executed catithed previou« one cannot be u«ed 
to revive bii right to »ue on original hand.nole. 

Wbere a hand note, executed In satisfaction of a 
previous is altered by tbe promisee, ho 

entitled to sue on the basis of original 
conaidemtion and cannot utilize tbe admission 

tf: “* orlginaHy executed satisfied 

band noteas lo euy way reviving his 
original hand-note. The pro- 
miMr must treated as exonerated from*^elI 
liability : 3S Cal dIS, litl. on. (p 3,5 q j. 

R 356 0 11 

R M vrlf Appellant. 

B. N. Mittar and Ajit K. Mitter — 

t Respondents. 

Judgment. — The suit out o{ which this 
appeal arises. was instituted for recovery of 
the amount due on two hand.notes. one 

Sf /fin" for 
k defendants’ liability on the 

hand-Dobe for Rs. 100 was admitted, and 
in respect of that smounb with interest the 

concerned 

With that haod.Qotd. 

°° hand.Dote for Rs. 
i46U. the defence was that on 30bh Assin 

Ra jfin been executed for 

h„ paid in cash 

by which the plaintiff’s dues on two hand. 

not^ea of 1338 had been satisfied. The defen. 

nnSi ^k'“k^ amount payable 

under the hand.note of 1340 had been 

^tered to Rs. 1460 and that the date hid 

Jon?/ ®“dea. 

vonred to prove the authenticity of the 

hand.note which they produced by proof of 
liV ter wTi I ““™“ting to Rs. 

•t4b0 ter which it was executed: bub in 
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this they failed; aud tbe Courts have found 
that the baod-note on which tbe plaintiffs 
sued was the haod-uote of Rs. 460 subse- 
quently altered by tbe plaintiffs in such a 
manner as to amount lo forgery. The trial 
Court dismissed the whole claim on this 
band. note; but on appeal the Subordinate 
Judge allowed tbe plaintiffs’ claim for Rs, 
460 on the ground that the defendants had 
admitted that the sum was due and that 
by admitting the execution of tbe hand- 
note of 1340, they had proved that they 
had given a written acknowledgmeut of 
liability under the hand.notes of 1338. 
Tho defendants appeal from that decision, 
while the plaintiffs prefer a cross-objection 
against the findings that there bad been 
alterations in the hand.note and that the 
debts amounting to Rs. 1460 had not been 
proved. Regarding tbe plaintiffs’ cro 99 -ob. 
jectioD, it may be said at once that theso 
points are concluded by the findings of fact 
of the Court below and tbe questions can. 
not again be agitated in second appeal. 

For the defendant.appelkots, Mr. S. N. 
Rai argues that when it was found that the^ 
hand.note bad been fraudulently altered, 
the plaintiffs should have been granted no 
relief, and the description by the defen 
dants of the manner in which the original 
hand.note bad been executed could not pro- 
perly be treated as an admission that they 
were still liable on tbe hand.note of 1338. 
Mr. S. N. Rai relies principally on the deci- 
sion of this Coiirh in 11 1 >^f UQCti 


MOD of this Court in 11 Pat 782‘ which 
followed a deoisioo of the Calcutta High 
Court m 33 Cal 812.* Mr. B. N. Mitter 
suggests that the account given by the de. 
tendants in their written statement shonld 
be treated as an admission that by aa 
oeknowledgment in writing made in 1340 
they gave further life ter the purpose of 

executed in 

1838 but as Mr. 6 . N. Rai points out. there 
IS nothing in the written statement which 
amonnts to an admission that the defen. 
dants did this. The defendants described- 
how the hand.notes of 1338 were satisfied 

executed ter 

&. 460 but they claim that in view of the 
alterotion in the hand.note, they must be 
treated as exonerated from all liability It 

argument of 

Mr. S. N. Rai must prevail, and tbe de oi. 

' H'S" “ =““o 



256 Patna 


Lalbehari Singh v. Emperor (Agarwala J.) 


sioD of the learned Subordinate Judge on 
I this point was not correct. The question of 
whether a person who bad altered an in- 
strucuont could be entitled to succeed on the 
basis of the original consideration and to 
rely upon the altered bond as embodying 
an acknowledgment sullicient to save the 
bar of UmitatioD was considered in 33 Cal 
812" where it was held that this could not 
be done. The band. notes of 1338 were satis- 
fied by the hand. note which was executed 
in 1340 and after the execution of the 
hand. note of 1340 the plaintiffs could no 
longer sue on the band.notes of 1338. The 
plaintiffs by their owu fraudulent act chose 
to destroy their promissory note of 1340 
and they cannot utilise the admission that 
a hand. note as originally executed satisfied 
the band. notes of 1338 as in any way re- 
viving their right to sue upon those origi- 
nal hand. notes. The appeal must therefore 
be allowed and the cross-objection dismis- 
sed. So much of the decrees of the lower 
Courts as direct the payment of Bs. 460 
with interest and of correspondiug costs will 
be set aside. The appellants are entitled to 
their costs in this Court and corresponding 
costs in the Courts of the Subordinate 
Judge and the Munsif. 

D.S./R.K. Appeal allowed; 

Cross^objection dismissed* 
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Agarwala J. 

Lalbehari Singh and others 
Petitioners 

V. 

Em per or. 

Criminal Revn. No. 700 of 1938, D/- 
16th January 1939, against order of Dist. 
and Sess. Judge, Darbbanga, D'- 5th Nov- 
ember 1938. 

Penal Code (1S60), S. 34t— In leerching for 
kidnapped girl persona coming across covered 
cart smd stopping it bona fide believing girl^ to 
Owner of cart accused of kidnapping 
girl and police colled for — On search girl not 
found in cart— Persons are not guilty of wrong- 
ful restraint. 

Where police are searchiog for a girl who is 
alleged to have been kidoapped, persons assisting 
the police must be careful not to interfere with 
the rights of other people. But where such persons 
coming across a covered cart, stop it on a booa 
fide belief that the girl is in it and so accuse the 
owner of the cart and insist upon calling for the 
police, but upon search the gltl is not found in the 
cart, such persons are not guilty of wrongful res- 
traint because their action is a bona fide attempt 
to prevent the girl being kidnapped and they cannot 
therefore be said to have intended any ^ ^ 


A.I.B. 

S. M. Gupta and S. P, Srivastava — 

for Petitioners. 

Has.aD Jan — for the Crown. 

Order. — The three petitioners have 
been convicted under S. 341, 1. P, C., and 
sentenced to pay a fine of R$. 20 each or to 
undergo simple imprisonment for three 
weeks each in the following circumstances. 
The police were looking for a girl who was 
alleged to have been kidnapped. The com- 
plainant was seen accompanying a covered 
bullock cart out of the village where the 
parties reside, on 25th May 1938. As a 
matter of fact be was taking bis wife, 
sister-in-law and two children to another 
village to attend a marriage of bis sister, 
in. law's daughter. The petitioners stopped 
the cart accusing the complainant of having 
the kidnapped girl under the covering. The 
oomplaioant denied this but the petitioners 
insisted upon sending (or the police and, 
when the latter arrived, the brother of the 
kidnapped girl was sent for and he was 
permitted to look inside the complainant's 
bullock cart but reported that his sister 
was not there: the complainant was then 
permitted to proceed. On these facts the 
petitioners have been convicted and sen- 
tenced as stated above. It is contended on 
their behalf that this is a case to which 
S. 79, I. P. C., applies, namely that they 
acted booa fide and with due care and with 
no intention of committing any offence. At 
their trial they endeavoured to prove that 
it was a constable who stopped the com- 
plainant's cart and that they merely took 
a subsequent part in the affair. But that 
evidence has not commended itself to the 
Courts below. There is no enmity alleged 
between the petitioners and tbe complai- 
nant, although it appears that tbe master 
of tbe petitioners has bad civil litigation 
with the complainant. There is no doubt 
that the police were looking for a girl who 
was alleged to have been kidnapped and, 
although persons assisting the police most 
be careful not to interfere with the rights of 
other people, I find it difficult to believe in 
the circumstances of this case that the 
petitioners intended any harm. To mo it 
seems that their action was a booa fide 
attempt to prevent what they genuinely 
believed to be the taking away of tbe girl 
whom the police were looking for. In the 
circomstances therefore I would set aside 
the convictions and sentences. 

N.S./r.K. Convictions set aside* 


i939 


AKaji: Pandet v. Rameshwab Pebshad (Won JJ 


Patna 25T 


A. L R- 1939 Patna 257 

WOBT J. 

A/ckju Pandey and others — 

Defendants — Appellants. 


Pamesktvar Pershad Singh and others 
— Plaintiffs — Respondents. 

Appeals Nos. 246 and 264 to 286 of 1937i 
Decided on 16tb NoTember 1938, frozn 
appellate decrees of Diet. Judge, Mongbyr, 
D/. 23rd December 1936. 

Landlord and Tonanfc Suit lor rent ^ All 
tenants made parties — Claim by one tenant lor 
abatement ol rent enures lor benebt ol all. 

Where la a enit lor rent all ibe teoaots are 
made parties, one tenant is capable of advanclag 
the claim lor abatement of root oa bebaU ol 
others and il be establishes bis case, tbe beoefit ol 
chat case enures to other tenants as well \ A1 B 
198S Pat 607; AIR 1928 Cai 548 and A I R 
2020 Cal 168, Bxpl. and Pisting. [P 268 C X) 

G. P. Shahi — for Appellants. 

B. C. Sinha — for Besponde^tU, 

Judgmenti — These are a number of 
appeals both by the landlords and tenants, 
that is to say appeals and cross-appeals. 
Tbe actions out of which tbe appeals arise 
were actions for rent for the years 1339 to 
1342; and although all tbe tenants were 
made parties, one of the teoaots alone 
advanced the case tbet the tenants were 
entitled to an abatement of rent by reason 
of the fact that the irrigation system of tbe 
village bad been neglected and that the 
land had consequently deteriorated. It. 
I should think, went without saying that 
if it wore established that tbe irrigation bad 
been neglected the land would necessarily 
suffer until proper repairs were effected; 
and I suppose to that extent, it could not 
be said that tbe deterioration was of a 
permanent character. 

Tbe trial Judge on the plea of the ten* 
ant.defendanbi have spoken of, allowed an 
^atement of 8 annas but on appeal to the 
District Judge that was reduced to 2 annas 
in the rupee. The learned District Judge 
advanc^ many reasons for coming to his 
coDoluBion amongst which were the facts 
that the tenants had not complained until 
the rent suit had been brought which was 
a matter of eurpriae to him if the Com- 
missioner 8 report could be accepted: and 
secondly, on hie view of the evideuce as 
I understand the judgment, tbe irrigation 
system was not quite in the state of dis. 
repair which the trial Judge seemed to 
think. 

1989 P/33 it 3i 


It is abundantly clear to me that in the 
Court below the main question was whether 
tbe tenants were entitled to tbe 8 annas 
which bad been allowed by tbe trial Court 
or not. Perhaps that is tbe reason why the 
Judge did not expressly state any conclu- 
sion as to whether tbe land had deterior- 
ated. But, as I have already stated, if the 
case is once established that the necessary 
irrigation scheme had been neglected, it 
would necessarily follow that tbe land 
deteriorated. I see no ground for inter- 
fering with tbe decision of tbe Judge in 
the Court below and I agree with the 
reasons which he has advanced for reducing 
the rent from 8 annas to 2 annas in the 
rupee. There was hardly anything else 
which tbe Judge could have done in the 
circumstances of tbe case. 


Mr. Sinha on behalf of the landlords 
contends in his cross-appeals that tbe ten- 
ants were not entitled to any abatement at 
all not only for the reason that tbe facts 
did not justify any abatement, a matter 
with which I have already dealt, but also 
because only one out of a number of ten- 
ants bad advanced this case of abatement. 
Mr. Sinha relies for his contention on the 
decision in 14 P L T 603^ : I say be relies' 
upon that case and a number of cases 
quoted in that decision, a decision of my 
brother Dbavle for the proposition he 
advances. All I need say is that the case 
has nothing to do with the point. That 
was a case in which there were a number 
of persons who were tenants of the holding, 
and during tbe pendency of tbe appeal one 
of the tenants had died and there had been 
no substitution. It in no way dealt with 
the question whether one tenant on behalf 
of himself or on behalf of other tenants 
was entitled to raise the question of abate- 
ment; it merely discussed the question 
whether the right which the tenants bad 
was joint or several or what was it. If it 


was a joint right and in the circumstance 
the right of action did not survive, then i 
was perfectly clear that in the Appellati 
Court no relief could be given : otherwise 
there would be two conflictiDg judgments 
The cas^ upon which Dhavle J. relief 
were similar oases, the chief one being th 
decision of the Calcutta High Court in 51 
Cal 676- where Page J. in delivering thi 


1. Kosho Prasad Singh v, Mahosardaval Miai 

P L T lo3^ ^ ^ 607=148 I 0^1087=1 

2. Ruhee Case Law v. Golam AH, (l928i 1 

A I B Oal 548=111 I 0 Ul=56 Cal 676, 
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jodgment of the Coart stated that some 
only of the teoants were parties. In coarse 
of the judgmeot he states : 

Ooe of tho two teDaot^dcfendaDts has not ap- 
peared. The other has pleaded that he is entitled 
to an abatement of rent on account of dilorion. 
The fact of dUuvioo has been established. It 
appears however that there are two other co-ten* 
ants of the bolding who are not parties to the suit. 

Page J. does not dispose of the point as 
to what would happen if they all were par* 
ties and indeed it would be, in my judg* 
ment, a foregone conclusion; a co-sbarer 
landlord suing for rent, it has been held, 
must join bis co-sbarer landlords. If be 
were not entitled to join them as defen* 
dants to the suit, they refusing to be joined 
as plaintiffs, the landlord's right would be 
frostrated and he coold not obtain the 
remedy which be would otherwise be en. 
titled to. The same with the tenants; as 
long as they are parties to the suit, one is 
capable of advanciug the case of abatement 
at all. A suit may be dismissed although 
the defendants do not appear. It is the 
duly of the Court to decide wbat are the 
facts of the case and if there is anybody to 
put forward the case that the land has 
deteriorated on account of neglect of the 
irrigation scheme, the benefit of that fact, 
if it be established, enures to all the 
tenants and not merely those who have 
adyanced the case. In my judgment, neither 
does the decision of this Court nor of the 
Calcutta High Court nor that in the case 
in 30 C L J 203^ which again was a case 
in which one of the parties bad died, sup* 
ports the proposition that ooe tenant can* 
not on behalf of the others put in a plea 
of abatement. When I say ‘on behalf of 
others', I do not refer to the question of 
agency, but merely to the fact that if one 
tenant establishes bie case, the benefit of 
that case enures to other tenants as well. 

In my judgment for the reasons I have 
stated, the appeals and the cross-appeals 
must both be dismissed with costs. 

D.S./R K. Appeals and 

CToss^appeals dismissed, 

3, NarendTa N&tb v. Satyadhan Gbosal, {1920) 
7 A I R Cal 1C9=W I C 896=30 0 L J 203. 
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Rup Narain Pandey and another — 

Appellants. 

V. 


Sheo Sugar Tewari and others — 

Bespondents. 


Appeal No. 680 of 1937, Decided on 6th 
January 1939, from appellate decree of 
Sub.Judge, Arrab, D/. 17th July 1937. 

(a) Gift — Unregitt^red gift of Und does not 
create title in donee's favour — By non-pay- 
ment of rent for 12 years donee cannot claim 
prescriptive right to hold land rent free. 


Ad UDregistered gift deed cannot be used to 
create a title to land in favour of the donee nor 
does the fact that donee has not paid rent for more 
than 12 years create a prescriptive right in the 
donee to hold the land aa rent free. [P 259 0 1] 

(b) Landlord and Tenant — Landlord mort- 
gaging bolding with poitession cannot create, 
right in tenant to hold land rent free. 

A landlord who mortgages the holding with 
possession has no right whatsoever left in him to 
create, even if be did want to create a right in the 
tenant to hold the land rent free as a tenant. Such 
a right can be given only by a mortgagee in pot- 
session but even that would not be binding against 
the mortgagor unless the settlement is made bona 
fide in the ordinary course of management. 

[P 259 0 2} 

(c) Bengal Tenancy Act (S of 1S85), S. 153 
— Question in suit as to amount of rent an- 
nually payable or as to liability to pay rent— 
Suit falls under Sec. 153— Second appeal is 


competent. 

Where the question between the parties to a suit 
is as to the amount of rent annually payable lor 
s holding or as to the title to hold land free from 
liability to pay rent, the landlopi asserting that 
sertain amount of rent la due while the tenant in 
reply asserting that no amount of rent is due as 
be is bolding the land rent free, such a case falls 
□nder S. 153 and docs not therefore bar a second 
appeal : AI H 1916 Pat 1SB \ A1 R 29S6 Cal 39S 
/yxA Ain 1925 Pat 294. Bel, on. fP 260 0 1]* 


Hariaos Kumar — /or Appellants, 

D. N. Varma and Akhauri Badri. Nath 
Sinba — for Respondents, 

Jud^meiit. — This is an appeal by the 
plaintiffs arising out of a suit for recovery* 
of bhaoli rent for the plaintiffs' share for 
the years 1339 to 1342 Fasli in respect of 
the bolding situated in village Ahraw in 
which the plaintiff is a rehandar by virtue 
of fr reban created in his favour in the year 
1916. The defence is that the lands are 
bishnnprit rent-free lands and no rent is 
payable to the maliks on the basis of an 
unregistered danpatra deed bearing date 
25th Chait 1326, Fasli, corresponding to 
1919, and since then the defendant is in^ 
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possessioD of the suit laucis without pay. 
meot of root to tbe maliks. It will be 
DOticed that the lands are alleged to have 
been cieated free from the liability to pay 
rent after the reban was eieeuted. The 
trial Court granted a decree to the plain, 
tiffs firing the quantity of paddy at the 
rate of 10 maunds a bigba and patra keraw 
at the rate of maonds a bigba on the 
sale rales given by the plaintiffs. Damages 
were also awarded at 6« per cent, with 
future interest at sis per cent. The defen. 
daot then appealed to the learned Subordi. 
nate Judge of Arrah who rightly held that 
the claim for the years 1339 to 1310 was 
barred by limitation. The learned Subordi* 
Date Judge boweyer held that the lands 
were reot.free. Hence the appeal before me. 

It was admitted before me that no valid 
gift could be founded on an unregistered 
document and that the unregistered deed 
ofdanpatra was inadmissible in evidence. 
Tbe learned Judge himself canoe to the 
same conclusion but he relied upon a num. 
ber of cases which be has quoted in the 
jodgmeot for the proposition that the un. 
roistered deed could be used in evidence 
for a collateral purpose. That is undoubt- 
edly correcti but tbe learned Judge has used 
tbe uoregialered deed not for a collateral 
purpose but for the very purpose for which 
tbe statute forbids tbe user. The only col. 
lateral purpose to which this unregistered 
deed could be used was to show that the 
defeudant entered into posaedsion in 1326; 
but this is not denied. I fail to understand 
bow the unregistered danpatra could be 
used to create a title in favour of tbe defen. 
dant nor does tbe fact that the defendant 
has not paid any rent for more than 12 
years create a prescriptive right in tbe 
defendant to hold the disputed land as rent, 
free. Ip the present case, it is unnecessary 
to consider this matter any further becanse 
upon tbe finding that the plaintiff was a 
rehand ar and therefore in possession from 
1916, the mortgagor bad no right whatso. 
«V 0 r left in him to create^ even if be did 
create a right in the defendant to 
hold the land rent-free as a tenant. Such 
a right could be given only by tbe mort. 
pgee m possession but even that would not 
bo binding against the mortgagor unless tbe 
settlement was made bona fide in tbe ordi. 
nary course of management. For these rea. 

the decision of the learned Subordinate 
Judge cannot be upheld. Tbe plaintiffs will 
be entitled to a decree for the bbaoli rent 
for tbe years 1841 and 1343 Faali only 
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Regarding the quantity of produce, the 
trial Court, as already pointed out, bad 
fined the rate of paddy at 10 maunds a 
bigba and paira keraw at maonds a 
bigba. Instead of remanding the case and 
potting the parties to unnecessary harass- 
ineDt» I have, on bearing tbe parties, decid. 
ed that for the years in suit, tbe quantity 
of paddy should be fixed at 6 maunds a 
bigba and paira keraw at li maunds a 
bigba. The sale rates will be as fixed by 
tbe trial Court. Tbe decree will be prepared 
accordingly. 

Tbe learned advocate for the respondents 
took a preliminary objection that no second 
appeal was maintainable because tbe am. 
ooDt of rent for tbe years in suit was far 
below Rs. 100. He relied upon S. 153, Ben. 
gal Tenancy Act. A large number of cases 
were cited before me but I am unable to 
agree with this contentioo. Tbe question 
between the parties in the present case was 
ae to the amount of rent annually payable 
for tbe holding. Tbe plaintiffs asserted that 
a certain amount of rent was due and the, 
defendants asserted in reply that noamouDt| 
of rent was due because it was rent.free. loi 
this view, tbe case appears to fall under 
S. 163, Bengal Tenancy Act, which, in such 
a state of affairs, does not bar a second 
appeal. But, it was argued that the question 
here is not as to tbe amount of rent but as 
to the liability to pay rent. Now, if that is 
so, it makes no difference, because, then the 
question would appear to be a question as 
to title to hold the land free from liability 
to pay rent. A similar question was decided 
by a Division Bench of this Court in 20 
OWN 1352.^ In that case the plaintiff had 
brought a suit for rent, tbe value of which 
was leas than Rs. 100 against the defendants 
on the ground that she, the plaintiff, was a 
raiyab of the land and that tbe defendants 
were her under.raiyats and liable to pay 
rent to her. The defendants denied that 
they were under-raiyats under the plaintiff 
but pleaded that their father bad purchased 
the land from tbe heir of the admitted pre. 
vious raiyat of the land and had been hold, 
ing the laud as the raiyat of the landlord. 

° liability to pay 

rent. The Courts below concurrently held 
that the plaintiff was in posaession for a 
large number of years and that the defen 
dants failed to proya that they ever held' 
the land as raiyat of the landlord. In 
t^ o ircu mstancea. it was argned that nn 
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second appeal was maintainable. The learn, 
ed Chief Justice pointed out that : 

It seems to me that the Courts below decided a 
question of title to laud between parties hariug 
coDflictiug claims thereto and that a second appeal 
did lie to this Court. 

In another case which was cited on be- 
half of the appellants reported in A I R 
1936 Cal 323" the identical question which 
arises in the present case has been decided. 
The learned Judges in that case pointed out 
that : 

Where the Court will bare to decide whether rent 
payable is a certain amount, or in the altematiTe. 
nothing at all, the question is of the amount of 
rent payable annually by the tenant, and as such 
second appeal is competent. 

In another case decided by this Court 
reported in A I R 1925 Pat 294* a Letters 
Patent Bench of this Court presided over 
by the learned Chief Justice pointed out 
that : 

Whero, in defence to a suit for rent, it is pleaded 
by the tenant that the rent claimed by a landlord 
in respect of fruit trees is not payable, the question 
is one relating to the amount of rent payable and 
second appeal is allowable. 

For these reasons the appeal is allowed 
and the decision of the trial Court is re- 
stored subject to the variation pointed out 
above. The plaintiffs will bo entitled to 
interest till the date of realization and 
proportionate costs throughout. 

K.S./R.E. Appeal allowed. 


2. Sabaratulla Sheikh 7. Manikjan Blbi. (1036) 

23 A I R Cal 323^166 I C 760. 

3. Bameshwar Singh v. Wazul Haque. fl025) 12 

A I R Pat 294=7610 463. 
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James and Chatterji JJ. 

Jugal Kishore Prasad Singh and others 
— Plaintiffs — Appellants. 

V. 

Manaka Singh and others — 

Defendants — Respondents. 

Appeal No. 449 of 1935, Decided on 8th 
November 1938, from appellate decreo of 
Addl. Dist. Judge, Muzaffarpur, D/. 14th 
December 1934. 

Civil P. C. (1908), S. 47— Bar of fuit-If 
execution of decree for potfeiaion ia barred by 
limitation, fre»b suit by decree«holder for same 
purpose is alto barred — Mere inundation of land 
docs not amount to dispossession of judgment* 
debtor or constructive possession of decree* 
holder so as to create fresh right to sue. 

Where the pUiotifis, who obtain a decree for 
possession of land which it submerged undor w.itcr 
during rainy season duo to inundations of a river 
but can be cultivated in the rest of tbe year, do 
not take possession of it until esecutlon of the 


decr^ IS barred by limitation fauc file a fresh sui« 
.or the same purpose, it cannot be said that wh»u 
the land becomes submerged under water Iher^ ’is 
any dispossession of the defendants by vis major 
or that the plaintiffs enj’oycd constructive posse*^. 
sion of the land which can give them a right to 
institute a new suit which is barred under S. 47 • 
J?9 Cnl 618 (P C) and AIR JC'JT P C 28, t>w'. 
tnn. : A 2 P. 19S5 P C $54, I'oU. \ A I R 2QS^ 
Pat 407, P.(f. [p 2G1 C 1] 

P, R. D&9, S. M. ilullick and Harihar 
Prasad Sinha — for Appellants, 

P. C. Manuk, N. K. Prasad II, Rajkishore 
Prasad, M. Yasin Yunus and Ram 
Anugrah Prasad — for Respondents. ' 
James J, — On 23rd December J924, the 
plaintiffs obtained a decree for recovery of 
possession of certain land on tbe banks of 
the Ganges. The defendants were left in 
possession nntil execution of the decree was 
barred by limitation : and the plaintiffs 
then in September 1932 instituted the suit 
out of which this appeal arises, praying 
again for recovery of possession of this 
land. On the^face of it, tbe suit appeared 
to be barred by the provisions of S. 47, 
Civil P. C., but the plaintiffs alleged in 
their plaint that their right bad remained 
intact, because tbe land in suit was sub* 
merged under water during the rainy 
season in almost every year. Tbe Courts 
have found that tbe land was subject to 
annual inundation which interfered with 
tbe cultivation of the land during the rainy 
season but tbe suit has been dismissed on 
tbe ground that tbe plaintiffs had never 
actually recovered possession and therefore 
the provisions of S. 47, Civil P. C.. barred 
the suit. 

Mr. P. R. Das on behalf of tbe plaintiff, 
appellants argues that on tbe findings of 
the Appellate Court, it ought to have been 
held that whenever inundation occurred, 
the plaintiffs actually acquired possession 
of the land in suit so that it was not neces- 
sary for them to enter upon the land or to 
obtain execution of their original decree. 
He relies upon the decision of the Judicial 
Committee in 29 Cal 518^ wherein it was 
held that when possession of alluvial land 
was interrupted by tbe destruction of the 
land by fluvial action, the adverse posses- 
sion of the occupiers ceased, and it was 
remarked that then the constructive pos- 
session of tbe land was in the true owner. 
Their Lordships were in that case dealing 
with an instance of the washing away of 
land for a considerable time by fluvial 

1. Sccy- of Stat« v. Krishuanioiii Gupta. (1902) 
29 Cal 518=20 I ^ 104=8 Sar 269=6 0 W N 
617 cr C). 
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action. But on behall o£ the appellants 
reference is made to the decision of the 
Judicial Committee in 44 I A 104* x^herein 
the Judicial Committee was dealing with 
alluvial land in the course of re-formation 
in situ. It was held then that the posses^ 
sion of the person who occupied the land 
when it re-appeared in situ was interrupted 
so long as submergence occurred for several 
months in each year. In the present case, 
it does not appear from the pleadings or 
the dodings that there was anything of 
these annual inundations to attract the 
operation of the provisions of Begn. 11 of 
1825 or calling for the applicatioD of the 
law regarding alluvion and erosion. All 
that has been pleaded and proved is that 
since 1924 the river has, during the rainy 
season, overflowed its banks and flooded 
this land in such a manner as to make 
agricultural operations impossible during 
the period of inundation. The learned Dia« 
trict Judge has pointed out that one of the 
crops of the year has been spoilt on account 
of those submersions ; but, it appears that 
for the rest of the year, the land has been 
cultivated in the ordinary course. The 
principles laid down in these decisions 
which have been quoted which apply to 
land affected by changes in the course of 
rivers, cannot, in our judgment, be pro* 
perly applied to land lying on the banks of 
a river which merely spills over its bank 
during the annual rainy season in times of 
flood. It cannot, io our judgment, be pro. 
perly held in such circumstanced that there 
jwas any disposseesion by vis major of the 
.defendants, or that the plaintiffs at that 
time enjoyed constructive possession snob 
as would give them a right to institute a 
new suit. 


That being so, the suit is barred by the 
provisions of 8. 47, Civil P. 0. The only 
proper remedy open to the appellants was 
by proceedings in execution of their decree; 
and that remedy was barred by the provi* 
aions of the Limitation Act: 52 Cal 314.’ 
I would dismiss this appeal with coats. 

Cbattepjl J, — I agree. The grounds on 
which the plaintiffs want to' get over the 
bar of 8. 47, Civil P. 0., is that when the 
lands in euit^ became submerged under 
water, the plaintiffs came into constructive 

2. Basanta Kumar Roy v. Seev. of Stato, (1917) 

' 4 A ^ ^ 837=44 Oal 8C$=44 

3. 8asl Sehkaroswar Ray v. Lalit Mohan Maitra 
(1926) 12 A 1 R P 0 34=86 1 0 246=62 Gal 
314=69 I A 79 (PO). 


possession and thereby the decree was satis- 
fied. To my mind, when a decree for reco- 
very of possession has been obtained, it 
cannot be satisfied unless the decree-holder 
gets actual possession of the land. Take, for 
iDStaDce, a case where under a decree a 
plaintiff is entitled to recover actual pos- 
session of the land but by process of execu- 
tion be takes what is called symbolical 
possession only, although be could recover 
actual possession through Court. In such a 
case he cannot subsequently bring a fresh 
suit on the allegation that be has been dis. 
possessed from the land. In this connexion 
I may refer to a decision of this Court in 
1 Pat 157/ where the plaintiff having 
already got symbolical possession of land 
in execution of a previous decree brought a 
fresh suit on the allegation that he was 
dispossessed and bis allegation not being 
proved, it was held that the fresh suit was 
barred by S. 47, Civil P. C. It is not the 
plaintiffs' case here that since the decree 
was passed on 23rd December 1924, the 
lands in suit became altogether diluviated 
or, in other words, became derelict. In that 
case different considerations perhaps might 
have arisen but the plaintiffs* clear and 
distinct allegation in para. 1 of the petition 
for amendment of the plaint was that the 
land in suit remained submerged under 
water during rainy season almost every 
year for certain period of time. On this 
allegation it is impossible to hold that the 
land became derelict, so that it was not at 
all necessary for the plaintiffs to apply for 
execution in order to recover possession of 
the land decreed to them in the previous 
suit. 

3.G./R.K. Appeal dismi ssed* 

4 . Sovanl Jeoa v. Bhim Ray, (1929) 9 A I R Pat 
407=B7 1 0 251=1 Pat 167. 
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Firm NoJchlal Sarju Prasad — 

Petitioner. 


V. 


Aff, Bibi Hojihan — Opposite Party. 

OWil R67n. No. 196 of 1938. Decided on 
loth September 1938, from order of Small 
Cause Court Judge, Patna, D/. Slat Feb 
ruary 1938. 


Act tiSOS), Atl. 60-PU{ati«', 

bi. d«*tb plaintiff obUinins •uccewion cerli. 
bcale and suing defendant for her share in 
depoiil— Defendant alleging transaction to be 


262 Patna Firh Xorhlal r. Bibi 

loan Trial Caurt Boding that amoont vaj 
dcpoiiled for Bxed period — Claim held gOT- 
croed by Art. 60— After expiry of Bxed period, 
amount deposited was to be deemed amount 
payable on demand— Court bad jorisdicUon to 
decide real nature of transaction. 

The plaintiS after the death of her father 
ob^intd a saccassion certificate aod brought a 
suit to recover her share iu mocev alleged to have 
been deposited by her father with the defendant. 
The defendant alleged that the amount In dispute 
represent^ a loan and was nos a deposit and 
r^ed upon a statemeos made by one of the plain* 
tifl’s witnesses to that efiect in a previous suit. It 
was fcund by the trial Court that the amount 
was deporited for a fixed period : 

Bt'.d that after the expiry of the fixed period, 
the amount deposited was to be deemed payable 
on demand by the depositor and the claim for 
recovery of the money was governed by Art. CO. 
That even U the plaintiff's witness took a mis- 
taken Tiew cf the transaction and described it as 
a loan, that did not in law prevent the trialJudge 
from determining whether the money in oues* 
tioa represented a loan cr a deposit, nor did it 
alter the legal rights of the parties .AIR 193S 
21 ji 7Si. R<1. cn : AIR 1931 All S9, Sot foU. 

[P 26S C 2] 

C. P. Sinhn — for P^fifion^r. 

Safdar Imam and M. Rahman — 

for OppesiU Party. 

OrdePi — This application is directed 
against a decree pass^ bjr the Small Cause 
Court Judge of Patna in farour of the 
plaintiff. The plaintiff is admittedly the 
daughter of one Ulfat Hossain who appears 
to have dep>osited a certain sum of money 
with the defendant daring his lifetime* 
The plaintiff after the death of her father 
obtained a succession certidcate and brought 
this suit to recover her shares in the depo* 
sit. The main plea which was taken up in 
the suit by the defendant was that the 
suit was barred by limitation. In order to 
determine this plea, tbe Court bad to decide 
whether the suit was governed by Art. 50 
or Art. 60, Limitation Act. Tbe learned 
Judge held that it was governed by Art. 60 
and that it was not barred by limitation. 
Another point which was raised on behalf 
of the defendant and which also bad a 
bearing on the question of limitation was 
whether tbe suit bad been brought within 
three years of tbe time when " the demand 
was made. ” This point ^1^ was decided 
by tbe learned Judge in favour of the 
plaintiff. 

The learned advocate for the petitioner 
contends that tbe finding of tbe learned 
Sm. C. Court Judge on both these issues is 
not correct. As to the application of Art. 60, 
it is contended that tbe money which is in 
dispute represented a loan and not a depo- 


LS. 

sit and reUance is placed on the statement 
made by one of the witnesses for the plain, 
tiff in a previous suit to the effect that the 
plaintiff s father had lent tbe money to the 
defendant. But when that witness was exa. 
mined in the present suit, his attention 
was not drawn to that statement, nor was 
he asked to explain it. In his deposition in 
the pre^nt suit he has clearly stated that 
the plaintiffs father bad deposited the 
money in respect of which the suit had 
been brought and the learned Small Cause 
Court Judge has definitely found that it 
was a deposit and not a loan. It must be 
observed that even if the plaintiff's witness 
took a mistaken view as to the nature ot 
tbe transaction and misdescribed it as ai 
loan, that would not in law prevent the 
Judge from determining whether the money 
in question represented a deposit or a loan,- 
nor would it alter the legal rights of the 
parties. Tbe first point raised by the petj. 
tioner therefore fails. 

It was also contended that as tbe learned 
Judge bad fouud that the amount in ques* 
tioD was deposited by Ulfat Hossain for a 
fixed period, it was payable after the expiry 
of that period and not on demand and 
therefore Art. 60 did not apply. This view 
is supported to some extent by tbe deci. 
sioD of the Allahabad High Court in A I R 
1931 All 59^ where it was held that Art. 60 
does not apply to a suit for recovery of 
money deposited under an agreement that 
it shall be payable at a specified time. Tbe 
learned Jndges who decided that case did 
not however indicate what other Article 
would be applicable. On tbe other hand, in 
AIR 1935 Mad 734,^ it was held in cir. 
cumstances similar to those which are to 
be found in this case that after tbe expiry 
of tbe fixed period, the amount deposited 
must be deemed to be payable on demand 
to tbe depositor and therefore the claim, 
for such money was governed by Art. 60, 
Limitation Act. 

The next point which was urged ou 
behalf of tbe petitioner was that the suit 
was barred by limitation because the plain, 
tiffs witness had admitted in his statement 
in tbe previous suit that the money bad 
been demanded by Ulfat Hossain daring 
his lifetime. Ulfat Hossain admittedly died 
more than three years before the suit, but 

1. Bank of Upper India v. Arif Hosain. (1931) 

18 A I R AU 59=129 1 C 772=1930 A L J 

1157. 

2. Muragappa Chetti v. Eamaoathao Cbetti, 

(1935) 22 A I R Mad 734=167 1 C 274. 
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the plaintiff's witness has esplained in bis 
present deposition that wbat he meant by 
the statement was that the plalotiff's father 
had demanded interest only. The learned 
Small Cause Court Judge has on a consu 
deration of the entire evidence found that 
4;here is no evidence to show that any 
demand was made more than three years 
'before the institutioD of the suit and that 
the real demand was made by a notice 
dated 7th Uay 1937. This Sndiog cannot 
be reversed in revision and if this finding 
is correct, there can be no doubt that the 
suit was correctly decided by the Small 
Cause Court Judge. 

I therefore dismiss this application with 
<cost9. Hearing fee one gold mobor. 

B.M./H.E. Application dismissed. 
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Vabma J. 

Paryag Sahu — Petitioner. 

V. 

Babu Chandrachur Deva and others — 

Opposite Party. 

Civil Revision No. 200 of 1938, Decided 
4tb November 1938, against order of 
Munsif, Second Court, Beguserai, DA 26 th 
•January 1938, 

(«) Civil ?. C. (1908K o. 21, Rr. 100 and 
101^ Mortgagee of tenant i< net hti legal 
eepreientalive and i$ not bound by litigation 
agoiott inortgagor*»Ho can apply under O. 21, 
Rule 200. 

A mortgagee of a tenaDt cannot bo said to be a 
legal tepresentatire of the tonant within the mean* 
ing of R. 101. Civil P. C., and is not bound by the 
'zesulta of Utlgation against the mort^or tenant. 
The mortgagee ia therefore entitled to maiaUin an 
application under O. 21. R. 100 : A I it 2924 Oal 
4S0, Foil.; Case law discussed. [P S68 0 9] 

(b) Civil P. C. (1908). S. 115— Failure to 
‘eaerciae furUdiction owiag to wrong interpreta* 
tsoa of law— High Court whether will interfere 
dependa on facta of each caae. 

It depends upon the facts of oach partlonlar raBe 
whether or not the High Conrt will interfere in 
•cevisfou OQ the ground that by a wrong interpreta* 
tion of law the lower Oonrt has failed to exeroisa 
iU jn^Utlon : A J R 2924 Pat 506 and AIR 
2935 Rat 5d5, Re/. [p 284 0 1, 9] 

R. S. Ohatterjeo — for PeUiioner. 

L, K, Jha and Fhulan Prasad Varma 

for Opposite Party. 

OrdCT. ^ This is a potition against an 
•order passed by the learned Munsif of the 
Second Court at Beguaarai in Miscellaneous 
Case No. 208 of 1987. The case of the peti- 
•tioner was that be was a mortgagee and 
therefore he was not bound by the decree 


passed against the mortgagor, or by the 
proceedings arising under that decree. The 
decree. bolder contested the suit on the 
ground that the application was not main* 
tainable. The Court below held that the 
application was not maintainable although 
it came to the conclusion that the petitioner 
was in possession of the property at the 
time of the delivery of possession. 

Id order to understand the point arising 
in this case, it is necessary to give a short 
history of the litigation. The decree.bolder 
filed three suits for a declaration of their 
title and for recovery of kbas possession. 
Weare here concerned with the suit against 
Sipabi Paswan and others. The trial Court 
dismissed that suit. In the Appellate Court 
Sipabi Paswan compromised the suit as 
will be apparent from Es. C, which is a copy 
of the judgment. As a result of the decree, 
the decree-bolder took delivery of posses- 
sion. The present petitioner urges that he 
was in possession of the property in bis own 
right as a mortgagee by Tirtue of a bond 
Ex. 1, which was executed by one Nandlal 
whose heir Sipabi is. The lower Appellate 
Court decided that the mortgagor had no 
interest in the land, and therefore a morb. 
gagee who steps into the shoes of the mort- 
gagor is not entitled to file an application 
under O. 21, R. 100. Civil P. C. 

Mr. Badha Sbyam Chatterjae has con- 
tended referring to the wording of R. 100, 
O. 21, Civil P. C., aod to the decision in 
19 C L J 13^ that a mortgagee cannot be 
said to be a legal representative of a tenant 
within the meaning of R. 101, 0. 21, Civil 
F. 0. He has further drawn my attention 
to a decision of this Court in 10 Pat 234,* 
where it was held that a mortgagee is not* 
bound by the results of a litigation agaiosb 
the mortgagor. Mr. Lakahmi Eant Jha, 
appearing on behalf of the opposite party, 
contends that the Calcutta view has not 
been accepted by the Patna High Court, 
and be has drawn my attention to the case 
reported in 2 Pat L J 478,® where it was held 
that a transferee of a ooD.traasferable hold- 
ing was a legal representative of the trans- 
feror. In that case their Lordships held 
that the word “judgment-debtor'' occurring 
in Rules 100 and 101, O. 21, of the Code 

Chandra Nandi, 
I A I R Cal 560 b29 1 0 707=19 0 L J 

, 13 . 

*■ SloKh. (19B1) 18 

n P L ¥ 898^ I C 267 = 10 Pat 294 = 

3. Bhikhia Jba' ▼. Bltj Bahari Sloah, (1917) 4 
A 1 R Pat 697=848 1 0 6268=2 Pat L J 478. 
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includes the representatives of the jadg. 
ment-debtor and also all persons Trho are 
bound by the decree against the judgment^ 
debtor and by the sale in execution of that 
decree; and that the purchaser of a portion 
of a holding is, so far as his interest is 
concerned, bound by the decree for rent 
obtained under S. li&.A, Ben. Ten. Act, 
and by the sale in execution of that decree 
and therefore he could not apply under 
Rr. 100 and 101, O. 21. The principle of 
this decision, although not specifically men- 
tioned.has been followed in 3 Pat L J 579.^ 
But the decision in 19 G L J 13^ which 
was reported as early as in 1914 does not 
appear to have been referred to in either of 
the above two cases, 2 Pat L J 478^ and 
3 Pat L J 579* and I have not been referred 
to any decision of this Court in which that 
decision bas been dissented from. The deci- 
sion in 3 Pat L J 579* was not followed in 
53 Cal 913.^ The cases cited before me all 
deal with facts quite different from the facts 
of the present case. But the position seems 
to have changed after the amendment of 
the Bibar Tenancy Act, as will appear 
from the decision in 17 Pat 333® to which 
I was a party. There, it was held that a 
transferee is not affected by a decree passed 
against the original tenants unless the 
transferee is made a party to the suit. There 
is therefore nothing in the views taken by 
this Court which is against the view taken 
in the decision in 19 C L J 13* and if the 
principle of that decision is to be referred 
to by implication, the decision in 17 Pat 
333® is in accord with that principle. 

That being so, the question arises wbe. 
tber this is a case in which I should inter- 
fere in revision. Mr. Cbatterjee refers to 
the decisions in 5 P L T 107^ and 16 P L T 
311,® for the purpose of showing that if by 
!a wrong interpretation of law the Court bas 
failed to exercise its jurisdiction, then this 
iCourfc will interfere. But, on the other band , 
my attention has been drawn to the deci- 
sion reported in 34 C W N 577,® where 
Rankin C. J. declined to interfere on the 


4 PanebraUn Koeri v. Bam Sahay Singh, (1910) 
5 A I R Pat 403^43 I C 969=3 Pat L J 679. 

6. Puma Chandra v. Manoblni Devi, (1927) 14 

AIR Cal 166=99 I C 718=63 Cal 918. 

C. Thakur Rai v. Is&ardayal Parsbad. (1930) 26 
A I R Pat 659=179 I C 104=17 Pat 833. 

7. Ram Kishun Siogh y. Damodar Prasad, (1924) 

HAIR Pat 506=83 I C 699= 6 P L T 107. 
6. Harihar Prasad Narain Singh y. Gopal Saran 
Narain Singh. (1986) 22 A I R Pat 385 = 165 
I C 976=14 Pat 408=16 P D T 311. 

9. Bbixn Naik v. Chakradbar Maity. (1930) 17 
A I R Cal 348=127 1 0 652= 34 C W N 677. 
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ground that another remedy was open to' 
the mortgagee. It depends upon the facts 
of each particular case whether or not this 
Court will interfere in revision on that 
ground. In this case I am of opinion that 
by a misuDderstanding of the legal position 
the lower Court has failed to exercise pro. 
per jurisdiction. I would therefore allow 
this application with costs: hearing fee one 
gold mohur. 

Application allowed. 
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James J. 

• 

Baidyanath Duita — Appellant. 

V. 

Eanhailal Marwari and another — 

Respondents. 

Appeal No. 225 of 1937, Decided on 14th' 
November 1938, from appellate decree of 
Sub. Judge, Purulia, D'. 27th February 
1937. 

Set.off ~ UndertUndiog between landlord 
and tenant that advances to landlord ibould be 
aet*off against rent ~ Suit by landlord for rent 
» Claim for t«t*off in reapect of advance* not 
made in rent suit but an leparate croM suit it 
legal. 

Where there is an undersUndittg between the 
landlord and tenant that the advances taken by 
the landlord from the tenant that is debts of the 
landlord should be set oO against the rent payable 
to the landlord, but the landlord ignoring these 
advances institutes a suit for rent, the claim of 
set oil in respect of advances not made in the rent 
suit but preferred by way of plaint in separate 
cross'suit cannot be regarded as illegal since the 
two claims which are claims for money are not 
essentially of the same nature. [P 265 0 2] 

R. S. Cbatterji — for Appellant. 

S. C. Mazumdar — for Respondeyits. 

Judgment. — The plaintiff in this litiga. 
tion was a^shop-keeper who was a tenant of 
the defendant. From time to time the 
defendant took advances of money or re. 
quired cloth on credit from the plaintiff 
and on one occasion the plaintiff paid the 
municipal tax for the house which the 
defendant bad ordinarily to pay. There 
was an understanding that the debts of the 
defendant were to be set-off against the 
rent payable to the defendant as the rent 
fell due ; but the defendant ignoring these 
advances instituted a suit for arrears of rent 
against the plaintiff. It would have been 
open to the plaintiff under 0. 8, R. 6 to 
make his claim by way of a set.off in the 
rent suit, paying court. fee on the written 
statement ; but he preferred to institute a 
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separate cross^suit. Tbe rent suit was de- 
creed as also the plaiotifi's suit; and the 
defeadanb, the plaintiff's landlord, has come 
in second appeal against the decree which is 
concerned with his debt to the plaintiff* 
Mr. Cbatterji on behalf of the defendant- 
appellant suggests that the learned Subor- 
dinate Judge attached too much weight to 
entries in the plaintiff's book of account. 
Before the learned Subordinate Judge it was 
urged that the book was not genuine because 
it was not produced before the Income- 
tax Officer ; and indeed it would appear 
from a reply giyeo by the plaintiff under 
cross-examination that he did not produce 
his book before the Income-tax Officer ; 
but there is some ambiguity and the point 
is not clear. In argument before the learned 
Subordinate Judge, the signature of the 
Income-tax Officer was pointed out on the 
questioned book actually at the page in 
which the items affecting the defendant 
were found. HoweTdr that may be, the 
learned Subordinate Judge came to the con. 
closion that the book was an account book 
kept in the ordinary course of business; and 
he considered that it did corroborate the 
oral testimony of the plaintiff, which 
proyed that the money and goods in respect 
of which he claimed a decree bad been paid 
to the plaintiff, and that the municipal tax 
bad been paid on the plaintiff's behalf. It 
is suggested that the book ought not to 
have been taken In evidence under Sec. 34, 
Evidence Act ; but the finding that the 
book was kept in the ordinary course of 
business, is a finding of fact which was 
within tho province of the learned Subor- 
dinate Judge. 

It is argued in the second place that the 
plaintiff bad no cause of action because he 
ought to have pleaded these payments aud 
advance by way of set-off in the suit for 
rent. It appears that he did in fact men- 
tion them in his written statement in that 
suit ; but be had by that time instituted a 
wparate suit and the two suits were not 
tried together, so that the question of the 
amount of set-off to which the tenant might 
be entitled was nob actually in issue in the 
rent anifc. Mr. Chatterji suggests that siDce 
16 cooJd have been pleaded and set o£f 
claimed as a defence in the rent suit, it 
could not be claimed in a separate suit, 
citing the analogy of a mortgage soit in 
which certain items which ought to have 
been brought into account were left aside 
and a suit was subsequently instituted in 
respect of them. In the present instance 


the two suits went on side by side ; and 
Mr. Mazumdar on behalf of the respondent 
states before me that an application was 
made that they might be tried together, 
but the application was not allowed. 0. 8, 
R. 6, provides that the written statement 
containing a claim to set off shall have the 
same effect as a plaint in a cross suit. Inj 
the present instance the plaintiff adopted 
the method of preferriog a plaint in a' 
cross-snit which certainly cannot be regard, 
ed as illegal, since the two claims which 
were claims of money were not essentially 
of the same nature. If the defendant in 
return for these advances had granted 
receipts describing the advances as pay- 
ments on account of rent, the matter might 
have been different; but as it was, it appears 
that there was nothing but an understand- 
ing which might or might not be regarded 
as having the effect of a contract and the 
present plaintiff was not obliged on pain of 
losing bis advances to claim a set-off in the 
rent suit. 

There is no merit in this appeal which 
must be dismissed with costs. 

D.S/r.k. Appeal di^mizsed. 
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Agarwala J. 

JageehuT Singh and others — Appellants. 

V. 

Alakh Narain Singh and others — 

Respondents. 

Appeal No. 259 of 1935, Decided on 
15th December 1938, from decision of Addl. 
Sub- Judge, Gaya, D/. 15th November 1934. 

^ Conttructio&^SetlUd raiyal esecut* 

ing zarpMbgi leftte for tlireft yeart-^Sotklemant 

1.*" object of acquiring mora land for 
cuUivadon No mention In document that 
landr pledged at tecurity for repaymenl of ad- 
vance— Document read ai whole held aroounled 
to lew for cuUivating purpoeet — Executant 
neld became occupancy raiyal at the end of 
leaae- 


^ 1 ^ zarpififagi lease in 

of ‘tree years. 

rne recitals Id (he decumeot lodicated (hot the 
object of exeeutents Id tekiDg the land was not for 
the purpose of seoutine tho repayment of tho 
advauM of pesbgl money but to acquire more 
kasU land in the village as tho lands which they 
had were msuffleicnt for their mainlonance. Tho 

mention that tho lands were 
pledged as a Mcurlty for the rapaymaui of tho ad 

ro“lS.“mrt'ofthe 

a‘tsf?oroSivSg Tur^ 

not a mortgage and the advance made way 



^66 Patna Jageshdr Singh v. Alakh Nahain (Agarwala JJ A. L B. 


•of premium and not a loan. The executant there- 
fore became aa occupancy raiyat in respect of the 
lands at the end of the lease : 24 Cal 272 (PC) 
and AIR 2924 Pat 580, Ref.i AIR 1938 Pat 
35. Disting. [P 266 C 3; P 267 0 1] 

Dr. Dwarka Nath Mitter. B. C. Mitter 
and J. M. Gbose — for Appellants, 

K. HusnaiD, H. E. Eazimi and K, N, 
Varma — for Bespondeyits, 

Judgment. — This second appeal is by 
‘defendaDts 1 to 3. The facts were as 
follows : Id 1913. Khuban and others exe- 
cuted ID favour of the landlords, defen. 
dants 11 and 12, a documeot which has 
been called a zarpesbgi kabuliyat, evidenc. 
iDg the advance of Es. 145.8*0 as pesbgi. 
The executants agreed to pay rent of Es. 
30.12.0 for tbe term of the lease which was 
for three years. Id 1916 Khuban who was 
a settled raiyat of tbe village was recorded 
as an occupancy raiyat in respect of tbe 
demised lands. In 1917 another document, 
called an ijara deed, was executed by defen. 
dant 11 in favour of Kbubao and others 
with regard to 3 bighas of land and evi. 
dencing an advance of Rs. 200 as pesbgi. 
Tbe term of the ijara was for five years. 
Three years later, Basdeo Narayan, defen. 
dant 11, executed a zarpesbgi with regard 
to 3 bighas of land in favour of defen. 
dants 3 and 4 and in 1922 he executed an 
ijara with regard to 12 bighas io favour of 
defendants 1 and 2. Khuban and others 
sold tbeir interest to tbe plaintiff in 1913 


hand, it was a transaction in the nature of 
a mortgage, then he did not obtain occn. 
pancy rights in the suit lands. The mate, 
rial portion of the zarpesbgi lease of 1913 
is as follows : 

Aa we, tbe eiecutaots. wboare caltivatora. have 
no eufiiciont kasbt for our maintenance in the 
mauza • • . it ie necessary for and incumbent upon 
us ^ take settlement of further kasht land for 
cultivation. Wc therefore approached Babu Basdeo 
Narayan Lai requesting him to give us kasht lands 
on nakdi system for cultivation for a definite 

period. Be granted our request and became 

ready to settle the kasht land with ue on nakdi 
system, for a definite period to take zarpesbgi from 
u$ and to get a kabuliyat executed for a period of 

tbreo years, we have theretore taken settle. 

ment of the whole and entire 29 bighas 5 kathae 

of kasht land on payment of Ks. 145-8*0 as 

pesbgi money, at a rental of Rs. 6 per bigba for a 
term of three years, from the beginning of the 
agricnltural year, 1321 Fasli. 

At the ood of tho documeut in tabular 
form is drawn up a statemoDt of the area, 
the rate of rent, tbe total jama and tbe net 
jama after a deduction of interest on tbe 
pesbgi money. In 24 Cal 272^ the Privy 
Council held that a zarpeshgi lease is not 
a mere contract for the cultivation of the 
land at a rent, but is a security to the 
tenant for his money advanced and that 
the possession of a tenant in such a case is 
at least in part that of a creditor operating 
payment to himself, and is no foundation 
for a claim for occnpancy rights. Similarly 
in 3 Pat 465^ a Division Bench of this 
Court bald that : 


in respect of plot No. 208 and a part of 
plot No. 87. Shortly afterwards, tbe plain, 
tiff sold part of plot No. 208 to the sister 
of defendant 11 and about tbe same time 
defendants 11 and 12 sold tbeir milkiat 
interest in tbe property to Madho Singh, 
the cousin of tbe plaintiff. Tbe plaintiff 
then purchased a further 10 bighas from 
Khuban. In 1924, defendants 1 to 4 sued to 
recover possession of tbe properties covered 
by tbe zarpesbgi of 1920 and the ijara of 
1922. Id execution of the decree obtained 
in that suit, defendants 1 to 3 (tbe appel- 
lants) purchased the property and obtained 
delivery of possession. The plaintiff applied 
to be restored to possession of the property 
bub bis application was dismissed. He 
thereupon instituted a suit out of which 
this appeal has arisen. 

Tbe decision of the appeal depends upon 
a construction of tbe zarpesbgi lease of 
1913. If this was a lease for cultivating 
purposes then, as Khuban was a settled 
raiyat of the village, be obtained occupancy 
rights in the lands in suit. If, on the other 


A psreoo who onUrs into podscssion of land 
uoder a zarpesbgi lease, the preliminary obj^t of 
the lease not being to create tho relationship of 
landlord and tenant but to provide a security as 
between debtor and creditor, cannot acquire ocon- 
panoy rights id tbe land during tbo period of the 
lease. 

The contention on behalf of the appel. 
lants is that the provision in tbe document 
under consideration for tbe payment of 


nterest is inconsistent with tbe relation, 
(hip of landlord and tenant. Looking ati 
he document as a whole, it appears to me^ 
hat the primary object of it was to demisej 
be land for cultivating purposes and the 
advance of Es. 145.8.0 was not by way of| 
i loan bub by way of a premium. The 
recitals indicate clearly that the object of 
ihe executants Khuban and others in taking 
lettlement of the land was nob for the pur. 
pose of securi ng the repayment of the 

1, Bongal Indigo Co. v. Boghobur Das, (1897) 24 
Cftl 272=33 I A 168=7 Sac 94=1 0 W N 83 
(P C) 

a.Kharag Narayan v. Dwarka Prasad Singh, 
(1924) 11 A I R Pat 680=78 I 0 688—8 Pat 
466. 
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adtranca but to acquire more kasht Uod in 
the village because the lands which they 
had were insufficieot for their maiotenauce. 
The document does not. state that the lands 
were pledged as security for repaymeot of 
the advance and there is no provision for 
repayment of the debt. In that respect the 
case differs from that in (1938) P W N 
15.^ In that case it was held that where a 
grantor of a zarpesbgi deed borrowed money 
and where the substance of the transaction 
was that after deduction of various sums 
by the grantee against the interest for the 
money advanced by him« a sum was reserv* 
ed as rent payable by the grantee to the 
grantor, and the latter bad a right to re. 
deem before the espiration of the period 
provided by the document, the transaction 
was a mortgage in spite of the reservation of 
a certain sum as an actual jama. The terms 
of the document of 1913 may be compared 
with the ijara deed of 1917. The material 
portions of the recitals were as follows : 

As I am in urgent need of money. ..... I have 
tberelore .... let oat in ijara lease for a term of 
five years the whole and entire 1.87 acres of 
milklat .... to Ifbubau ^fahto .... on receiptof 
Bs. 200 of Imperial Currency as peshgi money. . . 
On the expiry of the Urm in 1339 FasH, 1 shall, 
on payment of the entire peshgi money in one 
lump sum. briDg the leasehold property In my 
direct possession. 

Now this document was clearly a mort. 
gage. To secure an advance of Rs. 200, the 
land is pledged as security for payment of 
the debt and there is provision for redemp- 
tion. It was argued that the fact that 
^uban Mahto entered into this transac- 
tion in 1917 evidences that be did not look 
upon himself as an occupancy raiyat in 
respect of the land that was the subieob- 
matter of the lease of 1918. Against that 
however is the fact that after the expiry of 
the ijara in 1917, the landlords realized 
rent, thereby indicated that Ehuban Mahto 
was a tenant. Now if the ijara lease of 
1913 was, as I hold, a cultivating lease, 
Ehuban Mabto became an occupancy raiyat 
10 respect of the disputed land and the 
.subsequent acceptance of the ijara of 1917 
^uld not have the effect of depriving him 
of hi8 occupancy rights. There was there- 
fore evidence on which the conclusion of 
the Court below could be arrived at and 

this second appeal fails and is dismissed 
with costs. 

N.3./R.K. Appeal dismissed. 

sitoikh. (1936) 26 
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Rowland and Chattebji JJ. 

Bai)oo Lall Kataryar and another — 

Appellants. 

V. 

Bajendra Nath Bhaltachariya — 

^spondent. 

Appeal No. 109 of 1938, Decided on 
23rd November 1938, from appellate order 
of Addl. Dist. Judge. Gaya, D/- 2Dd Febru- 
ary 1936. 

(ft) Bengal, A^a and Aaiam Civil CourU Ae| 
(12 of 1SS7), Sec. 6 (2)^Tranifer of appeal by 
District Judge to Additional Di$trict Judge — 
From mere absence of order to that effect in 
order-sheet it cannot be held that Additional 
District Judge has no jurisdiction to hear 
appeal. 

From the mere irregularity that the order^shoet 
in the appeal does not show that any order was 
passed by the District Judge traasfernug it to the 
file of the Additional District Judge* it will be un- 
reasooable to bold that the Additional District 
Judge had no jurisdiction to bear the appeal. How- 
ever, io order to avoid any objection ou this score, 
it is desirable that the order should be recorded in 
the order-sheet of each particular case transferred. 

IP 268 C IJ 

(b) Civil P. C. (1908), Sec. 100 and O. 41, 
R. It — Lower Appellate Court recording find- 
ings of fact in dismissing appeal under O. 41, 
R. ll'—Findings are binding In second appeal. 

The rule in second appeal U that the findings of 
fact of tbe lower Appellate Court are couclusiv© 
and there is notbiog In the Code to take out of tbe 
rule a case where an Appellate Court has recorded 
ft finding of fact in dismissing an appeal under 
Order 41. Rulo 11. [P 208 C 2] 

Where tbe lower appellate Judge considered the 
points that were raised before him with reference 
to theevidoDoe. oral and documentary, and be saw 
no reason to differ from the findings of fact arriv- 
^ ftt by the trial Court, the mere fact that (he 
jndpnent has boon written in a few Hues does not 
make the findings of fact any the lass binding In 
leoond ap^l, [P 268 0 2] 

Rftj Eishore Prasad — for Appellants. 

S. N. Bose — /or Respondent. 

Chatterji J. — This appeal arises out of 
a proceeding under S. 47, Civil P. 0. The 
reepoodent obtained a decree against the 
appellftDts on the basis of a handnote exe- 
cu^ by their deceased father, the decree 
being enforceable only against the assets 
of the joint family. In execution, the decree, 
holder proceeded to attach certain move, 
ables as part of the joint family assets. The 
judgment-debtora objected that these were 
their separate properties and were there- 
fore not liable to attachment under the 
terms of the decree. This objection was 
overruled by tbe trial Oourt and the judg- 
ment-debtors preferred an appeal to the 
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Court of the District Judge. After the 
record called for by the District Judge 
the appeal came up for hearing under O. 41, 
Rule 11, Civil P. C.. before the Additional 
District Judge who dismissed it under that 
Rule. It is against this decision that this 
appeal has been preferred. The first con- 
tention raised on behalf of the appellants 
is that there being nothing in the order- 
sheet to indicate that the appeal was trans- 
ferred by an order of the District Judge, 
the Additional District Judge bad no juris- 
diction to bear it. Reliance is placed on 
S. 8, Bengal, Agra and Assam Civil Courts 
Act (12 of 1887) of which Cl. 2 is relevant 
and runs as follows : 

Additional Judges so appointed shall discharge 
any of the fuoctious of a District Judge which the 
District Judge may assign to them, and in the dis- 
charge of those functions, they shall exercise the 
same powers as the District Judge. 

There is very little substance in the con- 
tention. No doubt the order-sheet in the 
appeal does nob show that any order was 
passed by the District Judge transferring 
it to the file of the Additional District 
Judge; but it is difiDcult to see how the 
record could have been sent to the Addi* 
tional District Judge without the District 
Judge's order. It might be that a number 
of cases were transferred at tbe same time 
and the order was recorded on a separate 
sheet of paper which was not incorporated 
in tbe order-sheet in each case. It will be 
unreasonable to bold that on account of 
such irregularity, if it may be so-called, the 
Additional District Judge bad no jurisdic- 
tion to hoar the appeal. I should however 
^observe that in order to avoid any objection 
|oQ this score, it is desirable that tbe order 
'should be recorded in tbe order-sheet of 
'each particular case transferred. The next 
contention raised is that tbe judgment is 
not in accordance with law. It is urged that 
although the appeal may be dismissed sum- 
marily under O. 41, Rule 11, the Court is 
required to record tbe judgment in accord- 
ance with law as laid down in O. 41, R. 31, 
Civil P. C. A number of decisions have 
been referred to on this point, but it is un- 
necessary to deal with them because in tbe 
present case a judgment has been recorded 
and it is difilcult to bold that it is not a 
judgment in accordance with law. The 
learned Additional District Judge consider- 
ed tbe points that were raised before him 
with reference to tbe evidence, oral and 
documentary, and he saw no reason to differ 
from the findings of fact arrived at by the 
trial Court. It is however said that he ex- 


pressed DO opinion of hia own but merely- 
accepted the findings of tbe trial Court. 
Bub this is not so. The main contention 
before him was that the trial Court did not 
properly consider the peon’s report (Ex. l) 
in a previous execution case which, it was 
suggested, was sufficieut to prove that the 
fathers moveables were all exhausted iu 
that execution. With regard to this con. 
tention tbe learned Additional District 
Judge says : 

On a coQfilderatioD of the documentary evidence* 
I am satisfied that this contention must fail. 

Then as regards tbe oral evidence, be 
says : 

The lower Court was fully justified in relying on 
tbe evidence of tbe decree- bolder and in rejecting 
tbe uncorroborated testimony of tbo judgment- 
debtors' witness. 

The question then is whether in this 
second appeal, any grounds have been shown 
which would entitle this Court to interfere! 
with the findings of tbe lower Appellate' 
Court. The mere fact that the judgment 
has been written in a few lines does not 
make tbo findings of fact any the less bind, 
ing in second appeal. The facts of the case 
are quite simple and the evidence is very, 
short and there is absolutely no reason to 
suppose that tbe learned Additional Dis- 
trict Judge did not properly apply his mind 
to tbe same. I do not see any error of law' 
or defect in procedure which would justify 
our interference in second appeal. It is fur- 
ther contended that tbe Courts below went 
wrong on tbe question of onus of proof. 
But having regard to tbe findings of the 
Courts below, the question of onus is quite 
immaterial. Indeed tbe trial Court referred 
to tbe question of onus but it considered 
the evidence on both sides and relying on 
the evidence for the decree-holder, it came 
to the definite finding that the disputed 
moveable properties belonged to tbe judg- 
ment-debtors' father. In tbe appellate judg- 
ment, there is no reference to the question 
of onus. 1 do not find any merit In this 
appeal which I would dismiss with costs. 

Rowland J. — I agree. The rule in' 
second appeal is that the findings of fact of 
the lower Appellate Court are conclusive 
and there is nothing in the Code to take 
ont of the rule a case where an Appellate 
Court has recorded a finding of fact in dis- 
missing an appeal under 0. 41, R. H* 

d.S./R.K. Appeal dismissed. 
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James akd Rowland JJ. 

Sidheshivar Prasad Sin/jh — Appellant. 

Y. 

Ramchariiar Chaudhuri and another* 
Plaintiffs and others, De/endayits — 

Respondents. 

Appeals Nos. 660 and 666 of 1937* 
Decided on 9th February 1939, from appel. 
late decrees of Sub«Jud^,e, Gaya, D/. 28th 
May 1937. 

(») Bibar Tenancy Act (8 of 1934) — Suit 
for produce rent after Acoending Act if 
governed by one year's limitaUon* 

Soitfor produce rest instituted after tbe Amend* 
log Act came into force is gorerned by one year's 
period of limitation : A I 29S9 Pat 192, FclU 

[P 289 0 2) 

(b) Landlord and Tenant ^ Suit for produce 
rent Burden of proof No evidence before 
Court to form estimate — Decree will be passed 
only so far as llabiUty is admitted by tenant. 

Id a suit for produce rent it i$ for the landlord 
to prove the quantity of out*turn and In tbe 
absence of any evidence on tbe part of tbe land- 
lord on which Court can act in forming estimate 
as to tbe produce, no decree can be claimed except 
in 60 far as llabilitr bas been admitted by tbe 
tenant .AIR 293$ Pat $2, Rcl. on. [P 270 C 1) 

Baldeva Sahay and Raj Eisbore — 

for Appellant. 

S. N. Rai — for Respondents. 

Rowland J. — The facte of the litiga- 
tioo and the history of the land which gave 
rise to the rent suits leadiog to these 
appeals are somewhat complicated ; but 
tbe points arising lor decision in the appeals 
are simple. The contention of tbe appel- 
lant who was defendant 1 in Suit No. 349 
of 1986 and was defendant 3 in Suit No. 
448 of 1936 was to begin with that tbe 
suit ae framed was not maintainable because 
there were lands of more than one holding 
included in tbe suit. It was also said that 
some of the lands sued for were nagdi and 
some were bhauli. Alternatively, it was con- 
tended that part of the olaim was barred 
by limitation and further it was said that 
•the Courts below had assessed the produce 
of the bhauli lands arbitrarily and not on 
basis of evidence and should have passed a 
decree not in escess of the quantities of 
produce admitted by the defendant. As to 
the first point, the appellant reties on tbe 
previous history of the land. There had 
been a number of raiyabi holdings which 
had been purchased in about the year 1922 
by certain of the coshaier proprietors, 
namely Prayag Singh alias Lai Babu and 
his nephew and cousin Kalika Prasad and 


Sheooandan Prasad Singh. The two latter 
persons subsequeotly transferred their mil* 
kiat interest to Ali Sajjad who is impleaded 
in Suit No. 349 as defendant 2. Tbe appa- 
rent result of this will be that those pur. 
chased lands would remain in tbe occupation 
of Ali Sajjad and Prayag Singh alias Lai 
Babu in equal shares. Thereafter by a deed 
of gift Prayag Singh transferred his interest 
in these lands to the appellant who thns 
became entitled along with Ali Sajjad to 
bold them subject to payment of tbe pro- 
portionate rent to the other cosharer 
maliks. Now it is said that although the 
interest of Prayag Singh was transferred 
to this defendant by one transaction, 
nothing in these proceedings bas had the 
effect of amalgamating tbe several holdings 
so as to create a single holding in respect 
of which one suit can be instituted by tbe 
plaintiffs for its rant. Now tbe question 
whether the holdings were amalgamated 
or not seems to me to be substantially a 
question of fact and it has been held by 
both tbe Courts that the holdiugs have 
been amalgamated. The objeetioD on this 
ground to tbe maintainability of the suit, 
in my opinion, most fail. 

Tbe nest point raised is that of limita- 
tion. Treating the lands in suit as one 
bolding we find that it is a bolding for 
part of which cash rent is paid and for 
part of which produce rent; and it is there, 
fore contended that the limitation appli. 
cable to a suit for rent of such a holding 
is governed by tbe Bihar Tenancy Act, 
Sch. 3, Part I, Art. 2 (iii) (b) (ii) where 
the rent is paid in any of the ways speci. 
fi^d in sub. 8. (l) of S. 40 and the period of 
limitation prescribed by the Act as amen- 
ded in November 1934 is one year. Doubt 
was expressed at one time whether the 
shorter period of limitation was to be held 
applicable to suits for which the cause of 
action accrued before the passing or before 
the coming into force of the Act; but the 
doubt baa been eet at rest by the deoisioD 
in 20 P L T 38* where it was laid down 
that in suits instituted after tbe Amending 
Act came into force, the shorter period of 
limitation would be applicable. It is only 
necessary therefore to look to the date of 
institution of the suit which in each of the 
two appeals is 14th September 1935. This 
concludes that the shorter period of limi- 
tation will be applicable to these suits and 
the claim in each suit in respect of the 

WUser. (1930) 

2C A I R Pat 122=20 P L T 38, ' ' 
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year 1340 and the claim in Sait No. 448 
for the year 1330 will be held to be barred 
by time. Then as to the argument that 
the Courts bare assessed the produce of 
the bhauli land arbitrarily aad that there, 
fore tbe findings should not be supported, 
we have been referred to 19 P L T 4* in 
which a Full Bench of this Court has laid 
down that in a suit for produce rent it is for 
the landlord to prove the quantity of the out* 
turn and in the particular case it was stated 
jthat no decree can be claimed except so 
far as liability has been admitted by the 
defendants.'* That is a statement of the 
position in tbe absence of any evidence on 
the part of tbe plaintiff on which a Court 
can act in forming its estimate of tbe pro- 
duce and tbe principle no doubt will apply 
if all tbe evidence adduced is found totally 
worthless. But in this case although the 
landlord 8 papers were found to be no* 
reliable and suspected to be fabricated and 
although tbe patwari did not show any 
great degree of familiarity with tbe lands 
in suit or competence to estimate accu- 
rately their produce, tbe Courts did have 
before them some material on which an 
approximate estimate of the outturn could 
be based. There was the raibandi in bat- 
wara proceedings, there was tbe fact that 
tbe area was canal irrigated, that the 
lands were fertile and not sandy and there 
were of course such admissions as have been 
made by tbe defendant himself. We cannot 
say that the finding as to tbe outturn ip 
this case is a finding unsupported by evi- 
dence or one with which we should be 
entitled to interfere treating it as not a 
finding of fact for tbe purposes of second 
appeal. 

I would therefore allow tbe appeals in 
part modifying tbe decree of the Court 
below by dismissing tbe claim so far as it 
refers to the years 1339 and 1340 but 
affirming the remainder of tbe decree. The 
plaintiff will get bis proportionate costs in 
the first Court and the defendant-appellant 
will have costs in proportion to his success 
in the appeal and second appeal. 

James J* — I agree. 

N.S./B.K. Appeals allowed in pari. 

3. Pratnp Naram Jbft Ramasray Persbad, 
(1938) 36 A I R Pat 81 = 178 I 0 734 = 19 
P LT 4. 
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JUi. Bibi Fatma Sogra — Appellant. 


S. Haider Hussain and others — 

Bespondents. 

Appeal No. 695 of 1936, Decided on 
14tb December 1938, from appellate decree 
of Dist. Judge, Gaya, D/. lOlh May 1937. 

Civil P. C. (1908), O. 2$, R. 9 — Cotnmiuiob 
cannot ba issued in appeal limply to give oppor- 
tunity to bring forth new evidence by a party 
who deliberately avoidi it in trial Court 
Superior Court bai only to cee if lubordinate 
Court exercises discretion judiciously or capri- 
ciously. 

Tbe plaiotiS soiog for removal of eocroach- 
meats preferred to rely open evidence adduced by 
her and DOtnitbetsadiPg a cbalieage from the 
defendant and a suggestion from tbe Court refused 
to take out a commission but loeisted upon a deci* 
aion on tbe materials produced by heron nbioh 
tbe Court declined to aet and dismissed tbe suit, 
In appeal she applied for issue of a commUsiou 
^bicb application ^as also rejected : 

Beld that tbe Courts below bad exercised tbeir 
discretion judiciously and not capriciously, which 
only it is for tbe superior Courts to see and that 
tbe litigation could not be allowed to be prolonged 
simply to give tbe plaintifi an opportunity to 
bring forth new evidence : A I R J9^6 Pa( 469, 
roll.: AIR 1917 Cal S?S, Not folL; AIR 29S6 
Pat 422, Disting. [P 373 0 3] 

Rajkishore Prasad — Jor Appellant. 

S. M. Mullick, 8yed Ali Ebau, H. B. 

Kazimi aud S. N. Bose — 

for Bespondents > 

Judgment. — This is an appeal by tbe 
plaintiff arising out of a suit instituted by 
her for removal of two enoroacbmeuts as 
alleged in tbe plaint. Tbe dispute between 
the parties bad been carried before the 
Criminal Court before tbe matter was taken 
to the Civil Court. In tbe Criminal Court, 
a Commissioner was appointed to find out 
tbe encroachments. The matter then came 
to the Munsif who tried tbe suit instituted 
in 1936 as Title Suit No. 63. Although a 
suggestion was thrown out by the Court in 
the course of tbe hearing that a commis- 
sion ought to be taken out in tbe case, the 
plaintiff preferred to rely upon the evi- 
dence which she adduced and refused to 
take advantage of the suggestion. The 
learned Munsif speaks of this matter in 


his manner : . 

Id a case of encroachment ordinarily, it isneces- 
ftry that a commission should be taken out ^ 
scerUin by actual measurement on the spot u 
here has been really an cDcroachroent, No such 
ommisslon was however taken out In thU 
hough I bad even suggested to plaintiff s advocate 
bout this course at the time of hearing. 
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Id other words the plaistiff insisted that 
the Court must decide upon the evideoce 
which she was adducing io the case; ebe 
apparently relied strongly upon the report 
of the Commisdioner who was esamined 
before the learned Munsif to prove the re. 
port and the map which be had eubmitted 
to tbe Sub divisiooal Olbcer. which are 
marked Eis. 5 and 5 (a) in tbe case. Tbe 
learned Munsif was not at all impressed 
by the report which he describee as per. 
functory and unreliable. He explains bis 
remarks by saying that the Commissioner 
is admictcdJy a class friend of plainlid's son KI. 
Nebal Ha^an, and as such, be cannot be said to 
be ao altogether anbused witness. 

He states further that : 

He admittedly went to inspect tbe spot when 
tbe wall in question here was not io existence at 
a)), it (according to plaintin's case) baring been 
constructed in Alay 1935. while tbe Amin went to 
inspect in February 1936. Therefore be is locom. 
potent to depo^ or report abooV any eooroacb* 
meet caused by the coDstruction of a wall wbicb 
was not in existence at all at tbe time he visiud 
the spot. 

Tbe learned Munsif adds : 

2i is sigoidoant that not a single independent 
wUneas of tbe village has been examined nor, as 
I have said, any cotomission taken out and one 
cannot help thinking that these omUsions have 
b«D made because the plaiotm and for tbe matter 
Moulvi Nehal Hasan were not sure 

of their ease. 

In tbe end the learned Maoeif held that 
the plaintiff failed to eubstanliate the 
alleged enoroachment to tbe western wall 
of their plot No. 29. He then dealing with 
another encroachment in Issue 9 came to 
the conclusion that ''this encroachment 
aUo remains unsubstantiated.'* The matter 
then went up in appeal and the plaintiff 
being now m a difficulty, applied to the 
learn^ Distnot Judge asking him to exer. 
Oise biB appellate powers and issue a com. 
mission. But before he came to ci?e his 
reasons for declining to issue a commission 
at the appellate stage, he considered the 
weight to he attached to tbe evidence of 
N^azir Ahmad, the Amin, who was deputed 

Jah5n Ta Snb-divisional Officer of 

SiSI C onder S. 107. 

k several reasons for 

which he was not inclined to rely upon 

..=r„.chr»i,T;™‘;„“jvL‘e'’roW 
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himself suggested that a commission should be 
taken oat for xocasuremeDt of tbe alleged en* 
croachments, but tbU BUggestion was noC taken 
up by tbe plainbifis. 

Tbe learned District Judge also remarks: 

Mr. L. K. Das urges tbot tbe taking out of a 
commission was really uonecessary and that tbe 
Court could bavo satisfied it»«lf as to tbe truth of 
tho plaiotlfi* appellant ’s story by making a local 
inspection. 

Id the alteroative, Mr. L. K. Das argued 
that if the Appellate Court coosidered that 
a commission should have been taken out, 
his client was ready to take out one then. 
Tbe learned District Judge then pointed 
out that it was not tbe duty of the Court 
to make a local inspeciioQ in order to find 
out the encroacbments as that was the 
very point to be decided in the case. Local 
inspection is necessary ooly to understand 
the evideoce and not to convert the Court 
into a witness of tbe very fact which is 
oodar dispute before him. The learned Dis* 
trict Judge in the end declined to accede to 
the prayer of the plaintiff to issue a com. 
mission. He then dealt with tbe evidence 
on the record and agreeing with the Munsif. 
dismissed the suit of the plaintiff. Hence 
this appeal before me. 

It is argued by the learned advocate 
appearing for the appellant that a oommis. 
aion had already been taken out before 
the Sub.divisional Officer, and tbe plain, 
tiff thought that she could rely upon that 
report and if tbe trial Court did not for 
reasons, good or bad. think it Batisfaotory 
It was tbe duty of the trial Court to issue 
a commission itself. He therefore argued 
that hia client bad been deprived of a fair 
trial by the course adopted by the learned 
Munsif and tbe learned District Judge. He 
also argued that tbe learned District Judge 
was under an erroneous view of the law 
when he thought that the issuing of a 
commission was actually aUowing fresh 
evidence to be adduced by the appellant in 
the appellate stage and be draws attention 
to the observation of tbe learned District 
Judge that 

the AppeUate Oourt’6 powers to permit fresh ovf. 
dea^ to bo adduc^ are not inlended to bo used to 
enable a party to fill up Ucunae in iU evidenes. 

Reliant was placed before me upon tbe 

feKk P ^ ^ oi 

this Court reported id 7 P L T 795> lavs 
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to whether a Subcrdioate Court exercising 
his appellate powers refuses to issue a com- 
rnissioD after rejecting the Commissioner’s 
report which is merely a basis of evidence 
before him. 

Reliance was then placed upon a recent 
decision of this Court in AIR 1938 Pat 
421,^ where a Division Bench of this Court 
in the circumstances stated therein, set 
aside the decision of the lower Appellate 
Court and directed him to dispose of the 
case in accordance with law after appoint* 
iog a fresh commission for local investiga. 
tion. But in that case the dispute between 
the parties was as to whether the disputed 
land fell within the area comprised with 
the admitted boundaries in the two deeds 
which were Exs. 2 and 4 in that case. The 
parties had taken out a Commissioner who 
made a local investigation and submitted 
his map and report from which it was 
clear that the disputed land fell within the 
boundaries specified in the plaintiffs title 
deed. The Commissioner had followed the 
directions of the Coart as given in his 
order. The important circumstance in' that 
case was that 

to this report of the Commissioner, no objection 
was taken by either side to the correctness of the 
map and the report* 

Now that being so, the matter appar* 
ently assumed a different aspect. When the 
learned Subordinate Judge declined to act 
on his map and report on the ground that 
“he located Bishun Dayal Shah's land on 
the western boundary, relying on enquiries 
on the spot/* the learned Judges were of 
opinion, that another commission ought to 
have been issued. At p. 422 this important 
observation is found : 

It is true that a Court when it rejects a Com- 
misslooer'a report Is not bound to issue a fresh 
commission if the other eridence on the record 
is sufficient for the disposal of the case. In the 
present case, a local inresligatloD was essentially 
necessary in order to determine the identity of the 
land. Tbo Commissi on or *8 map was ap important 
piece of evidence in support of the pUintifi’s case, 
and the learned Subordinate Judge when he re- 
jected the map and report, should have, in the 
exercise of his judicial discretion, issued a fresh 
commission. 

The learned Deputy Commissioner in 
appeal from that decision did not at all 
consider the map and the report ; in other 
words there was no finding of the Appel, 
late Court as to whether the decision of 
the Munsif that the map and the report 
^ere n ot to be relied upon was correct or 

3. Deb Harain Kundu v. Amrita Lai Sil. {193S) 
25 A I R Pat 421=177 1 C 156* 


A.L B. 

not. On that ground alone the decision of 
the learned Deputy Commissiouer in appeal 
was liable to be set aside. I do not take 
this case as an authority laying down a 
proposition of law that in every case where 
an Appellate Court rejects the Commis. 
sioner a report, be is bound in law to issue 
another commission. In every case the 
superior Court is to see whether the 8ub. 
ordinate Courts have exercised their dis. 
cretion judiciously or capriciously. In the 
present case I am not satisfied that the two, 
Courts below have exercised the discretionj 
in the least capricious or arbitrary manner/ 
The plaintiff notwithstanding the challenge 
thrown out by the defendants before the 
trial began and notwithstanding the sug. 
gestion of the learned Munsif when the 
trial began, insisted upon a decision of her 
case on the materials which she was able 
to produce, and if ultimately the Courts of 
fact have declined to act on those materials, 
the litigation cannot be allowed to be pro. 
longed simply to give the plaintiff an oppor* 
tnnity to bring forth new evidence. In my 
opinion, the appeal has been rightly dis. 
missed by the learned District Judge and 
it must be dismissed with costs by me here 
also. Leave to appeal is refused. 

S.G./R.K. Appeal dismissed. 
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Ifeonandan Prasad — Appellant.* 

V. 

Girdhar Prasad^ Plaintiff arid others. 
Defendants — Respondents. 

Appeals Nos. 533 and 542 of 1936, De- 
ided on 24th January 1939, from appeU 
ite decrees of District Judge, Mongbyr, 
)/. 13th May 1936. 

(a) Bengal Land Regittralion Acl (7 of 1876). 
•. 78, 81— Contract of IcM^Lewee atsigoing 
*ase — Aiiignee giving notice to lewor and 

tndering rent— Relationibip U created between 
»tor and awignee — Usior’e loU for rent 
gainst assignee is not barred even if lessor not 
egistered* 

Where the assignee from the lessee, while taking 
be assignment, ^vea notice to the lesfloc that he 
5 bound by the contract and actually makes a 
ender of rent to the lessor under the lease, a 
ionsbip is created between the lessor and the, 
ssignee for the purpose of Sec. 81 by the con- 
tact of lease to which each has become party- in* 
uch case therefor© the fact that lessor Is not regu- 
ered is no bar to bis suit for «coven^ rent . 
1 1 R I9St Cal 145 and A I R 1914 Cal 
<n: AIR 191S Cal 4S3. Ref. t? 2T3 C JJ 
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(b) Bibar Tenancy Act (3 of 1934), S, 5 (1) 
and Scb. 3, Art. 2 (b)— Utufructuary mortgagor 
taking lease from mortgagee — Relatioosbip of 
landlord and tenant it created — Landlord's suit 
for arrears of rent is governed by provbions of 
Bibar Tenancy Act. 

A traasActioQ where a proprietor executes a 
usufructuary mortgage and then takes a lease 
from his mortgagee is to be regarded as essentially 
one traosactioD. Such a lease creates the relation* 
ship of landlord and tenant between the parties to 
the lease. Therefore a suit by the lessor for arrears 
of rent is governed by the provisions of the Bihar 
Tenancy Act : 35 All 48 (PC) : A I R 2930 P C 
23 and A I R 1930 Pal 33 (SB)y R,/, [P 973 0 2: 

P 274 C 11 

6. C. De (in No. 533) aod S. M. MuUick 
(in No. 542) —for Appellant. 

S. M. MuUick. A. B. N. Sinha (io No. 
533), K. Dayaland A. fi. N. Sioba (in 
No. 542) — for Respondents. 

James J. — Oo 16th July 1929, the de- 
feudants second party granted a usufructu* 
ary mortgage to the plain tiflf's family and 
on the same day the mortgagees executed a 
lease whereby the mortgagors became their 
tenaots at an annual rent of Bs. 562.8*0. 


This amount of rent was the amount which 
in the usufructuary mortgage bond had been 
mentioned as interest on the mortgage 
money. On 20kb December 1931, the defen. 
dante second party by a registered docu. 
ment assigned their lease to the defendants 
of the first party who gaye notice of the 
assignment to the plaintiff and his family 
and at the same time tendered rent for the 
years 1337 and 1338 Fs. This tender was 
refused because the mortgagees claimed 
interest which was not tendered. Subse* 
quently, in a partition, the whole interest io 
this mortgage was assigned to the plaintiff 
who instituted the suit out of which this 
appeal arises claiming arrears of rent from 
the defendants first party. The Subordinate 
Judge dismissed the suit on the ground that 
the plaintiff was not registered and so under 
b. 78, Land Begistration Act, he was not 
entitled to recover rent. He also held that 
the claim for the years 1337 and 1338 Ps 

limitation. On appeal, tbe 
astt ct Judge oonBrmed the 6ndiag that 
the claim tor 1337 and 1838 wae barred by 
limitation nnder Art. 2. Soh. 3, Bihar Ten. 
ancy Act; but he allowed tbe plaintiff’s 
claim for the later years holding that S 81 

bwause there 

was a contract between the parties. Both 


In Second Appeal No. 688 of 1936. 
appeal of the defendant, Mr. B. 0. 
argues that the learned District Jui 
1939 P/86 & 36 


erred in bolding that the suit was governed 
by the provisions of S. 81, Land Begistra* 
tion Act. Mr. De argues that if the plaintiff 
is to take advantage of tbe provisions of 
S. 81, he must show that there was a coo. 
tract between himself and the defendant 
whom he seeks to make liable. He cites the 
decision io 27 C L J 474^ wherein it was 
held that the contract must be actually be. 
tween tbe parties to the suit. In 46 Cal 
1078- and 24 I C 866,^ it was held to be 
sufficient if there was a contract entered 
into between tbe predecessors of tbe parties 
or the successor of one of the parties and 
another original party. In tbe present case, 
tbe contract was between the plaintiff and 
tbe assignors of the appellants ; but when 
the appellants took the assignment of thel 
contract and gave notice to tbe plaintiff* 
that they were henceforth bound by thisi 
contract by actually making a teoderof rent, 
it conld not be said that their relationship 
was not created by a written contract to| 
which each have become a party. 


On bebaU of the appellant in Appeal 
No. 542 of 1936 Mr. S. M. MuUick argues 
that tbe suit is not a suit for arrears of 
rent but merely for interest on the mort* 
gage money, and that it should therefore 
not be regarded as a suit governed by the 
provisions of tbe Bihar Tenancy Act but as 
a mere money suit based on a registered 
contract. In 35 All 48/ the Privy Oouncil. 
held that a transaction of this kind where 
a proprietor executes a usufructuary mort-| 
gage and then takes a lease from bis mort.j 
gagee is to be regarded as essentially one* 
transaction; and from that decision we may 
infer that if tbe plaintiff took possession of 
the mortgaged property his right bo profits 
would be limited to Bs. 562.8.0 annually; 
but that does not affect the question of . 
whether the velationship of landlord and 
tenant has been established between tbe 
parties. In A I E 1930 P C 13/ tbe Cal- 
cutta High Courti whose decision was 
affirmed by the Privy Counoil, observed 
that a lease executed for the purpose of 
collecting rent was nob excluded from the 




Cal 483=43 I C 726=97 0 L J 474. 

2. Probodh Obandra v. Barish Obandra. (19211 ft 
AIR Oal 146=64 I C 66=48 Oal 1079. 

3. Surya Kanta v. Ananda Mohan. (19141 i 

A I R Cal 890=94 I 0 866. ' ^ ^ 
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operation of the Transfer of Property Act 
by S. 117 of that Act. Mr. Mnllick suggests 
that this would necessarily imply that such 
a lease was not affected by the Bengal 
Tenancy Act; but although a tbika lease 
may be governed by the provisions of the 
Transfer of Property Act this lease creates 
a tenure as defined by S. 5 (1), Bihar Ten- 
ancy Act and a suit by the lessor (or arrears 
,of rent is governed by the provisions of the 
'Tenancy Act. In 11 P L T 669^ a special 
Bench of this Court held that in a traosac- 
tion such as that which took place on I6tb 
July 1929, the rent recoverable by the 
mortgagee was to be regarded not as agri- 
cultural income within the meaning of the 
Income-tax Act but as interest on the 
money advanced. The question of whether 
the mortgagees in the present case might 
or might not be liable to pay income-tax 
on the rent realized under their lease of 
16th July 1929 does not here arise; but 
whether they are liable to pay income-tax 
or not. it is clear that for purposes of the 
present suit they are the landlords of the 
tenure and the contesting defendants are 
tenure. holders as described in S. 5, Bibar 
Tenancy Act. The suit is framed as a suit 
(or arrears of rent. There is no soggestion 
'in the plaint that the plaintiff is suing for 
anything but arrears of rent from a de- 
'faulting tenure.holder ; and the learned 
iDistrict Judge rightly regarded the defen- 
Idant tenure-holder as tenant of the plaintiff 
jand the suit as a suit governed by the pro- 
^•isions of the Bihar Tenancy Act. Under 
Secs. 29 and 3, Limitation Act, we have to 
read into the Schedule of that Act, Art. 2, 
Sch. 3, Bihar Tenancy Act, and in applying 
the law of limitation, Sec. 29, Limitation 
Act, excludes the application of any other 
Article contained in the Schedule of that 
Act. The learned District Judge therefore 
held rightly that the claim for 1337 and 
1338 was barred by limitation. I would 
affirm the decree of the District Judge and 
dismiss each of these appeals with costs. 

Rowland J. — I agree. 

N.S./r.K. Appeals dismissed. 


6. Rainiti Prasad Singh v. Commissioner of In- 
come-tax B. & O., (1930) 17 A I R 
123 I C 617=9 Pat 194=11 P L T 669 (S B). 
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James and Rowland JJ. 

Sital Prasad Sah and another — 

Petitioners. 


Bamdas Sah and others — 

Opposite Party. 
Civil Revn. No. 652 of 1938, Decided on 
26th January 1939, from order of Sub- 
Jndge, Muzaffarpur. 

(a) RevUion^Deemon on question of classi- 
fication of suit for court-fee, adverse to plain- 
tiff^Revision lies. 

Where the decision of a lower Court on the qaes- 
tion of classification of the suit for the purposes of 
court-fee has been adverse to the plaintifi, High 
Coert has jurisdiction to enter into the question 
in revision : AI R I9S8 Pat 22 (FB). Foil. 

[P 275 C I) 

(h) Court-fees Act (1870), S. 7 (iv) (c) and 
S. 7 (iii) and (v) — Title suit in guise of partition 
suit^Ad valorem court-fee must be paid. 

Where a partition suit is aetusllj in the nature 
of a title suit, ad valorem court-fee is payable by 
the plaintiO. whether the suit is regarded as gov- 
erned by Sec. 7 (iv) (c) or by sub-ss. (iii) or (v) of 
S. 7 ; A I H 2023 Pat 22$, Rcl. on, (P 275 0 2] 

(c) Court-fees — Partition suit — Value of suit 
—More property claimed as falling to share 
than that already ponessed^Value of suit for 
court-fee is value of property claimed in excess. 

Where in a partition suit plaintifi alleges that 
a private partition bad been generally unfair and 
estimating bis loss caused thereby at a certain 
figure asks the Court to set aside the partition and 
states that be is in possession of what purports to 

his share in the joint family but that that pro- 
perty in his possession is of less value than the 
property to which he is entitled, then tbo value of 
the suit for the purposes of court-feo would the 
difierenco between the value of the property in bis 
possession and the valne of the property claimed 
by him as falling to his share : S 2 C 582, Disf- 
tfie#: AIR 2932 Mad $i and AIR 2920 Pat 
609, Rei, on, 276 C ll 

B. C. De and K. K. Banerji — 

for Petitioners. 

N. K. Prasad and A. N. Lai — 

for Opposite Party, 

Order. — The plaintiff instituted a suit 
for partition alleging that his uncle Bamdas 
Sah had recently made a partition of a 
portion of the family property which had 
been unfair. He alleged that a bouse had 
been allotted to him which no longer 
belonged to the joint family ; that certain 
other property made over to him had been 
overvalued ; that certain bad debts had 
been made over to him and that the parti- 
tion bad generally been unfair. He esti- 
mated his loss doe to this unfair partition 
at Rs. 8775-8-6. Schedule B of the plaint 
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contained the description of property still 
held by the family as tenants. in^common. 
The plaint bore a court-fee stamp of B$. 
15 ; but the Subordinate Judge considered 
that the suit ought to bare been treated as 
falling under S. 7 (iv) (c), Court.fees Act, 
and he required the plaintiff to pay ad 
yalorem court.fee on the whole value of the 
property contained in Scb. A of the plaint. 
The learned Subordinate Judge in coming 
to this conclusion followed that be consi. 
dered to be the effect of the decision in 6 
I C 582.^ The plaintiff applies for revi. 
sion of that order on the ground that hia 
case cannot properly be treated as fal* 
ling under Sec. 7 (iv) (c), Court.fees Act. 
Since the decision in 16 Pat 766' it can no 
longer be argued that this Court has no 
jarisdiction to enter into this question in 
revision, where the decision of the Conrt 
jbelow on the qaestion of the classification 
of the suit has been adverse to the plaintiff. 

Mr. B. C. De on behalf of the plaintiff 
argues that the effect of that decision would 


be to remove this suit from the category of 
a suit for declaration with consequential 
relief ; because some attempt was made in 
that decision to define the kind of declare, 
tion which is affected by sub s, (c) of S. 7 
(iv). It appears to us that it makes little 
practical difference whether the suit is to 
be regarded as a suit for a declaration with 
consequential relief or as a suit for the pos. 
session of moveable and immovable pro- 
perty governed by sub-secs. (iii) and (v) of 
^tion 7, since in the Courts of Bihar and 
Orissa where the consequential relief sought 
13 recoTBry of possession of land, the plain, 
tiff IS not permitted to value that land at 
a lower rate than would be assessed under 
Section 7 (v). 

In the present case the plaintiff states 
that he is in possession of what purports 
to be his share in the property in Sch. A; 
bub that the property of which he is in pos. 
session is of less value than the property 
to which he is entitled. In 5 I C 682^ the 
plaintiff sought to set aside a decree for 
partition and the Court held that ad valo. 
rem court.fee was payable. In the present 
case there is no decree and the plaint alleges 
that the only instruments of partition were 

unregistered 

ohithas. TVbether these doonments would 


1 0 

2. ^mkhoUwan Sahu v. Snrendta Sabi. 

30 A I R Pftt 23=172 1 0 640=16 Pat 
18 P L T 977 (P B), 766- 


be admissible in evidence or nofc, we need 
not say at this stage; but the plaintiff asks 
that the partition shall be set aside and so 
a parallel might be found with the facts in 
5 I C582.^ The learned Subordinate Judge 
interpreted that decision as implying that 
court.fee was to be paid on the whole value 
of the property which was to be brought 
under partition, though there is nothing in 
the decision which implies that this was 
the intention of the Court. The learned 
Subordinate Judge mentioned a decision of 
the Madras High Court in 129 I C 824^ 
where the difference between the value 
of the properties allotted to the plain- 
tiff in a partition and the value which he 
claimed was treated as the value of the 
suit for the purposes of court.fee. The 
learned Subordinate Judge considered that 
he was bound by the decision in the Cal- 
cutta High Court; but as we have said, 
there is nothing to indicate in the Calcutta 




was to be calculated. It is suggested on 
behalf of the respondent that courfc.fee 
ought to be calculated on the value of the 
plaintiff’s share in the properties contained 
in Scb. A; but it appears from the plaint 
that the plaintiff is already in possession 
of a share which is approximately what he 
claims though in deffcit by Rs. 8775. In 
1 P L T 529* the Taxing Judge of this 
Court was dealing with a partition suit in 
which the plaintiff was out of possession 
of a portion of the property of which he 
sought partition. The direction of the Tax. 
ing Judge amounted to this, that the plain, 
tiff had to pay ad valorem court.fee on the 
amount by which his shore in possession 
was stated to be of less value than the 
share which he claimed; and that so far as 
he was in possession of an adequate share 
no ad valorem court.fee was payable. It has 
always been held in this Court that so far 
as a partition suit may actually be in the 
natare of a title snit, ad valorem court.fee is 
payable by the plaintiff, whether the suit 
IS regarded as governed by 8. 7 (iv) (o) or 
by sub.ss. (iii) or (v) of S. 7, we need only 
oito the decision in 6 P L J 662,® 

accordingly be allowed 
to this extent, that the order of the Sob. 

= 3 P r. T 998. ^ - 6 Pat L J G62 


276 Patna 


Dhrubeshwar Lal V. Kantu Laik (Agarwala JJ 4. 1, R, 


ordinate Judge reQuiring the paycDODb of 
ad valorem court-fee on the sum of Rupees 
85,294 is set aside. The plaintiff has to 
pay court-fee on the amount by which his 
share in possession is in dehcit of the share 
which he claimed, namely on Rupees 
8775-8-6. Wc make no order for costs. 

N.S./p.K. Order acccrdhighj. 
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Harries C. J, and Agarwala J. 

Dhrubeshtvar Lal Singh Deo and 
another — Defendants — Appellants. 

V. 

Kantu Laik, Plainti^, ayxd oiherSt 
Defendants ^ Respondents. 

Appeal No. 910 of 1937, Decided on 16th 
November 1938, from appellate decree of 
Dist. Judge, Manbhum, Purulia, D/. 19th 
July 1937. 

(a) Practice — Three bretberi holding tenure 
— Tenure «o1d in execution of rent decreei ^ 
Landlord purchaamg tenure and settling tame 
with another — Brothers hling suits to set aside 
sales — High Court decreeing two suiU — Privy 
Council dismissing one — Privy Council order 
held had no effect of extinguishing interest of 
other brother. 

A tenure held by three brothers was sold in 
execution of three rent decrees against them and 
was purchased by the landlord who subsequently 
settled the same with predecessor of plaintifls. Of 
the three suits by tho brothers to set aside the 
sales two were decreed by the High Court by one 
judgment and on appeal to the Privy Council in 
the suit by one of the brothers, the High Court 
decision was reversed. The purchaser of the one- 
third share of the other brother sued for partition; 

Held that the order of the Privy Council did 
not even impliedly reverse the judgment of the 
High Courts© far as it concerned the other brother 
against whom the High Court decree had become 
final and it could not have the effect of extin- 
BuUbiDB the right which bad been found by the 
Hiflb Court to have existed in him : 3 Cal 30 and 
Ain 1923 P C 267, Bel. on. [P 377 0 3] 

(b) Record of Rights— Cor rectnew of entry 
cannotbe raised in second appeal for first time. 

Whether an entry in the Record of Rights be 
correct or not, cannot be opened in second appeal 
for the first time. The entry must be presumed 
to bo correct in the absence of evidence showing 
it to be wrong. ^ 

B. S. Chatterji — for Appellants. 

U. N. Banarji — for Bespondents. 

Agarwala J. — This appeal is by the 
defendants from a decision of the District 
Judge of Manbhum confirming a decision of 
the Subordinate Judge decreeing the plain- 
tiff s claim. The plaintiff sued for partition 
basing his title on a purchase from Maha- 


nanda Chakra varty, who was himself tho 
purchaser of the one.third share of one 
Sarobar in execution of a decree obtained 
by the Rajah of Pachet, the proprietor of 
the land in dispute, in 1902. The defen- 
dants claim that the whole of the estate, 
namely Ranipukur lot, which includes the 
property in dispute, was settled with them 
by the Raja in 1879. It is necessary to refer 
to a previous litigation respecting this land 
in order to decide the rights of the parties. 
Ranipukur lot was the property of the Raja 
of Panchot. Three brothers Chbatradhari, 
Gadadbar and Sarobar were the holders 
of a tenure including all the mauzas in 
Ranipnkur lot. The ^ja instituted a suit 
for rent of the tenure against Chbatradhari 
in 1870 and obtained a decree. Another 
suit was instituted against the same person 
in 1874 and resulted in a decree. This was 
followed by a suit against all the three 
brothers which resulted in a third decree. 
In execution of these decrees, the tenure 
was put up to sale in 1878 and purchased 
by the decree. holder. In the following year, 
the decree-holder made a settlement with 
the father of the defendants. Thereafter 
three suits were instituted by two of the 
judgment-debtors and a son of the third to 
set aside the sale. The suit instituted by 
the son of Chbatradhari abated on account 
of the death of the plaintiff. The two suits 
instituted by Gadadbar and Sarobar failed 
in the first Court. In both these suits the 
plaintiff Baja appealed. The appeals were 
beard together and were disposed of by one 
judgment. They resulted in the decision of 
the trial Court being reversed and two 
decrees being prepared in favour of the 
defendants Gadadbar and Sarobar. In one 
of these suits, namely in the suit that had 
been institute by Gadadbar, the father 
of the defendants appealed to His Majesty 
in Council impleading Sarobar as a pro 
forma respondent. Gadadbar died during 
the pendency of the appeal and Sarobar w^ 
then made his legal representative. The 
result of tho appeal to the Prwy Counci 
was that the decision of the High Court 
in the suit instituted by Gadadbar was 
reversed. As a result of those proceedings, 
the defendants now contend that what was 
purchased by the plaintiff’s predec^or-in- 
title in 1902 was not the title of Sarobar 
but an illusory title, the contention being 
that Sarobar *8 interest had been extin- 
guished by the decUion of the Privy Ooun. 
oil in the appeal in Gadadbar s ^se. T e 
order of His Majesty in Council does not 
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expressly reverse the decision of the High 
Conrt in the case instituted by Sarobar; 
but it is contended by the learned advocate 
for the appellants in this Court that the 
decision of the High Court in that case ^as 
reversed by necessary implication. 

Id 3 Cal 30^ Garth C. J. pointed out the 
danger which follows from holding that a 
decree in one suit is impliedly reversed 
by a decision in another suit. The Chief 
Justice’s judgment was a dissenting judg* 
meat agreed to by Jackson J. in a Bench of 
five Judges, and was approved of recently by 
the Privy Council in 46 Mad 895.* That 
was a case in which a landlord had sued 
his tenants for the acceptance of pattas at 
certain rates for wet lands. The suits were 
dismissed by tbe Revenue Court and by 
the District Judge on appeal. Tbe High 
Court in second appeal reversed the deoi- 
sioD bolding that tbe pattas tendered by 
tbe zamindar were proper. This decision 
was reversed by the Privy Council sii years 
later on the groand that the appeals to tbe 
High Conrt had been concluded by find, 
logs of fact. Between the date of tbe decree 
of tbe High Court and tbe date of the order 
in Council, the zamindar bad recovered 
rent decrees in accordance with tbe deci- 
sioD of the High Court* The tenants, after 
the order in Council in their favour, sued 
to recover the amounts by which the rents 
paid by them after tbe High Court decree 
exceeded the amounts for which they bad 
been liable by tbe Order in CounciL It was 
held that tbe decision of the Privy Council 
had nob superseded the decrees under which 
the rent had been paid and the tenants 
wore not entitled to recover. That decision 
was sought to be distingniebed in the pre* 
sent case by reason of the fact that Sarobar 
was a pro forma respondent in the appeal 
whi<^ was preferred in the case instituted 
by Qadadbar. It must be remembered 
however that in the suit which had bean 
institute by Sarobar himself, the decree 
of the High Court had become final. He 
was not therefore interested in the appeal 
in Gadadbar s case in resisting the claim 
^ftt was made by the appellants to His 

and there is nothing in 
^bich it can 

T « ^ intended by their 

Lordships of the Privy Counoil to interfere 

l^Jogesb Obuoder I>utb v K»u 

(1877) seal 80-:10 LR 6(F B)! '^^^ 

.3. Bommadovara Naganna Naldu v Vanka..n 

payya, [1933) 10 A I R P 0 167=Ta i n «oi 

=48 Mad 896=60 1 A aoi fp 0)7 ® 


with tbe decision of the High Court iDj 
Sarobar s case. I would therefore hold thatj 
the decision of tbe Privy Council in Gada* 
dbar’s case did not have the effect of extio.{ 
guisbing tbe right which bad been found' 
by tbe High Court to exist in Sarobar. 

It was next contended by tbe learned 
advocate for the appellants that the entire 
tenure having been settled with them in 
1879, they were patnidars and that the 
interest, if any, acquired by tbe plaintiffs 
by their purchase in 1902 was an interest 
subordinate to the appellants. This case 
was not made in either of tbe Courts below. 
In tbe Record of Rights the defendants 
(appellants) have been recorded only with 
respect to two.tbirds of tbe patni interests 
Whether tbe entry in tbe Record of Bights 
be correct or not, cannot be opened in this' 
second appeal. The entry must be pre-l 
sumed to be correct in tbe absence of evi-j 
dence showing it to be wrong. From the' 
known facts of tbe present easei it appears 
that the parties themselves have always 
acted on tbe assumption that tbe entry is 
correct ; its correctness cannot now be 
impugned. The result therefore is that the 
appeal must be dismissed with costs. 

Harries C. J*— I agree. 

S.G./r.k. Appeal disynissed. 
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MoHA>JAD Noon AND Dhavle JJ. 
Denimadho Pd, Singh — Appellant. 

V. 

llemchandra Hitter — Respondent. 
Misc. Appeal No. 338 of 1988, Decided 
oD 5th December 1936. 

Bibar Money*L«n<iert Act (3 of 1938),$. 15 
— S. IS it void being repugnant to O. 34, Civil 
procedure Code, 

Section 16. Bihar MonoyLendors Act, la void, 

11 not on account ol its repugnancy to 0. SO. R. 11 

12 n « iJ® repugnancy to tho provisions 

ol 0, 04, Civil P. 0. [P 277 0 3] 

Jad^ment* — This is an appeal against 
the order of the learned Subordinate Judge 
refusing to 6x, under S. 16, Money-Lenders 
Act, instalments of a final mortgage decree 
for sale. Among the grounds given by the 
learned Subordinate Judge, one is that in 
his opinion perhaps that Section is void on 

that 

that Section is void, if not on account of its 
repugnancy to O. 20. R. 11 ( 2 ), on account 
of Its repugnancy to the provisions of O. 84. 
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A Full Beucb of this Court of which one of 
us was a member and another Division 
Bench of which another of us was a mem. 
her have held that the provisions of a pro* 
vincial law which are repugnant to any 
existing Indian law relating to matters 
enumerated in List III of Sch. 7, Govern- 
ment of India Act, are void to the extent of 
that repugnancy. We are clearly of opinion 
that S. 10, Money-Lenders Act is repugnant 
for that reason. So far as this Court is con. 
cerned, the decision of the Division Bench 
and that of the Full Bench are binding upon 
us. The appeal is accordingly dismissed. We 
certify that this case involves a substantial 
question of law as to the interpretation of 
the Government of India Act and we grant 
a certihcate in the terms of S. 205 of tbe 
Act. 


d.s./e,k. 


Appeal dismissed. 
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Harries C. J. and M.anoear Lall J. 

Kedar Nath Sahu — Plaintiff — 

Appellant. 

V. 

Basanl Lal Sahu and others — 

De/e^idants — Bespondents. 

First Appeals Nos. 182 and 190 of 1937, 
Decided on 27tb January 1939* 

Civil P. C. (1908), O. 32, R. 7— Arbitration 
^Reference without leave of Court exprewly 
recorded with reason renders all proceedings 
invalid at the option of minor. 

Ad agreement to refer to arbitration is such an 
agreemcDt as is contemplated by O. 32, Rule 7. 
Hence, where a minor is a party to litigation no 
effective reference to arbitration can be made by 
the parties unless the next friend or guardian ad 
litem Brsi obtains leave of tbe Court to agree to 
any such reference. Merely obtaining an order 
referring the matter to arbitration is not sufficient. 
The Court must first be asked on bobaH of tbe 
minor for its leave to permit the guardian to agree 
to a reference to arbitration and tbe Court most 
expressly record its reasons for giving or rcfnslng 
such permission. It is only alter obtaining the 
leave of tbe C^art that the guardian can agree to 
a reference to arbitration and any agreement 
without such leave will render all subseqaeot pro- 
ceedings invalid at the option of the minor : 
AI Ji 2937 All 66 (F B): A I It 1917 Mad 672 : 
Ain 2031 Dorn 600; Ain 293i Cat 845; A I U 
1916 Pat 223 and 30 Mad 293 (P C), FolL : 
Ain 1925 Cal 475, Not /oll^ [P 280 C 2) 

Brabmadeva Narayau (in No. 182} and 
B. C. De and K. K. Bingb (in No. 190) 

— /or Appellants. 

Ray Guru Saran Prasad, Ray Paras Nath 
(ia both tbe appeals) aod Brabmadeva 
Narayau (in No, 190) — 

for Respondents. 


Harries C. J. — These are two connected 
appeals from a decree of tbe learned Sub. 
ordinate Judge of Muzaffarpur dismissing 
tbe plaintiff's claim for a declaration that a 
certain award and a final partition decree 
based upon it is not binding against the 
plaintiff. appellant. 

First Appeal No. 182 of 1937 is an 
appeal brought by tbe unsuccessful plain- 
tiff, whereas First Appeal No. 190 of 1937 
has been preferred by defendants 2 to 4. 
As will appear hereafter, it is clear that 
these defendants cannot challenge the 
decree of tbe Court below, and Mr. De who 
has appeared on their behalf has asked for 
permission to withdraw. tbe appeal. In the 
circumstances, I think it is right that this 
appeal should be withdrawn; but these 
defendants must pay to Basant Lal Sahu, 
defendant 1, tbe costs which tbe latter has 
incurred as a result of this appeal. 

In tbe year 1929 Basant Lal Sahu, 
defendant 1, brought a partition suit No. 89 
of 1929 against defendants 2 to 4, and tbe 
present plaintiff who was a minor repre. 
sented by bis guardian ad litem defendant 3. 
On 29th February 1932, a preliminary 
decree was passed and defendant 2, who 
was tbe karta of the joint family, was 
ordered to furnish a full account of bis 
dealings with the family property. On 18th 
December 1934, during the pendency of the 
proceedings relating to tbe account which 
had been ordered, the parties agr^ to 
refer tbe matter to arbitration and in doe 
course a reference to arbitration was made 
by the Court. At this stage tbe present 
plaintiff, who was then a minor and a 
defendant, was represented, as I have stated, 
by defendant 3 as his guardian ad litem. 
No application was made on behalf of 
the present plaintiff to the Court for 
leave to refer the matter to arbitration. 
On 2nd March 1935, the ap^inted arbi* 
trator made his award. Objections were 
preferred by various parties which were 
disposed of, and in due course a decree was 
passed in terms of the award. The suit out 
of which this appeal arises was brought by 
the plaintiff for a declaration that this 
award and the final decree, which is ba^ 
upon it, is null and void and not binding 
upon him. It was contended on behalf of 
the plaintiff that as the leave of tbe Court 
was not obtained by the guardian ad Utem 
before agreeing to refer the matter to arbi- 
tration tbe whole of the proceedings there- 
after were vitiated and in consequence the 
award and decree are a nullity. Defendaots 
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3 to 4 did Dot file a written statement and 
have in fact appeared through counsel in 
this Court and supported the plaiotifi's 
conteotioD. Defendant I contested the suit 
in the Court below and urged that the 
omission to obtain the leave of the Court 
before agreeing to arbitration did not 
vitiate the proceedings. 

The learned Subordinate Jude came to 
the conclusion that the failure to obtain 
leave of the Court before referring the 
matter to arbitration was not fatal and that 
the award and the decree based upon it 
were binding upon the plaintifT. As I have 
stated* both the plaintiff and defendants 
2 to 4 have preferred appeals; but as 
the appeal by defendants 2 to 4 has been 
withdrawn* it is now only necessary to 
consider the plaintiET's appeal. It is com* 
moQ ground that no application was made 
to the Court by the guardian ad litem of the 
present plaintiff for leave to enter into an 
agr^ment to refer the matter to arbitra* 
tioD. According to the plaintiff's cooteo. 
tion, the failure to obtain such leave vitiates 
the whole of the subsequent proceedings. 
Defendant 1. who is the only contesting 
respondent, has argued that no such leave 
is necessary and accordingly that failure to 
obtain leave does not vitiate the whole 
proceedings. The procedure to be followed 
when all parties to a suit agree to refer 
their differences to arbitration, is governed 
by Para. 1, Scb. 2, Civil P. C., and that 
Paragraph is in these terms t 
(1) Whore in any suU all the parties iotereskd 
agrae that any matter In diflerenoe between them 
shall be referred to arbUration, they may, at any 
time bifore judgment is pronounced, apply to the 
Court for an order of reference. 

(3) Ever; such application shall be id wtitiog 
and shall state the matter sought to be referred. 

This paragraph makes do reference to 
the procedure to be adopted where one of 
the interested parties is a mioor. Howeyer 
0. 82, Rule 7, Civil P. C., deals with the 
proeedore to be followed wbea a oest 
friend or guardian of a minor enters into 
any agreement or comprothise. 0. 32, R. 7 
provides as follows : 

•Ik ** for tho suitsball, 

‘of- “Prwsly recorded 

in the proceedings, enter into any astcemcot or 

““promise on tehsU ot a minor with reference 

j’ , agreement or compromise 

entered into without the leave of the Oourt so 

On behalf of the plaintiff .appellant it has 
been argued that Para, 1, Schedule 2, Civil 


P. C., is subject to the provisions of O. 32, 
Buie 7. Accordingly, it is contended that 
wbei‘e the next friend or guardian ad litem 
of a minor party agrees to join in a refer- 
ence to arbitration, the leave of the Coort 
to do so 00 behalf of the minor must be 
obtained by the next friend or guardian 
ad litem and expressly recorded in the pro* 
ceedings in compliance with the terms of 

0. 32, E. 7, Civil P. C., and that theomis* 
sioD to obtain leave will render au award 
or any decree based upon it voidable as 
against the minor. 

In my opinion this view is well-founded. 
The precise point arose in a case decided 
by a Full Bench of the Allahabad High 
Court, I L R (1937) All 317.^ The Full 
Bench , of which I was a member, held 
that Para. 1 of Scb. 2 to the Civil P. C. was 
subject to the provisions of O. 32, Buie 7. 
Accordingly, it was held that where a 
guardian ad litem bad failed to obtain the 
leave of the Court to refer a matter to arbi- 
tration, an award and a decree based upon 
it Were voidable at the instance of the 
minor. There was some difference of opi- 
nion iu that case; but upon this point the 
three Judges comprising the Bench were 
unanimous. 

In 39 Mad 853,” a Bench of the Madras 
High Court also stressed the necessity of a 
guardian ad litem obtaining the leave of 
the Court before entering into an agree- 
ment. The Bench held that a suit could be 
brought on behalf of minors to set aside a 
decree passed on a compromise in another 
suit or appeal in which the minors were 
parties, on the ground that leave of tho 
Court under O, 32, E, 7, Civil P. C. was 
not obtained by their guardian ad litem to 
enter into the compromise on their behalf. 
The Bench further held that leave of the 
Court under 0. 82, E. 7 must be obtained 
by a guardian ad litem of minors for agree- 
ing on their behalf to refer through Court 
the subject. matter of a suit to arbitratioD ; 
and where no such leave was obtained, a 
decree passed on an award is not binding 
on the minors and a suit could be insti. 
tnted on behalf of the minors to obtain a 
declaration that the decree was not binding 
on them. It was further held that the 
avoidance of a decree in a partition suit 

1. Mt. Mariam Bibl v. Amina Blbl, (19371 S4 

A I R All 66=107 1 0 99 = I L R (1937) All 

317=1936 A L J 1338 (P B). 

9. Vijaya Ramayya y. Venkatasubba Rao, (1917) 

4 A 1 R Mad 072=39 I 0 881=8Q M L J 465 

=39 Mad S5S« 
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Tvill have the effect of re-opening the ^hole 
suit IQ respect of all the parties thereto, 
and on an application being made, the 
Court must proceed with the trial of the 
suit. 

A similar view was taken by a Bench of 
the Bombay High Court in A I R 1931 
Bom oOO^ in which it was held that the 
provisioDS of O. 32, B. 7 were imperative, 
and that where one of the parties to a suit 
was a minor and represented by bis mother 
as guardian and the suit was referred to 
arbitration by the parties by a reference 
made without the sanction of the Court, 
the award and decree passed in terms of 
the award were void. The case in A 1 B 
1934 Cal 845* is to the same effect. 


There is also a decision of this Court, 
AIR 1916 Pat 223,® which supports the 
contention of the appellant in this appeal. 
Id that case it was expressly held that no 
next friend or guardian could compromise 
a case on behalf of a minor without the 
leave of the Court expressly recorded in the 
proceedings and that the action of a Court 
in referring a case to arbitration in accord* 
ance with the compromise between the 
guardian of a minor and other parties to a 
suit was nob equivalent to approving of the 
compromise on behalf of the minor. At 
page 225, Chamier C. J. observed : 

1 am not prepared to whittle away the salutary 
prorisloDS of 0. 32, R. 7. In my opinion the com- 
promise was not binding on the minor, inasmuch 
as the leave of the Court had not been obtained 
before his guardian thought ft to withdraw her 
iipplicatioD for that leave. 


The importance of a guardian ad litem 
obtaining the leave of the Court before 
entering into any compromise on behalf of 
the minor was considered by their Lord- 
ships of the Privy Council in 36 Mad 295. 
In that case a member of a joint family 
brought a suit for partition. Defendant 3 
was the father of defendant 6 who was a 
minor, and the Court appointed the father 
guardian ad litem of bis son. The father 
entered into a compromise without obtain, 
ing the leave of the Court, and their Lord* 
ships held that such compromise and the 
decree passed upon it was not binding upon 

3 . Sadashivappa Qangappa ^ang^pa Oban- 
virappa, 6^31) 18 A I R Bom 500=134 IC 
1221=38 Bom L B 1038. 

4 Nqrul Anwar v. Sm. Goleuoor Bibi, (1984) 21 
A 1 R Cal 846=163 I C 289=62 0 L J 621. 

5. Hanuman Bai v. Jagdis Rai, (1916) 8 A I R 

6. I^w. U918) 36 Mad 
295=19 I 0 615=40 I A 132=1913 M W N 
576=25 M L J 160 (P C). 


the minor on his attaining majority. This 
decision of their Lordships does not deal 
with the question whether an agreement to 
refer to arbitration is within O. 32, R. 7 : 
but it does lay down that the provisions of 
O. 32, B. 7 are mandatory and that failure 
to comply strictly with them will render any 
compromise or agreement or any decree 
based on such voidable at the instanoe of 
the minor. Counsel for the respondent has 
relied upon a Bench decision of the Calcutta 
High Court, AIR 1925 Cal 475.^ In that 
case Suhrawardy J. did in terms hold that 
an agreement to refer to arbitration is not 
such an agreement as is contemplated by 
O. 32, R. 7, Civil P. C. Page J., who was 
the other member of the Bench, does not 
appear to have taken the same view ; and 
in my judgment the view of Suhrawardy J. 
cannot be accepted in face of the large body 
of authority to the contrary to which I 
have referred. 

In my judgment the agreement to refer 
to arbitration is such an agreement as is, 
contemplated by O. 32, R. 7, Civil P. C.j 
Where a minor is a party to litigation no 
effective reference to arbitration can be 
made by the parties unless the next friendj 
or guardian ad litem first obtains the leave; 
of the Court to agree to any such refer-' 
ence. Merely obtaining an order referring; 
the matter to arbitration is not sufficient.! 
The Court must first be asked on behalf ofj 
the minor for its leave to permit the 
guardian to agree to a reference to arbitra. 
tion and the Court must expressly record 
its reasons for giving or refusing such per. 
mission. It is only after obtaining the 
leave of the Oonrt that the guardian can 
agree to a reference to arbitration and any 
agreement without such leave will render 
all subsequent proceedings invalid at the 
option of the minor. It is clear from the 
terms of 0, 82, R. 7 that the minor only 
can challenge an award or a decree based 
upon it made after a reference without 
obtaining the Courts leave. Sub.sec. (2/, 
O. 32. B. 7, Civil P. C.. expressly provides 
that the minor can avoid the award or 
decree ; but the other parties to the refer- 
ence cannot. As the reference in the pre- 
sent case was made without the guardian 
of the minor first obtaining the leave of 
the Court, the plaintiff, who was the minor 
defendant in the suit, can challenge the 
award and the decree based upon it. The 
other pa rties to the suit, namel y defen.* 
7, Debi^ud-Din v. Amina BibI, (1925) 12 AIR 
Cg\ 475=78 I C 335. 
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dants 2 to 4, caoDOt cballeoge the proceed* 
logs and for that reason the appeal 
preferred by them has in my view been 
rightly withdrawn. 

For the reasons which I have given, I 
am satisfied that the award and decree 
based upon it passed in the partition suit 
No. 89 of 1929 are not binding upon the 
plaintiff.appellant, and that being so, his 
suit in the Court below should have been 
decreed. I would therefore allow this 
appeal, set aside the decree of the learned 
Subordinate Judge and decree the plain* 
tiff's claim as prayed. The effect of this 
will be that the whole suit will be re-opened 
in respect of all the patties from the point 
at which the matters were referred to 
arbitration and the Court on application 
being made to it must proceed with the 
trial of the suit from that point The 
plaintiff.appellant will have bis costs in 
this Court and in the Court below. The 
defendant. appellants in Appeal No. 190 of 
1937 which baa been withdrawn, must pay 
tho costa of the defendant^respondeDt in 
that appeal, which we fix at Rs. 100. 

Manohar Lall J,— I agree. 

S.G./n.K. Appeah allowed^ 
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James J. 

Bhupal and others — Petitioners. 

7. 

Abdul Hakim and others 

Opposite Party. 

Ci-imiDal Rotd. No, 665 of 1938, Deoi. 
ded on 9th January 1939. from order of 

2^‘f jJiy l'93a"‘ 

Com direcUng him to pronounce judgment 

••ideac* •• • whole — 
Iwn.ferred. ewe 
— SueccMor u not 

«S.dVATp"' 

S. 145, the order o( 
‘8“o«ng tho ovideneo 

menT ‘ directing him to pronounce judg. 

meat a^r conBlderntlon of the evidence as « 

the original Magietrate halnrtrans 

d^aai^“tKt®*J* to his sueoieor for 

him to examme witsessea other than those ^ 
gloally produced before bh predeeemor. ^ 

[P 381 0 8; P S63 0 IJ 


S. C. Mazumdar — for Petitioners. 

M. Yasin Yunus — for Opposite Party. 

Order. — This application arises out of 
proceedings under Sec. 145, Criminal P. C. 
The subject-matter is a certain small plot 
of uncultivated land entered in the Record 
of Rights as gair mazrua malik with a note 
that it is parti qadim. The petitioners’ 
party claimed that this was a mahant 
asthan of long standing on which acts of 
worship were performed by Hindus; while 
the opposite party which included the 
zamindars claimed that it was used for 
worship at the time of the Id-ul-Fitr and 
Babri.i.id festivals, certain portion of it 
having been given in wakf by the zamin. 
dars for that purpose. Thirteen witnesses 
were examined for the petitioners' party 
and eleven for the opposite party. Th&| 
Magistrate ignoring this evidence as a 
whole, attached the land under Sec. 146 
relying exclusively on the evidence of the 
Snperintendent of Police. The High Court 
set aside this order directing that the Magis. 
trate should pronounce judgment after con- 
sideration of the evidence as a whole The 
Magistrate who bad originally beard the 
case bad been transferred and another 
Magistrate to whom tbs case was trans- 
ferred for disposal re-heard all the wit. 
nesses of both parties and has now given 
judgment. He has found that the peti- 
tioners have failed to prove that the land 
IS by long custom used as a mahant asthan, 
so that the entry in the Record of Rights 
remains unrebutted which shows the land 
as in possession of the Mahomedan land, 
lords. As these landlords had said that they 
had given portion of the land in wakf for 
the Id-ul-Fitr and Bakri-i-id prayers, the 
Magistrate accepted this statement and 
dMlared the possession of the second parly, 
the Mahomedan party as a whole. 

When the case was taken up on the 
second oc^ion, the first party came for. 
ward with a list of 174 witnesses whom 
they desired to summon. Tho Magistrate 
protest^ that the list was too long, where, 
upon the number was reduced to 92. The 
Magistrate said that the list was stiU too 
would Proposed that the best course 

k J w ooly those witnesses 

when the case 
wee before his predecessor. He aooordinRlv 
summoned only thirteen witnesses for the 
ret party, and Mr. Mazumdar on behalf of 
that party argues that in this the Macis 
trate acted illegally. It is to be obaeJfad 
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that if the Magistrate who originally beard 
ithe case had not been transferreo, there 
would hare been no occasion for the exa- 
mination of any further witnesses at all; 
jbut since that Magistrate had been trans. 
'(erred, it was necessary that the witnesses 
should bo esamioed again. The Magistrate 
|bad power to issue process on these wit* 
nesses under sub*s. 9 of S. 145: but, it can- 
,oot be said that any obligation lay upon 
him to summon any witnesses other than 
•those originally produced by the parties in 
^his proceeding. I do not find that at the 
time any witnesses attended whose evidence 
was not accepted or that the first party 
actually produced any evidence which the 
Magistrate disregarded. 

Mr. Mazumdar suggests that the entry 
in the Record of Rights is not essentially 
against the claim of the first party; but 
that entry describes the landlords as the 
persons in possession of the land and des- 
cribes DO rights vested in anybody else. 
This was pointed out by Muhammad Noor J . 
in the earlier proceedings with a remark 
that if none of the evidence was sufficient 
to show that the entry in the Record of 
Eights was wrong, that entry mast prevail 
and the decision of the Magistrate must be 
in favour of the landlords. Mr. Mazumdar 
further objects that the proceedings ought 
to have been under S. 147, Criminal P* C. ; 
but the procedure described by that Section 
is the same as that prescribed by S. 145. I 
do nob find any irregularity in this pro- 
ceeding which would warrant interference 
in revision. The application is dismissed. 

D.s./b.k. Applicciion dismissed. 
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Fazl Aki and Varma JJ. 

Biranchi Sin^h — — 

Appellant. 


.Yani Eumar Sinoh — Pfamft# — 

Respondent. 

Appeal No. 740 of 1936, Decided on 
I2bh December 1938, from appellate decree 
of Sub.Judge, Monghyr, D/- 20th Jane 
1936. 

Limitation— Statute* of— Retro »pccliTe eWecI 
— Act of UmiUtion which regulate* procedure 
take* effect immediately — But. if it 
reasonable time for the enforcement of eaui- 
ing caute of action it doei affect cause of 
action already accrued. ^ 

A statute which takes away or impairs ngbts 
acquired oader the existing law must not be con- 


strucd to have retrospective force unless hj express 
words or by ne ces sary impUcation it appears that 
such was the inteution of the Ijegislature which 
passed it. Ordinarily, the enactments which r^u* 
late procedure take eSect immediately; and hence 
an Act of limitation being law of procedure will 
govern all proceedings to which its terms areappli- 
cable from the moment of its enactment. But when 
the new statute of limitation reduces the time 
previously allowed for the commencement of a 
suit and does not come into force forthwith and 
allows reasonable time for the enforcement of the 
existing causesof action, the Court will not hesitate 
to bold that the statute may aflect causesof action 
already accrued in the same manner as those 
accruing after its passage : 6 Bom 26: 17 C W K 
S69 and MB 1914 Cal 606 (F B). Foil.; A I B 
1916 Mad 607; A I B 1916 Had 912 (P B) and 
il852)21LJlIC 193, Hc/.JP 283 O 1;P 385 C 2] 

(b) Bihar Tenancy Act (8 of 1934), Sch. 3, 
ArL 2 (b) (ii) — Suit for claims before the Act 
but hied aherwards is governed by new Act. 

A suit to recover arrears of manhunda nnt 
which became due before the new Act came into 
force but filed afterwards is governed by the new 
Act and not by the Bengal Tenancy Act which is 
repealed by the new Act. [P 285 C 2] 

M. K. Makherjtw — for Appellant. 

G. N. Mukherjee — for Sespondeni. 


Fazl AH J This app^l arises out of 

I suit instituted by the plaiobiff-respondent 
;o recover arrears of manhuDda rent for 
he years 1339 to 1342 Faali. The suit 
laving been decreed by the Courts below, 
;he defendants have preferred this second 
tppeal. As the suit was instituted by the 
jlaintiff after the Bibar Tenancy Act came 
nto force, it is contended on behalf of the 
ippellant that the period of limitation which 
vill govern the suit is the period provided 
3 V the new Act and so the claim for the 
.ears 1339 and 1340 Faali is time-bar^ 
inder Sch. 3. Art. 2 (b) (ii) of that Act. On 
‘he other hand, it is contended on bebalt 
3 f the plaintiff that inasmuch as the claim 
for the rent of the years 1339 and 1340 
irose before the passing of the new Act, 
the suit most be governed by the Bengal 
Tenancy Act as it stood before the new Act 
was passed. The parties have cited before 
us a number of decisions, the most rewnt 
decision being that of a Division Bench o 
this Court in Second Ap^l No. 906 m 
1936' which supports the view put forward 
on behalf of the appellant. This dwision 
has already been followed by 
in Second Appeals Nos. 978 and 9^9 of 
1936, but as its correctness was ohallengea 
both in the present appeal and in Sewnct 
Appeals Nos. 978 an d 979 of 1936 and as 

1 . Shaikh B«vaat v. Gopi Nath 

in (1939) 26 A I R Pat 122=20 P L T 33. 
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If the Act had come into oporatioo immediately 
alter the time of its beiog passed, the hardship 
would ha^e been so great that we might have in* 
ferred an iotei^ioD. on the part of the Legislature, 
cot to give it a retros|>eetivo operation: but when 
we see that it contains a provision suspending its 
operation for six weeks, that must be taken as an 
intimation that the Legislature has provided that 
as the period of time within which proceedings 
respecting antecedent damages or injuries might 
be taken before the proper tribunal. « • » .a certain 
time was allowed before the Act was to come into 
operation and that removes the difficulty. 

Again in 17 C \V K 8S9* ilookerjee J. 
obser^dd as follows : 

^ On the otherhand, where a new statuteof limita- 
lion reduces the time previously allowed for com* 
mencement of the suit, but does not come into 
operation forthwith and allows a reasonable time 
for the enforcemeot of existing causes of action, 
tbc Court will not hesitate to bold that the statute 
mayaf€ct Cfiu$£S of action alrtady accrued in the 
same manner as those accruing after its passage. 

The observations made by Mookarjee J. 
were approved by a Full Bench of the 
Calcolfca Bigh Court in 41 Cal 1126^ ab 
p. 1126 as will appear from the following 
extract from the judgment delivered by Sir 
Lawrence Jenkins in that case : 

The law as amended may regulate the procedure 
in suits In which the plaintiff could comply with 
Its provisions, but cannot govern suits where such 
compliance was from the first impossible. Tho 
effect is to regulate not to confiscate. There are 
thus two positions, where in accordance with its 
provisions a suit could be brought after the passing 
of the amendment, it may be (hat Vio amendment 
would apply, but where It could not then tho 
amendment would hava no application. 

I have underlined (her© italicized) certain 
passages in the above quotations to show 
that neither Mookerjee J. nor Sir Lawrence 
Jenkins meant to lay down any rigid rule 
to the effect that whenever the operation 
of a statute is postponed, the Court must 
draw the inference that the statute was 
intended to affect causes of action already 
accrued. That there may be cases in which 
such an inference cannot reasonably be 
drawn, may be illustrated by the decisions 
of the Madras High Court in 38 Mad 101' 
and 39 Mad 645.^ In these cases, the ques. 
tion of limitation arose in connexion with 
the listates Land Act passed by the Madras 
Legislature ip March 1908. It was stated 


we hava baao pressed to refer this case to a 
larger Beach, I propose to deal with the 
matter at some length. That the qaestioD 
IB not free from difficolty will be evident 
from wbat follows. 

It is well settled that a statute which 
pakes away or impairs rights acquired 
lUoder the existing law must not be cod. 
strued to have a retrospective force, unless 
iby express words or necessary impticatioD 
it appears that such was the intention of 
;tbe Legislature which passed it. It is true 
.that ordinarily the enactments which regu* 
^late procedure take effect immediately on 
the principle that * no suitor has a vested 
interest in the procedure’* and that an Act 
of limitation, being a law of procedure, will 
ordinarily govern all proceedings, to which 
its terms are applicable, from the moment 
cf Its enactment. But as we pointed out in 
j6 Bom 26" this rule most admit of the 
qualification that when the retrospective 
, application of the statute of limitation 
would destroy vested rights, or inflict such 
|hardflhip or injustice as could not have been 
iwtthin the contemplation of the Legislature, 
then the statute is not any more than any 
other law, to be construed retrospectively. 
The propositions enunciated above have 
not only been affirmed in a series of decisions, 
but they have received statutory recogni. 
^on in See. 6 and 6. 8, Cl. (c), Bihar and 
Urissa General Clauses Act, 1917, and the 
new Bihar Tenancy Act must be construed 
^bject to them. S, 8, Bihar and Orissa 
General Claoses Act, provides that : 

Where any Bihar and Oriesa Act repeals any 
oMctmcnt hitherto made, or hereafter madl 

«h!n « ^iflereot intention appears, the repeal 

l^blUtr Pnvllege, obligation or 

liability acquired, accrued or Incurred under any 
enactment so repealed, ^ 

express words io the 
Bihar Teoancy Act to show that the provi 

Act was inteoded to affect rights which had 
^rned before the Act came ioto operation, 
bat there is some authority for the propo. 

' ^here the Act does act coSe 

?me but allows some 

time for the eoforcemeat of existing causes 

of action. »t may be inferred that the Act 

retrospective. This 
T 7"/ «^«erly expressed by 

in (1852) 21 L J M 0 193^ 

Viet, Ch. 48. 

in tho following passage i * 

2e Shnaalbhat v. Eabhai, flBsn a 


Mahmud. (19131 17 
0 W N 889=19 1 0 798=17 0 L J MS ' 

Pel v. Jlban Chandra. (1914) 1 
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in that Act that it would come into force 
on 1st July 1908, that is to say nearly 
four months after it was passed and the 
Governor gave bis assent to it on 25th 
March 1908 (nearly three months before 
the Act was to come into force). But the 
assent of the Governor^General haying 
been given on 28th June, Wallis C. J. 
pointed out in the Full Bench case referred 
to above that 

ibe result of the passing of tbe Act. which came 
into force onl^ two days after it received tbe 
Viceroy's assent, was to leave no opportunity for 
the exercise of the plaintids' vested right of suit, 

and held that the Act did not affect tbe 
causes of action which had accrued before 
it came into force. Now tbe points to be 
noticed with reference to the Bihar Ten* 
ancy Act are: (l) Unlike 11 and 12 Viet., 
Ch. 43 which Lord Campbell had to con* 
stme and tbe Estates Land Act of Madras, 
which was tbe subject of tbe two decisions 
of tbe Madras High Court cited above, tbe 
Act itself did not specify tbe date on which 
it was to come into force. All that was 

stated in the Act was that 
it shall como Into force on such date as the Local 
Government with the previous sanction of the 
Governor-General in Council may by notification 
in the local official gazette appoint in this behalf. 

(2) After the assent of the Governor- 
General bad been obtained, tbe Bibar Ten. 
ancy Act was published in tbe Bibar and 
Orissa Gazette on 14th November 1934, 
but the Government notification which 
announced that the Act would come into 
force from lOtb June 1935 was not pub. 
Hsbed in tbe Bibar and Orissa Gazette 
until 12th June 1985, that is to say, two 
days after the date which was notified as 
the date of its commencement. (8) Even if 
tbe present suit and other similar suits had 
been brought on 14th November 1984 
when the Act was published for the first 
time in the Gazette, tbe claim for 1339 
Fasli would have been barred, because as 
regards tbe claim for that year tbe limita- 
tion ran from 80th Bhado, that is to say 
14th September 1933. 

The points which arise from these facts 
are obvious and tbe learned advocate for 
tbe respondent fully emphasized them in 
bis argument. His first contention was that 
where the Act itself does not state the 
period for which its operation has been 
suspended, no inference can be drawn as to 
tbe intention of the Legislature in post- 
poning its operation. It was suggested by 
him that as the Act could nob come into 
force without the sanction of the GoTernor 


and the Governor.General, the Legislature 
could not but have left it to the Local 
Government to notify tbe date of tbe com- 
mencement of the Act and tbe mere fact 
that tbe Local Government in the exercise 
of its discretion thought it fit to postpone 
the operation of the Act, should nob be a 
ground for bolding that tbe Legislature, 
when it passed tbe Act, intended to take 
away the rights which bad already acemed. 
Tbe respondents then ask what will happen 
to suits instituted on lOtb and lltb June 
1935 ? This point arises because tbe noti- 
fication that the Act was to come into force 
on 10th June was not published in the 
Gazette until 12tb June. Then again, as has 
been already stated, even if suits for the 
rent of 1339 Fasli which under tbe old Act 
could be brought np to tbe middle of Sep- 
tember 1936 bad been brought on the date 
on which tbe Bihar Tenancy Act was pub- 
lished for tbe first time in the Gazette, the 
claim for that year would have been barred. 
Thus, in tbe present case, to use tbe words 
of Sir Lawrence Jenkins, the effect of tbe 
new law was not merely ''to regulate bat 
to confiscate.*' This raises a serious ques- 
tion, because even Lord Campbell observed 
with reference to 11 and 12 Viet., Cb. 43 
that 

if the Act did come Into operation lininediatcly 
after the time of its being passed, tbe hardship 
^vould have been so great that might havo 
inferred an intention on tbe part of tbe L^ela* 
ture not to ^ve it retrospective operation. 

I have dealt with these points at some 
length, because I am convinced that there 
is a good deal to be said in favour of the 
contention that the statute should not be 
given retrospective effect. We are however 
not disposed to refer this case to a larger 
Bench, because we are not prepared to dis- 
agree with the decision in Shdikh Rtyd* 
$at*s case^ in the present state of the 
authorities which have been elaborately 
dealt with in that case and in the judg- 
ments of Carnduff and Mookerjee JJ. in H 
OWN 889.^ On tbe other hand, certain 
facts which came to light in the course of . 
the argument in this appeal lend, in our 
opinion, considerable support to the view 
expressed in S.A. No. 906 of 1936.^ From 
the dates already given, it will appear that 
there was an interval of nearly seven 
months between the publication of the Act 
and the date on which it came into opera- 
tion. The matter however does nob reel 
there. On 13th February 1935, that is to 
say two months after the Act had been 
published in the Gazette, tbe Local Govern- 
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meat issued a press communique to the 
follo^ving eSect : 

It is DQtifisd for general information that the 
Government of Bihar and Orissa intended to 
appoint a date not earlier than Ist June 1995 as 
the date on ^hich the Bibar Tenanoj Amendment 
Act will come into force. The exact date will be 
notified later. 

Then came the notiBcatioo of 4th June 
which was published in the Gazette of 12th 
June. Thus, oo vigilant suitor can legiti. 
mately complain that he did not get a 
reasonable opportunity to institute bia 
suit before the Act came into force. The 
strongest argument against the retrospec. 
tive operation of the Act is that the claim 
for the rent of the year 1339 would have 
in any case become time. barred ; but, if 
from the circumstances of the case taken 
as a whole, it can be gathered that the Act 
was intended to be retrospective, this fact 
alone will not alter the sitnation. The fact 
that the period of limitation provided in 
the previous Act was ebortened by the 
Legislature shows that it looked with dis. 
favour upon the practice of postponing the 
institution of suits for pr^uce rent for 
three years, and that may be the reason 
why it did not show much coneideration to 
plaintiffs who, though they could have 
instituted their suit earlier, had postponed 
Its institution till the last day of limitation. 
It may bo stated here that the present suit 
was instituted in August 1935, that is to 
say nearly two months after the present 
Act came into force. 

Thua, following the decision of the Divi 
Bion Bench in Shaikh Seyasat's case* I 
wonld allow this appeal in part and dis. 
miss the claim of the plaintiff in regard to 
the rent foe the years 1839 and 1340 and 
direct that a deeVee be passed for the rent 
dne from the defendants in 1341 and 1342 
ihe damages must be calculated upon the 
rent due for these two years but in other 
respects the decree of the lower Appellate 
Court will be upheld. The parties wiU bear 
their own costs m this appeal and in the 
pr^inga in both the Courts below. 

of an Act 

of limitation is placed in the category of 

ad eotive law and under the establish^ 
Swt bi? *^fcroapectiTO 

nea, e. g. when a rebrospeobive effeAt: f 
statute of limitation wo^d de3ferS%"i3& 

inftlvfl such hardship or in. 

justice as could not have been In 

templation of the riegislature. The question 
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in the present case is whether the Bihar 
Tenancy Act will apply to the present suit, 
which was filed for realizing arrears of 
maohunda rent for the years 1339 to 1342. 
Fasli. The suit was filed on 30fch August 
1935. The Act was published in the 
Gazette of 14bh November 1934 after the 
assent of the Governor.General given on 
21st October 1934. A notification, publish- 
ed in the Bihar and Orissa Gazette on 12th 
June 1935, announced that the Act would 
come into force from 10th June 1935, that 
is to say two days before the publication 
in the Gazette; and we also find that on 
13tb February 1935 a press communique 
was issued by the Local Government to 
the following effect : 

It is notified for general information that the 
Government of Bihar and Orissa intend to appoint 
a daU not earlier than 1st June 1935, as the date 
on whieh the Bihar Tenancy Amendment Act will 

<»iD© into force. The exact date will be notified 
later. 

I respectfully agree with the view taken 
iQ 17 C W N 889* and 41 Cal 1125,^ that 
whore a new statute of limitation reduced 
the time previously allowed for commence- 
meet of the suit, but does not come into 
operation forthwith and allows a reason, 
able time for the enforcement of existing 
causes of action, the Court will not hesi. 
tate to hold that the statute may affect 
causes of action already accrued in the 
same manner as those accruing after its 
passage. The whole question is whether on 
the date mentioned, it can be held that 
there was rewonable time for the litigant 
% «°^orce their existing causes of 
action. Taking into consideration the datel 
of the publication of the Act in the Gazette 
and the communique on 33th Pebruaryi 
lydS. I am of opinion that the Act will 
affwt cao^ of action already accrued; and 

Bihar Tenancy Act will apply. I oflree 
however, with my learned brother thtt 
there is a go^ deal to be said for the oppo. 

dSonhy.“ 

S.O-/R.K. Appeal p artly allowed, 
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Mohammad Noon and Dhavle JJ 
Avadk Bihari Saran— Appellant. 

S. K. P. SmAo— R^pondent. 
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Civil P. C. (1908), O. 16. Rr. 10 and 17 — 
Witness — Non«appearance on day of bearings 
Order-sheet not clear as to direction to witness 
to re«appear — Witness held not guilty of wilful 
absence in defiance of order. 

An employee of a District Board appeared for 
further cross-exatnioatioQ on 15th April I9S4 
wheo nothing ^is done, and the order sheet did 
not show that tho witness was ordered to appear on 
17tb April L934. An attempt to catch bold of tho 
witness failed on lOtb April 1934 as be first 
declined to appear without permission of bis supe* 
rior, but when tho necessary permission was 
obtained, the witness was not to be found as he 
bad gone to Calcutta for the work of Board and 
tho Court held that the witness wilfully absented 
himself from tho Conrt though required for cross- 
examination and fined him on the impression which 
was expressed as follows : "‘Ho was asked to re- 
appear CD 17tb May 1934 in open Court as a result 
of a discussion between the Court and tho lawyers 
of the parties when bis evidence was likely to be 
taken up, and to the hearing of the Court". 

Eeld that the impression of tho Judge must be 
distinguished from what the witness understood 
tho situation to be, and that the witness did not 
fail to appear in the Court as it was not clear that 
he bad understood that be was so required. 

[P 2S7 C 1] 

K. Husnain and S. A. Kbao — 

for Appellant. 

D. N. Nandkeolyar and Govfc. Pleader — 

for Respondent. 

Dhavle J« — This is an appeal against 
an order of the Subordinate Judge of Gaya, 
hniog the appellant Rs. 100, besides order, 
ing him to pay Rupees 3 of tbe cost of an 
attachment under R. 17, read vvltb R. 10 
of O. 16, Civil P. C. The appellant was a 
defence witness in a case tried by tbe Sub- 
ordinate Judge, and had been esamined 
as such on 13th April 1934, and cross* 
examined on the following day. It appears 
that the plaintiff afterwards moved the 
Court for summoning the appellant for fur- 
tber cross-examination, and that tbeappel- 
lant, an employee of the District Board, 
appeared in Court on the 15th of that 
month. On this date, he was not cross, 
examined; and the learned Subordinate 
Judge finds that the appellant was directed 
to appear for cross-examination on 17tb 
May and that as appellant failed to comply 
with that order, he had rendered himself 
liable to punishment under R. 17, read with 
other Rules, of 0. 16, Civil P. C. The order, 
sheet does not show that on 15th May 
1934, the appellant was ordered to reappear 
on the 17tb. It does appear from the order 
sheet however that on the 16th work ran 
short ftod, at the instance of the plaintiff, 
an attempt was made to get hold of the 
appellant from tbe District Board Office and 


let him be cross-examined by the plaintiff- 
This attempt failed because tbe appellant 
at first declined to come unless permitted 
by his superior, the District Engineer; and 
when the Court sent a slip to the District 
Engineer, and tbe District Engineer passed 
the necessary order, the appellant was not 
to be found. This incident, which is sup. 
ported by materials available in the record 
seems to have led to some confusion in the 
mind of the lower Court; for tbe learned 
Subordinate Judge says, not only that tbe 
appellant bad been ordered to come on 17tb 
May 1934, but that before taking steps for 
compelling his attendance, a slip was sent 
to the District Engineer asking bim to direct 
bis clerk — the appellant — to come, that the 
District Engineer ordered the appellant to 
comply at once 'but still be would not come,*' 
and that thereupon the Court again wrote 
to the District Engineer and was informed 
in reply that the appellant was not in tbe 
office. There is no material to show that 
tbe appellant was in tbe District Board 
Ollice at all on tbe 17th. On the contrary, 
there is a note, written or signed by tbe 
Chairman of tbe District Board on 20th 


May, not very long afterwards, that in tho 
absence of any further instructions from 
the Court, that is to say, instructions after 
15th May the appellant had been deputed 
on District Board work to Calcutta, and 
was likely to come back within two or 
three days. The appellant's case was that, 
as a matter of fact, he was away in Calcutta 
on District Board work on the 17th, the datb 
on which tbe Subordinate Judge has found 
that the appellant wilfully absented him. 
self from Court though required for cross, 
examination as a witness* Much of what 
happened in connexion with this matter is 
not to be found in the order.sheet of the 
main case at all. On 18th May, the Snb- 
ordinate Judge took some evidence, recited 
certain facts, and directed the issue of a 
warrant of arrest. It was in these recitals 
that he spoke of the order passed by the 
Court on 15th May directing the appeU 
lant to attend the Court on 17tb, being 
“verbally communicated to him in Court, 
and also of the appellant declining to come 
on the 17th “still he would not come . 
When the learned Subordinate Judge wrote 
his final order on 2203 May he expressed 
himself somewhat differently! . 

He was asked to re-appear on 17th May 1984, m 
open Court as the-result ol a discussion 
the Court and tbe lawyers of the parlies, vrhen ms 
evidence was likely to be taken up, and to the 
bearing of the Court- 
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Tbis is clearly not quite fcbe same thing 
as saying that the appellant was told with, 
in the hearing of the Court and in open 
Court that the appellant was to re^attend 
00 17th May; and indeed, if that is what 
the Subordinate Judge had intended, it is 
difficult to believe that he wonld have pro. 
ceeded to record the evidence of bis peshkar 
, 0 D the point on IStb May. That the learned 
'Subordinate Judge was under the impres. 
sion that the appellant bad been ordered 
to re.atteod on 17th May is, of course, 
quite clear; the slips he sent to the District 
Engineer would be otherwise quite unintel. 
ligible. But the impression of the Subordi. 
Date Judge must be distinguished from 
[what the appellant, as a witness, understood 
the situation to be. It seems clear from the 
note of the Chairman that the appellant 
was not in Gaya at all on 17th and it is 
not easy to believe that his absence in 
Calcutta on District Board work on that 
day was meant as a defiance of any order 
passed by the Court on 15tb May, especially 
when we can find no trace of any such 
lorder in the records. There was apparently 
some confusion on one side and on the 
other. As regards the confusion on the part 
of the learned Subordinate Judge, reference 
has already been made more than once to 
the remark of the learned Subordinate 
Judge that on 17th May the appellant ‘•still 
would not come." Clearly, thie is not a case 
where It is possible to bold on the record 
that the appellant failed on 17th May to 
re.attend as required by the Court. It ts 
by no means clear that he understood that 
he WM 80 required by the Court; and there 

order of the 15th or 
pointing to the exis. 

T I? ^“5** direction. In this view 

oi^der of the Subordinate Judge. The hue 
and penalty, if recovered, must be refunded 

Mohammad Noor J.— i agree. 

S.G./R.K. Appeal allowed. 


Where the last male holder left no debts and 
there is no eTidencd that the borrowing by the 
widow was for anything but her own purposes the 
debts incurred by the widow for such purposes are 
blodiDg only on her personal estate : 8$ Cal 76$ 
{P C): 82 Ail 71 (P C) AIK 1924 P O 38. 
FclK; AIK 1916 P 0 210, DUting. [P 288 C 1] 

(b) Hindu Law — Alienation — Legal neceuity 
doei net Include **Janeo*’ ceremony of daugh* 
ter*t daughter's son. 
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Vabma and Rowland JJ. 

Bam Lai Sinak --««m(.#_Appell.nl, 

Lain »«r-o 

♦ “Inda Law ^ Dehu ^ ^ ^ 

■aeurred by her for her ^ Debit 

“wn personal eiuieoaly.^ pu'poee bind her 


The “Janeo*’ ceremony of a daughter’s daugh- 
ter’s son does not constitute legal necessity for 
an alicnatioQ by a Hindu widow. [P 28$ 0 1« 2] 

(c) Hindu Law — Alienation— Wide Ante- 
cedent debts— Inquiry to be made by the alieneoe 

While dealing with a male karta of a joint 
Hindu family it may be enough for the purchaser 
to satisfy himself that a premus zarpesbgi which 
be redeemed was for consideration but in case of a 
Hindu widow an antecedent debt is of no effect 
unless such debt itself was incurred for necessity, 

(P 289 Cl] 

B. P. Sinha and Krishna Kumar Singh 

— for Appellant. 

Ganesh Sbarma and Satish Chandra 
Misra — for Bespondent. 

Rowland J.— This appeal arises oub of 
a suit brought by the nephew and nearest 
apate of Harlal Singh, the last male holder 
of certain immovable property, to declare 
83 not binding on him an alienation of 
« bigbas odd made by the daughter of 
Marlal to the principal defendant on 8 th 
April 1918, by a sale deed (Ex. P) for a 
coneideration of Rs. 1299. The suit was 
instituted in declaratory form in the life 
time of the lady, but shortly after its 
institotion she died. The plaint was then 
amended and a relief added asking for 
poss^ion over the property, and additional 
TOUrt.fee was paid on this relief. The 
Courts have held that the plaintiff is the 
next revereioner. The Munsif held that the 

Density for the alienation 

7^ ? J u® to prove and that 

defendant had adduced no evidence to prove 

f ®®“itie 3 . and that there was no 
prwf of his having made proper inquiries as 
Jhi R necessities. On appeal 

that the defects 
on the defendants side would seem to be 

?®>P3® of time. He then 

[n 43^ A 249=4rcaf 186 
the burden of proof as'^dige'dly 
ence from the recitals themselves. iL mu 
opiuioD, the ease is governed hv ^ K 

186=43 1 A 249 (P C). ° Oa* 
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Privy Council particularly in 23 Cal 766,* 
in 21 All 71=25 I A 183,^ and again in 
36 All 187.' In the last case their Lord, 
ships said : 

In the present case the appellant has adduced no 
evidence to prove such legal necessity as would 
bind the busbind^s estate. He has relied simply 
on the recitals in the schedule attached to the sale 
deed. Recitals In mortgages or deeds of sale with 
regard to the existence of necessity for the aliena- 
tion have never been treated as evidence by them- 
selves of the fact. And it has been repeatedly 
pointed out by this Board that to substantiate the 
alienation there must be some evidence aliunde. 


Id a Cal 186^ the circumstaoces which 
induced their Lordships to make ao excep. 
tion to the rule were uDusual. The last of 
the transactions was over fifty years old. 
The recitals referred to matters which at 
the time wonl(3 have been easily demon. 
strable» e. g. the existence of an unsatisfied 
decree against the last male holder. Further, 
the property appeared on the face of things 
to be iosutficient for the maintenance of 
the lady, and the course of dealing with the 
property indicated a strong probability that 
the recitals were fouod^ on fact. The 
facts recited, if accepted as true, were suffi. 
cient to support the plea of necessity and the 
binding nature of the debt. Here the case is 
different. There were 41 bigbas of mukarrari 
lands. It is not suggested that Harlal left 
any debts. There is no evidence, generally 
speaking, that the borrowing by the widows 
was for anything but their own purposes. 
Debts incurred for such purposes are binding 
only on the personal estate of the widow. 


However, I shall examine the details of 
the consideration of Rs. 1299, Rs. 999 of 
this is said to have been r^uired for paying 
off a previous zarpeshgi given by Lakhrupi 
in February 1904 to Suraj Prasad cover- 
ing the entire 41 bigbas. A further sum of 
Rs. 222 is said to have been set off against 
the vendee s own dues, Lakhrupi having 
borrowed from him for the purpose of a 
Gaya.sradb. and Rs. 78 is mentioned as 
having been taken for the purpose of bul- 
locks and other necessities. As to this 
Gaya.sradh, the evidence is that that recital 
was false, that the money woe in fact taken 
for the Janeo ceremony of Dhyani, a daugh. 
iter's daughter's son of Harlal Singh. That, 
las both the Monsif and Subordinate Judge 
have poin ted out, was not a necessity 

2. Mahesbar Baksh Singh v. H&Uu SlDfh, (1896) 
28 Cal 760=23 I A 67=7 Sat 19 (P 9; 

3. Sham Sunder Lal v. AcbhanKuowar, 

All 71=26 I A 183=7 Sat 417 (P C). 

4 Brii Lal V. loda Kuowar. (1914) 1 XI » t ^ 
38=28 I C 715=30 All 187 (P C). 


^bich coaid be made biadiog oa the egbate 
of Harlal; aod it is uapleasaat to find that 
to give the deed a better colour a false 
recital of Gaya-sradh was entered in it. In 
my view the Bs. 300 made up of fis. 222 
plus Bupees 78 must be held to be not for 
necessity. Then I turn to examine the 
necessity for the Bs. 999 recited as being 
due oo the previous zarpeshgi which was 
executed in 1904. The document recites 
that of its consideration Bs. 619 was debt 
due from Baji Kuar, a widow of Harlal, to 
one Mahadeo on a simple mortgage bond 
dated 1st February 1900, for a cousidera. 
tion of Bs. 499. In addition Bs. 370 is said to 
have been taken for payment of previous cre- 
ditors. Particulars of necessity are not stated, 
except regarding Bs. 27 said to have been 
borrowedfrom Badba Mobau&ingbfoc per- 
formauce of the sradb of Lakbrupi's mother 
Baji, and Bs. 45 said to have been taken for 
payment of rent to the landlords. Further- 
more. Bs. 10 cash was taken at the time of 
execution. If the recitals are taken as sup- 
porting that the debts were incurred as reci- 
ted. it might be that Bs. 27 plus Rs. 45 can be 
considered as supported by necessity. The 
balance of Rs. 370 and Rs. 10 cannot be 
considered to have been taken for necessity. 
Next, there is the bond of 1900 for a con. 
sideratioD of Rs. 499. This consideration is 
recited as being made up of Rs. 262-13-6 
said to have been borrowed from the mort- 
gagee by the widow Baji, for the purpose 
of survey disputes. Tbe balance Rs. 236 
odd was taken in cash for meeting certain 
creditors whose names do not appear. 
On the face of tbe recitals, the Rs. 236 
cannot be considered to have been taken 
for necessity. If the recitals be accepted as 
supporting tbe facts recited, the sum of 
Rs 262-13.6, out of the consideration of 
the bond. Rs. 1900. could be treated as 
money taken for necessity. This amount 
with proportionate interest would bo repro. 
sented by Rs. 306 at the time of the execu- 
tion of the zarpesgbi in 1904. 

Now, if we followed strictly the rule laid 
down in the Privy Council decisions, which 
I have said is applicable, in that case the 
plaintiff might be entitled to immediate 
possession. Mr. Bhuvanesbwar Pr^ad 
Sinha for the appellant has said that ho 
does nob wish to press bis claim to the 
extent of denying to the respondent pay- 
ment of what may be considered justly due 
on account of sums probably advanced 
for necessity. On that footing it may be 
said that there appears to be necessity 
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for bhis much of tbe coDsideratioo of the 
carpeshgi of 1904, viz. Bs. 27 + fis. 45 + 
Bs. 306, total Ra. 378. To this esteot. the 
zarpashgi may be considered to have been 
binding on tbe estate op to the time that it 
was redeemed by the purchaser and, if so, 
it would be equitable to treat the purchaser 
as entitled to retain a lien on possession of 
tbe property until the date when the plain, 
tiff shall bring this sum into Court for pay* 
meat to him. 

Tbe Subordinate Judge thought that tbe 
validity of the sarpesbgi should be sup. 
ported because the purchaser satisfied him. 
self that the zarpesbgi deed was for 
consideration. That might be enough if the 
purchaser bad been dealing with tbe male 
karta of a joint Hindn family. Antecedent 
debt in such a case may be enough to bind 
the estate ; but here in the case of a widow, 
antecedent debt is of no effect unless such 
debt itself was incurred for necessityi and 
the defendant himself admitted that he had 
made no inquiry as to how tbe considera. 
tioQ of tbe zarpeshgi deed was made out. 
I would allow the appeal, set aside the 
judgment and decree of the Subordinate 
Judge and restore that of the Munsif with 
costs ; but it should be added that the de. 
oree will not be executed until tbe plaintiff 
brings into Court the sum of Rs. 378 for 
payment to the principal defendant. 

Varma J* j agree. 

S.g./b.Ki Appeal allowed. 


A, I. R. 1939 Patna 289 
Wort Ag, 0. J. and Manohar Lall J. 
Kumar Kamakhya Narain Singh — 

Appellant. 

V. 

Kalipado Dutt — Respondent, 

Appeal No. 146 of 1937. Deoided on 
22nd September 1938, from original order 
of Snb. Judge. Ranchi. D/- 4th February 


to other Court for «*ecution--AppHcotlonofi 
not scop^iQ.Md or execution. 

Court which transferred the decree if 
cation to the proper Court and la nAt 
Btep ln-aid of oieoutlon: A f it 
Foil! A I R 1916 P C 26, M J.j f ? 
Pal 2 S 4 , Disltng.; 14UI A 6 S 9 (p C), lUf. 
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B. P. Sinba and Bindeshwari Prasad — 

for Appellant. 
S. M. Mnllick and L. K. Chondhury — 

for Respondent. 
Wort Ag. G. J. — Tbe question in this 
appeal is whether tbe eieoation taken oat 
by the present appellant who was the de- 
cree-holder, was barred by limitation. The 
point depends upon whether tbe applica. 
tion made on 1st October 1931, was an 
application to a proper Coart and therefore 
a 8tep.in.aid of execution. Speaking for 
myself, it seems to me that the matter is 
perfectly clear from the provisions of S, 38, 
Civil P. C. In 43 I A 238,^ their Lordships 
of the Judicial Committee decided a simi. 
lar question. There tbe decree bad been 
transferred from tbe District Court to tbe 
Court of the Munsif, and an application to 
tbe District Court, after the transfer, was 
held not to be an application to the proper 
Court, and, as the question of limitation 
depended upon whether that application 
was a step-in-aid of execution, their Lord, 
ships held that the application before them 
was barred by limitation, 

Mr. Sinba who appears on behalf of tbe 
appellant however contends that the basis 
of the judgment of their Lordships of the 
Jndioial Committee in that case was the 
fact that the property which was attached 
was property within the local limits of the 
jurisdiction of the Munsif’s Court, and not 
of the District Judge, and that, had that 
not been so the decision would have been 
differeot. This Courb considered the deci- 
eion of their Lordships in the case in 2 Pat 
247 and took the view that the decision of 
their Lordships depended not upon the 
question moot^ by Mr. Sinba but upon 
the fact that the application to the District 
Jud^ 7 \sj»fter the decree had been trans. 
ferred to the Munsif. However, the decision 

1 entirely similar to 

the one which is before os and the decision 

of the l^rned Judges of this Court is there- 
fore binding upon us. Any suggestion that 
the ewe has been wrongly decided is one 
T; 2' ^ ® nifcomstaDces. cannot be sus. 
tamed, particularly having regard to the 
statement of Das J. towards the end of the 
judgment m which he says • ® 

the CouH to STt 

Mad 610=48 I A 2?8 (P 01 ® ^ ° 

■ ( 10 ptS- 
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\vbich provision, the learned Judge seems 
to consider is conclusive of the matter, and 
if I may say so, ^itb respect, I entirely 
agree with that view. The Section is 
disjunctive. It is not that a Court to which 
the decree is transferred as well as the 
Court from which it is transferred, may 
execute the decree, but either or*’ is the 
expression used. The matter also seems to 
me to be still more clear from the provi* 
sions of O. 21, B. 10, which are : 

Where the bolder of a decree desires to execute 
it, be shall apply to the Court which passed the 
decree or to the officer (if auy) appoioted in this 
behalf, or if the decree has been sent under the 
provisions bereinbeiore contained to another Court 
then to sneh Court or to the proper officer thereof* 

In my judgment, as I have already stat* 
ed, that puts the matter beyond any donbt. 
Nor does that view of the matter conflict 
with the principle which is laid down by 
Sec. 46 and is the principle which their 
Lordships of the Judicial Committee ap- 
pears to have applied in 14 M I A 529.^ 
S. 46, as it now is, provides as follows: 

Upon the application of the decree* bolder, the 
Court which passed the decree may, whenever it 
thinks fit, issue a precept to any other Court which 
would be competent to execute such decree to at- 
tach any property belonging to the judgment- 
debtor and specified in the precept* 

Then the later Sections lay down the 
conditions applicable to such circumstances. 
The fact that the execut^g Court may at- 
tach a property by way of precept to any 
other Courts does not conflict as I have said, 
with the principle that the Court to which 
the application for execution is made, must 
be either the Court which passed the decree 
or the Conrb to which the decree has been 
transferred: in other words, even assuming 
that the property is to be attached in seve- 
ral Courts, the Court which has control of 
the proceediogs is the Court which passed 
the decree or the Court to which the decree 
has been transferred. Therefore quite clearly 
the application in 1931 to the Hazaribagh 
Court was not an application to the proper 
Court inasmuch as it is not the Court to 
which the decree has been transferred, it 
having been by that time transferred to the 
Ranchi Court. The application is therefore 
not a step-in. aid of execution,^ The appeal 
fails and I would dismiss it with costs. 

Manohar Lall J. — I agree. There is 
nothing in the argument of Mr. Sinha, ai^ 
pearing on behalf of the appellant, which 
leads me even to suspect tbit the decision 


3. Saroda Prosaad Mullick v. LachmeeputSSngb. 
(1670-73) 14 U I A 629 = 17 W F 289 =8 
Sother 660=3 Bar 77 (P 0). 


o£ this Court in 2 Pat 247,® was wrongly* 
decided. The learned Judges in that case 
applied the decision of their Lordships of 
the Judicial Committee in 43 I A 238,^ to 
the facts of the case before them, and that 
decision of the Privy Council equally ap. 
plies to the facts of the present case. It was 
argued however that another decision of 
this Court reported in the same volume, 
viz. 2 Pat 328,^ is an authority in favour 
of the appellant. But if the facts of that 
case are examined, it will be seen that the 
question which is now in controversy be- 
fore us was never raised in or decided by 
that case. In that case while the execution 
in respect of a decree was still pending be- 
fore the Court which bad passed the decree, 
an application was made to that Court that 
some other property belonging to the judg- 
ment-debtor should be attached in the 
form of Rs. 6309-10.0 which was in deposit 
in the Court of a Subordinate Judge but 
the Court refused to do that upon its view 
of the law that it could not issue another 
execution or execution in another form 
while the previous execution was still pend- 
iog and undisposed of before him. This 
Court set aside that order boldiog that 
there was nothing in the Code to prevent a 
simoltaneoQS execution being issued by the 
same Court, in other words, the same exe- 
cuting Court coold grant both the reliefs 
by different applications made on different 
dates. It may be noticed that the Court 
which was asked to grant the second relief 
was the very Court which was in seisin of 
the whole execution case. It was nob a case 
where the Court which was executing the 
decree was granting one relief and the 
Court which passed the d^ree was being 
asked to grant another relief. 8. 38, Civil 
P. C., and the case in 43 I A 238, were 
nob even referred to in that case for the 
simple reason that the question, as I have 
already said, did not arise. I am unable to 
find anything in this case which helps the 
appellant. It follows that the appeal fails 
and must be dismissed with costs. 

N.S./B.K. Appeal dismissed. 


Bam Sumran Prasad v. Ram 
10 A I B Pat 224^71 I C 741=2 Pat S28 — A 
P L T 99. 
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Bamasray Bai — Appellant. 

V. 

Lal Bahadur Bai and others — 

Respondents. 

Second Appeal No. 883 of 1937, Decided 
on 30th January 1939, from decision of 
Addl. Sub.Jndge, Arrab, D/. 21st Septem- 
ber 1937. 

(a) Contract Act (1672), S. 23 — Criminal 
proieeutfon for non-compoundabJo offence ^ 
After Magistrate bad come to conclusion that 
prosecution could not stand, parties referring 
dispute to arbitration wberaby it was agreed 
tbat accused should sell disputed plot to com- 
plainant for certain amount *— * Subsequent to 
end of prosecution accused receiving amount as 
price of plot agreed to be sold to complainant 
'^Agreement beld not void. 

A person prosecuted some persons for a non- 
compoundable offence, i. e., for cutting bamboos 
from the disputed plot which be claimed as his 
and wbicb. according to the accused belonged to 
another person having been purchased by him. 
When the Magistrate bad already come to tbecon* 
elusion that the criminal prosecution ccold not 
stand and obviously a case of theft was not likely 
to succeed, the parties referred the matter In di^ 
pnte between them to the arbitration of the land- 
lord of the parties. At his instance, it was agreed 
tbat half of tbe plot should be sold by the accused 
to the complaioant for Rs. 25. Thereafter tbe ac- 
cused were acquitted In tbe criminal case and (one 
months later one of the accused received Rs. 95 
from tbe complainant as the price of half of the 
plot to be sold and acknowledged it. The aecosed 
however did not execute the sale deed and the com- 
plainant instituted a suit for specifio perfomancei 
ifeW tbat when the agreement was arrived at 
the criminal case bad practically come to an end, 
though nomlDally pending. Secondly, the aecept- 
anw by one of tho accused ol Re. 26 as tbe price 
of the Und four months after tho criminal ptosa- 
Ctttiou bad come to au end could by Itsell betaken 
to a contract having been entered into by tbe 
I^riies long after thecrimiaal case was over. Bence 
the ag^ment was not void : A J R 29$7 All 328, 
Re/.; AIR 2930 P O 200^ Duftnp, [P aw 0 ij 

(b) Hindu Uw— AIien*»ion-Agre.ni.nt fo, 
sale by karta of family property to end litiga- 
tion which might have become source of trouble 
to family — Agreement is binding on other 
members. 

.rt ‘f'J* oompeunt to 

«t«r iQto an agccement for eale of the faiily pro- 
^y to end cortam litigation which might haro 

trouble and expense to tho 

Qu Appellant. 

bhambhm Barmeebwar PraBud — 

Judgment. 

Of a BUit institoted by the plaintiff-res. 
pendent for specifio performance of a con. 
traofc for sale in respwfc of half of plot No. 
642 (.03 acre in area) in village Ganghar. 


Tbo plot lies io front of tbe bouses of the 
parties. It appears that the plaintiff prose- 
cuted some of the defendants for cutting 
bamboos from tbe disputed plot which be 
claimed as bis and which, according to tbe 
defendants, belonged to defendant 4 having 
been purchased by him. During the pen- 
dency of the criminal case, obviously at tbe 
suggestion of tbe Magistrate who was try- 
ing tbe case, tbe parties referred tbe matter 
in dispute between them to tbe arbitration 
of tbe landlord of tbe parties, Babu Kailash 
Bihari. At his instance it was agreed that 
half of tbe plot should be sold by tbe 
defendants to tbe plaiqtiff for Rs. 25. 

Thereafter tbe accused were acquitted in 
tbe criminal case and four months later 
defendant 1 received Re. 25 from tbe plain- 
tiff as the price of half of tbe plot to be 
sold and acknowledged it. Tbe defendants 
however did not execute tbe sale deed and 
the plaintiff instituted the present suit. The 
trial Court dismissed tbe suit holding tbat 
the consideration of tbe contract was ille- 
gal, as against public policy onder S. 23, 
Contract Act. On appeal by tbe plaintiff, 
the learned Subordinate Judge has reversed 
the decree of the trial Court, hae decreed 
tbe suit and ordered the defendants to exe- 
cute the sale deed. Defendant 4» in whose 
name the land stands, has preferred this 
second appeal. Two points arise in this 
appeal. One is whether defendant 4, in 
whose name the land stands and who was 
admittedly no party to tbe agreement, is 
bound by it and can be compelled to exe- 
cute tbe sale deed ; and the second is whe- 
ther the contract is void on aoconnt of the 
fact that tbe consideration was stiding of 
the criminal prosecution for a non.com- 
poundable offence. I shall take np the 
second point first. 


lUUOU UpOD I^QO 

decision of their Lordships of the Jodioial 
Committ^ in 67 I A 117 = A I R 1930 

P C 100. In my opinion this case has got 
no application. In that case, a criminal 
case under various non-compoundable Sec. 
tiODs of the Penal Code, was pending and 
then a compromise was effected. Thereafter 
the complainant refused to adduce any 
evidence in the case and the prosecution 
was dropped. In the present case accordini* 
to tbe evidence of defendant 1 himself, the 
criminal case had practically ootne to an 
end. When tho a greement was arrived at, 

^ n a‘ i‘r wf Jo Nath, (1980) 
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Bamsewak Bai, defoodant 1, deposes as 
follows as to what happened m the criminal 
case : 

Tbo Court &aid tbit we bad notbiog to do with 
the case and b^^re been fal&clj implicated, and 
that we might be ruined bj pajmont of costa. 

The word **we’* is obviously a mistake 
for complainant as be later on says: 

The Court did not say that I should be paid 
Rs. 25 as costs, he said that the case was false and 
should be compromised. 

It is clear from this deposition that the 
^learned Magistrate, who was trying the 
lease, bad already come to the conclusion 
jthat the criminal prosecution could not 
'stand and obviously a case of theft was not 
likely to succeed in view of the fact that 
^civil rights of the parties were involved. 
.The second thing is that defendant 1 took 
jBs. 25 from the plaintiff as the price of 
the land four months after the criminal 
iprosecutioD had come to an end and that 
itbis acceptance of the money can by itself 
jbe taken to be a contract having been 
entered into by the parties long after the 
criminal case was over. It was held in 49 
All 540^ that a compromise which is other, 
wise a (air and reasonable one is nob in. 
validated because in connexion therewith 
a trifling charge of theft between the ser. 
vants of the parties had been withdrawn. 

I agree with the learned Subordinate 
Judge that the compromise in this case, by 
which the defendants agreed to sell half of 
the plot in dispute to the plaintiff, was a 
fair settlement of the dispute between the 
patties. The criminal case though nomi* 
Daily pending, bad » according to the admis« 
sion of defendant 1 himself^ already come 
to an end inasmuch as the learned Magis- 
trate had expressed his opinion that there 
was no case against the accused. Apart 
from this, as I have stated above, (our 
months later, there was a renewal of the 
agreement by defendant 1 accepting the 
price and acknowledging it saying that it 
was the consideration of the promised sale. 
The learned Subordinate Judge is quite 
correct in holding that the real considera- 
tion of the promise to sell was the payment 
of this sum of Bs. 25 by the plaintiff to 
defendant 1. 

The next question is whether defendant 
4, in whose name the property stands, is 
bound by the agreement to which he him- 
self was not a party. This issue is concluded 
by the boding of fact of the learned Subor- 
dinate Judge who has held that the defen- 

2. Onkftt Mai v. Ashiq All. (1927) U A I R AU 
318=100 I C 499=49 All 540=25 A L J 405. 


A. I. B. 

dants are members of a joint Hindu family 
and that defendant 1 was its karta. This 
defendant, on behalf of the family, was 
perfectly competent to enter into an agree, 
meat for sale and this agreement was for 
the bene&t of the family inasmuch as it 
was to end a litigation which might have 
become a source of trouble and expense 
to the family. On the whole I agree with 
the conclusions of the learned Subordinate 
Judge and dismiss this appeal with costs. 

D.s./B.E. Appeal dismissed. 


A. 1. R, 1939 Patna 292 
Harries C. J. akd Agaewala J. 

Kholia Naiko and others 
Accused — Appellants. 

V. 

Emperor. 

Criminal Appeal No. 6 of 1938, Decided 
on 15th November 1938, from decision of 
Sess. Judge, Ganjam Puri, Berhampor, 
D/- 25tb June 1938. 

Criminal Trial^Enmity between accused end 
witneues^ConvictioQ bated on tbeir OTidence 
u bad. 

Where there is enmity between the accused and 
the witnesses, it is unsafe to uphold tbo coDvic. 
tion of the accused based on tbo e7idenc6 of such 
witoeasas. [P 294 0 1] 

G. 0. Das — for Appellants. 

Public Prosecutor for Orissa — 

— for the Crown, 

A^arwala J« — The five appellants were 
charged in the Court of the Scions Judge 
of Ganjam Puri with being members of an 
unlawful assembly, the common object of 
which was to murder Lokbono Tripathi 
and with the murder of that man. Of the 
four assessors who assisted at the trial 
three were of opinion that the charges were 
not proved while the remaining assessor 
found the accused guilty of rioting with 
deadly weapons and of causing grievous 
hurt in prosecution of the common object 
of the assembly. The learned Sessions 
Judge accepted the opinion of the last 
mentioned assessor, convicted all the appel- 
lants under 8. 426, read with S. 149 and 
sentenced them to six years* rigorous 
imprisonment each. ^ 

The prosecution case as laid in Court 
was that at 9 P. M. on 30 th January last, the 
deceased and his brother Baranidhi Tripathi 
(P. W. 3) had finished the measuring of 
their paddy on their threshing 6mt. Then 
the deceased went home to have bis eveniM 
meal leaving Baranidhi Tripathi (P. W. 3J 
to watch the paddy. When the decse^ 
returned to the threshing floor, Baramdm 
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(P. W. 3) ^eot home to have his meal. On 
bis way back from bis home to the thresh- 
JDg floor P. W, S sa^ the five appellants 
going from the direction of the threshing 
floor towards the village carrying arms. 
When be reached the threshing floor, 
P. W. 3 saw his brother lying there severely 
injured, and be deposed that his brother 
told him that be had been assaulted by the 
five appellants. According to the evidence 
of P. W. 3, an alarm was then raised wbicb 
at first brought P. Ws. 4 and 5 to the scene. 
Tbe story that these two witnesses told is 
cnrious and unnatural. They say that bear. 
iDg a man cry out from the khaliban and 
bearing blows, they hastened there and 
found the appellants in the act of assault- 
ing Lokhono. On tbeir protest the five 
appellants hastily withdrew. They them- 
selves did nothing to ease the injured mao 
but returned to the place from which they 
had come and said nothing to anybody. 
Later, when they heard P. W. 3 raise the 
alarm, they went to the threshing floor 
and they depose that on this occasion 
Lokhono made a statement that he had 
been assaulted by the appellants. While 
Damodar Tripathi (P. W, 4) remained at 
the threshing floor with P. W. 3, Hari 
Krishna Panda (P. W. 5) was sent to the 
village to inform the villagers, apd it is said 
that then Baidyanath Panda (P. W, 6) and 
Libya Binba alias Ganda Panda (P. W. 7) 
arrived and that Lokhono informed them 
also that he bad been assaulted by the five 
appellants. This evidence fails to carry 
conviotioQ for a nuncher of reasons. In 
order to appreciate those reasons, it is 
necessary to state the relationship of the 
appellants inter 80 . KhoUa Naiko and Bhika 
Naiko, appellants 1 and 2. are brothers, 
living jointly at Qhiari Jhola. Baya Naiko, 
^pellant 3, is the husband of thair sister. 
His home is at Nnvagodo, four miles from 
Ghiari Jhola. The remaining two appeU 
lauts Kalu Misra and Lingaraj Misra, are 
two Brahmans of Ghiari Jhola and are 
related to each other as uncle and nephew 
borne two months before Lokhono TrU 
pathi B death, a complaint had been laid 
against one Baibari Naik that be bad 
stolen a n^klace from the person of the 

Brahman of 

village Ghiari Jbola. During the course of 
the investigation which foUowed this com. 

the village Talayari. informed the police 
that the story of theft was faUe and that 
the real fact was that the modesty of the 


daughter of Agadbo ^lisra bad been out- 
raged by Baibari Naik, bat as the Brab- 
mans did not wish this fact to be known, 
they bad falsely converted the case into 
one of theft. The result of this action of 
the appellant was that the police did not 
pursue the charge of theft. There was 
therefore a cause of enmity between the 
Naiko appellants and the Brahman wit. 
nesses of the village. 

Then, with regard to the Brahman wit. 
nesses 6 and 7, who depose to having heard 
the dying declaration from the lips of the 
deceased, it appears that P. W. 6, had in- 
stituted a suit on a mortgage against the 
brother of the first appellant and this suit 
had been dismissed, the Court upholding the 
plea of payment made by the defendant. 
As a result of the failure of that suit, the 
appellant prosecuted P. W, 6 for bringing 
a false charge. The witness denies that be 
knows the result of that prosecution. Libya 
Sinba {P. W. 7) admitted that the brother 
of the fourth appellant Kalu Misra bad 
taken his lands in settlement of his debt. 
Against both of these witnesses, it has also 
been pointed out that there is a further 
cause of suspicion, namely, that in the 
statement which P. W. 8 made to the 
village Munsif at 6 A. M. on the morning 
following the crime, no mention is made of 
their presence or of the deceased having 
made any statement to them. The same 
criticism is levelled against the evidence of 
witnesses 4 and 5. No mention is made of 
^eir presence in the statement which 
P. W. 3 made to the village Munsif. That 
statement is Ex, B, and in it the deponent 
gave a version of what had happened on 
the evening at the threshing floor which 
differs materially from his evidence in 
Court. According to this statement, it was 
not when he was returning from his home 
to the threshing floor that be saw the five 
appellants but when he was going from the 
threshing floor to bis home for the purpose 

of taking his meal. What be actually said 
was : 

When I weot homo from tho threshing floor to 

MUra. Baya Naik of Nua Oatdh and Linsanij 
Mis» «mo with knives, spears and crowtara. 

u ^ threshing floor I found that 

my brother Lokhono Tnpathi vtaa Injured. 

The eeqaence of events has therefore 
been changea at the trial and the reason 
probably is that if in fact he saw the five 
armed men at about midnight going in the 
direction where his brother was guarding 
the paddy and knowing the cause of enmity 
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between them, be would at least have 
done something to render assistance to his 
brother before be could be attacked. In 
that statement the deponent went on to 
say that bis brother told him that the five 
appellants bad assaulted him. He made no 
mention whatsoever of anybody else being 
present at any time when such statement 
was made. In view of the enmity which 
existed between the appellants and the 
Brahman witnesses on whose evidence the 
conviction is based and to which I have 
already referred, I consider it would be 
unsafe to uphold the convictions of the 
appellants. The information which P. W. 3 
gave to the village Munsif at 6 A. M. did 
not reach the Snb. Inspector until 11*30 
although the police station is only three 
miles from the village. There is no espla* 
nation of why this time should have been 
taken in informing the Sub. Inspector. The 
police oQicer who supervised the investiga* 
tion of the case was not favourably im* 
pressed by tbe witnesses and reported 
against the prosecution. In my opinion, 
tbe majority of the assessors rightly appre* 
elated the evidence that they beard and I 
agree with tbe conclusion that they came 
to with regard to it. I would therefore set 
aside tbe convictions and direct that tbe 
appellants be set at liberty. 

Harries C. J.^I agree. 

D.S./b.K. Convictions set aside. 
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Dhavle J. 

Briju Pandy — Petitioner. 

V. 

Gangu Ahir — Opposite Party. 

Civil Eevn. No. 393 of 1938, Decided on 
7th February 1939, against order of Snb* 
Judge, Second Court, Chapra, D/* 17th 
January 1938. 

(a) Civil P. C. (1908), S. 20— Suit on h»ad- 
note^PIace of <uiog U oilber where contrecl ii 
made or where it i« Agreed to be performed— 
In the absence of plee to tbe contrary by 
defendant. It may be taken that money waa to 
be repaid where the transaction was made. 

Cause of action for a suit on a hand- note arises 
either at tbe place where tbe transaction takes 
place Of where It is agreed to be performed. But 
where it Is not urged on behalf of the defendant 
that be was to repay the loan at any place otbw 
than the one where the transaction was made. U 
may be Uken that the money was to be rep^d to 
the plaintiff where tbe transaction took place : 
A IB 1927 P C 156. Foil. [P 294 C 2; P 295 C 1] 

(b) U. P. AgriculturbU* Relief Act (27 of 
1934), Sec. 7 — Applicability— Act applies to 


suits filed within United Provinces amd does 
riot extend its protection outside the province. 

ProTiDclal X/^slatore being only empowered to 
make laws for tbe peace and good gorerameot of 
the territories for the time being constitating that 
province, tbe operation of the U. P. Agricultariets* 
Relief Act. would be prima facie confined to tbe 
United Provinces and its provisions cannot have 
any operation outside tbe province so as to protect 
tbe agriculturists of tbe province from tbe extra 
provincial consequences of contracts that tbejr 
might enter into ontside tbe province. Hence a 
snit on a band-note executed at Bania Cbappar in 
Gopalgunj mnosifi by defendant, an agriculturist 
and resident of Gorakhpur Dutrict in tbe United 
Provinces can be filed in Gopalgunj Uunslfi as the 
United Provinces Act does not take away the 
jurisdiction of Courts l^'ing outside tbe province : 
22 Cal 222 (P C), Disting.; AIR 19S1 All 6S9 d 
AIR 1936 Mad 552, Ref. (P 295 0 2; P 296 C 1) 

S. C. Misra — for Petitioner. 

H. P. Sinha and P. Jha — 

for Opposite Party, 

Order. — TbU application in revision 
relates to a suit for tbe recovery of money 
due on a bandnote said to bare been exe* 
cuted by tbe defendant on 16th Knar 1341 
Fasli in mauza Bania Cbbappar in the 
muDsifi of Gopalgunj. Tbe defence was two. 
fold : (l) that tbe hand-note was not 
gennioe, valid and for consideration, and 
(2) that under See. 7, U. P. Agrienltorists* 
Belief Act, 1934, tbe Mnnsif of Gopalgnnj 
bad no jarisdietioD to try tbe suit. Tbe 
trial Court fonnd in favour of the plaintiff 
as regards tbe validity of tbe hand.DOte, 
but held that tbe Gopalgunj Court had no 
jorisdiction under Sec. 7, Agricnlturists 
Belief Act, referred to. It was accordingly 
ordered that tbe plaint be returned for pro* 
seotation to the proper Conrt. An appeal 
was preferred against this order, and tbe 
Subordinate Judge who beard it agreed 
with the trial Conrt that **the suit was not 
eotertainable in tbe Court at Gopalgunj." 

It has been contended on behalf of tbe 
plaintiff .applicant that tbe lower Courts 
were wrong in bolding that S. 7 of tbe Act, 
operated to deprive tbe Gopalgunj Conrt of 
jurisdiction to try the suit. There is no 
dispute that the defendant is a resident of 
mauza Bairiya in the District of Gorakh- 
pore and is an agricultnrist within tbe 
meaning of tbe United Provinces Act in 
question. Tbe trial Court accepted the 
plaintiff's oral evidence that the loan was 
advanced, and the band^note execut^ and 
delivered, in Bania Cbappar within the 
Gopalganj munsifi. The cause of action for 
a suit on such a contract arises either afe^ 
the place where the contract was made or| 
at the place whore tbe contract was to be 
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performed, and ib does act seem to baye 
been so much as urged oo behalf of the 
defeodaot that be ^as to repay the loan at 
any place other than Bania Chappar 
where the transaction was done.*' We 
may therefore take it. 5 Bang 451,^ that the 
money was to be repaid to the plaintiff 
LQ Bania Chappar within the Gopalguoj 
Moosih. Under S. 20, Civil P. C., suits on 
band. notes may be instituted in a Conrt 
within the local limits of whose jurisdic^ 
tion the cause of action, wholly or in part 
arises.*' Sec. 7, U. P. Agriculturists' Belief 
Act, 1934, however provides that : 

NotnitbsUnding anything contained in any 
other enaotmeat for the time being in force, erery 
suit for recovering an unsecured loan in orhich 
the defendant ...... is an agriculturist, shall be 

'Instituted and tried in a Court within Ihe local 
limits of whose jurisdiction: (a) the agriculturist 
defendant .... actually and voluntarily resides : 

or (b) in case the agriculturist defendant 

resides outside the limits of the United Provio* 
ces of Agra and ondh, (i) the holding or the land* 
ed property of agriculturist defendant U 

situate, and (ii) if the agriculturist defendant has 
(do] holding or landed property, the agriculturist 
defendant carries on the profession by virtue of 
which be is classed as an agriculturist. 

The ferial Court overruled the argument 
that the United Provinces Act, being a 
ptovineial Act, cannot take away the juria« 
diction of the Gopalgunj Court, on the 
ground that the objeot of the Legislature, 
viz.^ the protection of United Provinces 
agriculturists and their relief from indeb* 
tedness, would be frustrated and tbe Act 
become a dead letter if that contention of 
•the plaintiff were to be accepted. The 
lower Appellate Court took tbe same view 
on the ground that the Act makes no refer, 
ence to the residence of the plaintiff and 
lays down, irrespective of such residence, 
that whenever a suit for an unsacured debt 
18 filed against an agriculturist defendant, 
who IS a resident of the United Provinces, 
Courts in those provinces and no other 
Courts have jurisdiction to entertain it. 

The learned advocate for the applicant 
has laid stress on the fact that in tbe 
opening part of 8. 7 of tbe United Pro. 
vimses Act the words “shall be instituted 
and tried in_a Court” are not followed by 
words hke m the United Provinces of 
Agra and Oudh;” but it is obvious that 
nothing turns on this in the circumstances 
of the present case, since the defendant is 

voluntarily 

3-esidiDg ID th e district of Gorakhpur in the 
i. Soniram Joetmall v. B. D. Tata & Co ri^i 


United Provinces. Tbe omission of the 
words *‘in the United Provinces, etc.** in 
tbe section is oot uniatelligible, having 
regard to tbe provistODS of clause (ii) of 
paragraph (b) of tbe section. I am unable 
to appreciate the argument of the learned 
advocate for tbe applicant and this was 
bis principal argument that this ommis- 
sioQ, coupled with the menbion of the 
United Provinces in S. 1, operates to pre- 
venb a right of action given by Sec. 20 (o). 
Civil P. C., from being taken away by S. 7, 
United Provinces Act; and yet we must not 
overlook tbe facts that by S. 1 (2), United 
Provinces Act 'extends to tbe whole of the 
United Provinces of Agra and Oudh,** and 
that under S. 80>A, Government of India 
Act, then in force, each Provincial Legis- 
lature was only empowered ‘'to make laws 
for the peace and good Government of the 
territories for tbe time being conatituting 
that province.** The operation of tbe Act 
would thus be prima facie confined to tbe 
United Provinces, and it would be impossi* 
bla to contend with any show of reason 
that such Sections of tbe Act, as for exam, 
pie Sec. 86 or 40, which impoaes penalties 
for entering in books of acconnb a sum 
larger than that actnally lent and for not 
giving receipts** or proscribes "stamp duty 
etc., on certain bonds by agiioulturistd'* 
^nld have any operation outside the United 
Provinces. The consideration that weighed 
with the learned Munsiftbat if agriculturists 
from tbe United Provinces could be sued 
outside those provinces, the objeot of tbe 
Legislature would be frastrated overlooks 
the circomstance that the United Provinces 
Legislature cannot be presumed even to 
have considered that it had power to 
protect tbe agriculturists of the United 
provinces from the extra. provincial conee. 
quences of the contracts that they might 
enter into outside the , United Provinces., 
ine learned Advocate for the defendant! 
opposite party has cited 22 Cal 222,^ and 
contended that the cause of action being 
peimnal, the suit must be tried in the 
jurisdiction in which the defendant resides, 
^at tbe question that was decided in Gur. 
dyal ^ngVs was tbe effect to bo given 
in a Punjab Court to an ex parte decree 
passed in a Paridkot Coarb regarded as a 
foreign Court. Such decrees stand on an 
entirely different footing from decrees 
passed by a Court in one province of B ritish 

(1896) 

A 0 675 (P 0) ' ^ = 6 Bar 603=(1894) 
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India and sent for esecatton to another 
province: see Secs. 40 and 44, Civil P. C., 
and 53 All 747^ and 59 Mad 918.^ The 
contract in suit is prior to April 1935 when 
the United Provinces Act came into force. 
It must be taken to have been entered into 
by the parties, with reference to the then 
.existing law including S. 20 (c), Civil P. C. 
'Under that contract therefore, the Gopal- 
gunj Court had jurisdiction to entertain a 
suit based on it, and the United Provinces 
Act does not even purport to take away the 
jurisdiction of Courts lying outside the 
, United Provinces, even if it could be pro- 
itended that it had any power to do so. The 
Act may be a good defence in suits brought 
in the Courts of the United Provinces to 
which it extends, but it seems to me clear 
that it cannot affect the jurisdiction of the 
Gopalgunj Court to entertain the suit not* 
withstanding the fact that the defendant is 
an agriculturist of Gorakhpur. 

The application in revision must, there* 
fore be allowed and the order to return the 
plaint for presentation to the proper Court 
set aside. The trial Court will now proceed 
to dispose of the suit in accordance with 
the law. The applicant is entitled to the 
costs incurred by him in all Courts so far, 
including a bearing fee of one gold mobur 
in this Court. 

S.G./r.E. Application allowed, 

3. 8bso Tabal Ram t. Bmalk Shukul, (1931) Id 

A I R All 669 ^ 136 I 0 863 = 69 All 747 = 
1931 A L J 653. 

4. Oomar Hajee Ajoob Sait v. TbirtmaTukkarasu 

Paudaram, (1936) 93 A I R Mad 659 ^ 162 
1 0 904=59 Mad 916=71 M L J 98. 
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Mt. Bibi Zohra and others — Plaintiffs 

— Bespondents. 

Appeals Nos. 444 and 634 of 1936, Deci* 
ded on 7bh December 1938, from appellate 
decrees of Sob.Judge Second Court, Gaya, 
D/. 21sb April 1936. 

(a) Landlord and Tenant— Tenancy— Nature 
of — Proof — Kabullyat by wbicb tenancy ia 
created not regiitered— No patta In respect of 
tenancy produced—iCabuliyat is not admissible 
in evidence to prove tbat tenancy is permanent. 

Whoro tbo agreement or kabuliyat by which a 
tenancy was created is not registered, and no patta 
In respect of the tenancy Is produced, both on tbo 
ground tbat the kabuliyat is not registered and, 
on tbo ground, tbat tbore le no patU, the kabu* 


A. I.B. 

liyat is inadmissible for the purpose of proving* 
that the tenancy is permanent. (P 297 0 2] 

(b) Landlord and Tenant — Suit for ejecU 
ment on ground of breach of agreement — 
Tenants executing agreement that they would 
build a thatched roof with tiles on bouse con- 
structed on land leased out and would not 
make^ a chat — Mere creation of roof inside 
building and under thatched*roof does not in 
law amount to breach of agreement. (Ohiitr), 

The defendants who were tenants of the plain* 
tigs executed an agreement in their favour tbat 
they would build a thatched roof with tiles on the 
house constructed on the land leased out to them« 
and would not make a chat. The plaintiffs alleged 
that the defendants bad broken the agreement by 
constructing a roof ioside the building and under 
the tiled and thatched roof and claimed an injunc* 
tion restraining the defendants from eontinning, 
the breach of tbo alleged agreement. Wbal tbo 
defendants bad really done was, tbat, whereas on 
the completion of the thatched and tiled roof they 
bad one storied building, they erected another roof 
inside the building wbicb converted it from one 
storied into two storied building : 

Held tbat, as a matter of law, it could not be* 
said tbat the erection of a roof inside the building 
was itself a breach of the agreement between tbo 
parties. [P 296 0 2], 

(c) Lease — Construction— Origin of tenancy 
known — It cannot be inferred from facta 
proved that tenancy Is other than what it pur- 
ports to be. 

Where the origin of a tenancy is known, it U 
impossible to hold, as a matter of inference from* 
the facts proved tbat the tenancy Is other than 
what it pnrports to bo. [P 299 0 1] 

(d) Evidence Act (1872), S. 115— Sec. llS 
represents law of estoppel in England. 

Section 115 represents or is the same as the law 
of estoppel in England : 20 Cal 296 (P C), Ref. 
on, .CP 900 0 2) 

(e) Lease — Construction — Plaintiffs suing to* 
eject defendants after servingtbem with notice, 
alleging that they held land under monthly 
tenancy — Defendants contending that they bad* 
permanent tenancy and tbat in any case, plain- 
tiffs were estopped by their conduct from 
denying that tenancy was permanent— Kabuli- 
yat by which tenancy was created inadmitiible 
In evidence being unregistered — Fects and* 
circumstances relied on by defendants held did 
not amount to representations so as to create 
estoppel —In absence of contract to contrary, - 
tenancy held to be from month to month and* 
plaintiffs held entitled to eject defendants — 
S. 53-A, T. P. Act, held bad no application. 

The plaintiffs brought a suit to eject the dofen* 
dants from certain land allcging’that they held it 
under a monthly tenancy under tbo plaintiffs and 
stating that notice to quit had been duly served* 
on them. The defendants contended tbat they hod 
a permanent tenancy and tbat, in any case, the 
plaintiffs (landlords) were estopped, by reason of 
their conduct, from contending that the tenancy 
was other than permanent tenancy. The agree- 
ment or kabuliyat by which the tenancy was 
created was not registered and so was inadmissible* 
in evidence to prove tbat defendants had a per- 
manent tenancy. The defendants derived thwr 
title from one G thus : A building lease was 
granted to O In 1913. In 1916 G died leaving B 
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^ho took possessioD. In 1923 B sold bis ioUrest to 
H who in turn assigned bis rights In 1030 to the 
defendants. The facts that wero rcHed on bj the 
ddfendants for establishing their case of estoppel 
were tbo ground lease io 1919 for building pur* 
posee, tbo sales of the land and bouse in 1928 and 
1990. They also relied on two facts, namely one, 
that in 1915 when G died his brother B took 
possession; the other that in 1019 B executed an 
ijara deed in favour of a person. They also relied 
on two agreements executed between them and the 
pbinli0 in 1082 under which they (defendants) 
undertook not to construct a chat on the bouse 
constructed on the land and only to build a 
thatched roof ; 

Beld that the acts or omissions of the landlords 
before the defendants came info possession could 
not be relied on by the defendants for establisbiog 
an estoppel against the plaintiffs. Even assuming 
tboso acts and omissions could be so relied on by 
the defendants, they did not amount to olear re* 
presentations which caused tbo defendants to act 
Iq the way in which (boy did. so as to create an 
estoppel under Sec. 116, Evidence Act* The agree* 
ment of 1932 also did not constitute any repre* 
eentatioo because, what was allowed by those 
agreements was referable to the interest which 
the defendants already bad* Therefore, in absence 
of contract to the contrary, tbo tenancy was from 
month to month within the meaning of 8* 106, 
T. P, Act, and there was no estoppel in the case 
which would prevonttbeplaiotiffs from contending 
that what the defondants bad got was merely a 
tenancy from month to month and the plaintiffs 
having given valid notice to the defendants to 
quit, were entitled to eject them. S. 53«A. T. P. 
Act. was of no help to the defendants : 21 All 496 
(P C); AIR 2931 P 0 79; 3. A. No. 460 of 293$ 
and AIR 2929 Cal 37, Rtl. cm AIR 202$ P C 
246; (1S6S»66) 2 B L 229 and 32 Cal 64$, Dist- 
ino>;Cau law <fiscfm<d.[P 301 0 1, 2; P 303 0 1) 

A PropMt, Act (1882). Sec. 

93 *A^ Nature of nghu given by Section S3- A 
explained. 

wlying upon it *uch 
ngbts which, but foe the lack of some formality 
he would ha*o under the written agreement 

iw ““7 *i8lit 

Which the informal agreement would not gf.o. 

(P 803 0 1) 

P. 0. MftDuk and 0. P. Sioha (in No. 444) 
and Khursbed Husnain. S. M. HaBz 
and Syed AU Khan (in No. 634) _ 

Kharahed Hnsnam. S. 41. HaBz and 
ayad Ah Khan (in No. 444) and P, C 

NoXr'* ®“i “’l-™ {io 

Wo. 634) — for Besponderits. 

appeals, one 

tJ • and the other by the 

cirenmstances. 
pe plaintiffs action was for an injuDotion 

an alleged breach of an agreement of 1933, 
alternatively for possession of the property 
notice to quit having been served The 
^r«menb of 1932 was in settlem;nt of 
certain proceedings taken by the plaintiffs 


under S. 107, CrimiDal P. C. There it was 
alleged that there was a possibility of a 
breach of the peace, that the defendants 
were not complying with the terms of their 
tenancy and of the agreement mentioned. 
The agreement, as I have said, was with 
regard to a roof, and it was therein under* 
taken by the defendants that they would 
build a thatched roof with tiles and would 
not make a chat; this was to be done with* 
in fifteen days. 

The question that came to be determined 
by the trial Court and the Appellate Court 
was, first of all, whether there was a 
breach of the agreement of 1932; and, 
secondly whether the plaintiffs in the alter, 
native were entitled to eject the defen* 
dants. The decision of the latter question 
depended upon whether the defendants bad 
(as they alleged) a permanent lease or 
whether their tenancy was from month to 
month. Now, the issue as regards the ten* 
anoy has been decided against the plaintiffs, 
the Judge holding from the facts that there 
was a permanent tenancy. As regards the 
other question, the Judge has held that 
there has been a breach of the agreement. 

1 propose in the first place to deal with 
the alleged breach of agreement of 1932* 
I might add at this stage that the case has 
been argued with great ability by Ur, 
Manuk on behalf of the defendants and by 
Mr, Khurshed Husnain on behalf of the 
plaintiffs, so I find it unnecessary to reserve 
my judgment although the arguments have 
been long and detailed. With regard to the 
question whether the defendants had broken 
the agreement of 1932 , 1 must make a far. 
ther statement. It appears that the present 
defendants came into possession of the pre- 
mises by an assignment of 1930, two years 
before the agreement the breach of which 
18 complained of. But the original tenancy 
WM ooe of 1913 under an •agreement or 
Kabuhyat which was anregistered and there, 
fore inadmissible in evidence to prove that 
It was a permanent tenancy. There was a 
statement in the Court below that there 
a patta, but that was nob produced, 
Therefore both on the ground that the 
kabuhyat of 1913 was nob registered and 
on the gronnd that there was no patta. 
having regard to the decision of the Full 

f •^® document whiohl 

I have before me is iDadmisaible for thj 

1913. It would be otherwise, if the correct 

constitutes merely a tenancy from month 
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to month. Under that document the pro. 
decessor. in. interest of the defendant cove* 
nanted in these terms: 


I declare aod put in writing that I shall. In 
keopiog with the terens of this kabuUjat, build a 
tiled straw thatched bouse and shop on the land 
taken in settlement. 


Now, it has been held in this case (and 
it is quite unnecessary to go into further 
detail with regard to the matter) that the 
intention of the parties was that the house 
or premises to be built by the defendants 
should be built in such a way as not to 
overlook those of the plaintiffs or to affect 
their privacy. It was the contention of the 
plaintiffs that there bad been a breach of 
this understanding, and indeed the breach 
of the express terms of the agreement of 
1932, as I have already stated, was the 
reason for this action. Some Sfteen days 
after the first agreement of 12tb January 
1932. i. e. on 27tb January 1932, the par* 
ties came to another agreement. Perhaps 
it would be better to describe the second 
document as a statement to which both 
parties put their names. The terms were 
these : 

Tbs petitioners second party have completed the 
tbatchiog of the bouse with tiles as promised in 
the petition filed on 11th January 1932 (the date 
^voD should have been 12th January 1932), and 
now the petitioner Akif Hussain, first party, has 
no objection whatsoever left in this coDnexion. 
Therefore it is prayed that the case may be dls. 
missed. 


It really amounts to a compromise of 
the criminal case under S. 107, Criminal 
P, C. What the plaintiffs said in this case 
was this that, although they had agreed on 
27th January 1932 that the original terms 
of the 12th of the month had been complied 
with, the defendant bad surreptitiously 
broken the agreement by erecting a roof 
inside the building and under the tiled 
and thatched roof. What the defendants 
really did was this, that whereas on the 
completion of the titled and thatched roof 
they had a one storied building, they 
erected another roof (or as it has been des. 
cribed and wrongly described a wiling) 
inside the building which converted it from 
one storied into two storied. They also 
opened a window which according to the 
plaintiffs gave on to the plaintiffs* premises 
and affected their privacy. Now, there was 
some discussion as regards this window in 
the trial Court, but it seems to me that 
the matter is disposed of by the statement 
of the learned Munsif who, in deciding 


Issue 7, says : 

As regards the right of privacy, 


tbs learned 


advocate for the plalotiSs said at the outset that 
for thU he did not rely on any right beyond what 
he got by agreement. 

If this matter bad been pressed very 
seriously, which perhaps it cannot be hav- 
ing regard to the statement made in the 
trial Court, I should have been inclined 
to remand the case for the determination 
of the point which I shall indicate in a 
moment. 

Now, it is quite clear that the agreement 
of 12tb January 1932 bad in fact in letter 
been complied with, as is clearly shown 
by the subseqffent statement which was 
made by the parties in settling the 107 
proceedings. The only question therefore 
to be determined is whether by turning the 
building into a two-storied one the defen- 
dants had caused a breach of the agreement 
which they had entered into. It is per- 
fectly obvious, although perhaps it may not 
be necessary to decide it, that the intention 
of the agreement was that the privacy of 
the plaintiffs should not be affected, but I 
am clearly of the opinion that as a matter 
of law it cannot be said that the erection 
of a ceiling or fioor or, it may be correctly 
described a roof inside the building, is 
itself a breach of the agreement. Therein 
arises the point to which I referred a 
moment ago, namely whether having erect* 
ed the ceiling inside the house, turning a 
one- storied building into a two-storied 
one, and having thrown open a window on 
the east side which gave on to the plain- 
tiffs premises, the defendants had in fact 
broken the agreement and the whole 
intention of the parties had been vitiated 
in that way ? But having regard to the 
decision which, it seems to me, I am bound 
to come to on the other part of the case, 
it is unnecessary for me to decide that 
point. But if my decision on the other 
question is wrong, it seems to me necessary 
that the case be remanded for a determine, 
tion of the question whether a window had 
been made which overlooked the plaintiffs 
premises, and, if that be answered in the 
affirmative, whether thereby a breach of 
the agreement of 1932 had been caused. 

The other question is a mnob more seri- 
ous one. The question is, whether the plain, 
tiffs were entitled to eject the defendant. 
If the document of 4th October 1913, the 
kabuliyat executed by Gajadhar Sahu, the 
predecessor-in-title of the defendants, be 
construed as creating a tenancy from month 
to month or it they have otherwise such a 
tenancy, then quite clearly the plaintiffs 
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haviog issued a valid notice to quit were 
entitled to eject tbe defendants. The deten* 
dants derived their title from Gajadbar 
Sahu thus: A lease was granted to Gajadbar 
in 1913. In 1915, Gajadbar died leaving 
his brother Balkan who took possession ; 
in 1923 Bulkan sold his interest to one 
Hira Sabu and in 1930 Hira Sahu in turn 
assigned his interest to tbe defendants for 
a sum of Rs. 2461. If tbe kabuliyat is to 
be construed as creating a tenancy from 
month to month, the only clause which 
can be relied upon is this clause : 

For tbo porposd of buildiog a shop and bouso 
fixiag tbe ground^rcnt at annas foar a mouth, tbe 
annual grouad*rODt being Rs. 3. 

Tbe period at which rent is payable has 
always been held to be evidence of the 
term of a tenancy. But I should hesitate 
before coming to the conclusion in this 
case that on tbe construction of the docu. 
meat itself it was a monthly tenancy^ 
as the document is certainly ambiguous, 
regard being paid to the words ''the annual 
ground-rent being Bs. 3.*' But tbe defen. 
dants did not rely on any such contention, 
naturally their contention baiog that they 
had a permanent lease. But. quite apart 
from the fact that no patta e?sists, I am 
prevented from relying upon this kabuliyat 
ioT bolding that the defendants bad a per. 
maoent lease for tbe reason that it is 
unregistered. Mr. Manuk who appears on 
behalf of tbe defendants does not seriously 
dispute nor can be dispute that proposition. 

I am therefore thrown back, for the deoi. 
Sion of the case, on other grounds. Before 
1 leave that branch of the case I would 
^y that It 18 impossible, as Mr. Khurshed 
Husnain argues, for this Court to come to 
the conclusion in the circumstances of tbe 
case that the defendants had a permanent 
lease, and for this simple reason that when 
the origin of tbe tenancy is known, as it is 
here, it is imposeibie to hold as a matter of 
inference from tbe facts proved that the 
tenancy is other than what it purports to 
be. And indeed Mr. Manok does not seri. 
ously contend that on the facts of this case 

TOh!?! 5 ^ permanent tenancy. But 

A 5**® “‘"““Stances of tbe case, are 

S othet^th the tenancy 

IS other than a permanent tenancy. I have 

^““‘8 upon 

wh ch tbe defendants rely for eatablishbg 

ground lease in 1913 for 
building pnrposes, the sale of the house 


and laud in 1923 and again in 1930. There 
are two other facts which are telied upon 
by the defendants: one is that in 1910 
when Gajadbar died his brother Bulkan 
took possession; and the other is that in 
1919, four years afterwards, Bulkan exe- 
cuted an ijara deed in favour of a person 
whose name is irrelevant. Another fact is 
that in the earlier proceedings, tbe details of 
which it is perhaps unnecessary to state, the 
plaintiffs complained to tbe predecessor of 
the defendants that in the building of their 
premises tbe defendants were encroaching 
upon the plaintiffs' land ; and again, and 
perhaps tbe most important fact upon 
which the defendants rely, are these agree- 
ments of 12th January and 27th January 
1932. Mr. Manuk on behalf of the defen- 
dants contends that these facts in law 
constitute such a representation as is con- 
templated by S. 115, Bvidence Act, and, in 
support of his contention be relies upon a 
number of authorities or principles laid 
down in those authorities. 

The case most in his favour is a decision 
of this Court in 2 Pat 452' where two 
queatioDs fell to be considered by Jwala 
Prasad and Adam! JJ., first whether on 
inference drawn from the facts of the case 
there was in law a permanent tenancy; 
and, secondly, whether to use the words of 
tbe learned Judges, ‘‘the subsequent acts 
and conduct of tbe lessor and lessees con- 
verted the lease into a permanent one," 
In deciding tbe first point the following 
statement was made, 

upon tho facts in the present case and the lease 
In question, wo are not prepared to differ from the 
view of the Court that at its iooeption the lease 
”” ^ PJfoianont lease and not one from year to 
I^ue *^P0Ddent9 are on firmer ground on 

rs3U0 2 being estoppel. The learned Judge 

there particularly referred to the fact that 

la 1907 before tbe fouodations of perma. 

nent or pucca buildings were laid, the 

defendants applied for permission and they 

were given that permission. Comment was 

made that under the parwangis which had 

two given by the landlord it appeared that 

the bnildinge had already been completed 

and that the construotion of those buildings 

was coDhrmed by the plaintiff, the landlord. 

w ^8ct8, includ- 

IfiVJn rent was claimed 

as a condition of tbe erection of these per. 
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maocDt buildingSt aod the learned Jndge 
summed up the position by stating that 


tbo plaiutie in this C3So did not only ac<}uiesod 
in the construction of the buildings io question 
by merely abstaining frona iDtorfcrencc. but he 
actually granted permission for erecting the 
buildiugs. 


Mr. Maouk then relies upon the obser. 
vatioDS of their Lordships of the Privy 
CouDcil, as expressed by Mr. Ameer Ali, in 
52 I A 178,' for bis contention that there 
is an estoppel in this case. That was a 
case in which there was one possible con. 
BtructioD of tbo lease (which incidentally 
was a registered lease), that it was a tenancy 
from year to year. But, on the footing of a 
letter written by Forbes' agent that the 
lease was in fact a permanent lease, their 
Lordships of the Judicial Committee of the 
Privy Council held that the defendants 
were estopped from asserting that the lease 
was not permanent. Mr. Manuk contends 
that although there may have been a deh- 
nite 8peci6c statement in Forbes case? 
which their Lordships held to be an 
estoppel, 3 'et, estoppels are not conhned to 
speci6c statements. For this contention he 
relies upon S. 115, Evidence Act, which 
provides : "When one person has, by bis 
declaration, act or omission, intentionally 
caused or permitted another person": in 
other words, it may be an act or omission on 
the part of the landlord; and, if be can show 
in this case that there bas been an act or 
omission upon which the defendants acted, 
then the landlords in this case, equally as 
in Forbes case? would be estopped from 
asserting that the tenancy of bis clients 
was not a permanent one. Now, their Lord- 
ships in coming to their conclusion in 
Forbes* case^ made this statement at p. 186 
of 52 I A 178.^ 

The Munsif and the District Judge have rightly 
held, in their Lordships* opinioD, that the state- 
ment in the letter o( SUt December 1?03, Is a 
statement of fact and not an expression of opinion 
as contended by tbe plaintiO. 

Their Lordships then proceeded to rely 
upon tbe decision in (1865.66) 1 H L 129 
and repeated the \VelUknown passage to 
which reference has been made in more 
than one case. Mr. Manuk relies upon that 
passage which runs thus: 

The rule of law applicable to the case appears 
to mo to be this : If a man, under a verbal agr«- 
ment with a landlord for a certain interest m 


2. A. H. Forbes t. L. E. 12 AIBPp 

146^87 I 0 918^4 Pat 707=52 I A 178 IPC). 

3. Bamsden v. Dyson. (1666-66) 1 H 

Jor (N 8) 506=14 W R 920=149 B R 


land . or, what amounts to the same thing, under 
an expectation, created or encouraged by tbe land- 
lord, that be shall have a certain interest, tskes 
possession of such land, with tbe consent of tbe 
landlord, and without objection by him lays out 
money upon tbe land, a Court of Equity will 
compel tbe landlord to give effect to such promise 
or expectation. This was the principle of tbe deci- 
sion in (1811) 18 Ves 828,4 and as 1 conceive, is 
open to no doubt. 

Now, it is quite clear that tbe defendants 
cannot rely on (1865.66) 1 H L 129^ as 
tbe case before me is not a case in which 
the defendant 


takes possession of such land, with tbe consent of 
tbo landlord, and upon tbe faith of such promise 
or expectation .... lays out money upon tbe 
land. 


There is another reason to which I shall 
in a moment refer for coming to the conclu- 
sion that (1865.66) 1 H L129^ is no autho- 
rity for the proposition put forward by 
Mr. Manuk. 52 I A 178,^ taken as a whole, 
cannot be an authority in Mr. Manuk's 
favour as tbe decision must becoobnedtotbe 
facts of that case and they were that there 
was a representation of fact and tbe party 
had acted upon it. But here Mr. Manuk says 
there was an ''act or omission" under See. 
115, Evidence Act. 1 should like to observe 
that their Lordships of tbe Judicial Com- 
mittee of tbe Privy Connoil have stated 
that S. 115, Evidence Act, represents, or is 
the same as tbe law of estoppel in Eng- 
land : see 19 I A 203.® I would now like 
to refer to one or two other cases in pass-l 
ing. Reference was made to 32 Cal 648.^ 
It will be observed, however, that that 
was not a case of estoppel but a case in 
which the Court presumed that in tbo 
origin the lease .was intended to be per- 
manent. Reliance bas also been placed on 
certain observations of Rankin C. J. in 
56 Cal 738.^ There the origin of the ten- 
ancy was unkown: it could be traced back 
for about hundred years, rent had not been 
enhanced at least for forty years, certain 
small honses or huts had been built opop 
the land, the land had boon used for resi- 
dential purposes but tbe Court declined to 
draw tbe inference that there was a per- 

4. Gregory v. Mighcll, (1811) 18 Vea 828=11 B B 


5. 


207. 

Sarat Chanaer Doy v. Gopal Chunder Laha, 
(1892) 20 Cal 296=10 I A 203=6 Bar 224 


(P C). 

Promada l^ath Roy v. Srlgoblnd Cbowdhry, 
(1905) 82 Cal 648=9 OWN 468. 

Kamal Komar v. Nanda Lal, (1929) 1® A I B 
Cal87=n6 I 0 878=66 Oal 738=33 OWN 
211 . 
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maaeat tdoaocy. The observatioD of Sir 
George Baokio upon wbicb Mr. Maouk 
relies is that theerectioD of tbe buildiDgs was 
a notice to tbe landlord that a permanent 
tenaocy was claimed; and it is contended in 
this case that tbe creation of more perma* 
nent buildings after the kutcba buildings 
bad been pulled down was also a notice to 
tbe landlords in this case that a permanent 
tenancy was created. Now, it is a remark* 
able (act that apart from 52 I A 178^ and 
tbe decision reported in 2 Pat 452' to 
which reference was made in the early part 
of my observations, there is no decision in 
which this rule of estoppel bas been applied. 
It is not conclusive of the fact, but it does 
seem to indicate tbe difficulty of bolding 
that the landlord is estopped. 

The facts upon which Mr, Manuk relies, 
for his contention that tbe landlords in 
this case are estopped, I have already 
referred to and do not propose to state 
them again. It must be noticed that apart 
from the agreements of 1932, all tbe "acts 
or omissions*' which are relied upon took 
place years before the present defendants 
came into possession. It is difficult, indeed 
It is impossible I think to contend that 
the fact that Gajad bar's brother Bulkan 
took possession in 1915 when Gajadhar 
died, aud the omission of the landlords to 
take any action can be treated as a repre. 
eentatioD by the landlords causing the pre- 
sent defendants to believe that the then 
bolder of the land had a permanent ten* 
ancy; and it seems to me equally impossible 
to contend that the present defendants in 

in th© year 

lUW when they took possession of the 
land. A building was already on tbe land 
and It cannot be said therefore that the 
defendant, built upon the land acting npon 
tbe representations of tbe landlord. In mv 
judgment, quite clearly the omissions or 
sets of the landlords before the present 
defendants came into posaesston are not 
matters upon which the defendants can 

Msuml an estoppel. But. I will 

Msume for the purposes of the case that 

in by the pr^ 

Tnd those facts 

MsslsZ ^ the defendants' 

iwssession may be relied upon for what 

wortb by the defmidants. The 

ewe Tlgn the first being the 

ease of 1913 which was a building lease 

inn le?r > being a buUd: 

ewe or ?h f a permanent 

lease or that being granted a bnUding lease 


the defendants were entitled to believe that 
it was a permanent lease. They knew what 
they bad. They had tbe document of 4tb 
October 1913 and they knew what sorb of 
right they bad. The fact that Bulkan. the 
brother of Gajadhar, took possession is 
quite equivocal. The landlords might or 
might not have insisted upon the posses- 
sion of tbe land being given up by Bulkan, 
but in DO sense could it be said that the 
non-intervention of the landlord was a 
representation giving the defendants a per- 
manent right in the property : jee 56 Cal 
738.^ Tbe fact that the landlord stood by 
in 1919 when Bulkan eiecuted the ijara 
deed is also equivocal. Bulkan was brans- 
ferring such interest as he had, and it was 
the ijaradar’s look out as to what he got 
under that transaction. Tbe transfer in 1923 
and again in 1930 must, in my judgment, 
be looked at in tbe same light. It was on 
these facts and similar facts that the Cal- 
cotta High Court declined to infer that the 
tenancy there under consideration was of a 
permanent character. I refer to this deci- 
810 D as Mr. Manuk argues that the matters 
to be taken into consideration for coming 
to a conclusion whether on its proper cod- 
struction a tenancy is a permanent one or 
not, are the same considerations which 
apply to the question whether in this parti, 
oular case an estoppel is established. 

u ^b^rshed Husnain appearing on 
behalf of tbe plaintiffs relies on the other 
hand upon the well-known case in 26 I A 
58. There the defendants failed to estab. 
lish ^uitable estoppel. The land in that 
case had been let to five tenants for the 
purpose of constructing thereon a saltpetre 
factory at the annual rent of Rs. 28. The 
saltpetre factory bad been constructed, bat 
in course of time it got into a state of dis. 
repair or was demolished, and then other 
buildings were erected and the defendants 
Bpent several thousands of rupees on those 
buildings. The plaintiffs instead of objecting 
or prohibiting (it was alleged), induced the 
defendants and their ancestors to build. 
Their Lordships of the Judicial Committee 
reversing the decisions of the Courts in 

^ statement of the 

rule of equity made in 1885 AWN 10 n» 

r„Lr-£:. 

9. Gopi V. BUheshwar. (1886) A W N 100 
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io :^bstin«Dce from iQUrkriog or in active ioter* 
vention, was sul^cieat to justify the legal infer- 
eoce that they bad by plaio implication cod traded 
that the right of tenancy, under which the lessees 
originally obtained possession of the land, should 
bo cb.iDged into a perpetual right of occupation. 

Id referring to (i860. 66) 1 H L 129^ 
Lord WatsoQ repeated the words of the 

Lord Chancellor to this effect : 

It follows as a corollary from these rules, or 
perhaps, it would be more accurate to say it forms 
part of them, that if my tenant builds on land 
which he holds under mo, be does not thereby, in 
the absence of special circumstances, acquire any 
right to prevent me from taking possession of the 
land and building when the tenancy has deter- 
mined. He knew the extent of his interest, and it 
was bis folly to expend money upon a title which 
be knew would or might soon come to an end. 


Mr, Manuk agrees that this decision lays 
down the proposition that mere acquies- 
cence is not enough. What is there in the 
case before mo other than acquiescence? 
There is tho acquiescence or standing by, by 
the landlords when Balkan the brother of 
Gajadhar took possession ; there is acqnies- 
cence or standing by when he executed the 
ijara deed ; and there is the same when 
there was a transfer to Bira Sahu and to 
the defendants. The only additional circum* 
stance is the agreement of 1932. I held and 
I still hold that even assomiog that acqnies* 
cence by the landlords up to 1930 were 
facts upon which a party could otherwise 
rely, no reliance could be placed upon them 
by the present defendants because they do 
not amount to a representation to them or 
their agent. Bub assuming they do, there 
is nothing, as I have said, but mere acquies. 
cence or standing by, and the agreement of 
1932 adds nothing to, but conditions the 
terms under which tho defendants are pre- 
sumed to have gone into possession. These 
acts or omissions are not clear reprosenta* 
tions which caused the defendants to act in 
the way they did. Their actions such as 
they were, that is to say the building 
operations, are referable to the agreement 
which they believed entitled them to build, 
and not to any representation by the 
plaintiffs. 

I now pass on to the well-known deci- 
Bion in 58 I A 91,^^ which Mr. Manuk wn. 
tends is nob an authority against him. This 
decision has been applied in this Court by 
my brothers Agarwala and Varma in 19 
P L T 791.^' I make no further reference 


10. Atifi V. Jadunath Majumdar. (1931) IS A I R 
p 0 79=151 I C 762=58 Cal 1235—68 I A 91 

11 Maini Sahu v. Balab Das. (1938) 25 A 1 R Pat 
486=19 P LT 791. 


to that authority because I agree that the 
facts in that case are almost precisely simi. 
lar to the facts in 58 I A 91.'*^ In 68 I A 
91^^ the defendant bad taken possession of 
the land on the understanding that he was 
to get a permanent lease. He proceeded to 
build structures of a permanent character 
upon the land, and then apparently made 
a request to the landlord to give him a 
permanent lease which he bad contracted 
for: there was an agreement that he should 
have a lease for five years. In the result 
the landlord brought an action against 
the tenant to eject him. The plea was 
taken and accepted that there had been 
part performance of the agreement, or that 
there existed an equitable estoppel. Lord 
Bussell in delivering the judgment of their 
Lordships of the Privy Council, referred to 
tho fact (which I have already stated in the 
earlier part of my judgment) that both the 
cases in (1865-66) 1 H L 129^ and (1811) 
18 Ves 328^ were cases in which doctrines 
of part performance in contradistinction to 
estoppel were pleaded, and pleaded in suits 
in the Court of Chancery for specific per. 
formance. They had nothing to do with 
the facts of the case before the Privy Couu- 
cil. Lord Bussell, in the course of bis judg- 
ment, in referring to the facts, said this 

at page 103 of 58 I A 91^^ i 
In troth this case, when tho truo facts are 
appreciated, la simple enough. The acts of the res- 
pondent are all referable to a verbal contract whiob 
was enforceable against the appellant at the tlrw 
when the raspondenfs expendUnre was incurred^ 
and for long afterwards. Unfortunately lor the 
respondent, he allowed his rights to enforce his 
contract to bocotne barred, with the result that he 
can only resist the appellant's claim to wssesslon 
by seeking to estsblUh a title, tho aoquUitlon of 
which is forbidden by the statute. 

And in referring to 52 I A 178* Lord 
Russell stated that “that decision was 
based upon an estoppel grounded upon a 
statement of fact.*' Mr. Manuk rightly <^n- 
tends that the difference between 88 I A 
91*® and the case before me is that in that 
case there was an oral agreement of lease 
and in this case there is an agreement 
which cannot be used in evidence as it w^ 
not executed in accordance with law. I fail 
to see what difference in the proper appli- 
cation of the principle those facts make. 
Indeed when the cases are examined they 
seem to bear a striking resemblance to one 
another. I have already stated and repeat 
that Mr. Manuk strongly relies u^n the 
agreements of 12th and and 27th 
1932. It is impossible to contend that 
those agreements constituted any represen- 
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tatioD, because ^rbal: was allowed hy those 
agreements was referable to the interest 
which the defendants already bad, namely 
the unenforceable lease. Indeed, the agree- 
ments rather restricted than enlarged the 
defendants' right. To pub it ahortly, they 
were agreements which kept the defendants 
within the coohnes of the original agree- 
ment of tenancy. I fail to see any repre- 
sentation by act or omission' by the land- 
lord, nor can I say that the compromise of 
l27tb January 1932 can be described as an 
lintentional 'act or omission' oo the part of 
the landlord which led the defendants to 
beliere that they had anything other than 
what they bad already got ; namely that 
under the Transfer of Property Act and the 
Begidtration Act the defendants, '*in the 
jibsence of a contract to the contrary", 
had an agreement or lease from month to 
month within the meaning of Sec. 106 of 
that Act. I have so held in S. A. No. 460 of 
1935^* in which it was decided that S. 106, 
T. P. Act, in using the woids “In the 
absence of contract or local usage to the 
contrary, referred to a contract with regard 
to that particular matter, that is to say 
the term of tenancy. I cannot see in this 
:ca8e any estoppel which wonld prevent the 
|landlords from contending now that what 
the defendants have got is merely a tenancy 
from month to month; and the plaintiffs 
having given a valid notice to the defen. 
dants to qoit are entitled to eject the defen. 
|dant8. Nor does 8. 53.A, T. P. Act, help the 
aefendants. That Section gives the party 
relying upon it such rights which but for 
the lack of some formality they would have 
jOnder the written agreement, but it gives 
;no more and does not give any right which 
the informal agreement wonld not give. 

■ “® *0 order passed 

^ ^ ^ ^ make no such 

order. 

. The result is that the plaintiff’s appeal 
w allowed, but having regard to my deci. 
Sion that it might be necessary to remand 

tiOD of the question I referred to in the 
earlier part of my jodgment. I make no 

Wtrap^aT" 

J.M./R.K. Appeal aUowed. 

12, Amrlfc Sahti t, Mt, Bibl j i , 

No. 460 o! 1965, S^oond Appeal 
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Fazl Ah and Varma JJ. 

Akhauri Thaknr Prasad and others — 

Appellants. 

7. 

Dwarka Sin^h and others^ Plaintiffs 
a^id another, Defendant — RespoDdents* 

Appeal No. 867 of 1936, Decided on 19th 
December 1938, from appellate decree of 
Diafe. Judge, Gaya, D/- 31st August 1936. 

Tori — Negligence — Conlributory negligence^ 
— Plolntiffe suing defendonts for domages on 
occoutil of lots iusloined by ibexn os resuU of 
diversion of weter chonnei by defendants^ 
Defeadanie culling opening in 1928 end insli- 
luting suit for injunction resireining plainiiffe 
in present suit from closing up opening — Suit 
hnelly distniued in 1933 — Opening continuing 
to exiik till 1933 and plaintiffs obstructed by 
defendants from closing up opening— Held tbat 
no question of contributory negligence arose 
and plaintiffs were entitled to damages. 

The plaintit! instituted a suit agaiast tba de- 
feudanU to recover from them a certain sum of 
money as damages for loss sustained by them as a 
result of the diversion of a water channel by the 
defendants. The defendants cut an opening or 
khanr in the embankment, some time in 1928 and 
after that they brought a suit in 1928 for a decia- 
ration tbat the khanr in question always remained 
open and for a permanent injunction restraining 
the prosent plabtifTs from filling up the khanr 
The defendants* suit was finally dismissed by the 
High Court on 26lh October 1933. The platntlfi 
alleged that tho opening In the bandh continued 
even after the suit had been decided by the trial 
C^urt and tbat the plaintiffs themselves could not 
close the opening oo account of there being ob- 
struction on tbo part of the defendants. It was 
found that the opeoiog continued to exist even 
•I^r 25lh October 1933. the date on which th. 
aefendasta second appeal was dismissed; 

Held that no question of eontrlbntorr ncflli- 
gence m tho case. The effeot of the wring 
comroit^ in the first instanco by the deiendantf 
continued tlil tbo opening was filled up and the 
mere fact that the pUintlfl did not take any steps 

«>o litigation wL 
defendants from 

, ^P*’°®‘bihty for tho losses sustained by the 
plaintiffs -.AIR J9I8 Pat 354. Applied 

CP 804 C 2] 

S. U, MuUick and Sarjoo Prasad — 

Appellants. 

Kharsbmd Husnain and Raj Kishore 
i'rasad — /or Respondents. 

*4 "!* ~ appeal by all 

the defendants except one Jadu Singh in a 

suit instJtated by the plaintiffs to recover 

from them a certain sum of money as 

damages for loss sostained by them \a l 

hv tb ‘^/i^raion of a water ohonnd 

defend^ts are interested in two neighbour, 
mg villages, named Aganda and Wari, the 
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latter being to the east of the former. It 
appears that the lands of Agenda are irri* 
gated by means of water which comes 
through a baha known as Pirthia Bandb 
Baba. The baba comes into Tillage Agenda 
through village Bajaura which is situated 
immediately to the south of Agenda and in 
Bajaura the baha bears plot Ko. 1251 and 
its eastern embankment bearing No. 1252 
lies between Bajaura on the west and Wari 
on the east. The appellants cut an opening 
or kbanr in this embankment some time in 
1928 and after that they brongbt a suit for 
a declaration that the kbanr in question 
remains always open io order to enable the 
water of the Pirthia Bandh Baba to flow 
through this khanr to the village Wari. In 
this suit there was also a prayer for a 
permanent injunction to restrain the pro* 
sent plaintiffs and other mukarraridars of 
Agenda from filling up the kbanr. This suit 
was instituted on lOth October 1926, and 
a temporary injunction was issued by the 
trial Court during its pendency. The suit 
was however dismissed ou 24tb February 
1930, and the appeals preferred by the pre. 
sent defendants against the decision of tbe 
trial Court to the District Judge and the 
High Court were dismissed respectively on 
19th January 1931, and 25th October 1933. 
The present suit was instituted on 19tb 
December 1934. The plaintiffs allege in 
this suit that the opening in the bandb 
continued even after the suit bad been 
decided by the trial Court and that the 
plaintiffs themselves could not close the 
opening on account of there being obstruct 
tion on the part of the present defendants. 
Both the Courts below have decreed the 
suit in part and the defendants other than 
Jadu Singh have appealed to this Court. 

Tbe short point which arises in this ap- 
peal may be very briefly stated here. The 
plaintiffs have definitely alleged in their 
plaint that they could not close the opening 
after the decision of the previous suit in 
1930 because tbe defendants offered ob- 
struction to tbe opening being closed. This 
allegation has been accepted by the trial 
Court, bub the lower Appellate Court has 
proceeded on tbe footing that whether any 
obstruction was offered by the defendants 
or not the plaintiffs were entitled to be 
compensated for the loss they had suffered 
on account of the wrong done by the 
dants which was a continuing one. The 
point which is raised on behalf of the ap. 
pellants is that if tbe plaintiffs case about 
tbe obstruction fails, the suit must also fail 


automatically and that the lower Appellate 
Court was not justified in setting up a cose 
for tbe plaintiffs which does nob find a plsice 
in their pleadings. 

Now, in para. 9 of the plaint it is clearly 
stated (l) that the kbanr remained open 
till 1931, (2) that the defendants took away 
tbe entire amount of water during the 
period in suit, and (3) that on account of 
this act of the defendants, the irrigation of 
tbe lands of Agaoda appertaining to the 
plaintiffs' takhta badly suffered. The Court 
below have concurrently found that the 
opening had been deliberately made by the 
defendants and that it continued to exist 
until after the decision of tbe second appeal 
arising out of the previous suit which was 
dismissed on 25th October 1933. On these 
facts, in my opinion, the principles laid 
down in 3 P Li W 283,' fully apply to this 
case and no question of contributory negli- 
gence can arise. Tbe effect of the wrong 
committed in tbe first instance by tbe 
defendants continued till tbe opening woa 
filled up and the mere fact that the plain- 
tiffs did not take any steps to fill up tbe 
opening while the litigation was still pend- 
ing will not exonerate tbe defendants from 
responsibility for the losses sustained by 
the plaintiffs. It may also be pointed out! 
here that the main point, raised by tbe 
defendants before the learned Subordinate 
Judge was that even admitting that the 
plaintiffs had attempted to fill up the 
kbanr and were opposed by the defendants, 
the plaintiffs could uot succeed, because 
they would have got the khanr closed with 
the help of tbe Court. Thus it cannot be 
said that the defendants had no oppor. 
tunity to meet the case upon which the 
learned District Judge has based bis judg. 
ment. In my opinion the judgment of the 
District Judge is correct and I would dis- 
miss this appeal with costs. 

Varma J- — I agree. 


B.M./R.K. 


Appeal dismissed. 


l. Raghuoath Singh t. AchuCanand. (1918) 6 
^ R Pflk 364=49 I 0 874—3 P L W 989. 
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FULL BENCH 

Harries C. J., Wort and Dhavlb JJ. 

Lai SadaTtand Singh — Plaintiff — 

Appellant. 

r. 

Madan Mohan Sahu Gaoniia and 
others — Defendants — Beapondents. 

Letters Patent Appeals Nos. 22 to 24 of 
1937, Decided on 19th April 1939, from 
deoisiOD of Rowland J., D/. 22Dd April 
1937. 

^ («) C«ntra) Provinces Land Revenue Act 
'(18 of 1881), $• 65*A (7) — Scope and applica* 
•tIoD of S. 65*A (7) fully explained ~ Meanins 
of words and expressions in S. 6S«A (7) toler'* 
'preted — Protected tbikadar cannot be ejected 
for mere non-pajment of tbika jama. 

A Ijodlord has no eommoQ law right in India 
dejecta tenure^holder lor non-payment of rent. 
His right to obtain ejactmeot depends in each case 
upon the terms of tbo agreement or lease. Where 
o tight to eject the tenure. holder is not given by 
the agreement or lease, mere failure to pay the 
thika jama does not entitle the landlord to eject 
the thikadar. The form of anb^see. 7 of 8. 66-A 
suggests that tbe EfCgislature intended to save 
ezbting rights rather than to create new ones, and 
also intended to give tbe protected thikadar pro* 
Section not only against tbe sale of his property In 
execution but also against ejectment except where 
allowed It on certain particular grounds. 
All that sub.s. (7) does is to savo for the landlord 

rights which he might have under the law for 
the time being In force and which Is not ineon* 
^tent with tbe Act, to eject tbe thikadar on cer» 
tain grounds. Tbe sub-section Is designed to deal 
with protection in relation to liability to eject- 
ment, and does so by leaving such liability un- 
« where it arises under decrees 

implying that the pro. 
teoted thikadar will not be liable to ejectment in 
any other case. Protection by limiting liability to 
ejeotment to specified cases is easily intellUlble 
but not protetioD by extending It to oases where 
fiub-seotlon In qocetloa it does not 
‘exist. The InterpreUtlon of tbe expression “any 
time being in force' ^ as some law roUt^ 
mg to the procedure of ejeotment may posslblv he 

It. bnl would moan Ignoring 
the fact that a decree cannot be passed on merf 
•procure. What th. words of ths ga^“o” 

•must Ubpn7 words 

'’Itk motters of 
evident that the ©xprm! 
Sion in exeontlon of a deoree for ejeotment pS 

taS 


not give eubstantive rights apart from tbe general 
law but are conditions to be applied in -testing tbe 
question whether a decree has been passed in 
accordance with tbe law. Therefore a protected 
thikadar cannot be ejected by the landlord for 
mere non-payment of tbika jama: 0. H. 99 of 
29S4; A, No, 27 of 2916 and S. A. No. 27 of 2926, 
Sxpl,; AIR 2926 Nag 66. Bel. on. 

[P 306 C 1; P 307 C 1; P 308 C 1, 3; P 309 C 1; 

P 310 C 1; P Sll 0 1; P 313 0 1, 2) 
(b) Landlord and Tenant— Holders of Interests 
•imilar to one of thikadar cannot be ejected 
for non-payment of rant (Obiltr), 

Holders of interests similar to that of a tbika- 
dar, gaontia or farmer cannot be ejected solely on 
the gronnd of non-payment of rent: 29 ^ R $49 
and 22 XV R 376, ReL on. [P 808 C 1] 

Dr. D. N. Mitter and G. P. Das — 

for Appellant. 

Sir hi. N. Mnkharji, G. C. Dad and S. S. 

Baksbib — for Bespondents. 

Hnrrios C* J*— These are three coDDect- 
ed Letters Patent appeals from a decision of 
Rowland J. Tbe snita out of which the 
appeals arise were instituted by Lai 6ada* 
nand Singh against the three respondents. 
The latter are proteoted thikadars and the 
plaintiff claim^ in each suit arrears of 
rent due from the defendants and in de« 
fault of payment be prayed that he should 
be entitled to eject them from their villages 
aud tbe sir lands appertaining thereto. 
The learned Munsif, who beard tbe cases 
io tbe first instance, decreed tbe plaintiff's 
claims and ordered that in default of pay. 
mont of tbe tbika jama decreed within a 
certain period the plaintiff would be en. 
titled to eject the defendants. The defen. 
dants appealed to the Court of tbe learned 
Subordinate Judge. They failed to pay the 
tbika jama decreed within the time allow, 
ed and prayed that such time be extended. 
Tbe learned Subordinate Judge came to 
the conclusion that he bad no jurisdiction 
to extend the time and dismissed the 
appeals which involved the ejectment of 
the defendants. The defendants appealed 
to this Court and tbe appeals were heard 
together by Rowland J. He came to the 
oonolusion that the plaintiff was nob eotitU 
ed to eject the defendants and accordingly 
he allowed the appeals and set aside the 
decrees for ejectment passed by the learn, 
ed Snbordinate Judge, The appeals came 
in the first place before a Bench of this 
Court consisting of Wort and Dbavle JJ 
The learn^ Judges were of opinion that 
the authorities of this Oonrt were conflict, 
ing and as the matter was one of impor. 

Chief Ju^ice for the constitution of a Full 
Bench* The matter has accordingly been 
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argued before this Bench. The plaintiff is 
the landlord proprietor of three villages 
whereas the defendants are protected thika* 
dars of the villages concerned. The only 
point which has to be considered is whether 
a landlord is entitled to obtain a decree for 
ejectment against a protected thikadar in 
jtbe Sambalpur district npon the ground of 
^tbe letter's failnie to pay the tbika jama. 

The legal position of a protected thikadar 
is dealt with in S. 65*A, C. P. Land Revenue 
Act, (18 of 1861). That Section enables a 
settlement officer to declare certain tbika* 
dars» gaontias or farmers to be "protected" 
for the pnrposes of that Section, and when 
a thikadar, farmer or gaontia is declared to 
be protected the settlement officer may, at 
the request of the proprietor of the village, 
determine the amount of the tbika jama 
which shall be payable by such thikadar, 
gaontia or farmer. Sub.s. (3) of the Section 
provides that any thikadar, farmer or 
gaontia who has been ejected or dispossessed 
may, in certain circumstances, obUin pro* 
teotion and be replaced in possession of the 
village. Sub.s. (4) sets out the incidents of 
a tenure of a thikadar, farmer or gaontia 
who has been declared to be protected 
under the Section. The tenure is heritable 
but not transferable by sale, gift, mortgage 
or dower, and it is expressly declared that 
it is not saleable in eseontion of any decree 
nor can any decree be passed for the sale 
thereof. On the death of a thikadar leaving 
more than one heir bearing the same rala* 
tionship to him, the eldest of such heirs is 
to succeed. This sab-section contains other 
provisions relating to renewals of the hold* 
ing on the termination of a lease or an 
agreement, settlement of disputes relating 
to the amount of the tbika jama, enbaDce* 
ment of tbika jama and snob like. Sub.s. (5) 
is an important sub. section and is in 
these words : 

Id any proceedings before a Court for the eject* 
ment of a thikadar, gaontia or farmer, if it appears 
that the thikadar, gaontia or farmer has filed an 
application before a Herenue Officer to obtain a 
declaration that be Is protected, or if be files such 
an application before the Court, the Court shall 
stay proceedings until the application has been dis* 
posed of in accordance with the provisions of this 
Act. and shall, if the application is filed before 
Itself, forward such application to the Deputy 
Oommiseioner or Settlement Officer for disposal. 

This sob. section undoubtedly contemp- 
lates that a protected thikadar, gaontia or 
farmer should receive a measure of proteo. 
tion against ejectment. It expressly provides 
that where an application for protection 
has been made or if an application is made 


before the Court in which ejectment U 
sought all proceedings most be stayed until 
the Deputy Commissioner or Settlement 
Officer has decided whether the thikadar U 
entitled to protection. It is only after such 
a decision is given by the Deputy Commis. 
sioner or Settlement Officer that the case 
can proceed. Sub.s. (7) deals with the liabi* 
lity of a protected thikadar, farmer or 
gaontia to be ejected. The precise terms of 
the sub.section are as follows: 

Nothing in tbU Section shall aflect the liability 
of any protoeted thikadar, farmer or gaontia to 
ejectment in execution of a decree for ejectment 
passed in accordance i^ith any law for the time 
being in force and not inconsistent with tbU Act, 
on the ground : 

(a) that be has failed to pay the tbika jama 
legally payable by him; 

(b) that he has diverted the culturable land of 
the village to non -agricultural purposes, or is 
chargeable with some act or omission which 
renders him liable to be ejected. 

Both the learned Munsif and the learned 
Subordinate Judge were of opinion that 
this snb.section expressly gave the landlord 
proprietor a right to eject a protected 
thikadar when the latter had failed to pay 
the tbika jama due from him. Rowland J., 
however, was of opinion that as long aa 
the thikadar remained protected, he could 
not be ejected for mere non-payment of the 
tbika jama. The learned single Jndge was 
of opinion that before the thikadar could 
be ejected, steps would have to be taken to 
remove the protection given to him and 
such could be done under the provisions of 
anb.s. (6). It has been argued before us by 
Dr. Dwarak Nath Mitter on behalf of the 
appellant that Sec. 65*A (7), G. P. Land 
Itevenue Act, gives the landlord in terms a 
right to eject a protected thikadar for non- 
payment of the tbika jama. Counsel has 
relied upon a decision of this Court, namely 
Rai Lai Rajendra Singh Bariha Bahadur v. 
Sokha Pujhari (Appeal from Appellate 
Order No. 17 of 1926 decided by Mullick 
and AUanson JJ. on Ist April 1927.) This 
case is unreported, but we have had the 
advantage of reading the judgment of Mul- 
lick J. with which AUanson J. concurred. 
In that case a suit was brought by the pro- 
prietor landlord against a protected tbika- 
dar for ejectment of the latter. ^ During 
progress of the suit a compromise 
effected whereby it was agreed that the 
protected thikadar should pay to the plain- 
tiff a sum of Rs. 85 and the costs of the 
suit by 4th August 1925, and in default of 
such payment the plaintiff should get ^s- 
session of the thikadari property, 
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protected tbikadar failed to make payment 
on tbe due date and asked for an extension of 
time. This was refoeed by the learned 
Munsif though on appeal the learned Sub- 
ordinate Judge appeared to think that the 
learned Munsif could have extended the 
time. The learned Subordinate Judge* how. 
ever* was of opinion upon other grounds 
that the appeal failed, and it was accord, 
ingly dismissed. A second appeal was pre* 
ferred to this Court and in that appeal it 
was argued that the proprietor landlord 
had no right under S. 65-A (7), C. P. Land 
Bevenue Act, to eject a protected thikadsr. 
This Court held that as the parties had 
compromised and had agreed that in default 
of payment of the amount due on a certain 
date the thikadar should be ejected the 
Courts below were right in ordering the 
ejectment of the protected thikadar. 

If the Legislature intended by 8. 65-A (7), 
C. P. Land fievenue Act, to give the land- 
lord proprietor a right to eject a protected 
thikadar for non-payment of rent, then the 
sub-section has been drafted in a eomewbat 
strange manner. The form of the eub-seo- 
tion suggests that the Legislatnre intended 
to save existing rights rather than to create 
new ones. The sub-section begins as saving 
Actions usually do; 'nothing in this Sec- 
tion shall affect . . . However the man- 
ner in which the Section is drafted in no 
way concludes the matter, and its terms 
must be carefully examined. It provides 
that nothing in the Section is to affect the 
uability of any protected thikadar to eject- 
ment in execution of a decree for ejectment 
passed in accordance with any law for the 
time being m force and nob inconaistent 
with this Act on the ground inter alia that 
the thikadar has failed to pay the thika- 
jama payable by him. On behalf of the 
appellant, it has been argued that what this 
Section means le that nothing in the pre 
vlous enb-sectiODS shall affect the liability 

iLn thikadar to be ejected io 

execution of a decree for ejectment baaed 

I? ^ set out in (a) or (b) 

wll accordance with the 

ind being 

a right to sne for ejeotoienb on either of 
the grounds set out in (a) and fhl . 

^ree on any sooh grounds in accordwice 
Si nS Pwcednral law then in force. On 
the other hand, it has been argued on be! 


half of the respondents that all that this 
sub- section means is that nothing in the 
previous sub-sections is to affect the land- 
lord's right to eject a protected thikadar 
upon the grounds given in (a) and (b) of 
the sub-section provided such a right is 
given to him by any law for the time being 
io force which is not inconsistent with the 
provisions of the Central Provinces Land 
Bevenue Act. According to the respondents 
the sub-section gives the landlord no new 
right but merely saves rights in certain 
instances which he may have under the 
general law for the time being in force. 

The whole controversy has turned on 
the meaning of the words "decree for eject- 
ment passed in accordance with any law 
for the time being in force and not incon- 
sistent with this Act.** According to the 
appellant, the sob-section gives the land- 
lord a right to eject the tenant on any of 
the groQQds in (a) or (b) of the snb-seotion 
provided be obtains a decree according to 
the procedural law in force for the time 
being and not ineoDsidtent with the Act. 
This was the view of Mulliok J. in the 
ooreported case to which I have already 
made reference. In the course of his judg- 
ment he observed : 


Section 66-A on a proper reading would seem to 
mean that a protected thikadar is liable to eject* 
meot lor non-payment ol rent provided that the 
deereo for ejeotment is obtained under tbo provi- 
sions of some law prescribing the procedure for 
each ejectment- The decree for ejectment in this 

provisiont ©f the Oode of 
Civil Procedure and ft has not been shown that il 
was incompetent or that it was inconsistent with 
the Central Provinces Land Revenue Act. 


* i>«»crva«on o^^cud uioar eoaa 

Mulliok J . appeared to think that the words 
decree for ejectment passed in accordance 
with any law for the time being in force 
and not inconsistent with this Act” meant 
a dwree for ejectment passed in acoordanoe 
with the law of procedure for the time 
being m force and which was not inconsls. 
tent with the provisions of the Act. The 
decision however in that particular case 
can be sustained upon a very different 
ground. There had been a compromise 
between the parties by which the landlord 

fi’®? A’"® “he tenant in 

case the latter failed to pay the thika jama 

fw ““y he argued 

that the landlord had in such oiroumstan- 

oes a right by the substantive law of the 

therefore the 

dwree for ejeotment had been passed in 
accordance not only with the p^ooedaral 
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law but also with the substantiye law for 
the fcicne being in force and which was not 
incoDsisteot with the Act. In my view it is 
impossible to constrne S. 65>A (7), Central 
Provinces Land Bevenoe Act, as giving the 
landlord a right to eject the protected 
thikadar merely for DOn-paymenb of tbika 
jama or upon the grounds mentioned in (b) 
of that 8ob*sectioD. It must be remembered 
that sub.seotion (5) of this Section provides 
that all proceedings before a Court for 
ejectment of a thikadar must be stayed in 
eases where an application has been or is 
made by the thikadar for protection, and 
it is clear that such proceedings for eject- 
ment cannot be continued until the appli- 
cation for protection has been disposed of. 
This sub-section clearly contemplates that 
the liability of a protected thikadar to be 
ejected is something less than the liability 
of an unprotected thikadar to be so ejected. 
Otherwise, there would be no purpose 
whatsoever in staying the proceedings until 
the tbikadar's right to protection had been 
determined. 

Thikadars, gaontias or farmers in the 
Sambalpur district bold an interest very 
similar to that of a permanent tenure. It 
has not been seriously contended that apart 
from the terms of the lease or agreement 
under which he holds a thikadar gaontia 
or farmer can be ejected merely for non- 
payment of the tbika jama. It has been 
held repeatedly that holders of interests 
similar to that of a thikadar, gaontia or 
farmer cannot be ejected solely on the 
ground of non-payment of rent : see 19 
W S 349^ and 22 W R 376.* In the latter 
case it was expressly held that Act 8 (B.C.) 
of 1869,8. 52, did not apply to the case of 
a talukdar who has power to transfer bis 
land and is liable under the terms of his 
kabuliyat to immediate ejectment in the 
event of default. The question whether a 
talukdar is liable to ejectment must be 
determined by the provisions of his lease. 
In other words, these two early cases show 
that holders of interests of the nature of a 
permanent tenure could not be ejected for 
non-payment of rent unless the terms of 
their leases so provided. In short there 
could be no ejectment for non-payment of 
rent unless the lease or agreement con- 
tained something in the nature of a proviso 

1. Mohunt Buloram Doss v. Jogeodro Nath XIul- 

lick, (1873) 19 W R 349. 

2. Mamtaz Bibcc v. Grish Chunder Choudbry, 

(1874) 22 W R 876. 


for re-entry. Counsel for the appellant has 
failed to show that there is any special' 
provision of law or that there is any custom^ 
in the Sambalpur district giving a landlord 
a right to eject an unprotected thikadar, 
farmer or gaontia for noD-payment of rent 
without there being a term in the lease or 
agreement giving him such a right. The 
landlord has, in my view, no common law 
right in India to eject a tenure-holder for 
non-payment of rent. His right to obtain 
ejectment depends in each case upon the 
terms of the agreement or lease. Where a[ 
right to eject the tenure-bolder is not given 
by the agreement or lease, mere failure to 
pay the tbika jama does not entitle the 
landlord to eject the thikadar. Reference 
has been made to an unreporbed Bench 
decision of this Court in Iswar Naik v. 
Raja Lai Rajendra Singh (Civil Revision 
No. 99 of 1934 decided by Courtney-Terrell 
G. J. and Saunders J.). A decree for eject- 
ment had been passed against a thikadar 
in that case for non-payment of rent and it 
would appear that such was an unprotected 
thikadar. This case is no authority for the 
proposition that an unprotected thikadar 
can be ejected for non-payment of rent 
apart from any term in the lease or agree- 
ment permitting ejectment. The point was 
never raised nor discussed and no objection 
appears to have been taken to the decree 
on this ground. 

If in the absence of any provision in the 
lease for ejectment a landlord is not entitled 
to eject a thikadar for non-payment of rent, 
then, if the appellant's contention be 
accepted, tbeprotected'thikadar is in a worse 
position than the unprotected thikadar. As 
I have stated, the appellant contends that 
Bob.sec. (7) of S. 65-A, 0. P. Land Revenue 
Act, gives the landlord, apart from the 
terms of the lease or agreement, a right to 
eject a protected thikadar on the ground of 
non-payment of rent, whereas the general 
law does not give the landlord a right to 
eject an unprotected thikadar for such non- 
payment except where the lease or 
ment so provides. If the effect of enb-seo. 7 
is to give the landlord a right against the 
protected thikadar which he did not possess 
previously against an unprotected thikadar. 
then I am wholly unable to understand 
why sub-s. (5), 8. 65- A, 0. P. Land Eevenne 
Act, was ever enacted. Why should all 
proceedings in ejectment against an unpro- 
tected thikadar be stayed in cases 
application has been or is being made y 
the thikadar for protection. If tb® appei- 
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lant's coDtention be eoond, the only result 
of obtaining protection would be that in 
cases where there was no proyiso for re. 
entry the tbikadar would render himself 
liable to ejectment under sab.s. (7) whereas 
DO such liability would esist if he remained 
iUnprotected. In my view all that sub.s. (7) 
does is to save for the landlord any rights 
Iwhicb be might have under the law for the 
^tirne being in force, and, which is not incon* 
sistent with the Act, to eject the tbikadar on 
certain grounds. Accordiug to the general 
law, a tbikadar could be ejected by the 
landlord in all cases proyided for in the 
lease or agreement. Sub^s. (7) limits the 
landlord's rights in the case of protected 
tbikadars to decrees obtained on either of 
the grounds mentioned in (a) and (b). If 
the lease or agreement permitted a landlord 
to eject a tbikadar on grounds other than 
those stated in (a) and (b) then such rights 
are taken away by sub*a. (7). On the other 
hand, if the agreement or lease giyes the 
landlord a right to eject the tbikadar for 
non-payment of the tbika jama, he will 
have 8Qch right though the tbikadar has 
become protected. If the lease or agree- 
ment does not provide for re-entry in the 
case of non-payment of rent, then the 
landlord has no right under eub-s. (7) to 
eject his tbikadar. All that sub-s. (7) does 
is to save any rights which the landlord 
might have in accordance with the law for 
the time being in force and not inconsistent 
with the Act to eject his tbikadar on either 
of the grounds meottODed in (a) and (b). If 
by the general law he has no enoh right, 
then the protected tbikadar cannot be 
ejected. 

To construe the words * 'decree for eject- 
moot passed in accordance with any law 
for the time being in force" as meaning a 
decree for ejectment passed in accordance 
with the law of procedure for the time 
being in forc« is open to a further objeo. 
tion. Following those words are the words 
and not inconsistent with this Act*. Counsel 
for the appellant has faUed to show us any 
provisions in the Central Provinces Land 
Mvroue Act dealing with procedure relat- 
ing^ to ejectment. As there are no such pro- 
visions, I cannot understand how the words 
not inconamtent with this Act” were in. 
trodnoed if aU that was intended waa that 
the decrM for ejectment should be passed 
m accordance wUh the procedural law 
t^hen in force. If the Act does not deal with 
procedure for suits for ejectment, how conld 
the procedural law in force at any time be 


mconsistsnt with the Act ? If these words 
are construed as meaning a decree for eject- 
ment passed in accordance with the sub- 
stantive law for the time being in force, 
then the addition of the words ''and not 
inconsistent with this Act" is intelligible, 
because the substantive law for the time 
being in force might well be inconsistent with 
one or more of the provisions of S. 65-A, 
C. P. Land Bevenue Act. Dr. Mitter has 
also argued that sub.sec. (7) of 8. 65-A 
sbonld be construed as giving the landlord 
a right to eject a protected tbikadar for 
noD-paymeot of rent because the landlord 
would otherwise have no remedy against 
the protected tbikadar. As I have already 
pointed out, the interests of a protected 
tbikadar are not saleable in execution of 
any decree and no decree can be passed for 
the sale thereof. Dr. Mitter has argued 
that if the thikadari property is nob sale- 
able and DO decree for its sale can be 
passed, the Legislature must have intended 
the landlord to have a right to eject the 
protected tbikadar for non-payment of 
rent. In my view no such inference can be 
drawn. If the landlord could sell the pro- 
perty in order to obtain his rent, the pro- 
tected tbikadar would at least have the 
difference between the sale price and the 
amount of the thika jama and costs duo to 
the landlord. Such however is forbidden 
by sub-s. 4 (a) of the Act, and I do not soo 
why the landlord should be given a far 
greater right, that is of ejeoting the tbika. 
dar from the property for non-payment of 
the tbika jama and retaining the property 
himself, though the value of the property 
mght far esceed the amount of the tbika 
jama in arrear. It appears to me that the 
Legislature intended to give the protected 
tbikadar protection not only against the 
sale of his property in execution but also 
against ejectment except where the law 
allowed it on certain particular grounds. 

A Bench of thie Court in Nruplal Singh 
Gartia v. Mahadeb Naik (Appeal from 
Appellate Decree No. 27 of 1918 decided by 
Coutte and Adami JJ. on 18th July 1919) 
to liave taken the view that Sec. 
65.A (7), 0. P. Land Revenue Act, did not 
give the landlord a right to eject a tbikadar 
merely on the ground of non-payment of 
rent. In that oaae the plaintiff had applied 
for cancellation of the protection certiffoate. 
and Adami J who delivered the judgment 

of the Court observed i 

!? P>«lntia applied for can- 

ceUatlon of the proteotlon cerUflea^aad thlswas 
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the first step to be taken in the proceedioge tot the 
ejectznoni of the tbikadar. 

From these obserTations it would appear 
that Adami J. was of opiDion that as long 
as the protection continued, the protected 
thikadar could not be ejected for mere non. 
payment of rent. A view aimilar to that 
which I have expressed was taken by a 
single Judge of the Judicial Commissioner's 
Court, Nagpur, in the case in A I B 1918 
Nag 66.^ At page 67, Mittra A, J. C. 
observed : 

It is Diged for the rcdpondeots that the decree 
(or ejectment was illegal, as there is no statute 
applicable to the case which provides lor such 
ejectment. 8. 65*A, sub*6. (7), Land Revenue Act, 
however though not expressly providing for ejecU 
msnt on the ground that the thikadar has failed 
to pay the thika jama, recognizes the validity of 
an agreement providing for the re entry of the 
landlord on default of payment of thika jama. 

Whether the pUintiff.appellant in this 
case can eject the respondents if he obtains 
a cancellation of tbe protection, will depend 
upon whether tbe lease or agreement gives 
the plaiDtifT.appellant a right to eject in 
the case of non-payment of rent. This 
matter is not before this Court aod it is 
therefore unnecessary to discuss it any 
further. It may be that tbe landlord's only 
remedy is to obtain cancellation of the 
protection and then proceed by way of 
execution to sell tbe property which would 
no longer be protected from such a sale. 
For tbe reasons which I have given, I bold 
that the plaintiff-appellant had no right to 
eject the respondents and that Bowland J. 
was right in allowing tbe appeals and set- 
ting aside tbe decrees for ejectment. I 
would therefore dismiss these three appeals 
with costs. 

Wort J* — The question in this appeal 
is whether a protected thioadar can be 
ejected on the ground of non-payment of 
rent. It has been held by Bowland J. 
from whose judgment this appeal is pre- 
ferred, that be cannot be, without first 
removing the protection under sub-s. 6 of 
S- 65-A, C. P. Land Revenue Act (18 of 
1681). The question is to be determined on 
the construction of S. 65-A, sab-a. (7) of 
the Act. The protection granted to a 
thicadar is stated in sub-s. (4) ; the tenure 
is not transferable by sale, gift, mortgage 
or dower, nor can it be sold in execution of 
any decree, nor can a decree he passed for 
the sale thereof, nor can it be partitioned 

8. Komalsingh v. Jagannatb Muratslngh, (1918) 
6 A I B Nag e$=49 I 0 840^X5 N L R 39. 


excepting the circumstances with which in 
this case we have nothing to do. A fur. 
ther advantage is stated in sub-sec. (3) of 
tbe same Section, namely that be may be 
reinstated if be has been ejected by the 
proprietor or lost possession ^'otherwise 
than by transfer or volnntary surrender." 
It is the contention of Dr. MiUer on bebaH 
of tbe proprietor that sub-s. (7) of S. 65-A 
gives to tbe proprietor substantive rights 
against tbe thicadar to eject him in execu- 
tion of a decree passed on his failure to 
pay tbe tbica jama, or if '^he has diverted 
the culturable land of the village to non- 
agricultural purposes, or is chargeable with 
some act or omission which renders him 
liable to be ejected." The main clause of 
tbe sub. section is as follows : 

Nothing in this eectlon shall affect the liability 
of any protected thicadar. farmer or gaontia to 
ejectment in execution of a decree for ejectment 
passed in accordance with any law for tbe time 
being in force and not inconsistent with this Act ; 
then the grounds are stated and are those 
to which I have already referred. At this 
stage it is to be noticed that under sub-s. 
(5) of S. 65.A 

in any proceedings before a Court for tbe eject- 
ment of a thicadar if it appears that tbe thioadar 
bas filed an application before a Revenue Officer 
to obtain a declaration, that he ie protected, or if 
he files snch an application before the Oourt, the 
Court shall stay proceedings until the application 
has been disposed of in accordance with tbe provi- 
aioDs of this Act. 

The certificate of protection is provided 
for by tbe first clause of tbe Section. Dr. 
Mitter contends in the first place that the 
expression Ho execution of a decree for 
ejectment passed in accordance with any 
law for tbe time being in force and not 
inconsistent with this Act* is a clause 
referring to procedure : in other words, if 
the decree is obtained in conformity with 
tbe law of procedure tbeu in force the pro- 
prietor is entitled to a decree if such decree 
was obtained on one or other of the 
grounds set out in tbe sub-section, amongst 
them being non-payment of rent. This 
appears to have been tbe view taken by 
the late Mulliok J. in Bai Lai Bajendra 
Singh Bariha Bahadur v. Sukha Pujhari 
(Appeal from Appellate Order No. 17 of 
1926, an unre ported case). The learned 
Judge expressed himself in these words : 

But it does not appear that the learned Subordi- 
nate Judge's statement that there is no law aufcho- 
riring the ejectment of a protooted thicadar is oor- 
rect. Sec. 66* A on a proper reading ^oiUd seem 
to mean that a protected thicadar 
ojcctment for non-payment of rent provided tna 
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the decr^ (or ejectment is obtained under the pro* 
Tisioua of some law prescribing the procedure for 
STXcb an ejectment. 

The words 'ia execution of & decree for 
ejectment passed in accordance with law' 
taken by themselves, cannot be restricted 
^in their meaning. The words passed in 
accordance with law' mean in accordance 
iwith the sobdCantive or adjective law. But 
the words must be taken in conjunction 
with the other words in the sub.section : 
the words are "'and not ioconsistent with 
this Act." The Act, as it will be seen, deals 
jwith substantive rights and does not deal 
:witb matters of procednre. It would seem 
itharefore to be erident that the expression 
Tin execution of a decree for ejectment 
jpassed in accordance with any law for the 
Itime being In force" refers to law other than 
that contained in the statute; in other 
words, sub. els. (a) and (b) do not give sub* 
stantive rights apart from the general law 
but are conditions to be applied in testing 
the Question whether a decree has bean 
passed in accordance with the law. At com* 
mon law there is no right to eject for non. 
payment of rent although at one stage of the 
argument it was faintly suggested that io 
India sneh a right existed. Without a co* 
Tenant or proviso to that effect which ad* 
mittedly does not exist in this case, no such 
claim could be made. It seems that the 
learned Judge from whose judgmeut this 
appeal has been preferred might be under- 
stood to mean that the removeJ of the 
protection under sub-s. (6) would be a 
■first step entitling the proprietor to obtain 
a decree in ejectment against the thicadar. 
But, it is manifestly clear that if there is 
no common law or customary right to eject 
apart from a covenant or proviso, no such 
claim can be made by the proprietor. The 
removal of the protection would appear to 
leave the tenure open to the perils stated 
in 8ub*cl. (a) of snb-s. 4. I would therefore 
guard myself against accepting the view to 
which I have just referred. Although for 
somewhat different reasons I come to the 
wnolusion that the decision of the learned 
Judge IS tight, it must be affirmed and the 

^i^nisead. This order governs L. P, 
A. Nos. 22 to 24 of 1937. 


Dfaairie J,— The question raised in 
appeal IS whether a landlord in the ] 
trict of Sambalput is entitled to a dei 
for ejectment of protected thikadar for 
faxlute of the latter to pay the thika U 
due from him. It is urged on behaU of 
landlord appellant that 8. 65.A (7) Oen 


Provinces Land-EeveDue Act, Act 18 of 
188L (by which the case is governed), gives 
this right in terms; and reliance is placed 
CO the observations of Mullick J. (with 
the concurrence of Allanson J.) in Eai Lai 
Bajeudra Singh Bsriha Bahadur v. Sukba 
Pujbari, (Appeal from Appellate Order No. 
17 of 1926, decided on Ist April 1927) : 

.... it does Qot appear that the learned Sub* 
ordioatc Judge's statemeot that there is do law 
authonziog the ejcctmeut of a protected thikadar 
is correct. S. 65*A od a proper readiDg would eeem 
to mean that a protected thikadar U liable to 
ejectmeut (or non-paymeDt of rent, provided that 
the decree for ejecimeDt is obtaioed under the pro* 
visions of acme law prescribing the procedure for 
such an ejectment. The decree for ejectment in 
this case was made under the provisioDS of the 
Code of Civil Procedure, and it has Dot been shown 
that it was incompetent or that it was Inconsis* 
tent with the Central Provinces Land-Bevenue Act 


Section 65*A gives power to the Settle, 
ment Officer notwithstanding any contract 
to the contrary*' to declare thikadar to be 
protected" for the purposes of the Sec- 
tion. The protection is given whether the 
thikadar bolds under a written lease or a 
verbal agreement. Sub-s. 4 of the Section 
prescribes the incidents of tbe tenure of a 
thekadar who has been declared to be pro* 
tected. To specify some of these, the tenure 
becomes heritable but not transferable by a 
sale, gift, mortgage or dower; it shall not 
be saleable in execution of any decree nor 
shall any decree be passed for the sale 
thereof; and it becomes impartible (Cl, (a) ); 
there is a right to a renewal of the lease 
(whether written or verbal) on its expiry, 
on the protected thikadar agreeing to farm 
his village at a fair and equitable theka 
jama (CL(o)); not more than one enhance* 
ment of tbe theka jama is to be imposed 
during the currency of a settlement (01. (e)); 
tbe protected thikadar shall comply with 
the rules made under Sec. 124.A for the 
management of malgnzati forests (Cl. (g) ). 
Tbe sub.section thus gives the liabilities 
DO loss than the tights of tha protected 
tmkadar; and it is to be observed that 
while liability to sale is expressly negatived, 
no reference is made to the liability or 
otherwise of a protected thikadar to eject- 
ment. In the next sob-section the Court 
before which any proceedings for the eject, 
ment of a thikadar may be pending is 
r^uired to stay them until the disposal by 
the Reyenue authorities of an application 
Bled or to be filed by him for a declaration 

hJ! implies 

that the liability of an unprotected thika- 
dar to ejectment may be affected in some 
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way favoarable to him (which is however 
Dot iodicated) if he receives protection. 
Sub^s. (6) empowers the Settlement Officer 
or Deputy Commissioner to declare a theka- 
dar who contravenes '*tbe condition of bis 
tenure as contained in Cl. (a) or Cl. (g) of 
sub.s. ( 4 )*' or grossly mismanages the village 
held by him in lease to have forfeited the 
protection previously conferred on him 
under this Section. One result of the with* 
drawal of protection under this provision 
would be to make the tenure saleable in 
esecutioD or (otherwise) and to permit a 
decree for sale; but the Section does not up 
to this point lay down positively anything 
about liability to ejectment and about the 
bearing of the withdrawal of protection on 
it. We nest have sub.s. (7) which runs : 

Nothing In this section shall aSect the liability 
of any protected thekadar, fanner or gaontia to 
ejectment in execution of a decree for ejectment 
passed in accordance with any law for the time 
being in force and not inconsistent with this Act, 
on the ground 

(a) that he has tailed to pay the theka jama 
legally payable by him; 

(b) that he has diverted the cultorable land of 
the village to non.agricultural purposes, or is 
chargeable with some act or omission which 
renders him liable to be ejected. 

The form of this provision seems to bo 
against the contention that it confers any 
right on the landlord or imposes any liabU 
lity on the protected tbekadar. As nothing 
has been said in the previous sub.sections 
about the liability dealt with here, this 
provision might just as well read "pi^otec* 
tion under this section shall not affect the 
liability. . . . and all that it purports to 
do is to leave unaffected the liability of a 
protected tbekadar, etc., to ejectment in 
certain circumstances, namely (i) that the 
ejectment must be in execution of a decree 
for ejectment, and (ii) that the decree for 
ejectment must be '^passed in accordance 
with any law for the time being in force 
and not inconsistent with this Act*' on the 
grounds stated. Liability to ejectment is 
pre* supposed and restricted, particularly by 
the words “not inconsistent with this Act“ 
qualifying the decree for ejectment. On 
the principle expressio unius est exclusio 
alterious the provision may be taken to 
involve that no protected tbekadar shall 
be ejected except in execution of a decree 
of the kind speciSed, and may, from this 
point of view, be compared with See. ^89, 
Ben. Ten. Act, according to which no 
tenant shall be ejected from his tenure or 
bolding except in execution of a decree. 


This part of the statutory protection may 
also be read with sub.s. (3), 8. 65.A, which 
enables a tbekadar, if ejected by the pro. 
prietor at a time when be bad earn^ a 
claim to be protected, to recover possession* 
by applying to the Settlement Officer 
within two years. A tbekadar on whom 
protection has been or is conferred may 
not therefore he validly ejected by the 
landlord even if it should have been agreed 
between the parties that the landlord' 
would be at a liberty to re.enter at will^ 
without the intervention of the Court. 
Besides this implied exclusion of ejectment 
without a decree, the sub.section is oon. 
fined to certain decrees only, viz. decrees 
for ejectment passed (i) in accordance with 
any law for the time being in force and (ii)* 
inconsistent with the Act, on the grounds 
stated. No reference is made in these 
grounds to any agreement between the 
parties, and the concluding words “some 
act or omission which renders him liable 
to be ejected" will no doubt cover denial of 
the landlord's title, thecommon law ground 
for forfeiture to which effect was given in 
Nruplal Singh Gartia v. Mabadeb Naik,. 
Second Appeal No. 27 of 1918, decided by 
Adami J. (sitting with Coutts J.) on 18tb 
July 1919. 

The illustration already referred to a 
protected tbekadar bolding under a lease* 
reserving liberty to the landlord to re-enter 
at will is again relevant ; if it were to be- 
sopposed that such a landlord obtained a 
decree for ejectment on the basis of the 
express stipulation, the sub.section would 
operate to prevent him from obtaining 
ejectment in execution as the ground on 
which the decree is based would not be 
within this sub*s6ction. The specific ques* 
tion before us is whether ground (a) failure 
to pay the theka.jama legally payable is 
only mentioned in the sub.section as one 
ground which may sometimes (e. g. when 
there is an agreed provision for re-entry in 
case of such failure) warrant a decree for 
ejectment, or whether the sub-section ought 
to be read as providing that ejectment may 
be decreed on this ground in all oases. 
Now, re-entry for such failure is not (unlike 
forfeiture for denial of the landlord's title) 
implicit in contracts of tenancy. Apart 
from express agreement, it must rest on 
custom or statute. Dr. Mitter contondea 
that it was at one time very common for 
the landlords of Sambalpur to eject theix 
tbekadars. That may be, but he could nok 
seriously maintain that it amounted to a 


Sadanand Sikgh V. Madan Mohan (FB) (Dhavle J.) Patna S13 


ld39 

custom of djectment for non^paymoDt of 
rent. It was not urged that any snob 
custom ever came before the Courts or that 
any evidence of it was given in the present 
cases. Nor did the learned Advocate claim 
that there is anything in the Tenancy Act 
or any other law in forte in Sambalpur 
entitling the landlord to eject a thekadar 
for default in the payment of the tbeka 
jama. The contention for tba appellant 
thus bad to be that sub-s. (7) itself creates 
the liability ; and it does seem to receive 
some support from the observations of 
Mullick J. in Rajendra Singh Barihaz 
case, which have been already quoted. The 
learned Judge however indicated no rea- 
sons for euoh a view except that the words 
qualifying the decree ''passed in accordance 
with any law for the time being in force 
and not inconsistent with this Act'* were 
taken to mean a decree obtained under the 
provisions of some law prescribing the 
procedure for such ejectment and not incon- 
sistent with the Act. Ib the case before 
him the decree for ejectment had been pas- 
sed on a compromise, which under 0. 23, 
Sule 3, Civil P. C., was sufficient and 
indeed decisive. For, according to the com- 
promise, the landlord was to get possession 
of the thekadar's property if the thekadar 
defendant failed fo pay bis dues by a cer- 
tain date, and as there was nothing in this 
opposed either to the Act under considera- 
tion or to any law in force in Sambalpur, 
the Court was bound to record the com- 
promise and pass a decree in accordance 
therewith. 

The question whether 8. 66-A (7) antbo- 
rizes a decree for ejectment for failure to 
pay the tbeka jama even if there should be 
BO agreement to that effect did not arise in 
that oaee ; and the liability to ejectment 
under the decree, supported as it was by 
the compromise, was not affected by the 
eub.section in any view of this provision. 
The sub-section is designed to deal with 
protection in relation to liabUity to eject, 
ment, and does so by leaving such liabUity 
nn^eoted only in eases where it arises 
under decreea of the kind specified and by 
implying that the protected thekadar wiU 
not be liable to ejectment in any other 
CMe, Protection by limitiDg liabiUty to 

is easily Intel. 
Iigible, but not protection by extending it 

to cases where apart from the sub-section 
^in quMtion It does not exist. The inter- 
pretaticn^of the expression 'any law for 
the tune being in force' as some law reUt. 


ing to the procedure of ejectment may pos- 
sibly be suggested by the words "passed in 
accordance with" which precede it, but 
would mean ignoring the fact that a decree 
cannot be passed on mere procedure. What 
the words of the sub* section seem to require 
is a decree which is good under the general 
law and not iDConeistent with this Act- It 
is not the appellant 3 case that any section 
of the Act other than Sec. 65-A has any 
bearing on the matter under consideration; 
and the Section plainly does not contain 
the whole of the substantive law regarding 
the ejectment of tbekadars or protected 
tbekadars, if only in view of the conclud- 
ing words "chargeable with some act or 
omission which renders him liable to be 
ejected." Sub-sec. (7) contreets " any law" 
with "this Act". It follows from these two 
coDdideratiDDS that the expression "any 
law" must include the general substantive 
law. I cannot also see any possible reason 
for the Legislature to limit "any law" to 
the law of procedure and to distinguish ib 
from "this Act" which deals with the lia- 
bility to ejectment in this snb-section ooly 
and does so by restricting it to certain 
cases. The words of the sub-section more- 
over point to a liability under the general 
law, not inconsistent with "this Act"; the 
latter is thus not thought of as imposing 
any liability to ejectment. 

A possible example of a decree in accord- 
ance with the general law but inconsistent 
with this Act was given by my Lord the Chief 
Justice during the disoussioos— a decree for 
ejectment for non-payment of the tbeka 
jama on the basis of a contract of enhance, 
menb with a proviso for re-entry, if the 
enhancement be contrary to Cl. (e) of ^c. 
66-A (4). With all respect to Mullick J., ib 
seems to me impossible to read this sub- 
^tion as creating a liability to ejectment 
in certain cases (if this is what be meant) 
OP as restricting "any law" to the law of 
procedure: such a reading of the provision 
is opposed to the idea of protection- An 
even stronger reason against the construe, 
tion contended for by the learned advocate 
le furnished by sub-section (5). Thb snb 
section deals with the ejectment of a theka- 
dar who has filed or files an application for 
pro^tiOD, while sub-sec. 7 deals with a 
thekadar who has already been protected. 
If the Legislature be taken by aub-s. 7 to 
make the protected thekadar liable to eject, 
meot for failure to pay the theka.jama in 

<»8M, wb.B. 6 will become absurd, for 
the thekadar there dealt with, though ho 
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may not have been origiDally liable to 
ejectment for non. payment, ^ill become so 
on tbe saccess of his application. And yet 
it is plain that snb.s. (5) ^as intended for 
his beoedt, while it is heyond question that 
the ejectment be will incur under this con. 
struction of 8ub«s. (7) will generally mean 
a more severe penalty than the sale of the 
tenure from which the protection, if grant* 
ted, will save him, as tbe sale will at least 
leave him the surplus proceeds. This also 
meets Dr. Mitter's argument that as the 
Legislature has deuied to the landlord the 
sale of the tenure of a defaulting protected 
thekadar and could not have intended to 
leave the landlord without some adequate 
relief, it most have intended to give him 
ejectment. As a matter of fact, decrees are 
obtained against tbe holders of certain well- 
known tenures which do not admit either 
of sale or of ejectment, and their execution 
in other ways is by no means uncom- 
mon in this province. The protected theka- 
dar is further liable to have bis protection 
withdrawn ; and when this is done, the 
tenure will become saleable in execution. 
But I do not think that tbe withdrawal of 
protection is an essential preliminary to 
ejectmeot in execution of a decree for eject- 
ment for non-payment of the tbeka jama. 

In tbe case of Nruplal Singh Oartia, 
to which I have already referred, Adami J. 
spoke of cancellation of a protection certi- 
ficate as tbe first step to be taken in pro- 
ceedings for tbe ejectment of the thekadar. 
This observation has been quoted and 
applied by Rowland J. in the judgment 
under appeal, but has no bearing on the 
point before us. It was made in a case of 
ejectment for forfeiture by denial of the 
landlord’s title. Tbe Subordinate Judge had 
held that forfeiture had not been incurred 
because the denial was not followed by any 
act of tbe plaintiff. Adami J. pointed out 
that this was not correct because the land- 
lord had applied for cancellation of the 
protection certificate, and it was in this 
connexion that tbe learned Judge observ- 
ed that the application for cancellation 
was the first step to bo taken in tbe pro- 
ceedings for the ejectment. I take it from 
tbe context that tbe learned Judge only 
meant that the application for cancellation 
was an **act showing his inteotion to deter- 
mine the lease'* (to adopt the words of 
S. 3 (g), T. P. Act, as they stood before the 
amendments of 1929) which is required to 
complete the forfeiture. That observation 
has no application to ejectment for failure 


ft. L B. 

to pay the theka jama, bat I agree with 
Bowlaud J. that 

OD6 must first look for some powers to pass a 
decree in ejectmeot and then it will follow that 
Sec. 65* A, sub-s. (7) will permit that power to be 
exercised. The Section docs not itself create such a 
power. 

So far as Mollick J. may have taken the 
view that snb-sec. (7) itself created a liabi- 
lity to ejectment, apart from the agree- 
ment of the parties, I am of opinion that 
tbe sub.seotion was misconstrued, and that, 
as held in 49 I G 840,^ tbe sub-section 
merely recognizes the validity of an agree- 
ment providing for the re-entry of tbe 
landlord on default of payment of tbeka 
jama. It follows that tbe landlord appel- 
lant, having no proviso for re-entry in his 
favour, is not entitled to any decrees for 
ejectment. The appeals thus fail. 

N.S./B.K. Appeals dismissed. 
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Ja*mbs j. 

Bachu Singh and others — Petitioners 

V. 

Emperor. 

Criminal Bevn. Petn. No. 336 of 1938, 
Decided on 27tb July 1938, from decision 
of Sess. Jndge, Gaya, D/- 9th April 1938. 

(♦) Criminal P. C. (189S). S. 144-Ordar 
under S. 144 prohibiting people from cutting 
grand! in another eitlage, reccinded by Diitriet 
Magistrate— Order of DUtrict MagUtrate held 
did not give people licence to commit criminal 
trecpaat or riot. 

Where an order under S. 114 was passed prohi- 
biting people from outtlng a grand! erected in a 
plot of another village for obstruotlog tbe flow of 
water but the prohibiting order was rescinded by 
the District Magistrate remarking that in rainy 
season there would not be any danger of breach of 
the peace : 

Held that tbe order of District Magistrate res- 
cinding the prohibitory order could not properly be 
treated as a Uoense to commit criminal trespass. 
Still less a license to commit riot. [P 816 0 3] 

(b) Penal Code (1860), S. 147 ^ People of 
▼ilUge higher up channel obstructing water-* 
People in village situated lower down cannot 
take law in their hands by committing riot. 

Although the impulse to commit a breach of tbe 
peace may bo very strong when thero is not enough 
water to go round and a party stationed higher up 
the channel is obstructing the flow, this does not 
entitle the people in villago lower down the 
channel to take the law into their own hands by 
oommittlug a riot. [P 316 0 3] 

Mrs. Dharamshila Lull— /or Petitiorurs, 

Govt. Pleader — for the Orown. 

Order. — A pyne known as Neera Nala 
flows through Taraunohi villago to Dadhpa 
on the north in Gaya District. The water 
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of the pyne id used for irrigatloD purposes 
in both villages. Tbe maliks of Dadbpa 
contribute one. half of the costs of the up- 
keep through Taraunchi and the whole of 
it in Dadhpa. In the fard-abpashi it is 
recorded that the people of Taraunchi are 
entitled to make a grandi at plot No. 131 
of Taraunchi for repleoisbing a natural 
reservoir which is plot No. 157 of the vil- 
lage. During last September and early 
October, tbe people of Taraunchi had erec- 
ted this grandi at plot No. 131 thereby 
obstructing the flow of water to Dadbpa 
village. There was apprebensioD of a breach 
of the peace, which led the Sub. Divisional 
Magistrate to issue an order under S. 144, 
Criminal P. C., prohibiting tbe people of 
Dadbpa from cutting the grandi in Taraun« 
chi. There was an appeal to tbe District 
Magistrate who on 8bh October rescinded 
the order of the Sub -Divisional Magistrate 
remarking that after recent ratne there 
would be no danger of a breach of the 
peace. Seven days after this a nnmber of 
men of Dadbpa set out armed with lathis 
and other weapons to cut tbe grandi in 
Taraunchi. They were opposed by some 
men of Taraunchi whom they overpowered 
and on whom they inflicted several injuries. 
The petitioners now before tbe Court were 
placed on their trial charged under S. 147, 
I. P. 0., with rioting with the common 
object of cutting the grandi in Taraunchi, 
and under S. 326 or 8, 323 with causing 
hurt to one or other of the four injured 
men of Taraunchi. The petitioners were 
^uvicted, and by tbe final order of the 
Sessions Judge they were sentenced each 
to tbr^ months’ rigorous imprisonment 
under Sec. 147, while for the conviotions 

wider 8, 328, no separate sentence was 
imposed. 

Mrs. Dharamshila Lall on behalf of the 
petitioners argues that the common object 
set forth in tbe charge ought not to be 
^garded as uolawful, because the meu of 
Dadhpa should be regarded as having had 
a right to cut tbe grandi. Two witnesses 
who were examined on behalf of the defen- 

customary 

after the Taraunchi grandi had been stand. 

pwple to out It in order to bring water to 
their own village. Mrs. Lall points out 
^at neither the trying Magistrate nor tbe 

hw made any reference to 

^ these two wit- 

nessM, and It is suggested that if this part 

of the evidence bad been considered, the 


decieioQ might have been different. The 
learned trying Magistrate discussed the 
evidence of these witnesses touching tbe 
actual occurrence and I do not know that 
it can be said that he must have forgotten 
what these witnesses said merely because 
he makes no specific mention in his judg- 
ment of this part of their evidence. Both 
the trying Magistrate and the Sessions 
Judge have come to tbe conclusion that 
the Dadhpa people had no right to enter 
into Taraunchi and to cut the Taraunchi 
grandi and that by entering in Taraunchi 
to do this, they formed themselves into an 
unlawful assembly. The Record of Rights 
mentions that no pardbandi has been fixed 
for the exercise of the rights of the villagers 
of these two villages, and it would be diffi- 
cult to bold that the learned Sessions Judge 
and tbe learned Magistrate were wrong in 
finding that they bad no right to destroy 
the Taraunchi grandi by force. 

The District Magistrate, when rescind- 
ing the order under S. 144 had advised the 
men of Dadhpa to apply under Sec. 38, 
Private Irrigation Works Act, but Mrs. Lall 
points out that tbe withdrawal of the order 
prohibiting them from cutting tbe grandi 
was treated by tbe meu of Dadbpa as 
granting permission to do this. Indeed, it 
would appear likely that this would be the 
effect of tbe rescinding of tbe order under 
8. 144 but the order of tbe District Magis- 
trate could not properly be treated its a 
license to commit oriminal trespass; still 
less as a license to riot. 

Tbe learned Sessions Judge in discussing 
the complicity of individuals mentions that 
all the seven men convicted by the trying 
Magistrate had been meotioned in the first 
information report. Mrs. Lall points ont 
that two of these men, Beal Ganreri and 
Sita Singh were not mentioned in tbe 
first information report which was lodged 
by Prokash Koeri. This was a mistake of 
the leaned Sessions Judge, but the witness 
Watu Koen identified Beel Ganreri and Sita 
Ham Singh as persona who assaulted him 
while Karoo Doeadb also gave evidence 
that he was assaulted by Beel Ganreri I 
can quite understand that the impulse to a 
brtoch of the peace may be very stronc 
when there is not enough water to no 
round and a party stationed higher up the 
channel is obstructing the flow; but these 
iwtitionera could not be permitted to take 

^ f r 'vay; 

were «» 

severe. I oannofc interfere in this ease and 
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the petitioDers must surreD<3er to their bail 
to serve out the uoespired portions of their 
sentences. 

n,s./r.k. Order accordingly. 

A. I. R. 1939 Patna 316 
Wort and Chatxebji JJ. 
Kanizan — Plaintiff — Appellant* 

V* 

Mu Latifan and others — Defendants — 

Bespondents. 

Appeal No. 126 of 1937, Decided on 
11th January 1939, from original decree of 
Sub.Jndge, Gaya, D/. 30th April 1937. 

(a) MabomcdftQ Law ~ Gift » PoMeuion ~ 
Gift to daughter — Father and daughter living 
together on premUea proposed to he delivered 
^Declaration of possession given to daughter 
is sufficient to give her possession. 

When a person is present on the premises pro* 
posed (o be delivered to bim, a declaration of the 
person previously possessed pnts him into posses^ 
siOD. This principle applies to a gift by Mabo* 
medan father to bis daughter and the declaration 
of possession given to daughter would be Bofficient 
to give her possession at any rate of the house in 
which lived the family consisting of the donor and 
the donees of the gift : A I E 293Z P 0 23, 
Applud. (P 318 C 1, 9] 

(b) Mahomadan Law«— Gift — Possession^No 
evidence regarding delivery of possession ~ 
Mere fact that donee entered into transaction 
of sale of land gifted to him would not bo 
sufficient to establish possession. 

The transactions of sale by donee of land gifted 
to him are not acts of possession although they 
are acts by which title to the property was assert* 
ed within the meaning of 8. 18. Evidence Act. II 
the evidence is clear that no possession was given, 
the mere fact that the donees entered into this 
transaction would not bo sufficient to establish the 
possession which it was necessary for them to 
establish in order to prove a completed transac* 
tion. But these transactions may be taken into 
oonsideration in all the circumstances of the case 
as corroborating or proving or helping to establish 
the evidence already given that possession bad 
been handed over to the donees. [P 816 0 3] 

B. P. Sinha and Harlans Kumar — 

for Appellant, 

Sarja Prasad — for Bespondents. 

Wort J. — This is an appeal by the 
plaintiff in an action claiming partition of 
properties given in the schedule to the 
plaint, the plaintiff *6 share in the circnm* 
stances set out in the plaint being eight 
annas in those properties. The plaintiff 
Mt. Eanizan bas^ her title on two gifts 
and in these circumstances i One Nazaf Ali 
Shah bad two daughters, the first Mt. 
Mahbuban and the second Mt. Latifan who 
is defendant 1 in this case. The plaintiff is 
the daughter of Mt. Mahbuban, and she 


claims that her mother’s father (that is to 
say, her maternal grand.fatber) on 11th 
July 1921 executed a deed of gift of all hig 
properties to her mother Mt. Mabbubau 
and her mother’s sister Mt. Latifan to the 
extent of half and half ; that on 6th April 
1933 Mt. Mahbaban executed a deed of 
gift of her eight annas share in favour of 
the plaintiff; and that this deed of 6th 
April 1933 was preceded by an oral gift 
of six months before. It was in those cir« 
cnmstances that this action was brought 
claiming partition and posseseion of the 
property to the extent of eight annas share. 
Nazaf Ali Shah, the maternal grand.father 
of the plaintiff is still alive and is one of 
the defendants in the action. He gave evi* 
dence and his case was supported by a 
number of witnesses that the deed of gift 
executed by him in 1921 in favour of bis 
two daughters was a farzi transaction, that 
no possession was given to his daughters 
and that he himself retained possession of 
the property, the sobjecb.matterof thegift. 

It will be seen from the short statement 
of facts I have given that the plaintiff's 
claim to eight annas share of the property 
depends upon the establishment of both 
the gifts, viz. the gift by Nazaf Ali Sbab» 
and that by Mt. Mahbuban to the plaintiff. 
I should have stated that the learned 
Judge has accepted the evidence of the de* 
feodants for coming to the conclusion that 
tbe transaction of lltb July 1921 was a 
farzi transaction and dismissed the plain* 
tiff's suit. 

I propose in tbe first instance to deal 
with the second gift by the mother Mah* 
buban to the plaintiff which as I have said 
was preceded by an oral gift six months 
before. The extent of tbe plaintiff's share 
depends upon tbe proof of this transaction 
If tbe plaintiff succeeds in proving the first 
gift of 1921 in favour of her mother and 
the second of 1933 in favour of herself, she 
will be entitled to eight annas share in tbe 
property of Nazaf Ali Shah. But if she 
establishes tbe first tranBaotion and fails as 
regards the second, it is clear that she 
would be entitled to only four annw share 
in the property; while if the decision of 
the learned Judge stands, having regard to 
the fact that Nazaf Ali Shah is still alive 
tbe action, as the learned Judge in the 
Court below has decided, is bound to and 
must necessarily fail. Now, as regards the 
second gift which I propose to 
first, it seems to me that there is nothing 
to support the plaintiff's case. I do not 


PatDft 317 


1939 Mt, Eanizan V. Mt, 

propose to decide tbe (question of law which 
was DDOoiied during the coors© of the argu- 
ment ; but Mr- Sinha's argument in favour 
of the deed of gift by the mother to the 
plaintiff is based on the conteDtion that 
the document of 6th April 1933 was not a 
transaction which affected the gift but was 
as I have already said and repeat preceded 
by an oral transaction sis months before. 
In support of that contention evidence 
was given by plaintiff's witness 2 Sheikh 
Leaqat Ebaradi who stated that Mabbo- 
ban made a verbal gift of the properties 
abont six months before her death "in my 
presence and the plamtiff was given pos. 
session by her mother over those proper- 
ties." Apart from the statement by another 
witness to the same effect there is no proof 
whatever that the transaction was of the 
actual giving over of possession to the 
plaintiff which it was necessary to do for 
^be purposes of establishing an oral gift 
under the Mabomedan law. It will be 
noticed from what I have said that there 
was nothing more than bare statements 
that possession was given* No acts which 
would constitute possession of the property 
were proved, and, unless we accept the 
witnesses* evidence at its face value, it 
would be impossible to bold that the tran- 
sactioD was cstabliehed. Speaking for my- 
self I am not prepared to say that the 
learned Judge was wrong in his concluatou 
that the evidence was unreliable. However, 
that is all I propose to say with regard to 
the matter. 

But the earlier transaotion by Nazaf Ali 
Bhah in favour of the plaintiff s mother 
Mahbuban seems to stand on a somewhat 
surer footing. 1 hod it unnecessary to go 
into details as regards the oral evidence, 
because when analyzed, it is found to con. 
sist very largely of bare statements both 
on behalf of the plaintiff and on the part 
of the defendants either for or against this 
transaction, the witnesses for the plaintiff 
atating that possession was given to the 
mother Mahbuban, the witnesses for the 
defendants asserting that the transaction 
was benami and that possession was not 
given, and, unless those statements re- 
ceive support from other matters in the 
T^ord, It wonld seem to me to be impoasi. 
ble to come to any definite conclusion with 
regard to the matter based upon the oral 
evidence itself. But as I stated a moment 
ago. the circumstances of the case have to 
be looked to for the porpoae of coming to a 
conclueioD as to whether the evidence ad- 


Latifan (Wort J.) 

dneed in the case is to be accepted. The 
transaction was entered into, as I have said, 
on 11th Jnly 1921. Nazaf AH Shah exe. 
cuting the document recited the circum- 
stances under which the gift was made. 
Nazaf Ali Shah was giving evidence in 1937 
and in the witoess-box he stated bis age to 
be 100. Even allowing for discrepancies in 
the evidence of that character, be would 
be approximately eighty years of age when 
he exeented the document of 1921. He re- 
cites that he is an old man, that he has 
two daughters Mahbuban and Latifan who 
are alive and then says as follows : 

Id coDsideration of my old age, aod in order to 
serre me and attend upon me. both the daugbterd 
along with their husbaods and cbildreD are llring 
with me up to this time and. God willing, they 
will continue serving me attending upon me in 
the same way during the whole of my life-time. 

He then recites that apart from these 
two daughters he has no other male or 
female issue, and then he makes the state- 
ment as to bis age being as I have said 
about eighty. In the first place, taking the 
cironmstaDces into coDsideration, particu- 
larly the fact that by the document be was 
not depriving any o! bis heirs of any share 
in the property it was not an unreasonable 
transaction to enter into having regard to 
his age. And then six years later, on 25tb 
May 1927, certain properties were sold 
under the document of the date which I 
have mentioned. The executants of this 
deed were Nazaf Ali Shah himself and the 
two donees of the gift of 1921. In that 
document Nazaf Ali recites : *'I, executant 
No. 1, made a gift of all moveable and 
immovable properties, jagirs, nakdi kasht 
land, etc.'* Then be states the fact that in 
the survey papers hie name stands recor- 
ded and then the deed goes on to recite 
the following; **Por these very reasons we, 
executants Nos. 1, 2 and 3, join as execu- 
tants in all our transaction (deeds).’* The 
other recitals or provisions in the deed are 
irrelevant for the purpose of the matter 
I am considering. Thus it would appear 
perfectly clear that not an unreasonable 
transaction was entered into in 1921 and 
then six years later in 1927 a deed was 
executed which by recitals therein contain- 
ed confirmed in a sense the earlier transac- 
tion of 1921. It is not suggested, nor could 
it be suggested in the circumstances that 

estoppel Eis against Nazaf 
AU bhah by reason of these recitals. But 
the statements in the deed of 1927 are in 
my judgment very strong evidence in the 
light of which to consider the present state- 



S18 Patna 


Mt. Kakizan V. Mt. Latifak (Chatter ji J.) A. 1,8 


ments made by the same person aod wit- 
ness in bis behalf. It must be remembered, 
that statements of witnesses with regard to 
this transaction are nothing more than 
bare statements on the one band and deni- 
als on the other. Therefore considering (to 
repeat myself) the yalue of the evidence 
given, it does seem to me that the later 
transaction of 1927 throws a great deal of 
light as to the true facts of the case. It has 
been contended in this case that the evi- 
dence of possession which it was necessary 
for the plaintiff in this case to adduce is 
wanting. If by that argnment is meant 
that witnesses have failed to give details of 
actual possession by the plaintiff or by Mt. 
Mahbuban, then I must say I am in agree, 
ment. Bot it is contended by Mr. Sinba on 
behalf of the plaintiff-appellant that for 
the purposes of this part of the case the 
property may be divided into three parts : 
the bouse property, that is to say the 
house in which the family is living; the 
jagir lands and the raiyati lands. 

So far as the possession of the honse is 
concerned, Mr. Sinba on behalf of the ap- 
pellant relies upon the decision of their 
Lordships of the Judicial Committee of the 
Fri^ Connoil in 59 I A at p. 13, where 
their Lordships refer to the following pas- 
sage in the decision of West J. in 9 
146^ at p. 150 : 

When a perton ia present on the premises pro* 
posed to be delivered to him a declaration of the 
person previously possessed puts him into posses- 
sion. 

Their Lordships then said that this 
etatemsnt of the law was followed in two 
eases of the Bombay and Allahabad High 
Courts as also in two Madras cases and 
then proceeded to observe: 

It is not necessary for their Lordships to decide 
in the present case whether this principle is of uni- 
versal application between Mabomedan donors and 
donees, but they think that as between a husband 
and hb wife who are living together it is undoubt* 
edly a reasonable interpretation of the requirements 
of the law. 

It is true that this is a case of father and 
daughter and it seems to me for the pur- 
poses of this point at any rate that this 
principle would apply and the declaration 
of possession which according to the evi- 
dance of the plaintiff was given to Mahbu- 
ban would be sufficient to give possession 
at any rate of the house in which lived the 

I. Mohammad Sadiq All Rhan v. Fakhr lahan 
Begam. (1932) 19 A I R P 0 18=136 1 C 865 
=59 I A 1=6 Lock 566 (P C). 

9. Sbaik Ibbram v. Shaik Goleman, (1685) 9 
Bom 146. 


family consisting of the donor and thel 
donees of the gift. 

With regard to the raiyati lands reliance 
was placed by Mr. Sinba opon the sale 
deed of 1927. As I pointed out during the 
course of the argument, the transactions 
themselves are not acts of possession aU 
tbougb they are acts by which title to the 
property was asserted within the meaning 
of Sec. 13, Evidence Act. If the evidence 
were clear that no possession was given, 
the mere fact that the donees entered into 
this transaction would not be sufficient to 
establish the possession which it was neces. 
sary for them to establish in order to 
prove a completed transaction. But these 
transactions may be taken into considera- 
tion in all the oircumstances of the case as 
corroborating or proving or helping to esta- 
blish the evidence already given that pos. 
session bad been handed over to the 
donees. It is not necessary to enter into au 
analysis of the oral evidence for the rea- 
sons which I have already stated, and it is 
with some reluctance that I come to the 
coDclusioD at which I have arrived. But in 
all the ciroumstances of the case it seems 
to me that the learned Judge in the Court 
b^low has not given due weight to the 
recitals in the documents about which 
there can be no possible dispute. For those 
reasons I come to the conclusion that the 
plaintiff was entitled to succeed in her ac- 
tion as regards 4 annas share in the pro. 
perty. The appeal is therefore allowed and 
the plaintiff will be entitled to a prelimi- 
nary decree for partition to the extent of 
the share which I have stated. In the cir. 
cumstances of the case both parties should 
bear their costs throughout. 

Chatterji J* — I agree. The root of the 
plaintiff's titleisthedeedofgift(Ex. A)dated 
11th July 1921. Defendant 3 who executed 
this deed of gift alleges that it is a farzi or 
benami transaction. The onns lies upon him 
to prove that it is so. On the other hand 
the plaintiff who claims his title by virtue 
of the gift has got to prove that the pft 
was accompanied by delivery of possession 
as reQuired under the Mabomedan law. 
Let us first see whether the de^ of gift 
was a farzi transaction. There is hardly 
anything on the record to show what mo- 
tive other than natural love and affection 
there could be on the part of defendant 3 
for executing the deed. At that time he was 
very old, abent 80 years of age, and he was 
executing the deed in favour of his two 
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daughters who were bia only heira and 
were liviDg with him. one of them being a 
widow. Apparently it was a most natural 
transaction. Then sis years later in 1927, 
defendant 2 jointly with the daughters ese- 
cuted a sale deed (Es. 1) in respect of some 
raiyati lande covered by the gift for a eon. 
sideratioD of Bs. 650. In this sale deed 
defendant 2 clearly recites that be had 
made a gift of his property to the other 
two eiecutants, and that the reason why 
all the three joined in executing the deed 
was that defendant 2*6 name stood recorded 
in the survey papers and the landlord's 
sbarasta. The deed also recites that the 
executants were in possession of the vended 
lands. Thus, not only in 1921 did defen- 
dant 2 execute the deed of gift but in 1927 
by the sale deed be confirmed the gift. 
There appears to be no reason why if at 
all any benami transaction was entered 
into in 1921 tbe benami show should still 
be kept np in 1927 when tbe sale deed was 
executed. Tbe fact that defendant 2 joined 
in the execution of tbe sale deed is con* 
sidored by tbe learned Subordinate Judge 
to be inconsistent with tbe gift being 
genuine and operative. Bat defendant 2 
himself in the sale deed explains why be 
joined as an executant. On the other hand 
there is no explanation ae to why tbe 
daughters figured as executants. To my 
mind the recitals in the sale deed rather 
etroDgly indicate that tbe deed of gift was 
a genoiae transaction. 

The learned Subordinate Jodge has laid 
much stress on the (act that tbe donees 
did not get themselves recorded either in 
Municipal papers with regard to tbe house, 
or in the landlord's eheraata with regard 
to the raiyati lands. As regards tbe raiyati 
lands the explanation offered on behalf of 
the plaintiff seems quite plausible, namely 
that the lands being under the law then 
preyailing non. transferable, tbe landlord 
would demand heayy mutation fee. The 
the daughters and only heirs 
of the donor, might nob have considered it 
nectary to obtain mutation on payment 
of heavy salami, particularly when the 
donor ^s too old, having one foot in the 
grave. When be would die bis heirs were 
boond to be recognized by the landlord. It 
IS a matter of common experience that even 
parohasera for valuable coosideration do 
not readily get themselves recorded in tbe 
landlord s sberaeta; and in fact in this very 
case it appears that the purohasers under 
the sale.deed (Bx. 1) of 1927 have not yet 


got themselves recorded in the landlord s 
papers. As regards the bouse, it is abun- 
dantly clear from the evidence that tbe 
daughters all along lived with the father. 
So the question of tbe recording of tbe 
names of tbe daughters in tbe Municipal 
papers becomes immaterial. 

The learned Subordinate Judge has also 
retied upon the fact that tbe original regis* 
tered deed of gift (Ex. A) has been pro- 
doced by defendant 2, bnt having regard to 
the circumatances of the case tbe custody 
of the deed in my opinion is of no practical 
importance. After registration defendant 2 
who bad presented tbe document took it 
back from the Begistration office in tbe 
usual course of events. Tbe daughters were 
living with him. One of them was a widow 
and in all likelihood the deed was banded 
over to tbe other daughter (defendant 1) 
whose husband was also living in the house 
and was presumably looking after the 
affairs of tbe family as defendant 2 was 
too old. Now that the widowed daughter 
(plaintiff's mother} is dead the surviving 
daughter (defendant 1) and her husband 
(D. W. 1) to serve tbeir own interest deny 
the gift so that on the death of defendant 2 
the properties may come by inheritance to 
defendant 1 to tbe exoluaioa of tbe plain, 
tiff who would be no heir. Owing to the 
senility of defendant 2, it was not at all 
difficult for defendant 1 or her husband to 
win him over to their side. Thus the cus. 
tody of the deed of gift may be explained 
away. 

In view of the foregoing considerations 
I am unable to agree with the learned 
Subordinate Judge's finding that the deed 
of gift (Ex. A) is a farsi transaction. Now 
coming to the question of possession tbe 
learned Subordinate Judge has dealt in 
detail with the oral evidence adduced on 
both sides, and if we bad to de<udo tbe case 
on the oral evidence alone, it would have 
been impossible to reverse hia finding. But 
he has overlooked the broad features of tbe 
case and the most important recitals in 
the aalo.deed (Ex. 1). This deed (Ex, l)- 
recites that all the executants were in pos. 
rasion. No doubt this recital implies that 
defendant 2 also was in possession, but 
what is more important is that the donee's 
possession which, but for the gift, would 
nob exist was acknowledged. So far as the 
boose IS concerned possession is in a man. 
ner admitted. As regards tbe raiyati lands 
a maior portion was sold by Ex. 1, the 
recitals of which I have just dealt with. 
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As regards jagir laods, the evidence shows 
that a rehao deed was executed by defen* 
daot 2 jointly with bis daughters in favour 
of one Mt. Naurozi. Thus it appears that 
with regard to all the three classes of pro* 
parties covered by the deed of gift the 
donees did exercise acts of possession. 

d.s./R>k. Appeal allowed, 
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Bechan Kuer and another — 

Petitioners. 

V. 

Maharaja of Chota Nagpur arid others 

— Opposite Party. 

Criminal Bevn. No. 289 of 1936, Decided 
on 14th October 1938, against order of 
8ub« Divisional Officer, Banchi, D/« 20th 
December 1937. 

Criminal P. C. (1898), St. 438, 439 — High 
Court will not entertain time«barred revition 
application in absence of exceptional circum* 
stancei ~ Pleader’s ignorance of High Court 
practice or petitioner being pardanashin ladjr 
bald not exceptional circumstances^Refusal to 
make reference under S. 438 does not give 
freab start of limitation. 

High Court will not, as a general practice, enter* 
tain, In the absence of the most exceptional 
circumstances, an application in Its crlmioal revi* 
sional jurisdiction after the expiry of 60 days from 
the date of the decUloo or order Impugned, and 
a fresh period of 60 days does not accrue from 
the date when the Sessions Judge or the Additional 
Deputy Commissioner refuses to make a reference 
under 6. 438: AIR 1929 Pat m. Foil. 

[P 3S0 C 91 

The fact that the pleaders in the mofassll are 
not aware of the practice of the High Court and 
the petitioners Include a pardauashin lady, who is 
in fact the principal petitioner can hardly be re* 
carded as among the most exceptional circum* 
stances. ^ 

K. K. Baoerji — for Petitioners. 

0. Do — for Opposite Parly. 

Judgment. — This is an application in 
revision against an order passed by the 
Sub-Divisional Magistrate of Banchi, on 
20fch December 1937. Dissatisfied with that 
order, the petitioners, who were the second 
party in a proceeding under Sec. 145, 
Criminal P. 0., before the Bab*DivisioDaI 
Magistrate, moved the Additional Deputy 
•Commissioner of Banchi who, on iOth 
March 1938, declined to interfere on the 
ground that there was no such defect of 
law or clear miscarriage of justice as would 
jastify him in referring the matter to the 
Hiab Court. The petitioners then applied 
to this Court on 9th May 1938, and on 


11th May, Manobar Lall, J. issued a Buie. 
Mr. De, who appears for the opposite party, 
urges in limine that the application ought 
not to be heard in view of the principle 
laid down in 8 Pat 468^ by a Bench of two 
Judges. That principle is that the High 
Court will not, as a general practice, enter* 
tain, in the absence of the most exceptional 
circumstances, an application in its cri* 
minal revistonal jnrisdietion after the ex* 
piry of 60 days from the date of the' 
decision or order impugned, and that a 
fresh period of 60 days does not accrue 
from the date when the Sessions Judge (in 
the present case, the Additional Deputy 
Commissioner instead) refuses to make a 
reference under Sec. 436, Criminal P. 0. 
Mr. Banerjee who appears for the peti* 
tioners, urges that the delay in applying to 
this Court was explained in para. 25 of the 
application in revision, and that Manohar 
Lall J. who issued the Buie, was satisfied 
with the explanation and must be taken to 
have condoned the delay. Upon this Mr. 
De points out that he was not a party 
before the Court when Manobar Lall J. 
issued the Buie. 

The principle laid down in 8 Pat 468^ is 
a principle of general application subject to 
what Maopberson J. called the most ex* 
ceptional circumstances. Mr. Banerjee has 
endeavoured to make out a case of such 
oircumstances by pointing out that plea, 
ders in the mofassil are not aware of the 
practice of the High Court and that tha 
petitioners include a pardanashin lady, 
being in fact the principal petitioner. But 
these can hardly be regarded as among the 
most exceptional circumstances. It is not 
pretended that there is any officially re* 
ported decision of this Court laying dovra 
anything to the contrary of what was laid 
down in 8 Pat 468,^ nor does it appear that 
that decision has ever been dissented from 
in this Court, either in official or in othw 
reports. If the petitionere lawyer in the 
mofassil in the present case did not take 
care to acquaint himself with what appears 
to be the current of authorities on the 
point, that would only show that 
negligent, but would not make it one of the 
most exceptional circumstances. Nor can 
the pardanashin lady, who is the principal 
petitioner before me, make of her eex and 
parda an exceptional circumstance for tne 
purposes of the Sale. My etbenbloa has 

1. KeluPatrav. Iswar Parida. (1939) 16 A ^ 
Pat 404=1929 Oc 0 201= 119 I 0 401-30 Ut 
Tj 3 1058=6 Pat 468=11 P L T 18. 
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drawn to at least one other case from 15 
Patna Law Times in which 8 Pat 468^ 
was followed, but it is uooecessary to deal 
with that case because it has not been 
urged oo behalf of the petitioners that 
there is any case showing anything to the 
contrary. 

I must therefore give effect to Mr. De'a 
objection on behalf of the opposite party 
and discharge the Buie. 

N.S./r.K. RuU discharged. 

A. I. R. 1939 Patna 321 
James and Rowland JJ. 
iVf. Naurozi — Defendant — Appellant. 

V. 

Najaf Ali Shah, Plaintiff and others. 
Defendants — Beepondents. 

Second Appeal No. 586 of 1938, Decided 
'On 7th Febrnary 1939, from appellate 
decree of Sub.Jndge, Gaya, DA 4th April 
1938. 

(•) CWJ P. C (1906), O. 21, Rr. S8 ud 63 
— CUiB und«r O. 21, R. 56 dUmlwed — SuU 
by objector under O, 21, R. 63— Pending tbie 
euit properly eeld in execution ^ Person Inttl- 
luting euit under O. 21, R. 63 held not obliged 
to loptead ouction-purcbseer a« pnrty. 

^ pot bis decree into execution 

atUcfa^g the property which bed been mortseged 
under 0, 31, Rule 6i. A persoo preferred a claim 
under 0, 31, R. 68, which was dlsmiued. He then 
instituted the suit under 0. 21, Rule 63, making 
the decree* holder and the ju d g me ut- debtors as 
defendants. During the pendency of the salt (be 
•property was brought to sale In the execution pro- 
bings and was purchased by a certain person, 
inis mao was sot a party to the suit : 

HWd that the persou was entitled to Institute a 
6uU under O. 21. R. 63 ag.lnet the pereon, who 
*ad teeu parties to the case ooder 0. 21, Rule 68 
and be was not obliged subsequently to imuload 
'the auction 'Purchaser unless be chose to do so. 

■O 21 R «■ “*»«« 

• XI, K. 63 — Burden is on bim to show thxt 

ooUlIod to romt ««,cbmeot. 

■**** Property to bis 

daughters. The fathwte 

■te having been diamistod 

Instituted a suit under 0.21, R .63 ; 

Held that the burden was on him to show ibAt 

XX “Ti ;«To‘ 

>tep f Mahomedan to his dsngh. 

ii p,«Tr “ ““ 


cally depart from the premises with all his goods 
aod chattels and the donee should then formally 
enter into possession. The declaration of possession 
gWen to daughter would be sufficient to giTe poa> 
session at auy rate of the bouse in which lived the 
family consisting of the donor and the donees of 
the gift: A J It J$SQ P C J3. Applied: AIR 2939 
Pat 316, Foil. fP 322 C 2 ; P 323 0 1] 

B. P. Siaha and Hariaos Kumar — 

Jor Appellant. 

Sarjoo Prasad — for Bespondents. 

James J. — This is a second appeal from 
fcbe decision of the Subordinate Judge of 
Gaya reversirig a decision of tbe Mnnsif. 
On 11th July 1921, Najaf Ali Sbab execated 
a deed of gift whereby he purported to 
convey tbe whole of his property to his 
daughters Mt. Latifan and Mt. Mahbuban. 
Id 1926 Najaf Ali and his daughters joined 
in exeenting a usufructuary mortgage of 
certain jagir land which had formed part 
of tbe subject-matter of tbe deed of gift to 
Mt. Naurozi. wife of Abdul Ghani. In 1935, 
Mt. Naurozi who had been ejected from 
tbe mortgaged property instituted a suit 
for the mortgage money and damages 
against Najaf Ali and his daughter. Mt. 
Mahbuban had died before tbe suit was 
decided and her daughter Mt. Kanizan was 
substituted as her personal representative. 
On 19th June 1935, Mt. Naurozi entered 
into a compromise with Mt. Latifan and 
Mt. Kanizan whereby it was agreed that 
the name of Najaf Ali should be expunged 
from the record as a person having no inte. 
rest m tbe mortgaged property and that 
there should be a money.decree against 
the daughter and grand.danghter for the 
amount claimed. On 23rd September 1935. 
Mt. Kanizan instituted a partition suit 
against her aunt Mt. Latifan in which 

1 .subsequently impleaded, 

while later still the purchaser of the pro. 
perty with which we are here concerned 
was added as a defendant. 

MuMamat Naurozi 'put her decree into 
execution attaching the property which had 
bMo mortgaged under O. 21. B. 54. Najaf 
All thereupon on 16th March 1986 preferred 
a claim under O. 21, B. 68. which was dis. 

March apparently for 
lilf then mstitnted the suit oob of 

whioD this appeal arises under O, 21 R 8^ 

making defendants Mt. Naurozi aid his 
own daughter and grand.daughter. Darine 
the pendency of the suit the property “»! 
brought to sale m the execution proceedings 

suit, but he was added as has been**S^ 
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above aa a defendant in Mb. Kanizan's suit 
for partition. Najaf Ali prayed for a decU. 
ration that the property in suit belonged to 
him and not to his daughter and grand* 
daughter; and he prayed for an injuDction 
restraining Mb. Naurozi from putting up 
the property for sale ; bub, he failed to ob* 
tain an injunction before the eiecution pro* 
ceedings came to an end. Mt. Naurozi by 
her written statement alleged that the 
plaintiff had acquiesced iu the compromise 
in the mortgage suit and that the claim 
under 0. 21, R. 58 had merely been made 
in order that it might be possible for Najaf 
All to institute a suit under R. 63. She pat 
forward the deed of gift of 11th July 1921 
and alleged that the plaintiff bad not been 
in possession of the property of which title 
was transferred by the deed of gift. 

At the trial of the case the issues between 
the parties were stated in very broad and 
general terms; but wheu the parties came 
to evidence the Munsif remarked that the 
plaintiff admitted ezeoution of the deed of 
gift and the usufructuary mortgage, but 
alleged that both of these transaebioos were 
mere benami transactions carried out at the 
instance of Abdul Gbani, Mt. Naurozi's bus* 
band. There was no suggestion in the plaint 
that these transactions had been benami 
or collusive on which account the Munsif 
declined to consider the evidence on that 
point. For the rest, the Munsif found that 
possession bad been given of the property 
conveyed by the deed of gift which was 
therefore valid and effective and he dis* 
missed the suit. He also remarked that 
after the purchase by TJmacbaran Lai, it 
was necessary for the plaintiff if be wished 
to succeed to amend his plaint and pay ad 
valorem coort.fees. 

The decision was reversed on appeal by 
the Snbordinate Judge who stated the 
points for determination as follows : (l) 
whether the suit is maintainable without 
a prayer for recovery of possession, and 
whether the court.fee paid on the plaint is 
iDBufficient, (2) whether the deed of gift by 
the plaintiff in favour of bis two daughters 
is a farzi transaction, and whether the gift 
is invalid for want of delivery of possession 
of the property to the donees, and whether 
the property was liable to be attached in 
execution of the present defendant 1 s 
decree against defendants 2 and 3 only. 

On the first point he found in favour of 
the appellant and this matter need nob now 
be further discussed, because the plaintiff 
was entitled to institute a suit under O. 21, 


B. 63, agaiast the persons who bad been 
parties to the case under 0. 21, R. 5$, and! 
he was not obliged subsequently to implead; 
the auctioD.purcbaser unless he chose to do! 
so. On the second point the Subordinate 
Judge found in favour of the plaintiff. He| 
remarked that it was incumbent upon tbe 
defendant who sought to set up the gift to 
show very clearly that all necessary forma, 
lities were observed by the plaintiff; and 
be went on to say that 
a gift of immovable property of wbich tbe donor is 
in actual possession is not complete unless tbe 
donor physically departs from tbe premises vvitb 
all bis goods and chattels, and the donee formally 
enters into possession. 

Mr. B. P. Sinha on behalf of tbe appel. 
lant takes exception to each of these pro. 
positions. The burden of proof lay upon tbe 
plaintiff to show that be was entitled to 
resist the attachment of this property : 35 
OWN 324.^ Mr. B. P. Sinha is correct in 
the manner iu which be states this pro. 
position; but if this mere misstatement of 
the burden of proof stood alone; it would 
perhaps not be of very great importance, 
because on tbe whole, the evidence discos- 
sed by the learned Subordinate Judge is 
that which is adduced by the plaintiff; but, 
tbe learned Subordinate Judge apparently 
misdirected himself on tbe point of law 
when he stated that it was necessary that 
the donor should physically depart from 
tbe premises with all bis goods and chattels 
and the donee should then formally outer 
into possession. Mr. Sinha cites the deci. 
sion pronounced by Sir George Lowndes in 
59 I A 1,^ wherein it was observed that 
there was no necessity in tbe case of a gift 
by a husband to bis wife of actual vacation 
by the husband and actual taking of sepa. 
rate possession by tbe wife; and it was re. 
marked that tbe declaration made by the 
husband, followed by tbe handing over ol 
tbe deed, were simply sufficient to establish 
a transfer of possession. This decision was 
relied upon by a Division Bench of this 
Court in First Appeal No. 126 of 1937 
wherein it was held that tbe same princi* 
pie would apply in the case of father and 
daughter, and that tbe declaration of pos- 
session which was given to Mabbuban 
would be sufficient to give possession at an y 

1* Mohammad Ali Mohammad Khan v. Mt. Bl^ 
milUb Begam, (1930) 17 A I R P 0 266-193 
I C 647=85 OWN 324 (PC). _ , ^ 

2. Mohammad Sadiq Ali Khan v. oa* 

Begam. (1932) 19 A I R P 0 13=136 1 0 885 
=69 I A 1=6 Luck 656 (P 0). ^ . 

S. Mt. Kanizan v. Mt. Latilaa, BeporUd 
(1939) 26 A I B Pat 816. 
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'rate of the bouse io which liyed the family 
conslating of the donor and the donees of 
the gi/t. The learned Subordinate Judge 
was thus misled in imagining that the 
donor had to do very much more than ac* 
tually was necessary in order to yalidate 
bis gift under Mabomedan law; and be has 
further made mistakes in dealing with the 
evidence in the case. He remarks that 
it is an aodisputed lact that alter the daU of the 
deed ol gift aa usufruetuarj mortgage bond was 
execated ioiotlf by the plaintifi and his two 
daughters in favour of defendant I and a eale deed 
was also executed jointly by the plaintiO and his 
two daughters. 

He goes on to say that 
if the gift by the plaintiff to his two daughUrs had 
been valid, the plaintiff would not have joined in 
the usufructuary mortgage bond and the sale deed. 

It is curious to observe that from the facta 
attending the execution of these two deeds, 
the Division Bench of this Court in the 
appeal in the partition suit came to a con. 
elusion exactly opposite to that of the 
learned Subordinate Judge; and it appears 
that the learned Subordinate Judge erred 
in stating that it was an undisputed fact 
that these two deeds were executed, if by 
that he meant that it was admitted that 
the deeds were executed by Najaf AU as the 
person who purported to be the owner of 
the property sold or mortgaged. The learned 
bobocdinate Judge has also remarked that 
the husband of defendant 1 has stated in 
bts evidence that the plaintiff s daughters 
got possession over the gifted property five 

Sift, wherein the 
learned Subordinate Jndge has misread the 

“ade by the Mnnsif. 
wnat the witness said was that the plain, 
tiffs danghters got possession over the 
gifted property aod that five or six veara 

“o'tgogeS U Jm" 

I consider that in the circumstances the 
learned Subordinate Jndge 
^nnot be supported and the case in any 
event must be remanded in order that th« 
appeal may be reheard. The lower Apnel 
late ^arb should remember that the issMs 

n 3 86 aside the decision of the lower 


Appoliatd Court aod remand the appeal to 
the District Judge for disposal by himself 
or by a Court subordinate to him in accord* 
ance with law, Costs may abide the final 
event. I may add after hearing the judg« 
meot of my learned brother that I entirely 
agree with his observations. 

Rowland J* — The trial was embarrassed 
by the state of the pleadingSi the plaintiff 
having simply alleged in para, 6 of his 
plaint that the properties do not belong to 
defendant 2 or defendant 3 and the plain, 
tiff has indefeasible right, title and interest 
and the plaintiff is still in possession and 
possession did not pass to defendants 2 and 
3. He said nothing whatever in bis plaint 
about the deed of gift. In the written state 
ment in par^, 11 and 12, the contesting 
defendant denied the allegations in para G 
and asserted that the plaintiff had gifted 
away the property io dispote to bis two 
daughters and put them in possession. In 
para. 12 she added, that thereafter the two 
daughters dealt with portions of the pro- 
perti^ by several registered deeds and the 
plaintiff admitted their right to so deal 
with them. The plaintiff could have filed a 
rejoinder denying execution of the dead or 
denying the registered deeds referred to in 
denying hia admission of any 

A- mV® to deal with the pro, 

perties. There is no such rejoinder or denial* 

a direct 

contradiction of fact between the plaint and 

7 f “ to possession. 

plaintiff wishes to controvert the 
other aUegations in defendants' written 
statement, paras. 11 and 12, 1 would like to 
leave lb open to the Subordinate Judge to 

o^i»«rwi8e the state, 
ments of fact nob controverted by him may 

f admitted. Should he con. 

tradict the statements I have referrnd 

the defendant should be permitted to give 

d X “■= 

° Case remanded. 
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(a) Partnership— Proof^Rigbt to partieipate 
in profits is strong test — But real intention and 
contract of parties must be considered. 

Although a right to pirticipite io the profits of 
trade is a strong test of partoersbip and it may 
in cerUiD cases be inferred from such participation 
alone, yet whether that relation does or does not 
exist must depend on the real iDteotion and con* 
tract of the parties : (2872) L B 4 P C 429. FoU. 

[P 3‘i6 0 2] 

(b) Contract Act (1372). Ss. 25 (3) and 127 
» Mere acknowledgment of partnership debt 
by newly admitted partner without any pro* 
mise to pay or without consideration does not 
create a new or a valid contract* 

\Yhere a newly admitted partner along with the 
existing partners acknowledges that on apaeticular 
day a particular amount is due from the partner- 
ship to their creditors, but the acknowledgment 
does not contain a distinct promise to pay the 
amount, the partner cannot be said to be doing 
anything beyond merely acknowled^ng the correct* 
oess of the amounts which stand in the kbata of 
the existing firm, and the acknowledgment does 
not create a new contract so as to bind him. there 
being no consideration for the same : vC Z H 2929 
Pat 2$6, BeU on ; A I R 1935 Pat 376. Foil* 

fP 337 C 1: P 328 C 1, 2] 

(c) Contract Act (1872). S. 62— Novation- 
Acknowledgment of partnership debt by newly 
admitted partner which continues prior liability 
of other partners does not amount to novation 
of contract (Per Farl Alt J») 

Novation of contract is not consistent with the 
original debtor remaining liable in any form. 
Hence where the partners of an existing firm along 
with a newly admitted partner acknowledge a cer- 
tain amount to be due from the firm to their cre- 
ditor such an acknowledgment does not amount to 
novation inasmuch as the prior liability of the 
nartners does not become extinct •? A C 34S, 
AeLon. (P 828 01. 3) 

(d) Practice— New case— High Court cannot 
spell out for the first time* 

High Court cannot spell out a new case without 
any trace thereof in the pleadings and evidence 
and resting on no substantial evidence which can 
be believed. ^ 

(e) Practice— Precedents— Citation of English 

case law to consider Indian statutes not in pari 
materia is Improper* , * , 

Citation of English authontles to consider Indian 
Statutes which are not in pari materia is not pro* 
ner : AIR 2924 P C 60 ; A I R 2930 PC 69 and 
AIR 2932 P C 162, BtL on. [P 329 C 1] 

(f) Interest- Customary rate about Ri. 2 per 
cent, compound— Plaintiff charging 2 per cent, 
compound— Court reducing it to Rs. IJ per 
cent, simple up to date of suit- DiscreUon u 
wisely exercued. 

Where the customary rate of Interest which was 
charged from borrowers was in the Deigb^urh(^ 
of Rs. 2 per cent, which was charged by the plain- 
tiffs and It also appeared to have been provM that 
compound Interest was calculated only when the 
debtor came to meet bis hisab on the Diwali for 
each year and the Subordinate Judge reduced It to 
per cent, simple : 

Held that the discretion was q 2 j 

(g) Usurious Loans Act (i918)t S* 3— Appli* 
cability* 


Where the circumstances undoubtedly point to 
the conclusion that the interest as claimed is 
excessive but it could not be held that the transac* 
tion is unfair as between the parties to the euU.no 
relief can be given under the Usurious Loans Act. 

IP 329 C 21 

(h) Contract Act (1872). Ss. 25 (3), 62. 249 
—Debts borrowed by two persons — Subse* 
quently another person along with these two 
persons signing hatchitta account book in res* 
pect of debts prior to bis joining partnership— 
Such document held did not contain a proaisa 
to pay by such third person nor amounted to 
novation and as such third person held not 
liable by virtue of this document (Per Manohar 
Lall and Fazl AH Chatter ji J . Contra.) 

Two persons who bad entered into s partnership 
bad borrowed money for their business. Subse- 
quently another person joined these persons to 
form a new partnership and be along with tbs 
other two signed a hatchitta account book io res- 
pect of the debts incurred by the other two provU 
ous to his joining the partoersbip. In a suit seek- 
ing to make such third person liable on the basis 
of 80 cb document : 

Held (Pec Manohar Lall and Fazl AH JJ.. 
ChatUrJi J. Contra.)^ On the construction of 
the document that the acknowledgment did not 
ansouot to a promise to pay, that it was not sup* 
ported by consideration and that there was no 
novation and as each the third person was not 
liable : 3 Dtac 363. Diitin;;. [P 328 C 1. 2; 

P 3J9 0 1, 3: P 836 0 2: P 333 0 2; P 339 0 1] 
(When a Dew partner can be made liable lor 
debts of old partoersbip explained.) 

Mahabir Prasad. J. M. Ghosh. Tarke- 
ahwar Nath and Syed Mehdi Imam — 

for Appellants. 

Sultan Ahmed and N. N. Ray — 

for Respondents. 

Manohar Lall J.— This is an appeal by 
defendants 3 to 7 against the judgment and 
decree of the learned Subordinate Judge of 
Chaibassa dated 29tb July 1933. by which 
he decreed the suit of the plaintiffs which 
was brought to recover a sum of Rupees 
65,756-3.0 as the amount doe to them 
from the appellants as well as from o^er 
defendants (who have not appealed). The 
plaintiffs are a firm carrying on money- 
lending business at Jagselai in this province 
and at Kharagpur in the neighbonring pro- 
vince and in other places. Defendant 1 
with bis son defendant 2 constitute a joint 
Hindu family. Defendant 3. along wtb 
his eons defendants 4 to 7. also constitute 
among themselves a joint Hindu 
The appellant Ram Sagar (defendant 6) is 
married to the daughter of defendant 1. 
(His Lordship then stated the oiroamstan- 
C 09 which led to the institution of this suit 
and proceeded.) In the result I/fJ®';* 
contention of the learned counsel that this 

appellant never made the 

on 19th March 1928 by which he accept^ 

the liability for Ra. 47.637-3-3. I now 
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proceed to considdr whether it ba8 beeo 
estc^bliebed to oor satisfaction that defen. 
dant 3 was a partner of Bbolanath from 
1923 as alleged by the plaintiffs or from 
some later date in April 1926, as is tbe 
case of the defendants and in particular 
whether he nndertook tbe liability for Ss. 
47,637.3.3 on 19tb March 1928 in bis 
capacity as a partner for tbe partnership 
dues which were binding upon him. 

It was strenuously contended on behalf 
of tbe respondent that tbe documentary 
evidence upon the record of this case leaves 
DO manner of doubt that tbe appellant was 
a partner with Bholanath in Jbarbera and 
other concerns from tbe beginning of 1923 
and in particular it was pointed out that 
tbe appellant himself bad admitted in bis 
evidence and in tbe written statement that 
be was a partner with Bholanath from 
April 1926. Seliance was placed upon tbe 
statement in para. 10 of the written state, 
mont of the appellant and in particular 
upon his cross.ezaminatioD at page 49 at 
line 4 where tbe appellant stated : 

For Jbarbera my adraocea were not as loans but 
were for carrying on work^Canposb work went on 
in Dame of Bbola for a fow months In 192$ and so 
ID 1937. In 1928. Bbola did work there as bU own 
eiclusivelj in his kbas name. For karbar in bU 
name in 1936 and 1927 I was a partner. 1 can't 
say if he worked in 193$. I made adrancea these 
years 1926*37 as partner for carrying on work 
.... I bare khatas and bills showing my dis. 
bnrsements on Jbarbera: they will show tbe date 
on which I became partner. 

By tbs coDssDt of the parties, the issae 
which was raisod on this topic was Issoe 6 
which distinctly admitted that defendant 3 
was a partner from April 1926 ; otherwise 
I do not see why the issue was framed as 

Was dsfendaot 3 a partner before April 
1926. Mr. Mababir Prasad relying upon 
the case in 4 AU 74‘ contended that a man 
may erroneously think that be is a partner 
and even state bo is a partner hot such 
statements are not enoogh and that tbe 
test in every case is whether the person 
has acquired the rights of a partner or is a 
mere creditor. Ho argued that it was true 
tbat the appellant was anxious to be called 
a partner although in this case all tbe facts 
and circumstances pointed to the conoln- 
Bion that hi9 client was no more than a 
^editor however erroneously ho thonght 
lumeelf to be a partner and however 
foolishly he prevailed open the plaintiffs 
to put in hi8 name as a partner in the 
books of the account by which he ao knn«>. 

W 'n G'^yther. (1881) i All 71= 


ledged the debts of Bbola as partnership 
debts. His further argument was based 
upon the fact that there could be no part* 
□ership in law because the terms of the 
lease, granted by tbe Gaogput Hstate to 
Bholanath and B. K. Sanyal, themselves 
admittedly contained an express etipula. 
tioD that DO partner could be introduced 
without tbe sanction of tbe estate and tbe 
previous sanction of tbe Bihar Government; 
in other words tbe argument of tbe learned 
counsel was that tbe appellant was neither 
in law nor in fact at any material time a 
partner with Bholanath however errone. 
ously be believed it himself or represented 
to others by bis assertion that be was a 
partner and that all that tbe evidence 
conclusively established was that Madho 
was really given 9 annas share in the 
profits and 9 per cent, interest on his 
advances in tbe capacity of a creditor. 
Before dealing with the facts which are 
established to our satisfaction in this case 
it is desirable to stake that the law upon 
this point is very clear. It was decided as 
long ago as 1672 by tbeir Lordships of tbe 
Judicial Committee in (1872) L B 4 P C 
419- that : 

It appears to be ootv established that althongh 
a right to participate In tbe profits of trade Is a 
strong test of partnership, and that there may be 
eases where, from such participation alone, it may, 
as a presumption, not of law but of fact, be 
inferred ; yet that whether that relation does or 
does not exist must depend on tbe real intention 
and contract of the parties .... Where a man 
holds himself out a$ a partner, or allows others to 
do it, the case is wholly diSerent. He is then pro- 
perly estopped from denying tbe obaraeter be has 
assumed, and upon the laith of which creditore 
may be presumed to have acted. A man so acting 
may be rightly held os a partner by estoppel. 
Again, wherever the agreemont between parties 
crMtes a relation which Is in substance a partner* 
sbip^oomerc words or declarations to tbe contrary 
will prevent, as regards third persons, the oonse- 
queoccd fiowlng from tbe real contract .... It is 
sufficient for the present decision to say, that to 
constitute a partnership tbe parties must have 
agreed to carry on business and to share profits in 
some way in common. 

ThoBB weighty observatioua must bo oare- 
folly kept ID view. (His Lordship then 
disouaaed evidence and proceeded.) Bub the 
appellant argues that he could never be a 
partner in law so long as the sanction of 
^e Bihar Government and the Gangpur 
^tate was nob taken and relies on the case 
in 18 0 W N 638.- I n that ca M ths S! 
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tiff iostitutod a suit askiog for a decree 
against defendant 1 and his brothers, (or 
an account and (or the money that might 
be found due to the plaintiff ; the defence 
to the action was that S. 4, Companies Act, 
1882, was a bar to the suit as the partner, 
ship consisted of more than 20 persons and 
was not registered under the Act. The 
learned Judges found that there was no 
partnership in that case at all, that the 
deed of partnership relied upon was not a 
deed executed by all the partners in favour 
of all, but one between defendant 1 on the 
one side and the other partners on the 
other and they pointed out that defendant 
1 alone was the partner, who alone had 
the authority to carry on the business and 
that the business bad commenced before 
the other partners were taken in and that 
these persons were taken under the express 
condition that they would have no power 
to interfere with regard to the carrying on 
of the business and that the other defen. 
dants had only a share in the profits. Upon 
these facts, it was found that the associa. 
tion carried on no business as an association 
and 30 did not come within the scope of 
the Companies Act ; the judgment of the 
lower Court dismissing the suit was set 
aside and the case was remanded for dis. 
posal on the other points. 

But what are the facts here? This is not 
a partnership action but an action by a 
creditor to recover moneys due from the 
appellant who has acknowledged the debt 
as a partnership debt. Whether there was 
a valid consideration in law to support this 
acknowledgment will be considered later. 
(His Lordship after discussing evidence 
proceeded.) The important questions which 
prosent themselves at this stage for con. 
sideratioD are, firstly whether the defen. 
dant is liable to the plaintiffs to pay the 
sum which he acknowledged by reason of 
the fact that as found by me above he was 
a partner on the date of the acknowledg. 
ment irrespective of the fact that the sum 
which he acknowledged was not a partner, 
ship debt ; and in the alternative whether 
the acknowledgment can itself be made the 
basis of the suit, in other words whether 
the acknowledgment was for a valid con. 
sideratioD that can be recognized by law. 

To take up the first question : the provi. 
sions of the Contract Act, embodied in 
S. 249 make it quite clear that although 
each partner is liable for debts and obliga. 
tioDS incurred, while he is a partner, in 
the usual course of business by or on behalf 
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of the partnership, the person who is 
admitted as a partner into the existing 
firm (like the position of defendant 3) does 
not thereby become liable to the creditors 
of such firm for anything done before he 
became a partner. In the present case, I 
have held that the plaintiffs were merely 
the creditors of Bholanath before the 
appellant was agreed by him to be taken 
into partnership after April 1926. Upon 
this finding, it is unnecessary to consider 
the interesting argument which was ad. 
vanced at great length before us as to what 
the position of the appellant would have 
been if it bad been held that the debts due 
to the plaintiffs which amounted to Bs. 
36,076.7.3 on 6tb November 1926 were 
the partnership debts. It was argued bow. 
ever that it was not open to the appellant 
to contend that the debts which be ao. 
knowledged were not partnership debts by 
reason of the acknowledgment which he 
made on 19th March 192S especially when 
it was one of the terms of the partnership 
that be would be taken in and treated as a 
partner only and in case only if he under, 
took to pay the debts of Bholanath. In my 
opinion, this argument cannot be accepted. 
There is no clear evidence upon the record 
as to the terms of the partnership which 
were agreed upon between defendant 1 and 
defendant 3. Unfortunately, Bholanath and 
Madbo fell out and although the officer of 
the Gangpur Estate (P. W. l) intervened 
he could not arrive at any final decision or 
settlement beyond interim negotiations or 
attempted settlement ; in the course of such 
attempted settlements a draft agreement 
was prepared on some date in 1929 which 
is to be found at page 171 as Ex. 54. It 
shows that Bholanath (who is stated to 
be the first parky in that agreement) had 
taken a lease from the Gangpur Estate on 
11th September 1925 and started a busi.* 
ness with bis own capital and later thinking 
it desirable to introduce a financing partner 
he had agreed to admit Madbo into the 
partnership and that the sums which de« 
fendant 1 had already spent ehould be 
fixed at Es. 1,50.000 subject to the fixing 
of an exact figure after going through the 
account books and that be (Madbo) will 
also deposit in a bank a further sum of 
Bs. 75,000 as a loan or advance to the 
partnership carrying interest at 9 percent, 
annually. The only oral evidence on this 
point is the evidence of Bhola’s son Brij 
Bebari at p. 42 already quoted above in 
these words : 
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He (iladbo) was taken tn on tbe condition that 
•he would pay cfi all our previous liability and 
investmeDts to tba tune of lakhs of rupees. 

But it lacks corroboratioo, is cootrary 
to tbe case set up by tbe plaintiff and is 
interested. In my opinion, it is impossible 
to determine accurately tbe terms of tbe 
partnersbip aud whether it was one of the 
conditious which was finally agreed apon 
between tbe parties that Bholanath would 
take in Madho as a partner only if he 
undertook to pay tbe liabilities of Bhola> 
nath. It is noticeable that this case is at 
variance with tbe entire case of tbe plain* 
tiffs. It may be that Madho undertcwk to 
pay some of the liabilities of Bholanath 
to tbe creditors wbioh were incurred in 
enlarging the Jharbera business in which 
be was being taken in as a partner, (as 
appears from the terms of tbe draft agree, 
ment which I have just quoted) or it may 
be that Bholanath being a samdbi of 
Madho prevailed upon Madho to pay all 
bis private dues also. But be that what it 
may, I am unable to hold upon tbe mate, 
rials now properly before me that when 
Madho acknowledged tbe debt on 19tb 
March 1928, be was doing anything beyond 
merely acknowledging tbe correctness of 
the amount which stood in Bhola'a khata. 

This acknowledgment of debt by Madho 
on 19th March 1928 is a mere acknowledg. 
ment. By it and in it no promise to pay 
can be inferred on behalf of Madho to pay 
this debt. Tbe true effect of an acknow. 
ledgmeot was pointed out by this Court in 
8 Pat 706* and it was held that there roust 
be a distinct promise and not a mere ac. 
knowledgtnonb before the party acknowledg. 
ing can be saddled with any liability and 
that tbe rule which prevails in this country 
departs from the rule of English law where 
an acknowledgment of debt has always 
been understood to connote and imply a 
promise to pay bat this doctrine has never 
found favour in India. It was also pointed 
out that there may be cases in which an 
aolcnowledgment is not merely an acknow- 
ledgment of the existing debt bnt tbe words 
there may be such from which a clear pro- 
misB to pay may be made out thereby 
bringing the acknowledgment within the 

that although an acknowledgment implies 

36. Contract Act. 
■nev ertheless a promi se must be dtetinotlv 

4. I^oraj Tewari v. ludrasan Tawati (18281 ta 

PLTr^ 10 470=6P;;ffi.W 


expressed and a mere ackDOwledgmcufc is 
iQSuffioieDfc to create a new contract as is 
contemplated under S. 25. I cannot forget 
tbe case of the plaintiffs that this was a 
mere acknowledgment of a pre^eiisting 
debt of Madho (jointly with Bhola). The 
case of tbe plaintiff on this point has 
already been indicated and it may be re* 
peated here. Tbe second witness for the 
plaintiff Suraj Mai, when cross-examined 
with respect to this acknowledgment stated 
as follows at page 33 : 

I cannot give any reason for adding tbe name of 
Madbo ID tbe khata. Madho asked us to do so — we 
would not have added bad be not so requested ; ha 
did Dot give any reasoQ. 

The deceased partner of the plaintiff in 
his evidence in the Midnapur suit. which is 
Es. 56 stated to tbe same effect. At p. 116 
he states aa follows : 

If Madho Praaad did not sign this hatbehitta 
(d.tc account) on 19tb March 1928 could bavo 
.till made him liable for the Rs. 47,637 odd. 

It is clear then that tbe case of the 
plaiotiS is and has always been, that ail 
tbe dues in this account which came up to 
Rs. 47,637.3.3 on 36th October 1927 were 
really tbe dues of Madho and Bhola and he 
simply acknowledged bU own debt. But, as 
stated above, I have found that the facts 
established are just to the contrary, namely 
that Bbola was indebted on that date in a 
certain sum to the plaintiff and Madho 
simply acknowledged that debt as a debt 
due from Bbola. The important question 
which now arises for determination ia what 
is the conaideration which was the fouoda. 
tion of this new contract of the plaintiff 
with Madho assuming that the acknowledg- 
ment can be construed as a promise to pay 
the debt of another. The learned Subordi. 
nate Judge dealt with this matter at p. 75 
and he sought to 6nd some sort of conai. 
deration in the fact that Madho was getting 
nme.annas share in tbe Jharbera concern, 
that the initial outlay was to be Rupees 
1.60,000 which sum he waa to pay to Bhola 
and by execoting that hatebitha he incurred 
no more liability than he had already 
undertaken orally in 1925 or 1926 or under 
the draft agreement (Ex. 54). I am unable 
to agree. Unless the terms of the partner- 
ship are accurately known, it would be dan 
getoue to speculate. Indeed the plaintiffs 
did not suggest any consideration for this 
new wntraot which was made by Madho 
with them on 19th March 1928 by stating 
that they had abstained from doing any. 

mIr h acknowledgment by 

Madho. This was the foundation of a 
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serious cooteDtioo raised by the learned 
counsel for the appellant before us that the 
plaintiff ought not to be allowed to make 
out a new case in the Appellate Court be- 
cause he submitted that the plaintiff must 
succeed or fail upon proof that the liability 
of Rs. 47,637.3.3 was the old continuing 
liability of Madbo (along with Bbola) and 
if the appellant was able to establish that 
this was never the liability of Madbo the 
plaintiff's snit must be dismissed as against 
him. Sir Manmatba Nath Mukberji appear- 
ing for the respondent on the other hand 
argued that the appellant must be confined 
to bis case, that be never signed this ac- 
knowledgmeot and that it was a forgery 
and that if we come to the conclusion that 
the acknowledgment was genuine we should 
not embark on a consideration of any other 
case and he pointed to para. 17 of the 
written statement of the appellant where- 
in be stated as follows : 

That it is equally untrue to stats that Rapess 
47,0S7«3*3 or anf moneyi was found due to the 
plaiotiSe and hj the defendants up to 26th Octo- 
ber 1927. That the acknowledgment of this llabi* 
Wiy is not admitted. Even if it was so admitted 
by defendaot 1 it was a collusive and fraudulent 
aSair. 


In my opinion, we should adopt the 
course accepted by their Lordships of the 
Judicial Committee in 33 All 344/ The- 
real question in the case before us is whe- 
ther the plaintiff is entitled to recover the 
entire sum acknowledged by defendant S 
on 19th March 1928 or any portion thereof 


and it is open to this Court to consider this 
gnestion so long as and only so far it is not 
incODsisteot with the pleadings or with 
such of the evidence adduced by the parties 
which we may bold to be trustworthy. It 
was also pointed out by the appellant that 
itbe plaintiffs had based their cause of ac- 
tion in para. 13 of the plaint as the date 
of acknowledgment and therefore it was 
, argued that if it is found that there was no 
jeoDsideration for this acknowledgment as 
suggested by the plaintiffs in their plaint 
and in evidence then the suit of the plain- 
Itiffs should fail. It was argued by Sir 
•Manmatba Nath Mukberji in reply that 
[the acknowledgment must be construed as 
a new contract or novation within the 
meaning of Sec. 62, Contract Act, and that 
the consideration for this contract was the 
iwiping off of all the old liabilities of Bbola- 
'nath by the undertaking of a new liability 

6, Uenrao Singh v. Lftchuian Siogh, (l^J) 

All 344=10 I 0 285=39 I A 104=14 O 0 183 
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by the appellant and Bbola in which the 
rate of interest was reduced from 2 peri 
cent, to li per cent, as mentioned in! 
para. 10 of the plaint. The learned conn, 
sel for the appellant replied that the liabi. 
lity of Bbolanath or bis sou was never 
wiped off, that their liabilities remained 
intact and that the case would have been 
different if Madbo had undertaken the 
whole of the liability of Bbolanath upon 
the plaintiffs discharging Bbolanath and' 
his son from their old liabilities or agree-' 
ing to reduce the rate of interest in conse. 
Quence of his acknowledgment by Madbo, 
and pointed out that this case was never 
sought to be made out by the plaintiffa 
throughout the protracted trial. Tbisargu. 
meet of the appellant must be accepted. It' 
was then argued that the case falls within* 
the provision of Section 127, Contract Act,' 
which provides that 

aDjtblDg done, or adj promUe made, for the bene* 
fit of the priDcipi) debtor may bo a suffieieot coc* 
sideratioD to the sorety for giving the guarantee. 

In the present case nothing was done* 
nor was any promise made for the benefit 
of the principal debtor. The case appears 
to be covered by illustration (c) which is 
as follows : 

A sella and delivers goods to B. C afterwards, 
without consideration, agrees to pay for them in 
default of B. The agreement Is void. 

I ask myself where is the consideration 
for this agreement and is this agreement 
not void ? Upon the facts found there can 
only be one answer to this question. There, 
is DO consideration (or this agreement and' 
therefore the agreement must be held to be; 
void (see the case in 16 P L T 897.®) It 
would have been open . to the plaintiff to 
allege and prove that were it not for this 
agreement of l9th March 1928, be would 
not have waited any longer but would 
have proceeded to sue Bbolanath or that 
be redneed the rate of interest from 2 per 
cent, to li per cent, only because Madbo 
undertook the joint liability, but that is 
not the case made out either in the plead- 
ings or in the evidence. It is impossible 
for this Court to spell out this case (argued[ 
as an alternative in the argument before, 
ns) without any trace thereof in the plead- 
ings and evidence and resting on no sub- 
stantial evidence which I can believe. It 
IS against the pleadings and not supported 
by the evideuce. Sir Manmatba Mukberji 
relied upon a case which is quoted ip 
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Liodley on Partnerebip* Edn. 8, at pp. 252- 
253. It is the case in 3 Deac 365/ The 
report of that case ie not available here. It 
)9 stated at pp. 252.253 that in that case 

W&rwick and Clagett became partners. War* 
wick, wbo bad had deaHogs with merchants )d 
A merica, informed them that bo bad taken Clagett 
into partnership, and requested them to make up 
their accounts, and transfer 007 balance due to or 
from him (Warwick) to tbe new firm. These ios- 
tructioDs were repeated and coofirmed by Warwick 
and Clagett. and wore acted on. A debt owing from 
Warwick was placed to tbe debit of the new firm, 
and a bill was drawn on tbo firm for tbe amount 
of tbe debt and was accepted, but was dishonoured. 
On tbe bankruptc7 of the firm, it was held that 
tbe debt in question had become tbo joint debt of 
Warwick and Clagett; and not onW so, but that 
tbe joint liability of the two bad been accepted 
in lieu of tbe sole liability of Warwick. 

It is impossible for me to say Anythiog 
more about tbU case (tbe report oot being 
ayailable) than this, that tbe law which 
prevails in this country as embodied in 
S. 43, Contract Act, is entirely different 
from the state of law in England or in 
America. In this country 
when two or more persons make a joint pro- 
mise, the promisee may, in tbo absence of express 
agreement to tbe contrary, compel any (one or 
more) of such joint promisors to perform tbe whole 
of tbe promise. 

Id other Words, the liability of joint pro- 
misors rn India ie both joint aod several. 
It may be that in Ex parte Whitmore^ the 
reason for tbe decision was that in respect 
of the liability of Warwick the oreditor 
had to look to the joint liability of tbe 
two persons and thereby tbe sole liability 
of Warwick was considerably reduced and 
that was the reason why this question was 
80 decided io bankruptcy proceedings. In 
any event, I refuse to consider tbe applica- 
bility of a decision pronounced under a 
different state of law when thie practice 
has been repeatedly condemned by their 
Lordships of the Privy Council who have 
pointed out that tbe citation of English 
authorities to consider Indian Statutes 
which are not in pari materia is not proper* 

59 I ^ ^ 

I thewfore come to tbe unhesitating con. 
I cluaioa that tbero was n o _TOnsideratioD at 

7. Er parte Whitmores, 8 Deao 366, 

8. Pr«,d V Sann Prasad. (1924) U 
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all in law and in fact to support the 
acknowledgment of 19th March 1928 and 
that the plaintiffs cannot enforce any liabi- 
lity against tbe appellant by reason of that 
acknowledgment beyond the soms, if any^ 
which may be proved to have been taken 
by him from the plaintiffs and which may 
be included in this account. It would be 
couvenient to discuss here if any such items 
have been proved in this case to have been 
taken by the appellant. [His Lordship then 
discussed evidence and proceeded.] It is now 
necessary to deal with two other matters. 
It was argued by tbe learned counsel for 
tbe appellants that the rate of interest 
charged by the respondent was very high 
and that a relief should be given under tho 
provisions of the Usurioua Loans Act on 
tbe ground that tbe claim of the plaintiff 
includes over Bs. 47,000 by way of interest 
and in particular that the sum of Rupees 
9027-2-0 was calculated as interest for one 
year ouly up to October 1927. The learnedi 
Subordioate Judge granted partial relief tol 
the defendants when he decreed the suit 
with simple interest on tbe hatchitta 
amount at li per cent, per mensem simple 
and up to tbe date of the suit only. The 
interest is no doubt high but I am unabl^ 
to hold that the learned Subordinate Judge 
has not exercised bis discretion wisely con- 
sideriug all tbe circumstauces of the case., 
The oral evidence given on behalf of thei 
plaintiff ie overwhelming to show that tbe 
customary rate of interest which was 
charged from the borrowers was in tbe 
neighbourhood of what was charged by the 
plaintiffs. It also appears to have been 
proved that compouud interest was calcu- 
only when the debtor came to meet 
his hisab on tbe Diwali for each year {zee 
evidence of P. W. 5 at p. 37). The learned 
uvocate for the respondent on tbe other 
band MD tended that there was no reason 
why bis client should be deprived of intoreet 
pendente lite or till the date of realization 
on tbe decretal amount. It is enough to| 
say that the trial Court has a disorebioD in 
the matter as clearly provided in Seo. 34, 
j ,Here the circumstances un- 

aoubtedly point to tbe conclusion that the 
interest as claimed was excessive but as it 
could not be held that the transaction was 
unfair as between the parties to the suit no 
relief could be given under the Usurious 
Loans Act. The trial Court therefore in 
~"eetly appreciated tbe position 

‘he defendants 
as he could from the time that the matter 
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of interest came witbia the domain ot the 
Court. The circumstances which I hnd to 
exist in the present case are quite sufficient 
for us to refuse to interfere with the dis. 
oretioD exercised by the trial Court : see 18 
P L T 787.^^ I think therefore there is no 
ground made out for interfering with the 
decision of the learned Subordinate Judge 
on this point and that the contention of 
the appellants and the respondents must 
both be rejected. 

It was lastly conteuded by the learned 
counsel for the appellants that the sons of 
Madho should not have been made liable 
personally for the debt which was said to 
have been incurred by their father because 
this was an illegal debt not for the beneht 
of the joiut family but in the nature of a 
speculative transaotion. It is unnecessary 
to pronounce our opinion on this matter 
because the learned advocate for the res* 
pondent frankly stated that in case a decree 
is passed against the appellant Madho the 
plaintiff would be content to have the 
decree executed against the sons for such 
of the property as they will inherit from 
the father relying upon the doctriue of 
pious obligation of the sons to pay the 
Uther's debt and that the plaintiff would 
not ask for personal decree against the sons. 
This declaration therefore would be embo* 
died in the decree that will be passed 
against the appellant. 

For the reasons alreadyMudicated above, 
I hold that this appeal must be allowed in 
part and it should be declared that the 
plaintiff is entitled to realize from the ap* 
pellant Madho only the sum of Rs. 7000 
with interest at the rate of per cent, per 
mensem simple being calculated from 19th 
March 1928 up to the date of the suit. 
This is a personal liability of Madho as 
indicated above. As the appellants were 
themselves to blame for this litigation on 
account of defendant 3 deliberately signing 
the acknowledgment on 19th March 1928, 
the appellants and the respondents will 
bear their own costs of this litigation 
throughout as between themselves. 

Chatterji J. — [His Lordship after stat- 
ing facts proceeded.] Every partner is liable 
for all debts and obligations incurred while 
he is a partner in the usual course by or 
on behalf of the partnership (Section 249, 
part I. Contract Act). Madho will therefore 
be liable for the loans that were taken 


11. IdrI Prosad Singh v. Jagat Prasad Singh. 
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from the plaintiffs for the partnership 
during the period from April 1926 to 28th 
December 1927. The total amount of these 
loans is, as already stated, Rs. 3200. The 
manner in which each particular item is 
entered in the partnership accounts may 
be relevant for the purpose of settling 
accounts as between the partners them* 
selves, but it does not in any way affect the 
creditor s rights. On behalf of the appeU 
lants, it is contended on the authority in 
42 I A 48^^ that as the plaintiffs advanced 
the amounts to Bbola oo bis own respon. 
sibility the fact that he spent the same (or 
the partnership does not make the partner* 
ship liable for those debts. This coDtention 
is apparently in conflict with the provi* 
sions of S. 249 (part I), Contract Act. Nor 
does it receive any real support from the 
decision in 42 I A 48.^^ At p. 55 the pro* 
position is thus stated : 

Where goods are purchased or money raised (or 
the joint ^ventures, and the dealing tbongb osten* 
sibly by an Individual ie trnly and substantially a 
dealing oi tbe joint adventure, the adventurers are 
liable as partners. But there is no such responslbi* 
lity for goods, etc. purchased on tbc credit of an 
individual adventurer previously to the ccntrncl 
though afterwards brought into stock as bis con* 
tributloQ. 

Exactly tbe same principle is laid down, 
though expressed differently, in Sec. 249, 
Contract Act. In the present case the 
advances, though made ostensibly to Bhola , 
were taken by him truly for the partner- 
ship and therefore the partners are liable. 
It is worth mentioning here that in the 
plaintiffs' own account books the amounts 
are debited not against Bbola iDdividnally 
bnt against Bbolanatb Brijbibari, the firm 
as it was then named. The second part ot 
the proposition quoted above as is evident 
from the words underlined (here italicized) 
by me, refer to prepartnership debts and 
does not touch the point now under con. 


ideratiou. 

As to tbe appellants' liability for the 
am of Bs. 47,637.3.3 based on tbe ackuow. 
edgment Ex. 5, it is repudiated by their 
earned counsel on the following grounds: 
irstly, that tbe acknowledgment is not 
'enuine, secondly, that it is a mere ac- 
inowledgment without any express pro. 
nise to pay amounting to a new contract 
md as such it is ineffective to charge them 
vitb liability and thirdly, that even u it 
je regarded as a contract, it is witfaoo 

2. Kar^ll AbdolU Allswkhia t. Karlmi^ 
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coosideratioQ and therefore 7oid« [After 
dieoussiog evideoce the judgment pro* 
ceedddj So far as the adjustment is cod« 
earned, it implies a contract to pay the 
sum of Bs. 47,637.3.3 found due with in. 
terest at per cent. The former rate of 
interest was 2 per cant, per mensem. The 
eSect of this adjustment is not merely to 
ascertain the amount due and acknowledge 
liability for It but to substitute for it a new 
liability with a reduced rate of interest. 
After this adjustment, could the plaintiffa 
enforce the old liability at the old rate of 
interest ? The answer is, No. The adjust- 
ment thus creates a new liability and it 
cannot be regarded as a mere acknowledg- 
ment. Now the Question is whether the 
position is different with regard to the 
acknowledgment £z. fi. If it bad stood by 
itself it would have been difficult to con- 
strue it as being in the nature of a new 
contract. But it cannot be considered inde- 
pendently of the adjustment, Ez. 4 because 
the two are parts of the same transaction. 
Though the acknowledgment, Ez. 5 was 
executed later, on 19th March 1928, it wae 
intended to operate as if Madbo himself was 
a party to the adjustment, Ez. 4. In this 
yiew the acknowledgment will have the 
same legal consequences as the adjustment 
and will therefore be regarded as creating 
a new contract. Now supposing that the 
acknowledgment, Ex. 5 does not create a 
new contract let us see how the plaintiffs' 
Tights are affected. .One consequence that 
will follow is that no suit will He on the 
basis of the acknowledgment. The law on 
this subject is well.aettled : vide 5 P L J 
371. This won't affect the suit so far as 
it IS based on the adjustment* Ex. 4. The 
question then arises whether the plaintiffa 
will be entitled to any relief on the 
strength of the acknowledgment. I have 
already held that Madbo was not a partner 
betore April 1926. He cannot therefore be 
liable for the debts incurred previous to 

C! 0 ^ 0 ®'/°'^' >8 expressly provided in 

b. 249 (second part) of the Oontraot Act 
woloh runs thus : 

admitted as a partner into an 

fcba learned Advocate 
for the respondents that all that this part 
Of the section means is that the mere fact 


of a person being admitted as a partner 
does not make him liable for debts incurred 
before his admission but it does not pre. 
vent him being liable under a contract 
to the contrary. Beliance is placed on 33 
OWN 593** where it has been laid down 
that when a person is admitted as a part- 
ner into an existing 6rm he does not 
thereby become liable for any debt in- 
curred prior to bis admission, but he will 
be so liable if (l) the 6rm as constituted 
after bis admission has assumed the lia. 
biiity to pay the old debts and (2) if the 
creditor has agreed to accept the new firm 
as bis debtor and to discharge the old 
partnership from its liability. This deci- 
sion has for its support the following state- 
ment of law to be found in Lindley on 
Partnership, Edo. 8 at p. 825 : 

A creditor of o&e pereon does not become the 
joint creditor of him and another who enters into 
partnerebip with him merely because the two 
partners have agreed between themselves that the 
debts of each shall bo the debts of both. Unless 
the creditor accedes to that arrangement he is not 
bound by it. nor can he avail bimsell of U ; his 
position in fact is unaltered . he does not lose bis 
old right, nor does he gain any one. 

Let US DOW apply these principles to the 
present case. I have already shown that 
Madho as a condition of hie admission as a 
partner in the Jbarbora coDcern bad under- 
taken the liability for past debts of the 
partnership. This arrangement was bet- 
ween the partners themselves and could 
not be binding against the creditors so long 
as they did not accede to it. But the plain- 
tiffs as creditors acceded to the arrange- 
ment when after the adjustment of accounts 
up to 26th October 1927 (the Dewali day) 
closed the account in the name of the old 
firm Bholanath Brijbihari/' opened a new 
acwunfc iu the name of the new firm 
Madho Prasad and Bholanath Brijbihari" 
with a debit balance of Es. 47,637.3.3, the 
amount found due on adjustment from the 
wd firm, and took a hatchitta on 28th 
December 1927 from Bbola as representing 
a now firm for that amount. Lastly, Madho 
acknowledged the liability for that amount 

, ® March 

1928 in the same hatchitta. Thus the old 
and new partners and the creditors all ac, 
copted the arrangement by which the part. 

® assumed 

.the liabilities of the old firm. In this view 

‘^® aoknowledg. 
i ^nt Ex. 5 creates a new contract or not . 
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It is quite enough if it implies a promise to 
pay as every acknowledgment does: 33 Cal 
1047 and 8 Pat 706.^ The principles laid 
down in 35 C W N 593^* and also in Lindley 
on Partnership are fully applicable to the 
facts of the present case. Consequently 
Madho and with him bis sons are liable for 
the sum of Ss. 47,637*3.3. 

The next question is whether there is 
any consideration for the contract that is 
supposed to be created by the acknowledg- 
ment Ex. 5. It cannot be dispnted that 
there was good consideration as between 
Bhola and Madho because as the evidence 
shows the latter was taken in as a partner 
with nine annas share in the partnership 
business in consideration of his undertaking 
the liability for the past debts of the part- 
nership. The learned counsel for the appel- 
lants however contends that to support the 
contract there must be consideration mov- 
ing from the plaintiffs which is not even 
pleaded, much less proved. This argument 
loses sight of the fact that under the Indian 
law as enacted in Sec. 2 (d), Contract Act, 
consideration need not necessarily move 
from the promisee; it may move from any 
other person. Sec. 2 (d) runs as follows : 

When, at the dosira of tbe promisor, the pro- 
misee or any other person has done or abstained 
from doing, or does or abstains from doing, or 
promises to do or to abstain from doing, someth I ng 
such act or abstinence or promise is called a consi* 
deration lor tbe promise. 

This affords a complete answer to tbe 
learned counsers argument. He also refers 
to tbe following Illus. (c) under Sec. 127, 
Contract Act : 

A sells and delivers goods to B. C afterwar^ 
without consideration agrees to for them in 
delanlt of B. The agreement is void. 

But if in this Illustration, B agrees to 
give C a share in the proSts to be derived 
from tbe goods can the agreement by C to 
pay A be said to be without consideration? 
Certainly not. The position in the present 
case is almost similar. The plaintiffs ad- 
vanced loans to Bhola. Bhola agreed to 
take Madho as a partner in the business for 
which the loans were taken. Madho in his 
turn agreed to repay the loans to the plain- 
tiffs. Even assuming that some consider, 
ation directly moving from the plaintiffs 
was necessary, I think this is well estab- 
lished by the admitted or proved facts. Tbe 
plaintiffs opened a new khata in the name 
of Madho jointly with Bhola and Brijbiba^i 


15. Maniram Seth v. 8eth Ropchand, (1506) 33 
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and accepted Madho as a joint debtor. The 
old liability was wiped off and a new liabi- 
lity substituted instead at a lower rata of 
interest. This situation is sought to be met 
by tbe learned counsel for the appellants 
by pointing out that in view of tbe pro- 
visions of Sec. 43, Contract Act, Bhola and 
Brijbibari still remained liable. In other 
words, tbe contention is that there could 
be no novatioD of contract unless the old 
debtors Bhola and Brijbibari were altoge- 
ther discharged. But on a reference to 
S. 62, Contract Act, which provides that 
if tbe parties to a contract agree to substitute 
a D6W cootract for it, or to rescind or alter it tbe 
original contract need not be performed, 
it will appear that a new contract may 
be substituted either between tbe same 
parties or between different parties, the 
consideration being the discharge of the old 
contract. In tbe present case, as I have 
already shown elsewhere, tbe plaintiffs in 
the face of tbe new contract as embodied 
in tbe adjustment, Ex. 4 could not enforce 
tbe old liability. As regards parties to tbe 
contract, no doubt Bbola and Brijbibari 
are still there but under tbe old contract 
they were exclusively liable whereas under 
tbe new contract they are jointly and 
severally liable with Madho. The learned 
counsel for tbe appellants has drawn our 
attention to tbe following statement of the 

plaintiffs' munim P. W. 2. 

I cannot give any reason for adding neme of 
Madho in tbe kbata. Madho asked us to do so; we 
would not have added had be not so requested; be 
did not give any reason; 

and also to the following statement from 
GanesbUre evidence (Ex. 56) in the Mid. 
napur suit : 

li Madho Prasad did net sign this hatchitta 
(new contract) on 19tb March 1928 we could 
have still made him liable for Rs. 47,637 odd. 

XJpon these atatements it is argned that 
on the plaintiffs’ own showing there was 
no consideration naoving from tbein for the 
new contract. So far as Ganeshlal’a state- 
ment is concerned, it was jnat in keeping 
with bis case that Madho was a partner 
from the very beginning. As regards the 
statement of P. W. 2. althoogh he cannot 
give any reason for adding Madho's name 
in the kbata he does say that this was 
done at Madho’s request. Whatever may 
be tbe implication of these statements, the 
adjustment of accounts, the opening of the 
new khata and the acknowledgment by 
Madho are established facts and from thew 
facts it is for the Court to draw the legiti- 
mate inference. With reference to the 
contention of the learned counsel for the 
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appelUnfcs that consideration was not plead- 
ed, I should observe that the relevant facts 
are set forth in para. 10 of the plaint. It 
is stated there that 

^fcDdant 8 requested the plAintiffs to open an 
account in the joint names ot defendants 1, 9 and 
3 and square up the previons account standing in 
the names of defendants 1 and 2. Accordingly the 
plaintiffs opened an account in the names of 
defendants 1. 2 and 3 with an opening balance of 
Rupees 47,6d7«S-3 and squared up the previous 
account on 28tb r>ecembcr 1927 . • • « . Subse* 

queotly defendant 3 signed the batehitta 

himself and thereby acknowledged his liability to 
the extent of Rs. 47.687<d*S . . . The defendants 
by the said batcbitta promised to pay interest at 
the reduced rate of Re.l*8-0 per cent, per mensem, 

The defeodaots od the other baod in 
their written statement did not plead want 
of consideration. Considering the broad 
facts established in the case I am of opt- 
oioD that there was good coDsideratioo for 
the contract represented by the acknow- 
ledgment, Ez. 5. 

The plaintiffs' claim with regard to the 
sum of Bs. 7000 advanced on 19tb March 
1928 stands on a different footing bscaose 
it was taken by Madho himself. Madbo's 
case is that he borrowed this sum at the 
request of Bhola and made it over to him. 
The entry, Ez. 5a regarding this amount 
shows that it was taken for paying royalty 
to the State. The learned Subordinate Judge 
has shown in his judgment bow Madho 
mado various coflioting statements regard- 
ing the circumstances under which he bor. 
rowed this amount. The entry, Ex. Sa also 
is inconeistent with Madbo's case that he 
borrowed the amount on behalf of Bhola. 
I have DO hesitation in holding that bis 
statement on the point ie false and that he 
did borrow the sum of Bs. 7000. Even 
assuming that the sum was borrowed on 
behalf of Bhola it was obviously for the 
purpose of the partnership; in that view 
also Madho will be liable as a partner. 
Thus the appellants are liable for both the 
items of the plaintiffs' claim, namely Be 
47,637*3.8 and Bs. 7000. 

The nezt conteotion advanced by the 
learned counsel for the appellants relates 
to interest. The plaintiffs olaimed com. 
pound interest with yearly rests at li per 
cent, on the sum of Bs. 47,637-3-8 from 
26th October 1927 and on Be. 7000 from 

47,637-3.8 itself included compound inter- 
eat at the rate of 2 per cent, with yearly 
rests. The plaintiffs' evidence shows that 
interest was compounded at the time of its 
adjustment, As there was no adjustment 
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subsequent to 28tb December 1927 the 
learned Subordinate Judge has allowed 
simple interest only at li per cent, per 
mensem on Es. 47,637-3-3 and Bs. 7000. 
As regards the 9um of Es. 47,637.3-3 the 
learned counsers contention is that it in- 
cludes a large amount of interest and that 
compound interest at 2 per cent, with 
yearly rests is usurious. The plaintiffs have 
adduced overwhelming evidence to show 
that according to the Mabajani practice 
interest is charged at not less than 2 per 
cent, per menaem and is compounded at 
the time of adjustment on the Dewali day 
of every year. That evidence has been 
accepted by the learned Subordinate Judge 
and nothing has been shown to us from 
which we can say that be was wrong. It 
cannot be said as a matter of general rule 
that 2 per cent, compound interest in the 
ease of unseonred loans is necessarily high. 

There is a cro3S.ob]ecttOD by the plain- 
tiffs relating to interest because the learned 
Subordinate Judge disallowed compound 
interest on the sums of Bs. 47,637.3-3 and 
Bs. 7000 and also because be has refused 
pendente lite and future interest. As re- 
gards refusal of compound interest the 
learned Subordinate Judge has given very 
good reasons. The granting of pendente lite 
and future interest lies in the discretion of 
the Court. In view of the fact that the sum 
of Bs. 47,637-3-3 includes a large amount 
of compound interest the learned Subordi- 
nate Judge was quite right in ezeroieing 
his discretion not to allow pendente lite 
and future interest. The cross-objection 
must therefore fail. 

There is another small point. Defen- 
dants 4 to 7 are sons of defendant 3 and 
for his debts there cannot be a personal 
decree against them. The learned advocate 
for the plaintiffs-respondents concedes this. 
Therefore ip the decree it should be made 
clear that it cannot bo a personal decree 
against defendants 4 to 7. Sobjeot to this 
modification I would dismiss the appeal 
and also the cross -objection . But in view 
the fact that I have not accepted the 
plaintiffs ease that Madho was a partner 
from the very beginning of the transaction 
with the plaintiffs I would order that par 
ti^ do bear their own costs in this Court 
(On account of the difference of opinion’ 
the case was placed before a third Judge 
who deUveied the following judgment.) 

% originally 

heard by a Division Bench of this Court, 
but owing to a difference of opinion be. 
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tween tbe learned Judges who constituted 
the Bench the foIlowiDg point has been 
referred to me for decision : 

Whether appellant 1 is liable by virtoe 
of the acknowledgment dated 19th March 
1928 (Ex, 5);' 

In order to explain this point I shall briefly 
refer to certain facts. Appellant 1 Madho 
Prasad and his four sons (appellants 2 to 5) 
have preferred this appeal against a decree 
passed by tbe Subordinate Judge of Man. 
bbum.Sambalpur under which they have 
been held to be liable along with respon. 
dents 2 to 4 to pay a sum of Rs. 61.070,7.6 
besides the costs of tbe suit to tbe plaintiffs 
who are a firm of money-lenders. Tbe 
plaintiffs have impleaded in the suit two 
groups of defendants, namely tbe appellant 
and respondents 2 to 4 who belong to dif. 
ferent families. Madho Prasad (appellant 1) 
is tbe head of one of tbe families and 
Bbolanatb (now dead), who was defendant 
1, was tbe bead of the other family when 
the suit was instituted. Tbe two families 
are connected by marriage as appellant 4 
Bamsagar is married to tbe daughter of 
Bholanath and Madho Prasad and Bhola. 
nath jointly carried on certain business at 
Panposb, a place in tbe District of Singh. 
bhum. Tbe question to be decided by me is 
whether a sum of Bs. 47,637 odd to which 
Ex. 5 relates and which is the largest item 
in tbe plaintiffs’ claim is payable by both 
sets of defendants or by respondents 2 to 4 
only. It may be stated here that tbe prin. 
cipal amount claimed by the plaintiffs in 
tbe suit consisted of two main items, one of 
Bs. 47,637 odd and another of Bs. 7000. 
So far as tbe latter amount is concerned, 
both tbe learned Judges are agreed that it 
is payable by both sets of defendants. 

It appears that Bholanath and bis son 
Brij Bibari used to carry on business as 
contractors not only at Panposb but at two 
other places also, namely Amgbat and 
Chakradbarpur. For the pnrpose of con- 
ducting their business they had to borrow 
large sums of money from time to time 
since 1923 from the plaintiffs and the sums 
which they borrowed from and those 
which they paid to the plaintiffs towards 
their debts used to be entered in tbe plain- 
tiffs’ books under a kbata which stood in 
some years in tbe name of Bbolanatb alone 
and in some years in tbe names of Bbola- 
nath and Brij Bihari. The account between 
these persons and tbe plaintiffs used to be 
adjusted periodically and tbe amount fonnd 
due against them used to be noted in a 
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book called "hatchitta bahi'\ Previous to 
1927 the entries in tbe batchitta bahi were 
signed by Bholanath alone in acknowledg- 
ment of his liability for tbe amount stated 
therein. At the beginning of the year 1984 
Sambat which corresponds to 26th October 
1927 a khata was opened by the plaintiffs 
in tbe name of Bholanath Brij Bihari as 
wen as Madho Prasad. The heading of this 
kbata which precedes the relevant entries 
reads as follows : 

The account of Madho Prasad and Bholanath 
Bnj Bibari at present residents of Panposb dated 
1st Kartik Sudi 1984 corresponds to 2Sth October 
1927. 

On 28th December 1927, Bbolanatb 
made the following entry in this bahi and 
pnt bis signature below tbe entry across 
four stamps of one anna each. 

Tbe accounts having been compared tbe balance 
due np to Ist Kartik Sudi 1984 Sambst corres- 
ponding to 26tb October 1927 is in words Rupees 
forty seven thousand six bondred thirty seven, 
annas three pies three only, on which interest 
will run at Id p* e. p. m. Bs. 47.6d7^8-3. 

(Sd). Madho Prasad and Bbolanatb Brij 
Bibari by tbe pen of Bbolanatb dated 
26-10-27. Signed on 28-12-27. 

The whole of the entry which was made 
on 26tb December 1927 is marked as 
Ex. 4. On 19th March 1928 Madho Pra- 
sad wrote just below tbe entry Ex. 4 as 
follows : 

Signed Madho Prasad by my own pen, 2Ctb 
October 1927. Amount Rupees forty seven thous- 
and elz hundred thirty seven, annas three and 
pies three only, interest at one and a half per cent. 
Rs. 47 ,637 -3-d. Date of signature 19-3-28. 

This entry is Ex. 5 and is followed by a 
third entry showing that a sum of Bs. 
7,000 was borrowed by Madho Prasad and 
Bholanath and Brij Bibari on tbe same 
day and below that entry are the signatures 
of Madho Prasad and Bholanath Madho 
Prasad signing for himself and Bholanath 
signing for himself and Brij Bihari. A ques- 
tion here arises as to why Madho Prasad’s 
name was introduced for tbe first time in 
tbe batchitta account book on 26tb October 
1927. Tbe plaintiffs’ case was that though 
tbe accounts previous to 1927 stood in tbe 
name of Bholanath and Brij Bihari only, 
all tbe loans entered therein bad in fact 
been contracted both by Bholanath and 
Madho Prasad and it was at the request of 
Madho Prasad himself that his name was 
not disclosed in tbe books. It was stated 
on their behalf that Madho Prasad being 
in tbe service of the Bengal Nagpur 
way feared that the railway authorities 
would not approve of bis carrying on con- 
tract work on his own account and so he 
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asked the plaintiffs not to enter his name 
io their books. It was also tbe case of the 
plaintiffs that Bbolanath and Madho Prasad 
had taken a lease in respect of a lime- 
stone quarry at Jbarbera from the Feuda« 
tory Chief of tbe Gangpur State within 
which Jbarbera is situated and tbe sums of 
money borrowed by tbe defendants from 
tbe plaintiffs were all invested in that 
business which was jointly carried on by 
all the defendants. Tbe case of Madho 
Prasad (appellant 1} on the other band 
was that £s. 6 was not in bis handwriting 
nor did it bear bis signature and that the 
sum of money to which Bs. 5 related was 
the exclusive debt of Bbolanath and he 
was not liable for them. Tbe learned Jadges 
who originally beard this appeal have dis* 
believed both tbe plaintiffs and Madho 
Prasad on certain important points. The 
evidence on the record shows that in the 
year 1925 a lease was taken by defendant 
1 and one B. E. Sanyal of a limestone 
quarry at Jbarbera and both tbe learned 
J udges have held that defendant 3 became 
a partner of Jbarbera business eince April 
1926. Thus the plaintiffs' case that all the 
debts for which tbe adjustment took place 
in 1927 were debts contracted for Jbarbera 
business has been disbelieved and their 
case that tbe loans bad been contracted by 
defendants 1 and 2 as well as defendant 3 
since 1923 has also not been accepted. The 
learned JudgM have further found that tbe 
entry Bz. 6 is in Madho’s own handwrit* 
ing and bears bis signature. 

Upon the findings of tbe learned Judges 
the points which are now beyond contro. 
versy are : (l) that respondents 2 to 4 who 
have not appealed from the decree of the 
^lal Court are in any event liable for 
47,637.3.3 and (2) tbafc the appellant 
and respondents 2 to 4 are joint and seve- 
rally liable for tbe sum ot lU. 7000 wbicb 
was borrowed on 19tb March 1928 by 
Madho Prasad and Bbolanath expressly 
^r the purpose of the business at Jbarbera. 
ins learned Judges, however, are not 
agreed as to the legal effect of Ex. 5 or in 
other words on the question as to whether 

5 Madho Prasad 
made himself m law liable jointly and 
severally with the other defendants for the 
sum of Be. 47,637 odd. Manohar Lall J 
has expressed the view that the word, 
written by Madho Prasad did not imply a 
promise to pay and even if they did, the 
promise being without consideration cannot 
be enforced against him and his sons. 


Cbatterji J. bas od tbe other band given a 
Qomber of reasons id support of the oppo* 
site view* namely that Madbo Prasad bas 
by means of the acknowledgment (Ez. 5) 
made himself liable for the entire amount 
stated therein. 

It may be stated here that one of tbe 
points raised on behalf of tbe appellants 
was that even though Madho Prasad 
might have erroneously thought that he 
w*as a partner in the Jbarbera business, 
his true position was that of a creditor and 
not that of a partner and this contention 
was based on tbe fact that under the terms 
of the lease relating to the Jbarbera quarry 
DO one could be taken in as a partner with 
the lessees except with tbe sanction of the 
Local GovernmeDt obtained through the 
lessor and the Political Agent. That point 
bas been decided against the appellant, but 
it does appear that after Madho Prasad 
had invested a large sum of money in the 
Jbarbera business he and defendant I quar. 
relied with each other and in spite of the 
intervention of Mr. Christian, the Superin- 
tendent of the Gangpur State, they could 
not be reconciled. The result is that no 
deed of partnership has yet been executed 
and there is evidence on the record to show 
that Bholanath has been trying to take in 
another person Jairam Walji as his part- 
ner in preference to the appellant. Upon 
these facts tbe view which has been ez- 
pressed by Manohar Lall J. as to why 
Madho Prasad acknowledged a debt for 
which Bholanath and Brij Bihari were 
liable is as follows : 

But later on his eviaeuce disclosee that owing to 
some dlflerence the appoUsat cessed to Invest fur- 
ther sums before he got the written eauction of the 
Gangpur Btate which was to be granted on the 
settiement of tbe agreement of partnership* a draft 
whereof was actusUj reduced into writing, but 
umortuoaiely the agreement was never completed* 
the appelJsnt being perhaps anxious to obtain some 
documentary proof as he suggested In the argu- 
menfe deliberately went and acknowledged the debt 
which was not hie debt nor the debt of the part- 
nership into which he thought he bad entered and 
mr which he was not getting any documentarvevi* 
den«,but«8a personal debt of Bbola. Tho plain- 
tiff knew that Madho was being approached 

^ ^ financiot even in May 1929 fwa 

entirely demolishes tbe 
case of the pleJntlfls that from 1923 onwards the 
moneys which ho had advanced to Bhola were 

““d Madina ac! 

vVv reprasontaUoa to 
plaintiff (upon which he ever aoted to hU deS- 
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Bhola from 1923 onwards oo the dialioct under, 
standing that Madbo was to be held liable for 
these advances. 

The learned Judges have stated iu their 
order by which they desired this case to be 
referred to a third Judge, that they agree 
on all points except the point oo which the 
reference has been made, but it appears 
that while Manobar Lall J. has proceeded 
on the assumption that the entire debt 
covered by Ex. 5 was the debt of Bhola* 
nath and Brij Bihari, Cbatterji J» has 
expressed the view that Madho Prasad was 
liable for a small sum of Bs. 3500 which 
was borrowed from the plaintiffs for the 
purpose of the Jbarbera business between 
April 1926 and 28tb December 1927. The 
point of difference however is small and on 
the findings of both the Judges the debt as 
a whole may be regarded as essentially the 
debt of Bholanath. The question therefore 
which I have to answer is whether by 
virtue of Ex. 5 Madho Prasad is liable to 
pay a sum the whole or by far the greater 
part of which had been borrowed by 
Bholanath and his son Brij Bihari. The 
entry Ex. 5 which may be reproduced once 
more runs thus : 

9d. Madbo Prasad. By my own pan, 26(b 
November 1927. Amount, Rupees forty seven 
thousand six hundred thirty seven, annas three 
and pies three only, interest at (sic) one and a 
half per cent. . . . Bs. 47,637*8*3. Date of Signa* 
tore 19th March 1926* 

In this entry Madho Prasad has nowhere 
expressly stated that be was personally 
liable for the sum of Rs. 47,637.3-3 or that 
be had taken over the liability for the 
payment of this sum upon himself and so 
the entry standing by itself does not help 
the plaintiffs. Referring to this entry 
Cbatterji J. says as follows ; 

If the acknowledgment had stood by itself that 
is without adjustment, it would have been diffi- 
cult to construe it as being In the nature of a new 
contraett 

Cbatterji J. has rightly pointed out that 
this entry does not stand alone, but follows 
an entry in the handwriting of Bholanath 
under the beading ‘*The account of Madho 
Prasad and Bholanath-Brij Bihari.** All 
these entries however must be read in the 
light of the case put forward on behalf of 
the plaintiffs to explain them. The plain, 
tiffs’ case on the point has been throughout 
quite a clear and consistent one. namely 
that the debts to which the entries Exs. 4 
and 5 relate were nob only the debts of 
Bholanath and Brij Bihari but the debts of 
these persons as well as Madho Prasad and 


the plaintiffs relied on the entries Exs. 4 and 
6 as a strong piece of evidence in support 
of their case. That case however having 
been disbelieved Madho Prasad can be 
made liable only upon certain assumptions 
which are not warranted by the pleadings 
and which must necessarily be based more 
or less upon surmises. Ex. 5 has been 
called an acknowledgment, but it is not 
clear what is acknowledged therein. Does 
it acknowledge merely an existing liability 
or does it create a new liability? If the 
latter be the case, the entry does not show 
in what capacity Madbo made bimeelf 
liable for the largo sum of money to which 
the entry refers nor does it show what con- 
sideration there was for his undertaking to 
become liable for that sum. In the course 
of the argument before me, it was contended 
among other things on behalf of the res- 
pondeot that the present case is governed 
by See. 62, Contract Act, which provides 
that if the parties to a contract agree to 
substitute a new contract for it or to resoind 
or alter it, the origioal contract need not 
be performed. In (1862) 7 AC 345^^ Lord 
Selbourne explained novation as follows : 

Tbdra beiog a contract i& cxldtencc some new 
contract is substituted for it either between the 
same parties or between digereot parties, tho con* 
aideratioD mutually being tbe discharge of the old 
contract. 

But the question is whether there was 
really and truly a discharge of tbe old con- 
tract in the present'ease. Now novatiou ol 
contract to have any real meaning is not 
consistent with tbe original debtor remain, 
ing liable iu any form. But what we find 
here is that Bholanath and Brij Bihari 
were liable under the old contract and they 
continued to be liable under tbe new con. 
tract. It has been argued that whereas 
formerly Brij Bihari and Bholanath only 
were liable, they are now liable jointly and 
severally with Madbo Prasad. But this 
simply shows that tbe creditor instead of 
having only two persons as his debtors 
agreed by Ex. 5 to have tbr^ persons 
without forgoing any rights which be had 
against bis old debtors. On the whole 
therefore I am inclined to agree with the 
view expressed by Manobar Lall J. on 
this point. 

It was next contended on behalf of the 
respondent that the appellant is liable on 
the principle enunciated in Ex parte Whit^ 
more^ which has been referred to in Lind ley 

Scarf V. Jardiue, (1882) 7 A 0 Si6?=6l L J Q B 
612=47 L T 268=90 W R 899. 
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OQ Partnership as an instaDce where an 
iocomiog partner can make himself liable 
eTen (or debts contracted by a firm before 
he joined it.* The facts of the case have 
been set oot in the judgment of Manohar 
Lall J., and I do not wish to reprodnce 
them here. I wish however to emphasize 
that the case does not mark any departure 
from the law on the subject which is set 
out clearly in Lindley on Partnership as 
follows : 

If CD iocomiog partner chooses to make himseif 
liable for tbd do bid incurred by the firm prior to 
bia admissloQ tborein, there ia notbiog to prevent 
him doing so. But it must be borne in miod. that 
even il an incoming partner agrees with bis co* 
partners that the debts of the old shall be taken by 
the new firm, this, akhough valid and binding 
between the partners, Is, aa regards strangers, res 
inter aliae acta, and does not confer upon them 
any right to fix bbe old debts on the new partner. 
In order to render an incoming partner liable to 
the creditors of the old firm, there must be some 
agreement, express or tacit, to that effect entered 
Into between him and the creditors, and founded 
on some sofficlent consideration. If there be any 
such agreement, the incoming partner will be 
bound by it, but bis liabilities in respect of the 
old debts will attach by virtue of the new agree- 
msnt. and not by reason of hia having become a 
.partner. 

Now, before the law ao stated can be 
correctly applied, the faota of the proseot 
case mast be clearly borae io miod. It 
appears to mo that Bholaaatb aod Brij 
Bibari borrowed money from the plaintiffa 
Dot aa a firm bat as members of a joiot 
family for several eDterprises io which 
they wore interested. There is very little 
evidence to show that Bholanath Brij 
Bihari was the name of any firm, bub on 
■the other hand, there is evidence to the 
effect that these persons bad basioess at 
I^b in four places, namely Amghat, 
Ohakradharpur, Panposh and Jhatbera and 
the bnsiness at some of these places was 
conducted under the name of Brij Bihari 
& Co., while the business at Jharbera'was 
randuoted in the name of Pioneer Trading 
assuming however that Bhola. 
aath Brij Bihari, was the name of a firm, it 
cannot be said upon the findings, which I 
m^b accept that when Madho Prasad 

si fn fa® did so as a 
partner of that firm. That firm, as the avi- 

dence shows, carried on business at four 

Amghat and Chakradhar. 
par, bnb Madho had no concern with the 
tfaeae two places. Therefore 
apart from the question whether the agree, 
ment entered into between Madho Praead 
and the creditors was founded on some 
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thftt the principle enunciated in Ex parte 
Whitmore^ is not applicable firstly, because 
the debt acknowledged by Madho Fraaad 
was not the debt of a firm but of two indi- 
viduals who were interested in a nxuiiber 
of enterprises and secondly, because he 
never became a partner in the firm of 
Bholanath Brij Bihari, even assnming that 
there was a firm of that name in existence. 
The question therefore has to be examined 
purely on the footing as to whether an 
acknowledgment by one person of the debt 
owed by two other persons is by itself suffi- 
cient to make him liable for those debts in 
an action brongbt by the creditor to realize 
them from him. 

To answer this gueation in the affirma. 
tive, we will have to assume in the first 
place that the acknowledgment implied a 
contract on the part of Madho Prasad to 
pay the amount acknowledged and secondly, 
that this contract was supported by suffi. 
oient consideration. In finding out what 
was the consideration for the alleged cod- 
traot, we shall have to boar in mind that 
the plaintiffs' case upon which they wanted 
to make defendant 3 liable has failed, that 
case being that Madho Prasad was liable 
for every single debt contracted between 
1923 and the date of the acknowledgment 
Ex. 5 and so Madho Prasad had merely 
acknowledged bis own debt. Ex, 6 was 
need by the plaintiffs not merely as the 
basis of their claim but as a strong piece of 
evidence to support their case that all the 
loans which constituted the sums to whioh 
Ex. 5 relates had been taken jointly by 
Madho Prasad and Bholanath, This was un- 
doubtedly a plausible case but it has failed 
and if the plaintiffs are to succeed now, we 
must make out a new case for them, a case 
quite different from that put forward by 
them ip their plaint or evidence. In this 
connexion various alternative oases were 
put forward before the learned Judges who 
originally beard the appeal as well as before 
me as to the nature of consideration and ,I 
shall briefly deal with them. It was point^ 
out in the first place that at least under 
the terms of the agreement whioh gave 
Madho Prasad a share in the Jharbera 
business, he was bound to pay off the debts 
of that business amounting to a lakh and 
a half of rupees. This is a faob and is borne 
out by Ex. 64 in which it is stated 
t^t the Bocoud party wiU rafond to the first party 
l.w.ooo or thereabouts as wUl to 
through the account books, 
the OMh book and ledger kept by the first rartv In 
carrying on the mining bualuess eoaoem together 
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^th thd ioterest thereon and that sum will be 
deemed the present liabilitj o£ the Erst partj« 

It is however to be remembered that 
Madho Prasad had ondertaken to pay off 
the liabilities of Jharbera coocern only. 
He had not undertaken to pay off the 
liabilities incurred by Bholanath and Brij 
Bibari not only on account of Jharbera 
business but also on account of some of 
tbeir private enterprises. It is trne that 
Brij Bibari has stat^ in bis evidence that 
this was the contract but his statement is 
neither borne out by the draft agreement 
£z. 54 nor has it been accepted by the 
learned Judges by whom the case was ori* 
gioally beard. Thus, it cannot be said that 
Madho Prasad acknowledged the debts in 
pursuance of the terms on which he was 
admitted as a partner in Jharbera concern. 
It was also suggested that a sum of Bupees 
7000 had been taken by Madho Prasad and 
Bholanath jointly after Madho Prasad had 
signed Ei. 5 on 19th March 1928 and that 
might furnish the consideration in ques- 
tioD. It is however not the plaintiffs' case 
that they would not have advanced Bupees 
7000 to Bholanath if Madho Prasad bad 
not signed Ei. It has also been suggested 
that the plaintiffs had been induced to 
reduce the rate of interest from Bs. 2 to 
Be. 18.0 on account of Madho Prasad ac- 
knowledging the liability. This also is not 
fully supported by the evidence adduced in 
the case. The plaintiffs’ witness (P. W. 2) 
has stated that after the date of the hat- 
cbitta interest was reduced in rate at the 
request of '*tbese persons" and as the does 
bad become heavy. By "these persons" the 
witness undoubtedly meant Bholanath and 
Madho Prasad, but he did not state that if 
Madho Prasad had nob agreed to sign the 
hatohitta. the interest would nob have been 
reduced. On the other band one of his state- 
cnents is to the following effect : 

I cannot give any reason lor adding the name 
of Madho in the kbata. Madho asked os to do so. 
We would not have added had he not so requested. 
He did not give any reason. 

Again he stated : 

li Madho did not come for Rs. 7000 on 19lb 
March 1926 hU signature would not ba7e been 
there and the chlta would hare been without it. 
We did not think it essential to get his signatnra. 
When be came, be signed of bis own accord; we did 
not request. 

Similarly, plaintiff 1 who is now dead 
made the following statement in bis deposi- 
tion in another action which has been ad- 
mitted in the present case under Sec. 33, 
Evidence Act. 


I do not remember if any intimation was giren 
to Madho Prasad about opening the new account 
in the three names according to hb request. If 
Madho Prasad did not sign the batcbitta (new 
aeconot) on 19th March 1926. we could have stiU 
made him liable for Rs. 47,667 odd. 

Id view of these statements which imply 
that Es. 5 did not alter the legal position 
of the parties, the contentions advanced by 
the learned counsel for the appellants are 
(l) that on the plaintiffs' own case, Ex. 5 
must be construed as mere acknowledgment 
of an existing liability and not as a contract 
creating a new liability; (2) that once it is 
found that the debt acknowledged by Ex. 6 
was the debt of Bholanath and Brijbihari, 
the case against Madho must fail and the 
question of consideration does not arise and 
(3) that if there was any new contract be. 
tween the plaintiffs and Madho Prasad by 
which the latter made himself liable for a 
snm which he would not have been liable 
to pay otherwise, that contract sbonld have 
been pot in proper legal form and should 
have been enfficiently explicit in its terms 
to enable a Court of law to determine what 
exactly Madho Prasad's liabilities were 
under it. In my opinion, these contentione 
cannot be lightly passed over. 

The points in favoor of the plaintiffs are 
(l) that Ex. 5 is in Madho 's own hand, 
writing; (2) that his case as to this docu- 
ment being a spnrions one has been found 
to be notme and (3) that be being a man 
of hnsinees it is not probable that be would 
have signed the document without ooder- 
standing it or knowing the implication of 
what be was doing. Therefore if Ex. 5 is 
construed (sic) as a contract even slight 
evidence as to consideration, provided that 
it was reliable, would have been suflBcient 
to make Madho liable for the sum referred 
to therein. In my judgment however the 
difficulty which the plaintiffs are confron- 
ted with is that inasmnob as the evidence 
adduced by them has been disbelieved as to 
the ^ential part of their case it is difficult 
now to find with any degree of certwnty 
under what drcomstances and with what 
motive Madho Prasad became a party to 
the transaction evidenced by Ex. 6. It may 
be that he wrote Ex. 5 for a good and suffi- 
cient consideration as would be expect^ 
from a shrewd man of business that be is 
represented to be; or be may have been 
doped by Bholanath who, as appears from 
the evidence, became his avowed enemy 
afterwards with the result that no 
ment of partnership has yet been conclud. 
ed. Indeed, if one is permitted to indulge in 
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BpecolatioD, it mft? be diffionlt to rule out 
of coDsideratioD the theory suggested by 
Maoohar Lall J. to Tvhich reference bas 
already been made as ^eli as sayer&l other 
theories which were put forward in the 
course of the argument as to why Ex. 5 
was written and signed by Madbo. For 
these reasons after carefully consideriug the 
elaborate and inatrnctiye judgments of 
Manobar Lall and Cbatterji JJ.t I am on 
the whole inclined to agree with the view 
expressed by Mauohar Lall J.. and answer 
the difBcult question referred to me in the 
negative. (The record of the case was then 
placed before Manobar Lall and Chatter* 
ji JJ. for passing final order.) 

S.G./R.E. Answer in negative. 
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PULL BENCH 

Fazl Au, Agarwala akd Varma JJ. 
Mahadev Maharaj — Defendant 

— Appellant. 

V. 

J agdev Singh and others, Plainiigs 
and others^ Defendants — Respondents. 
Appeal No. 967 of 1936, Decided on 
lltb May 1939, from appellate decree of 
Sub-Jndge, Monghyr, D/* 18th February 
1986, 

(a) Beog«kl Teoaocy Acl (8 of 1885). St. 65 
and 167 SoJo of holding ia ezeculion of rent 
decree — Stranger purchater bee charge for 
decretal aeaoynt at mgeioet bolder of mortgage 
of part of holding executed before purcbare — 
Tij* * t Mmilar to thoie of purchaser of 
holding in execution of decree on prior mort- 
gage — Failofo of purchater to annul lacum- 

priority 

over holder of incumbrance* 

A purchaser (not being a landlord) of a bolding 
to ozeoution of a deotee for rant haa a charge for 
the amount of the decree for cent ae against the 
holder of a mortgage of the part of the holding 
pouted before the purohase, and is entitled to 
the same rights as the purebaser of a holding to 
«ecntlon of a decree pasaed on a prior mortgage. 

ti ft «nt deoxee\il8 

*“ tooumbrance under Bee. 16T. the to- 

loM hh. »»« will not thereby 

by him as a 

fiiSt ^ coneequenco of the rent being a 

him by fieo 167 privilege couferred on 

Pa? % '«^ved: AIR 1997 

aHiUA ^ ‘ d. I R 1929 PO JJ. 

I*V *««ft««y Act (8 of 1885), s. 167 
—Tenaiit of oon-lranslerable holding aertseV. 

T *oId in eaicS. 

him«i - P-'**^**^ by Iwidlord 
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K the tenant of a holding, not with standing the 
fact that the bolding is not transferable, mort- 
gages it to a third person, the landlord of tbo 
holding is not bound to recognize the mortgage or 
admit tbe mortgagee to be bis tenant even though 
the mortgagee may have obtained a decree on the 
basis of the mortgage. In such a case, if the hold* 
ing is sold in execution of a rent decree and tbe 
landlord himself purchases it. there is nothing to 
prevent him from Ignoring the mortgage without 
formally annulling the encumbrance under Sec. 
167 ; A I i? 2926 Pat SSi and AIR 2929 Pat 
m, ReL on. [P 841 C 1] 

S. N. Bose and G. P. Das 

— for Appellant. 
E. Husnain, P. Miaser and M. Babman 

— for Bespondents. 
Fazl Ali J, — This case was originally 
heard by my brother Agarwala and myself 
and we referred it to a Full Bench by our 
order, dated 5th May 1938, which runs as 
follows ; 

This appeal raises a question of considerable 
importance about which the decisions of this 
Court are unfortunately by no means clear. We 
consider that it Is desirable that the appeal should 
be heard by a larger Beuch. and therelore direct 
that it be laid belore the Chief Justioe for orders 
under R. 2, Ch. 6 of the Rules of tbe High Court. 

The question whieh arises foe decision is whe- 
ther a pnrebaser (not being a landlord) of a hold- 
mg m execution of a decree for rent, has a oharge 
for the amount of the decree for rent as against 
the holder of a mortgage of tbe part of the holding 
executed before the purohase, or is entitled to the 
saine rights as tbe parohaser of a holding to exc 
cation of a deoree passed on a prior mortgage, 

The question so formulated arose on the 
following facts. On 16th September 1929 
respondents 5 and 6 executed a mortgage 
Mod in favour of respondents 1 to 4 hypo, 
theeating several items of property including 
khata No. 326 which was part of a holding 
belonging to them. In 1929, the landlord of 
the village wherein the holding is situate 
brought a rent suit and in execution of the 
deorw passed in his favour in that suit the 
holding was sold and purchased by the an. 
peliant on 10th March 1931. On 6th 
wmber 1933, respondents 1 to 4 brought 
the ptMenb suit to enforce their mortgage 
bond, impleading therein no less than 11 
^rMDB including the appellant as defen. 
dants. The suit was contested only by the 
appeilanb who was defendant 11 and by the 
guardian ad litem of defendant 3, a minor 
son of one of the exeentants of the bond 
afcfcaoked the bond on the ground 
that It was without consideration and not 

necessity and the 
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the lands purchased by the appellant were 
nob liable to be sold for the payment of 
the dues under the bond and that at any 
rate they could be sold only if the does 
under the bond were not realized by the 
sale of the other mortgaged properties. 
The Munsif who tried the suit passed a 
mortgage decree against all the defendants 
including the appellant, holding inter alia 
that the mortgage bond was gennine and 
for consideration, that its execution was 
justided by legal necessity and that the 
proceeding under S. 167, Ben. Ten. Act was 
of no avail to the appellant, as he applied 
under that Section more than a year after 
having become aware of the plaintiffs* 
mortgage. The appellant then appealed to 
the District Judge, hot as bis appeal did 
not succeed ha has preferred this second 
appeal. 

The main ground which is pub forward 
on behalf of the appellant in this Court is 
that be being the purchaser of the entire 
holding of the original mortgagors, has ac- 
quired with regard to kbata No. 325 a title 
paramount to that of the plaintiffs and can 
use it as a shield in that suit. The question, 
as has been pointed out in the Order of 
Beforence, is of some importance and re* 
quire careful consideration. Sec. 65, Ben. 
Ten. Act, which has been reproduced with 
a slight variation in the Bihar Tenancy Act 

of 1935, runs as follows: 

Where a tenant U a perznanent tenure- bolder, a 
raljat bolding at fixed rates or an ocoupanoy raU 
Tat, be shall not be liable to ejectment tor arrears 
of rent, but bta tenure or bolding shall be liable to 
sale in execution of a decree for tbe rent thereof, 
and tbe rent shall be a first charge thereon. 


In view of this provision, it was held by 
Mnllick J. in 1 Pat L J 161^ that a pur. 
chaser at an auction sale in ezeention^ of a 
decree for rent or road*oess (which is in* 
eluded in the definition of ‘rent**) acquires 
a title paramount to that of a mortgagee of 
tbe same property even though tbe decree 
was obtained subsequently to the exeention 
of tbe mortgage. Tbe decision of Mnllick J. 
was upheld on appeal under the Letters 
Patent and was cited with approval in 
Surat Lai v. Lala Murlidhar^ wherein it 
was held that a purchaser in execution of a 
rent decree is not liable to be ousted by a 
person who purchases tbe same property in 
execution of a mortgage decree even though 
the mortgage has no t been annulled nn aer 

1, A. B. CheodlttlT.QuadresB, (1916) 8 A I R Pat 

886^46 I 0 498=1 Pat L J 161. „ ^ ^ • 

2. (1918) 5 A I R Pat 99=46 I 0 921=4 Pat L J 
862. 


S. 167, Ben. Ten. Act. The learned Judges 
who decided the last mentioned case ob. 
served in tbe course of their judgment that 
tbe purchaser under a mortgage decree 
might well be regarded as a second mort. 
gagee. A similar view was expressed by 
the Calcutta High Court in 6 0 W N 834.^ 
In that case one of tbe points urged before 
the High Court was that after the sale of a 
holding in execution of a rent decree, the 
rent charge must be taken to have been 
discharged, so that tbe plaintiff who was 
tbe mortgagee of tbe holding and whose 
encumbrance had not been annulled would 
be entitled to sell the property mortgaged 
free of that charge. The Judges who beard 
the case negatived this argument and re. 
marked that the plaintiff may well be 
regarded in tbe oircumatances as a second 
mortgagee, tbe prior charge being in the 
defendant. Similarly, in 17 Cal 301^ it was 
held that Sec. 65, Ben. Ten. Act, creates a 
first charge upon the tenure for its rent 
and puts tbe landlord in tbe position of a 
first mortgagee so far as tbe rent is con. 
earned ; and in 10 C L J 640^ it was laid 
down that a purchaser at a sale in exe- 
cution of tbe landlord's claim for rent 


acquires a title to tbe whole of tbe bolding 
preferential to that which a mortgagee by 
his purchase in execution of his mortgage 
decree acquires in portions of tbe holding. 
The same principle was reiterated in 9 
0 L J 234.® 

These decisions which are all based on 
the language of S. 65, Ben. Ten. Act, show 
that the title acquired by the purchaser of 
a bolding at a rent sale, whether he be a 
landlord or a stranger, is to be regarded as 
paramount to that of the mortgagee of that 
bolding, even though the decree is obtained 
subsequent to the execution of tbe mort- 
gage. The view however which has been 
taken in some of the later decisions of the 
Calcutta High (Jourt is quite different in 
spite of tbe fact that the earlier cases 
appear to have never been overruled. The 
view which has been taken in these later 
oases is that a purchaser at a rent sale 
whether he be a landlord or anyone Qise, 
is bound to follow the provisions of S. 167 
and if the mortgage is not annulled on the 

8, MehcruoneBa v. Sham Sunder Bhuiya, (1902) 
6 0 W N 884. ^ , 

4, Tarinbrosad Roy t. Narayan Kutnarl Dew, 
(1890) 17 Oal 801. ^ 

5 Bibl TaibataoDsasa Ohowdhurani t. PraTabati 

Dasl, (1909) 10 0 L J t 9<tl 

6. OopI Nath T. Kashi Nath, (1909) 9 0 L J 93* 

=110 85=13 OWN 412. 
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dipiry of one year from the date of the 
rent sale or from the date ^heo the pur« 
chaser had notice of the encombrance, the 
holding remains subject to the mortgage 
and the purchaser at a rent sale is not 
entitled to possession of the property unless 
he redeems the mortgage. Among the cases 
in Tvhicb this vie^ has been taken may be 
mentioned : 24 0 W N 961,^ 35 OL J l^and 
A I It 1936 Gal 381.^ The riew expressed 
in these cases is justided by Mookerjee J. 
in 35 C L J in these ^orda : 


Id the first place, it was cooteodcd that the 
defeDdacU were entitled to priority, as rent is a 
first charge on the tenure or holding under S« 05, 
Ben. Ten. Act. This argument, which may find 
apparent support from the decUions iu 9 0 £/ J 
234^ and 10 C L J 640.^ is based upon a misappre* 
heosiou of the true effect of Sec. 65, which only 
inteods what is explicitly laid down id subsequent 
Sections of the Act, that is, those iu Chapter 14, 
namely, that the charge ebould be enforced by the 
sale of the tenure or holding free of incoAbraDces, 
and if in any case the decree for rent either has not 
been or cannot be enforced by the sale of the 
tenure or bolding, itbe charge created by Sec. 66 
cannot be enforced in any other way. 


It may be noted here that the decisions 
quoted aboye do not draw any dietinction 
between a transferable holding and a non. 
transferable one or between a landlord 
porobaser and a purchaser who is not a 
landlord. It is clear that if the tenant of 
a bolding, notwitbstanding the fact that 
the bolding is not transferable, mortgages 
it to a third person, the landlord of the 
|holding is not l^und to recognize the mort. 
gage or adnait the mortgagee to be bis ten. 
ant eyen though the mortgagee may haye 
obtained a decree on the basis of the mort. 
gaga. In such a case if the bolding is sold 
in esecutioD of a rent decree and the land, 
lord himself purchases it, there is nothing 
to preyeot him from ignoring the mortgage 
without formally annolling the enenm. 
Ibrance under Sec. 167, Ben. Ten. Act of 
W85. This was very clearly pointed out by 
pawaon.Miller C. J. in 7 Pat 166*® in the 
following passage : 

Can the mortgagee who ba$ obUiued a decree on 
M mortgage and purchased the property In exeon. 

the landlord or the 
raiyat settled on t he land by the landlord 7 Clearly 

^ Sunderi dTsI, 

0 W N = 69 I C 868 = 84 

8.8IU1 Ohiindra y. Parbati Oharan. (1932) 9 
- / ^ ® CU 88«69 I 0 841=86 0 L J 1. ' 

28*1 1 R ft.? q/,- <W36) 

J3 A I B Cal 881=165 I 0 740=41 OWN 

10, ^61 a Petbak 7. 81 bran Singh, (1998) 16 

1 i? Ml 


not without the landlord's consent. He has po 
right to bold the land as a raiyat against the will 
of the landlord and his incumbrance although 
sever formally annulled and although still sub* 
Bieting foe what it is worth, is a barren right 
against the landlord when be seeks to enforce it by 
takiog possession of the property, It is therefore of 
no consequence that the landlord did not seek to 
annul the mortgage, for the mortgagee could not 
step into the shoes of the original tenants and 
acquire a raiyati interest against the landlord's 
will. To hold otherwise would be, in fact, to allow 
the tenant of a non* transferable bolding to trane* 
fer in a roundabout way to a stranger without the 
landlord's consent, by executing a mortgage in 
favour of the stranger and allowing the holding to 
be sold in execution of a mortgage decree. Such a 
sale can give him no right against the landlord 
without the landlord's consent or entitle him to 
oust the landlord or the tenant claiming under 
him. 

The same view was reiterated by Sir 
Jwala Prasad io 8 Pat 439.** These cases 
have 80 far as this Court is ooncerued set. 
tied the rights of a landlord purchaser, but 
the poaition is uot so clear when the hold, 
iog is purchased by a person who is not a 
landlord. As 1 have already stated, the 
view expressed in the earlier deoi&ions of 
this Court was that such a purchaser may 
well be regarded as a first mortgagee, but a 
contrary view has been expressed in 6 Pat 
235.*^ In that case Adami J. quoted with 
approval in bis judgment the decision of 
the Calcutta High Court in 24 C W N 961^ 
and 35 0 Ii J 1^ and held that a purchaser 
at a rent sale, who has not under Sec. 167, 
Ben. Ten. Act, annulled a mortgage on tbo 
holding, is entitled to redeem the mortgage, 
but the mortgagee cannot redeem or other, 
wise exercise his right of redemption against 
the auction. purchaser. It is contended on 
behalf of the appellant that this decision 
should be ignored firstly, because it runs 
counter bo the earlier decisions of this Court 
which have not yet been overrnled; second, 
ly, because Maopherson J, who heard the 
case with Adami J. merely "agreed to the 
order proposed** which shows that he did 
nob concur in all the reasons given by 
Adami J. in support of his view; and* 
thirdly, because Adami J. seems to have 
wrongly assumed that in 3 P L T 362*® 
which was decided by Rosa and Ooutts JJ. 
the purchaser of the holding was the land, 
lord of the village though in fact be was a 


V. Kunjbiharl Lai. 
P L T m. ^ “®=® 

^““ohBodra Jha. (1987) 

P L T fef** ^ ® ® 
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stranger. These {acts no doabt detract to 
some extent from the authority o( the 
decision in question, but as the view ex. 
pressed in it has been shared also by some 
eminent Judges of the Calcutta High Court, 
it requires careful examination. 

Section 65 is one of the Sections in 
Ch. 8, Ben. Ten. Act, and S. 167 occurs in 
Ch. 14 which is a different chapter. There 
is nothing in the Act to show that all the 
legal consequences which flow from the 
specific provision made in Sec. 65 of Ch. 8 
that rent is a first charge on the bolding 
were exhaustively provided for in Ch. 14 
or that the only right which the purchaser 
of the holding at a rent sale has with refer, 
ence to the mortgagee of the bolding is to 
annal the mortgage under Sec. 167. If the 
latter view is correct, it will mean that the 
provision in S. 65 that rant is a first charge 
on the holding is redundant, because apart 
from this Section and without any refer, 
ence to it S. 167 gives the right of annulling 
incumbrances to a purchaser of a holding 
in execution of a rent decree. It may be 
that the charge created under Sec. 65 was 
not intended to be enforced precisely in 
the same manner as a charge under S. 100, 
T. P. Act, bub the fact remains that rent 
has been made a statutory charge on the 
bolding and the charge is stated to be a 
first charge. The expression ^'first charge" 
is not an uncommon expression and the 
least it can connote in the present context 
is (l) that the rent can be realized by the 
sale of the bolding itself and (2) that the 
claim for rent will have priority over other 
charges or incumbraDces on the bolding. It 
would thus be anomalous to bold that one 
who purchases a bolding in executiou of a 
rent decree occupies a position inferior to 
that of a mortgagee of a holding or a person 
who purchases it in execution of a mortgage 
decree. 

In my opinion, the view taken in the 
earlier decision of this Court and the Cal. 
cutta High Court, namely that the position 
of a purchaser in execution of a rent decree 
is similar to that of a purchaser in execu- 
tioD of decree based on a prior mortgage is 
the better and more logical view. As in a 
rent suit the landlord is not obliged to 
implead the mortgagee of a bolding as a 
defendant ; if the holding is a non.transfer. 
able one, the latter should occupy the 
same position with reference to a purchaser 
in execution of a rent decree as a subsequent 
mortgagee occupies with reference to a pur. 
chaser in execution of a decree based on a 


pnor mortgage to which be was not a 
party. It was held by the Judicial Com. 
mittee of the Privy Cooncil in 48 I A 465‘* 
that where the prior mortgagee having ob. 
tained a decree is sued by a puisne mort. 
gagee whom be had not joined in the 
former suit, the former is entitled to use 
bis prior mortgage as a shield, and to have 
the discharge of his decree made a coudi. 
tion to a sale decree in favour of a puisne 
mortgagee. I do not see why the same 
principle should not govern the relation^ 
between the purchaser of a holding in' 
execution of a rent decree and its mortJ 
gagee. Thus, if a purchaser in execution of' 
a rent decree fails to annul an incambrance^ 
under S. 167, the incumbrance will oon-^ 
tinue but he will not thereby lose his* 
priority over the holder of the incumbrance. 
This priority is acquired by him as a matter 
of law in cODsequence of the rant being a 
first charge on the holding and it sbonld 
not be confused with the special privilege 
conferred on him by S. 167. Therefore while 
agreeing with the first proposition laid' 
down by Adami J. in 6 Pat 235,^^ I res. 
pectfnlly dissent from bis second proposi- 
tioo that the mortgagee of a bolding cannot! 
redeem or otherwise exercise bis right of 
redemption against the anctioo.purchaserl 
of the holding at a rent sale who has taken! 
no steps to annul the mortgage under See.' 
167, Ben. Ten. Act. The first proposition 
laid down by Adami J. was that a pur. 
chaser at a rent sale is entitled to redeem 
the mortgage if be has not annulled it under 
8. 167, Ben. Ten. Act. That this must be 
80 is evident from the fact that tbe auction 
purchaser is also a purchaser of tbe eqniby 
of redemption. In my opinion, tbe question 
referred to tbe Full Bench should be an. 
swered iu tbe affirmative. 

Now, so far as the present case is con* 
earned, tbe appellant (defendant 11) is not 
prepared to redeem tbe plaintiffs' mortgage 
hot both tbe appellant and tbe plaintiffs 
are agreed that if a charge is declared in 
favour of tbe former, tbe proportionate sum 
chargeable on kbata No. 325 will amount 
to Bs. 350 and in that event kbata No. 
325 need be sold only if tbe mortgage dues 
are not satisfied by tbe sale of tbe other 
mortgaged properties and if kbata No. 325 
is sold tbe defendant No. 1 will be entitled 
to get Bs, 350 out of tbe sale proceeds, I 
would therefore partly allow this appeal 

li. Snkhi ▼, Ghulam Safdar Eban, (1932) 9 A IB 
P C 11=65 I 0 161=48 All 469=48 I A 465 
(PC). 
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And direct that a mortgage decree be paswd 
in favonr of the plaintiffs on the following 
terms: That if the mortgage dues are not 
paid within foor months from the date of 
this jadgmant the mortgaged properties 
other than the land of kbata No. 325 shall 
be sold in the first instance. If the decree 
id not satisfied the sale of those proper, 
ties, then only the land of kbata No. 325 
shall be sold, but ont of tbe sale proceeds 
of this kbata tbe plaintiffs shall pay to 
defendant II a snm of Bs. 850. In case tbe 
plaintiffs themselTes purchase kbata No. 
825 they will be entitled to retain posses. 
sioD thereof on payment of Bs. 350 to tbe 
appellant. If the decretal amonot is not 
satisfied by the sale of the mortgaged pro* 
parties inolnding tbe land of kbata No. 325 
it will be open to the plaintiffs to take 
such proceedings as they are entitled to 
take under tbe law to realize the balance 
of the does from the other propertieSi if 
any, belonging to defendants 1 to 5. Each 
party will bear his own costs in this Court 
and in tbe Court below but the order of the 
first Court as to costs will stand. 

Agarwala J* — I agree. 

Varma J.— I agree. 

D.S./R.E. Appeal partly allowed. 
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Harries 0. J.» Mohammad Noor 
AND Wort JJ. 

Kashi Nath Ratho — Petitioner. 


V. 

U. C. Patnaikt Pleader — 

Opposite Party. 
Ciyil Bef. No. 2 of 1939. Decided on 
28th April 1939, reference made by Diet. 
Judge, Ganjam-Puri, D/. 8th February 
1939. 


(«) Legal Pracliticnert Act (1879), S« 14- 
Failure to formulate charge of offence unde 
S« 13 (b) doej net render proceedinga illegal i 
it has not prejudiced pleader. 

Where a pleader, alleged to be guilty of profei 
elonal mleconduot, is given (all particulars of th 
ooznplaiut made against him and is given ever 
opportunity to meet that complaint, bat no precis 
charges hare been (ormulated against him, (ailur 
to do so cannot be said to have prejudiced hir 
and does not tborefore render the proceedlog 
Illegal : AIR 1930 P C U4, Ref. (P 846 0 1, 1 

(b) Legal PractiUonera Act (1879), S, 14- 
Charge of profesaienal misconduct ~ Slric 
proof Is necessary— Proof of facu ^ving ria 
to sutpieion Is not enough. 

Cbargei of professional mUeonduet must b 


clearly prored and should not be Inferred from 
mere ground for suspicion howerer reasonable, or 
what may be more error of iudgment or indiscre- 
tion. Pcoviog facts and circumstances giving nee 
to grave suspicion is not suffioient to establish a 
charge of fraudulent or grossly Improper condact 
in the discharco of professional dnty i A J B 1930 
P C 144, Bel. on. [P 846 0 8] 

(c) Legal Practilioner — Duty of — Pleader 
retaining client's money as loan — Relationship 
of debtor and creditor must be proved*— When 
proved, question of misconduct does not arise. 

Lawyers should not, except in very special cir- 
cumstances, accept loans from their clients. Where 
a lawyer has withdrawn money for a client and 
has been permitted to retain U as a loan, a docQ- 
mont evidencing that transaotion should in every 
case be drawn up. It is essential in cases, where tbe 
relationship of lawyer and client has been changed 
to one of debtor and creditor, that the clearest 
evidence of such a change should be obtainable. 
But once the relationship of pleader and client ia 
changed into one of debtor and creditor, no qucfl« 
tIoD of misconduct can arise, because failure by 
the debtor to pay the money on demand does not 
amount to professional misconduct. 

(P 346 01, 2 : P3i7 0 1] 

Sir Sult&n Ahmed, 6. C. Das and P, 
Miara — for Reference. 

G. P. Das, Public Prosecutor — 

for Advoeate^GeneraU Orissa. 

Harries C. J, — This U a rofereooe by 
tbe learned Mansif of Berhampor made 
through tbe District Judge of Ganjam-Puri 
under S. 14, Legal Practitioners Act. Oa 
25tb April 1938, one Easbi Nath Batho 
filed a petition in the Court of the District 
Judge of Ganjam.Puri complainiug agaiust 
tbe conduct of the opposite party D. 0. 
Patuaik, a pleader practising in the Courts 
at Berhampur. As the misconduct was 
alleged to have taken place in the Court of 
the learned Mnnstf, tbe learned District 
Judge sent the application to that Court. 
The petitioner Easbi Nath Batho did uot 
himself file tbe petition in the Court of the 
learned Munsif, but on receipt of the peti« 
tion from the Court of the learned District 
Ju(lge tbe learned Munsif took oognizanca 
of it and examined Easbi Nath Batho on 
oath. Notice was sent to tbe opposite 
party, U. C. Patnaik, who duly appeared 
and filed a written statement. The learned 
Munsif beard evidence on behalf of the 
petitioner and the opposite party and 
eventually came to the oonolosion that the 
pleader was guilty of fraudulent or grossly 
improper conduct in the discharge of his 
professional duty. The report was forwarded 
to the learned IHstriot Judge, who heard 
counsel on behalf of the parties. He oame 
to a different oonolueion and held that the 
pl^er was not guilty of any misconduct. 
The learned District Judge has forwarded 
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the two reports to this Court, and we have 
heard ccuusel od behalf of the Pleader. 
The Advocate- Gen oral of Orissa, appeared 
through the Public Prosecutor for Orissa, 
Mr. G. P, Das. The latter informed the 
Court that he had been iostructed to sup. 
port the view taken by the learned District 
Judge. CoDseguently, no argument has been 
addressed to ns on behalf of the view held 
by the learned Munsif. Sir Sultan Ahmed 
who appeared for Mr. U. C. Patnaik has 
dealt with the case very fully and has 
placed quite fairly before the Court all the 
materials which were before the lower 
Courts. 

The petitioner, Kashi Nath Batho, is a 
professional money-lender, and in the year 
1935, be bad instructed the opposite party 
to appear for him in certain esecntion 
oases. On 8th May 1935, Mr. Patnaik with, 
drew from Court a sum of Bs. 1065-1-0 
which bad been deposited to the credit of the 
petitioner. On 8th October 1935, Mr. Pat- 
naik withdrew another sum of Bs. 460-15-0 
which had been likewise deposited to the 
credit of the petitioner. These two sums 
had been deposited in Court by a judgment- 
debtor in execution case No. 76 of 1935. 
On 14th August 1937, Mr. Patnaik with, 
drew from Court a sum of Bs. 30 which 
had been deposited to the credit of the 
petitioner by a judgment.debtor in execo- 
tion case No. 149 of 1937. It is common 
ground that Mr. Patnaik did not pay these 
Bums over to the petitioner for some con- 
siderable time. On 4tb November 1935, be 
paid to the petitioner a sum of Bs. 400 out 
of the sum of Bs. 460-16-0 which be had 
withdrawn on 8th October 1935. The next 
two payments were of Bs. 30 and Bs. 5 
which were made on 12tb June 1936, and 
14th January 1987 respectively. It is ad- 
mitted that these two payments were made 
to cover the travelling aud other expenses 
of the petitioner. On 5th September 1937, 
a payment of Bs. 100 was made by the 
pleader to the petitioner out of which the 
petitioner bad appropriated Bs. 10 towards 
bis travelling and other expenses. Accord, 
ing to the pleader, this was a payment 
towards interest but, according to tbepati- 
tioner, the whole snm was paid towards 
travelling expenses, though in his books 
Bs. 10 only are appropriated towards such 
expenses. On or abont SOtb October 1937, 
a further sum of Bs. 20 was paid to the 
petitioner to cover expenses. On 23rd No- 
vember 1937, the pleader paid to the peti- 
tioner a sum of Rs. 400 and on l3th January 


1936, a further sum of Es. 100. On 1st 
April 1938, Mr. Patnaik paid the petitioner 
a snm of Bs. 614 which represented the 
balance due in respect of the amounts 
withdrawn by the pleader and a further 
sum of Bs. 210 which the pleader alleges 
was paid as iuteresk. On this date also the 
petitioner acknowledged that a sum of Ba. 
42 had been spent by the pleader in ex- 
penses in connexion with the petitioners 
litigation. 

According to the petitioner, Mr. Patnaik 
concealed from him the fact that he had 
withdrawn these various sums and the 
petitioner only became aware of the fact as 
a result of the inquiries made in Court. 
He alleges that Mr. Patnaik wrongfully 
retained these sums and only made pay- 
ments from time to time as a result of 
pressure. According to him, these moneys 
sbonld have been handed over immediately 
they were withdrawn and consequently, it 
was urged that the pleader bad been guilty 
of misappropriation of the moneys and 
wroDgfnl detention of them for a consider, 
able time. The pleader s defence was two- 
fold. With regard to the sum of Bupees 
1065-1-0 withdrawn on 8tb May 1935, be 
alleged that an agreement was entered into 
between the parties, whereby be was al- 
lowed to retain this snm by way of loan. 
On 5tb September 1937 be alleges that be 
paid a sum of Bs. 100 by way of interest on 
this loan; but as I have stated, the peti- 
tioner alleges that this sum of Bs. 100 was 
paid to cover expenses. Admittedly a snm 
of Bs. 310 was paid on Ist April 1938, and 
this, according to the pleader, was the 
balance of interest due upon the loan. The 
petitioner admits that this snm was paid 
as interest; but be alleges that he was 
forced to accept it and to give a receipt. 
The learned Munsif held that the peti- 
tioner bad not established that the pleader 
bad concealed these withdrawals from him, 
and this finding is upheld by the learned 
District Judge. In my view there is no 
evidence upon which a finding of conceal, 
ment could be based, and in fact the evi. 
dence points to the fact that the petitioner 
well know that these sums had been with- 
drawn. The learned Munsif, however, reject, 
ed the pleader's defence that be bad been 
permitted to retain the sum of Bs. 1065.1.0 
as a loan. He further rejected the opposite 
party's plea that the balance of the moneys 
withdrawn by him had been retained by 
him to meet costs to be incurred in the liti- 
gation which was proceeding. The learned 
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District Judge, however, held that there 
had beeo oo misappropriatioD of the moneys 
withdrawn and that the evidence establieb. 
ed that Kashi Nath Batho had permitted 
the pleader to retain the eom of Rupees 

1065.1.0 withdrawn by him as a loan. He 
further held with regard to the other sum 
alleged to be misappropriated, namely Rs. 

90.15.0 that the pleader was allowed to 
retain the sum to meet current expenses. 

Id the first place, it was argued in thie 
Conrt that the inquiry by the learned 
Mnnsif was not a proceeding under S. 14, 
Legal Practitioners Act. The form of tba 
learned Monsif's report is somewhat on. 
fortunate. He appears to have thought that 
he had to make his report to the learned 
District Judge, whereas the report is really 
made for the High Court. The report is bo 
be forwarded through tbe learned District 
Judge; but it is not in fact a report made 
CD his behalf. Tbe same point was taken 
before tbe learned District Judge, and in 
my view the latter rightly held that the 
proceeding before tbe learned Munaif was a 
proceeding under S. 14, Legal Practitioners 
Act. Tbe learned Muosif found bbe pleader 
guilty of an offence under S. 13 (bX Legal 
Practitioners Act, and sent bis report to 
the learned District Judge. It would have 
been better, however, if tbe learned Muosif 
had sot framed bis report in the way he 
did. However, on reading the whole report 
it is clear that the learned Muosif was con* 
ducting an inquiry under Sec. 14, Legal 
Practitioners Act, and as required by that 
Act he forwarded his report to this Court 
through the learned DUtriot Judge. It was 
also argoed that tbe finding of the learned 
Munsif cannot be sustained by reason of 
the fact that no precise charges were fram* 
ed. It might have been better if the learn* 
ed Mnnsif had framed charges; but in my 
view the failure to formulate precise charges 
has M to no injustice in this case. The 
opposite party was given foil particulars of 
the complaint made against him and was 
given every opportunity to meet that com. 
plaint At DO stage in the proceedings did 
t^he opposite party complain that he bad 
bw taken by snrprise, and in my view 
these proceedings were not iUegal by rea* 
BCD of the failure to formulate charges. It 
IS to be observed that in A I B 1930 P 0 
144 their Lordships of the Privy Council 
laid down that 


1. A a pleader v. Judges ol the High Court of 


an inquiry in a serious case (such as professional 
mUcoDduet on tbe part of a pleader) should proceed 
on formulated charges, not only in fairness to tbe 
person charged with professional misconduct, but 
in order that tbe CTidence may reldTantly bear on 
tbe particular issues, and, further that the evU 
dence should be carefully taken and Judged accord* 
log to tbe ordinary standards of proof. 

As I have stated, it would have beenj 
better in this case if precise chargee bad| 
been formulated; but as the failore to for- 
mulate such charges has not prejudiced tbe 
pleader, I hold that such failure to formu*i 
late charges is not fatal to these proceed*! 
ings. Before dealing with merits, it will be^ 
convenient at this stage to consider what 
standard of proof is required in cases of tbie 
kind. Id the Madras case to which I have 


already referred. Lord Tbankerton at p. 145 
stated : 

Before dealing with the charges it b right toj 
state that. In their Lordships' opinion charges of' 
professional miscoodnet must be clearly proved 
and should not be inferred from mere ground for 
suspicion, however reasonable, or wbat may be 
mere error of Jadgment or indiscretion. An appro* 
prUte guide may be found in S. 18, L^al Practl* 
tiooers Act. 18 of 1879, under which a pleader or 
mukhtar may be suspended or diembsed, who b 
goUty *of fraudulent or grossly improper conduot 
In tbe discharge of bis professional duty.' 

The petitioner in this case has charged 
tbe pleader with fraudulent or grossly im- 
proper conduct in the discharge of his pro. 
fessional duty and in order to succeed be 
must clearly prove these charges. Proving 
facts and oiroamstances giving rise to grave 
SQSpicioo is not sufficient to establish such 
a charge. Tbe petitioner's allegations were 
two*fold, namely that the pleader bad wil- 
fully concealed from the petitioner the 
withdrawal of these varions sums of money 
and bad wrongfully and fraudulently re- 
tained the money in spite of repeated 
demands. According to the pleader, tbe 
petitioner well knew that these sums had 
been withdrawn and that bo had been per- 
mitted to withhold Rs. 1065*1.0 as a loan 
and to retain tbe balance, namely Rupees 
90-15*0, to meet current expenses. As I 
have stated earlier in this judgment, both 
tbe Courts have held that the charge of 
concealment has not been established and in 
my view rightly. Had conoealment of the 
withdrawals been established, then the re. 
tention of the money would obviously have 
b^D fraodutent. Having regard to the fact 
that the pleader did not conceal tbe with, 
drawals, the case put forward by the peti. 
tioner b^mes very difficult to establish. 
Is It likely that a professional money-lender 
would allow a pleader to withhold snbstan. 
tial sums of money for a period of no less 
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than three years ? It mast be remembered 
that Dothiog was paid towards the sum of 
Bs. 1065.1*0 until Hs. 400 was paid on 
23rd November 1937, Bs. 100 was paid on 
13th January 1938, and the balance, 
namely Hs. 614, was not paid until Isb 
April 1938. Professional moneylenders as 
a class are alert, and, in my view, it is most 
unlikely that Kashi Nath Batbo would have 
allowed a sum of Bupees 1065*1*0 to have 
remained in the hands of the pleader for 
such a length of time unless some arrange- 
ment bad been made between them which 
entitled the pleader to retain the money. 
(After dealing with the facts, evidence and 
the circumstances of the case bis Lordship 
proceeded.) In my judgment the petitioner 
has failed to prove that the pleader mis- 
appropriated this sum of Bs. 1065*1*0. In 
my view, the circumstances suggest that 
there was some arrangement between the 
parties whereby Mr. Patnaik was allowed 
to retain this sum by way of loan. In all 
probability what happened was that Mr. 
Patnaik was allowed to retain the sum as 
a temporary accommodation and having 
spent it, he was unable to repay the whole 
lot a period of nearly three years. If the 
relationship of pleader and client was chang- 
ed into one of debtor and creditor, then no 
question of misconduct can arise. Had there 
been no arrangement entitling tbe pleader 
to use the money, then this would be a clear 
case of temporary misappropriation. How- 
ever, there was, in my view, some arrange- 
ment which entitled Mr. Patnaik to keep 
and use this money, and that being so, the 
relationship existing between tbe parties 
was changed to that of debtor and creditor. 
Failure by tbe debtor to pay the money on 
demand does not, in my view, amount to 
professional misconduct. 

A letter dated 17th January 1938, from 
Mr. Patnaik's clerk to Kashi Nath (Ex. Q), 
was put in evidence. In that letter refer- 
ence is made to an auction sale and Kashi 
Nath is told to bring money for poundage 
and not to depend on the vakil to provide 
that sum. In my view, such a letter would 
never have been written if the vakil bad 
been guilty of misappropriation. When that 
letter was written, it was known to both 
tbe parties that a large sum was still owing 
from Mr. Patnaik to Kashi Nath. Even so, 
tbe pleader’s clerk wrote to Kashi Nath 
telling him to bring money and not to rely 
on the pleader. Such a letter might be 
written if the pleader was in the position 
of a debtor unable to pay his debts; but 
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I cannot imagine tbe letter being written if 
the pleader was in tbe position of a person 
who had wrongly misappropriated moneys. 
As to tbe sum of Bs. 90-15.0 alleged to 
have been misappropriated, tbe defeuoe 
was that tbe pleader was allowed to retaiu 
this sum to meet expenses. Mr. Patnaik 
withdrew a sum of 460-15.0 on 9th 
October 1935 and ou 4th November 1935 
be paid Kashi Nath Bs. 400 out of this 
sum leaviog a balance in bis hands of 
Bs. 60-15.0. Kashi Nath signed a receipt 
for this sum in which be states that be is 
in need of money now and that be has taken 
a snm of Bs. 400. He says : Afterwards 
I shall take the balance and sign the chittah 
and auarja. This is with my consent." 
It is clear that wheu Kashi Nath took 
Bs. 400 be knew that there was a balance 
due to him, but he was quite prepared to 
take that when an account had been set. 
tied. On 14tb Angust 1937, the pleader 
withdrew another Bs. 30 for Kashi Nath 
and, according to him, be also retained this 
money to meet expenses. Tbe difference 
between Bs. 460.15*0 and Bs. 400 which 
was paid and this snm of Bs. 30 makes up 
the sum of Bs. 90-15-0 alleged to have been 
misappropriated. Wheu the final settlement 
was made on Ist April 1938, Kashi Nath 
acknowledged that a sum of Bs. 43 had 
been spent by the pleader on his behalf. 
Litigation was going on during this time in 
which Mr. Patnaik was acting for Mr. Kashi 
Nath and it may well be that the pleader 
was allowed to retain this small amount to 
meet current expenses. If Kashi Nath was 
prepared to accommodate tbe pleader to 
the extent of Bs. 1065-1-0, there is nothing 
strange in tbe fact that he permitted tbe 
pleader to retain a sum of Jte. 90-16.0 to 
meet current expenses. Having given the 
matter tbe fullest consideration I can, I am 
not satisfied that the petitioner has proved 
that Mr. Patnaik has been guilty of frau- 
dulent or grossly improper conduct m the 
discharge of his professional duty, and 1 
would therefore reject the reference and 
find U. 0. Patnaik not guilty of the charges 

made against him. . 

Though I find Mr. Patnaik not guilty 
these charges, it must not be thought that 
I approve of his conduct in this case, in 
my view, lawyers should not, except in 
very special circumstances, accept loans 
from their clients. Where a lawyer has 
withdrawn money for a client and has been 
permitted to retain it, a document eviden^ 
ing that transaction should in every casa 
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bd drawn up. It is essential in cases, where 
the reUtioDship of lawyer and client has 
ibeeo changed to one of debtor and creditor, 
Ithat the clearest e^ideoce of such a change 
Isbould be obtainable. In the present case 
Mr. Patnaik should have drafted a docu. 
ment setting out in precise terms the tran. 
eaction and further should have shown io 
bis books that the sum of Rupees 1065*1*0 
was no longer money which be held on be. 
half of his client but was money which be 
had obtained from Kashi Nath as a loan. 
The sum always appeared io Mr. Patnaik 3 
books as money due to Kashi Nath from 
Mr. Patnaik as hU lawyer and Mr. Patnaik 
has no one but himself to thank for these 
proceedings. Where a lawyer conducts him. 
self in the manner in which be (Mr. Pat* 
naik) conducted himself in this case, 
SQspioioD is bound to arise, and a lawyer 
by so actiog places himself entirely in the 
hands of an unscrupulous client. Farther, 
Mr. Patnaik should not have accepted tern, 
porary accommodation from Kashi Nath 
when be must have realized that it would 
be extremely difficult for him to repay the 
money on demand. At this time Mr. Pat. 
naik was in serious financial difficulties and 
ha must have been aware that repayment 
of this mooey would be extremely difficult. 
In such circumstances, be should never 
have accepted a loan from a person who 
placed confidence in him. It is true that 
the failure of Mr. Patnaik to repay this 
money does not amount to professional 
misconduct, bat borrowing money in such 
circumstances, is in my view most repre. 
hensible. No lawyer should ever borrow 
money from a client unless he is sure that 
he can repay it when the client demands 
repayment. 

Wort J.^I agree. 

Mohammad Noor J I agree. 

N.s./r.k. Reference rejected. 
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Raghubir ilahto — Plaintiff — 

Petition' 


V. 


T « 

Ramaaray Bhagat — Defendant — 

Opposite Par 

'^37. Decided 
24th November 1937, from order of Mt 
aif, Samaatipar, D/. 17th Mey 1937. 

Act (1881). S. 20 
Right to bnng .uit-Suit b, paieo on p,o.^ 


without endorteioent ~ Oppofile p«rt7 cannot 
plead that payee ii benaxpidar. 

The only person who is entitled to sue upon a 
note is the person whose D?ixne appears on the note 
as payee. Any other person alleged to be entitled 
to bring a suit must first obtain an endorsement 
from the payee making such other person the 
holder in due course. 


Therefore, in a suit brought by the payee on a 
note baTing no endorsement, it is not open to the 
opposite party to plead that the payee is a mere 
benamidar : 30 Mnd 8$ (F B) and AIR 19SZ 
Oal 337. Rel. on. fP 348 C Ij 

Baldeo Sahay and Mrs. Lai — 

for Petitioner. 

Janak Kisbore — for Opposite Party. 


Order. — The petitioner instituted a suit 
in the Small Cause Conrt of Samastipur 
based on a bandnote which had been exe* 
cuted by Ramasray Bhagat, defendant 2 of 
the suit. The petitioner’s name appears in 
the handnote as the payee, but the defen. 
dant took the plea that the petitioner was 
a mere benamidar. According to the defen. 
dant, the loan was advanced by one Mon* 
sbi Lai Bhagat who at the time was joint 
with his brother Ram Prasad Bhagat. He 
gave to Munsbi Lai Bhagat a blank paper, 
wherein he acknowledged receipt of the 
loan and liability to repay, which was to 
be filled up as a handnote. He said that 
he had subsequently repaid the loan to 
Mnnshi Lais brother Ram Prasad Bhagat, 
but that Ram Prasad Bhagat said at the 
time of repayment that the handnote was 
missing and so be did not get back the 
handnote, nor did be obtain any receipt 
from Ram Prasad. The Small Cause Court 
Judge found that the loan had been taken 
from Muoahi Lai Bhagat and that the 
handnote had been drawn up by Munshi 
Lai Bhagat in accordance with Sec. 20, 
Negotiable Instruments Act, but the defen. 
dant bad not repaid the amount of the 
loan to Ram Prasad Bhagat. At the same 
time be held that the plaintiff could not 
recover the amount of the handnote in 
abidance with the provisions of Sec. 20, 
Negotiable Instruments Act, because he 
was not the bolder in due course. 




..g. .... — — J uua UiaiQ 

tiff ^titioner argues that it was not opet 
to the defendaot to take the objection that 
the payee whose name appeared in tb( 
handnote was a mere benamidar. citing tb 
^cision of the Full Bench of the Madr« 
High Court in 30 Mad 88.> He does nol 
accept the j^ngs of the learned Smal 
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Cause Court Judge to the effect that the 
plaintiff was a mere beoamidar and that 
Monshi Lai Bhagat was the real person 
who advanced the loan; but he argues that 
even on those findings the plaintiff was 
entitled to a decree. Mr. Janak Kishoreon 
behalf of the opposite party suggests that 
the payee named in an instrument which 
has been drawn up under S. 20, Negotiable 
Instruments Act, cannot be treated as 
bolder in doe coarse unless be proves that 
consideration passed from him to the ori- 
ginal person who was the first bolder under 
S. 20 of the Act. Mr. Baldeo Sabay is in 
my judgment justified in the criticism 
which he makes of the findings of the 
learned Small Cause Court Judge to the 
effect that Monshi Lai Bhagat was the 
original bolder and that it was be who 
advanced the money. The manner In which 
the defendant attempted to prove these 
facts and the fact of repayment is certainly 
open to suspicion. Munsbi Lai Bhagat was 
called to support the statement that it was 
be who made the original loan, but the 
person to whom the payment was said to 
hare been made was not examined, and 
Munshi Lai gave no explanation of why 
the bandnote bad been drawn up in the 
name of the plaintiff and not in his own 
name. But whether these findings that 
Munsbi Lai was the real lender and that 
the plaintiff was a benamidar are correct 
or not, it is clear that on these findings the 
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will be decreed in full, with costs in the 
Small Cause Court and in this Court. 
Hearing fee in this Court will be assessed 
at two gold mobnrs. 

n.S./r.k, Application allowed, 
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Agarwala J. 

Bam Banbijaya Prasad Singh and 
others — Petitioners. 

V. 

Ram Prasad Gupta and others — 

Opposite Party. 
Criminal Bevn. Nos. 2 and 9 of 1939, 
Bdoided on 16th February 1939, against 
order of List. Magistrate, Sbahabad, D/. 
27th October 1938. 

Criminal P. C. (I89S), Sec. 14$ ~ Order of 
Collector under ^ogel Survey Act ii decision 
of competent Court within meaning of S. 146. 

Aq order of the Collector as to the land under 
Bengal Survey Act is a determination by a com- 
petent Court of tbo rights of the person entitl^ to 
possession thereof within the meaning of 8. 146 : 
3? Cal 332, Foil; AIR 2926 Cal 31$, Luting, 

[P 319 0 1] 

B. P. Sinha (in No. 2} and D. N. Tarma 
(in No. 9) — for Petitioners. 

Tarkesbwar Nath (in both) — 

for Opposite Party, 

Order.^Owing to a change in the coarse 
of the river Ganges in the District of Sbaha- 
bad a dispute broke ont regarding a large 


plaintiff was entitled to a decree. Even if 
all the findings of the learned Small Cause 
Court Judge should be accepted, the plain- 
tiff still remained the only person who 
was entitled to sue upon the bandnote and 
neither Monshi Lai nor bis brother could 
have based a suit upon it unless they had 
first obtained an endorsement from the 
plaintiff making one of them the holder 
in due course. The plaintiff as the payee 
named in the promissory note was the only 
person who could institute a suit upon it; 
and it was not open to the defendant to plead 
that the payee was a mere benamidar : 
30 Mad 88^ and 58 Cal 762.* 

I must therefore without endorsing the 


findings of the learned Small Cause Court 
Judge, that the plaintiff is a beoamidar 
and that Munshi Lai was the person who 
advanced the money, set aside the order of 
the learned Small Cause Court Judge and 
allow this applicat ion. The plaintiff's suit 

2 Harkisbore Barua t. Gura Mia. (1931) 18 
A I B Cal 387:^131 I C 670=56 Cal 762=59 
C L J 37=35 C W N 53. 


area of land between the proprietor and ten- 
ants of village Sbobra Tribbuaoi on the one 
hand and the proprietor and tenants of 
village Piparpaioti on the other hand. Pro- 
ceedings under S. 145, Criminal P. C., were 
commenced and in the com'se of those pro- 
ceedings a part of the area in dispute was 
found to be public domain. With that area 
these applications in revision are not con- 
cerned. The Magistrate was unable to find 
which of the parties was in possession of the 
remaining 1200bigha8. He therefore attach* 
ed them under S. 146. SubseQuently under 
the orders of Government, a survey and 
settlement of the area in dispute was made. 
A part of that area was found to be in pos- 
session of the tenants of Tribboani and the 
remainder in the possession of the tenants 
of Piparpainti. Both the parties applied to 
the District Magistrate to release from at- 
taohment the areas of which they have 
been found to be respectively in possession 
by the survey o£6cer. The District Magifl* 
trate of Sbahabad has rejected the applica- 
tions on the ground that the Record of 
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Survey Act, This order will govern the 


Bights is not a decision of a competent 
OoQct within the cneaDiDg of Sec. 146. A 
case where the facts were similar to those 
of the present case is 37 Cal 331.^ There 
also land was attached under S. 146. Sub. 
seqneDtly one of the parties obtained an 
order in his favour from the survey antho. 
rities under S. 41» Bengal Survey Act. He 
then applied to have the attachment re- 
leased in his favour. It was held that the 
lorder of the Collector as to the land under 
itbe Survey Act is a determioation by a 
joompetent Court of the rights of the person 
entitled to possession thereof. It was also 
held that the order of the Collector is a 
determination of the rights of the parties 
to the original dispute, since the two par. 
ties in the original dispute were both before 
the survey officer. S, 146, Criminal P. C., 
empowers a Magistrate to attach land in 
dispute until a competent Court has deter, 
mined the rights of the parties thereto or 
the person entitled to possession thereof. 
The facts of that case are indistioguishable 
from the facts of the present case and 
prime facie there is no reason why the de- 
cision in the Calcutta case should not 
govern the decision id this case. 

The learned advocate for the opposite 
party, proprietor and tenants of Piparpainti 
relies on the decision in 80 C W N 646- in 
which it was held that an entry in tbe 
Becord of Bights could not be regarded as 
constituting tbe final adjudication of a 
competent Court within the meaning of 
8 . 146. The distinction between that case 
and the earlier Calcutta case U that it does 
not appear that in 30 0 W N 646* there 
Was an order of a survey officer under Sec. 
tion 41, Survey Act. That Section provides* 

The Oollector shall determine the boundacy ac* 
cordiDg to actual possession, and cause it to be 
eeoured by boundary marka; and tba order of the 
Ooueotor under this Section shall, until it be 
nvewd or modified by competent authority, hay* 
the foreo of on order of any clyil Court daclatinK 
** possession of the land In ac- 
tbe boundary as determined by the 

The order of the Collector therefore is 
jdeemed to be &□ order of the Civil Court 
■OQ the quMtjon of posseasioa. Followiag 
the earlier Calontta case I would therefore 
direct the Ehstriot Magistrate to release the 
dupated land according to the ending of 
the sorvey office r under Seo. 41, Bengal 

Ji^dra Kath, (1996) IS 


Criminal Bevision No. 9 of 1939. 

N.S./R.K. Order accordingly. 
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Mohammad Noor akd Varma JJ. 

Shaikh Idris and others— PetitioDOra 

V. 

Emperor. 

Criminal Bevo. No. 539 of 1937, Deci. 
ded 00 19tb November 1937, agaiust order 
of Sess. Judge, Monghyr, D/- 28th July 
1937. 

CrimlaM P* C. (1896)e S. 35 — Under S. 35, 
at it now itendt. Court can pe«a separate sen- 
tences for offences under os. 457 and 380, 
Pena] Code. 

AccordiQf to Sec. 35, Crimiaal P. 0., as it now 
stands, there is uothlng to prevent tbe Court to 
pass separate seoteocss for offences under Ss. 467 
and 3S0 ol tbe Penal Code. The question however 
is not of much practical importance as in an over- 
whelming Urge number of cases tbe punishmoDt 
provided for any one of these two offences will be 
sufficient, and if tbe Court of appeal finds that the 
trial Court has wrongly passed two separate sen. 
tences but the sentences taten together are not 
eseessive, they can be consolidated : A I B 298$ 
Cal 202$; AIR 191$ Pat 28? and AIR 2989 
Pat 8$3, R 4 L on. (p 350 0 1] 

M. Azizullfth — for Petitioners. 

Assisb. Govt, Advocate — for tJie Crown. 

Mohammad Noor J. — Tho three pebi. 
tionere were coovicted by a First Class 
Magistrate of Mongbyt ander 83 . 457 and 
380. I. P. C. The order portion of the 
learned Magistrate’s jadgment though nob 
very happily worded makes it dear that ho 
has passed separate soDteaces of three 
months' rigorous imprisonment on each of 
the petitioners for eaob of the two offences 
and baa added a fine of Bs. 16 on eaoh of 
them under Sec. 880, L P. 0. The learned 
Magistrate not having specified that tho 
two sentences of three months’ rigorous 
imprisonment on eaob of the petitioners 
were to run concnrrently, they must be 
held to have been ordered bo run consaca- 
lively ander Sec. 35. Criminal P. C. The 
appod of the petitioners was dismissed by 
the Sessions Judge and the petitioners 
have oozne up for roviaioDa 

T j by a learned 

J udge of fchis Court to examine tbe legality 

° j sentences under Secs. 880 

and 467, 1. P. C. Prior to the amendment of 
the Criminal Procedure Code in 1923, there 
were a number of decisions of this Court to 
show that suoh sentences were illegal and 
It was clearly so under the illustration 
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vfhioh ^as given in S. 35. Criminal P. C. 
The Section empowered the Court to pass 
separate sentences for distinct offences and 
provided that such separate sentences would 
run consecutively unless ordered to ran 
concurrently. The Illnstration said that 
breaking into a house with intent to commit 
theft and stealing property therein were 
not distinct offences. Now by the amend* 
ment the word "distinct" has been deleted 
and also the Illustration. My view is that 
as the Section now stands, there is nothing 
to prevent the Court under Sec. 35 of the 
Code to pass separate sentences for offences 
looder Ss. 457 and 380, 1. P. C. This view 
is taken by the Calcutta High Court in 
A I B 1925 Cal 1015.^ But there are cer- 
tain observations in two cases which seem 
to go the other way. One of them is the 
decision in 8 Pat 274^ in which a Bench of 
this Court (Courtney-Terrell C. J. and 
Allanson J.) held that the change in S. 35 
of the Code has made no difference and 
they held that a separate sentence under 
Secs. 326/149 and S. 147 was illegal. This 
decision is not of much help in a case under 
Ss. 457 and 380 inasmuch as these two, in 
my opinion, are separate offences while 
rioting and constructive offence under 
S. 149, 1. P. C., cannot be said to be sepa- 
rate offences. Apart from the question of 
legality, even after the amendment of the 
Act in 1923, it has been held that in A I B 
1928 Pat 326^ that such separate sentences 
are unjustified. In my opinion the question 
is not of much practical importance as in an 
overwhelmingly large number of cases the 
punishment provided for any one of these 
two offences will be sufficient and if the 
Court of Appeal finds that the trial Court 
has wrongly passed two separate sentences 
but the sentences taken together are not 
excessive, they can be consolidated : see 3 
P L J 641* and 8 Pat 272,* already re- 
ferred to. Therefore it is not necessary to 
pursue this matter any further. The sen. 
tences taken together are of six months* 
rigorous imprisonment and a fine of Bs. 15. 
There would have been no difficulty in 


1. Bancban Molla v. Emperor. (1926) 12 A I R 

Cal 1016 = 88 I 0 997 ^ 26 Cr L J 1268 
41 C L J 669. 

2. Bajo Singh t. Emperor, (1929) 16 A I R Pat 
268=1929 Or C 23=120 I C 811 = 81 Ct L J 
88 = 8 Pat 274 = 10 P L T 358. 

8. Mt. Champa Pasin ▼. Emperor, (1928) 16 
AIR Pat 326=108 1 0 81=29 Cr L J 326. 

4. Palta Singh v. Emperor^, 

227 = 48 I C 677 = 20 Cr L J 87 = 8 Pat 
L J 641. 


consolidating them if we thought that three 
months' rigorous imprisonment under the 
circumstances of the case was inadequate 
or if we thought that the sentences were 
excessive we could reduce it. 

Now in connexion with the sentence, 
we had to examine the facts of the case 
rather in detail and in our opinion the case 
seems to us to be very doubtful if not alto, 
gether false. (The judgment then discussed 
the evidence and proceeded.) The accused 
have been in jail for more than three 
months. Thongh it would have been suffi. 
cient to remit the unexpired portion of the 
sentences bat having gone into the evidence 
we find the case very suspicious and the 
accused must be acquitted. The accused 
will therefore be acquitted and will be set 
at liberty at once. The fine if paid will be 
refunded. 

Varma J. — I agree. 

R.M./E.K. Order accordingly. 
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Agabwala j. 

Anant Teli and others — Appellants. 

V. 

Bamdhan Puri and others — 

JtespoD dents. 

Appeals Nos. 321 to 346 of 1936, Decided 
on 16tb December 1936, from appellate 
decrees of District Judge, Gaya, D/- 23rd 
December 1935. 

Landlord and Tenant ~ Permanent tenancy 
» Facti leading to inference that tenancy u 
permanent italed. 

The question whether on the facts found a parti* 
:alar tenaccy is a permanent one or not is a mixed 
question of fact and law. The fact that sufaatan* 
tial structures bare been erected is not conolueira 
proof of a permanent right in land. The onne of 
proring penzunenoy lies on the tenant, but where 
(he origin of the tenancy is unknown, U is open to 
the tenant to show that the correct Inference is 
that the right granted and enjoyed by him is a 
permanent one. In considering these oases it U 
necesary to bear in mind certain general consider 
tions of fact applicable to Indian conditions prior 
to the Transfer of Property Act of 1882. Where a 
tenant has succeeded in proving that the holamg 
has consislently passed by succession and 
the transfers have been made as of right and twt 
the rent hae remained uniform U would be 
cnit to resist the conclusion that the tenant is a 
permanent one. Bnt where these elements are 
missing, the mere fact that the landlord has not 
abieeted to a tenant’s heir continuing the tenancy 
or to some transfers that have been made, is not 
oecessarUy an Indication that he recognised toe 
permanency of tenant ^s rights. If, on the one han^ 
the owner of the land hoped to induce 
BsUblbb themselves in the 
them to erect buUdings which would 
their business and 

reasonably be inferred on the other hand that per 
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Id cPDsidensg the«9 cases U is necessary to bear 
in miod certain general oonslderattons of fact 
applicable to Indian conditions prior to the Trace* 
fer ol Property Act of 1682. Where a tenant has 
succeeded in proving that the holding has coq*| 
sidtently passed by succession aod that transfer&j 
have been made as a right and (hat the rent has. 
remained oniform, it woold be difficult to resistj 
the conclusion that the tenancy is a permanent 


eons ifho proposed to establish bosinesses in this 
bazar would put up substantial buildings only if 
they contemplated staying there permanently. Tbs 
fact that the buildings put up were not in the 
majority of cases pucca bnildings, is not a deoUive 
factor. Tbs correct test is not the materials need 


bat the substantiality of the structure. 

{P 861 C 1. 2] 


S. M. Mqlllck and R. S« Cbatterji — 

for Appellants^ 

Baldeo Sabay, N. K. Prasad II and G. P. 

Siogh — for Bespondents. 

Judgment. — Tbe plaiDtiff.respoDdent is 
the owner o( tbe land od which Gobindpur 
Bazar is built. ThedefeodaDt.app6llaDts are 
traders who have their shops and bouses 
in the bazar. The plaintiff sued to eject 
them on the ground that they were tenants, 
at* will, alleging that they were inducted 
on to tbe land in 1896. The defence of the 
tenants was that their tenancies had existed 
for over 100 years, that the sites of which 
they were in possession were granted for 
tbe purpose of building shops and resi* 
dences and that they haye built substao. 
cial structures on those sites. The Court of 
appeal below has come to the following 
findings: (l) that tbe tenancies were created 
prior to the passing of tbe Transfer of Pro. 
perty Act of 1883 ; (3) that tbe original 
settlement was for business, and residential 
purposes i (3) that tbe buildings put up by 
the tenants were put up with the know, 
ledge of tbe landlord (it may be mentioned 
that 22 of these buildings are doublestoried}; 
(4) that transfers of the sites which 
have taken place have not always been 
recognized by the laodlord; (5) that the rent 
has not been uniform, and (6) that tbe 
eridence did not establish that tbe holdinge 
were heritable altbongh in some cases there 
had been succession which bad been recog- 
nized by tbe landlord. From these find- 
ings of fact, the Court of Appeal below 
nierred that the tenancies were not per- 
manent. The question whether on tbe facts 
lonnd a particular tenancy is a permanent 
one or not is a mixed question of fact 
aud law. The fact that eubstantial struc- 
tures haye been erected is not oonclasiye 
proof of a permanent right in land. The 
onus of proving permanency lies on the 
tenant, but where the origin of tbe tenancy 
|iB QO^own, It is open to the tenant to 
Bhow that the correct inference is that the 
tight granted and enjoyed by him is a per. 

'c “t rbawS'- 


one. 
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0 w” « ^ 0 *78 = 66 Oal T88 = 88 


But where these elameots are miesingJ 
the mere fact that the landlord has notj 
objected to a tenant’s heir cootinuiog the 
tenancy or to some transfers that have been 
made, is not necessarily an indication that 
he recognized the permanency of tbe te- 
nant's rights. Tbe learned District Judge 
who heard the appeal in the Court below 
observed : 

Websve to j edge the purpose of the settlement 
from the mepoer in which the holding is actually 
beiDg used, and from surrounding circumstances. 
As to this, tbe evidence clearly shows that the 
holdings arc being used both for residential and for 
basiness purposes. This is a usual thing la most 
Indiao k^sars. The ordinary village shopkeeper 
does cot keep separate buildings for residential and 
for business purposes. Ror Is (here any evidence to 
the effect (bat this happened in Gobindpur. The 
idea of tbe malike when they established the 
lurket. would be to keep the shopkeepers in tbe 
village, so that tbs bazar might become estab* 
lUbed. They would hardly do this, if they insisted 
that tbe shopkeepers must not use their holdinge 
for residential purposes. From tbe clrcumstanoM 
therefore we may reasonably infer that the settle- 
ment was for residential and bosloesa purposes. 

This eettlemeot of the object of tbe owner 
of tbe land is to my miod as extremely 
important clue to determine what the pat. 
ties intended by the eettlement that was 
made. If, on tbe one hand, the owner of 
the land hoped to induce traders to estab. 
lish tbeidselTes in the bazar by permitting 
them to erect bnildinga which would serve 
for their business and residential purposes, 
it may reasonably be inferred on tbe other 
l»nd that persons who proposed to estab. 
lish businesses in this bazar would put up 
substantial buildings only if they contem. 
pUted staying there permanently. The fact 
that the buildings put op were not in the 
majority of oases pucca buildings, is not a 
decisive factor. In India, where many build 
ings are built less substantially but with no 
idea that they should be merely temporary 
ereotione, the correct test appears to be not 
the materials used but the substantiality ol 
the structure. In tbe present case, as I have 
alrwdy stated above, a large number of the 
buildingsput up are double-storied. Another 
very important oloe to the intention of the 
partiM m the pr^nt case is the evidence 
of Kedatnath who was a landlord of the 


352 Patna Harihar Prasad v. Anant Prasad (ilanohar Latl J.) 


A. I.& 


Tillage from 1896 to 1920. He deposed on 
behalf of the tenants and stated that he 
had always looked upon the tenants as 
permanent. The learned District Judge said 
that be regarded this witness as most reli« 
able. The eyidence of this witness taken in 
conjunction with the known object of the 
landlord in inducing the tenants to take up 
building sites in the bazar clearly indicates, 
I think, that permanent tenancies were in 
contemplation when the tenancies origin 
Dated. 

I wonld therefore set aside the decision 
of the learned District Judge and restore 
the decree of the first Court. The appel* 
lants are entitled to their costs. 

D.S./R.K. Appeal allowed. 
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Harihar Praead — Appellant, 

V. 

Anant Prasad and another — 

Bespondents. 

Appeal No. 269 of 1937, Decided on 16tb 
December 1938, from appellate decree of 
Sub.Judge, Second Court, Gaya, D/- ISth 
January 1937. 

Landlord and Tenant — Sbarabtnoaiyan bold- 

for arreareof rent— Tenant ocoupying 

houie on bolding ba< right to elaiD eet-off to 
reipect of municipal tax of houae paid by bits. 

Id a suit for arrears of rent on a sbarahmoaljan 
bolding, a tenant who resides in a house situated 
on one of the plots of the holding is entitled to a 
set>o9 in respect of the municipal tax which be 
pays for the house. 0 

B. P. Sioba and Harians Kumar — 

for Appellant, 

K. Dayal and N. K. Jha — 

for Bespondents. 


Judgment. — This is an appeal by the 
plaintiff arising out of a suit for recovery of 
arrears of rent on a holding which is sha- 
rahmoaiyan with an area of 2.07 acres in 
Mauza Katrabagh, Tauzi No. 2494 now 
situated within the Gaya Municipality. 
The claim of the plaintiff is limited to 
8 annas being bis share of this bolding. 
The rental fixed was Rs. 87.7-6. The hold- 
ing consists of a number of plots: one of 
them is a house in which the defendant, 
who is a tenant, resides. The only question 
which is now in controversy before me is 
whether the defendant is entitled to set off 
•with respect to the municipal tax which he 
pays regarding the house. The claim is 
limited again to set off for the house tax 


only— the original claim for latrine tax and 
water tax had been given up during the 
course of the trial. The learned Subordi. 
nate Judge upon a consideration of 8a. lOQ 
and 109, Municipal Act, came to the con- 
elusion that under Cl. 2 of S. 109 a tenant 
is entitled to deduct from the rent the 
municipal tax which he pays for the land 
and then be fixed the amount which should 
be allowed to be deducted for the years in 
suit upon a basis which I shall consider in 
a moment. Hence the appeal before me. 

Tbe learned Government Pleader appear- 
log for the plaiotiff-appellaDt argues that 
tbe defendant has no right to claim a set- 
off for tbe house tax and that the defen- 
dant must be treated to be the **owner" of 
tbe bolding on account of the fact that the 
bolding is sbarahmoaiyan and therefore the 
tenant has an unrestricted right of trans- 
fer. I do not agree with this contention. 
Tbe word "owner" has been defined in tbe 
Act and in sub-cl. 18 of 8. 3 it is stated to 
include every person who is entitled for tbe 
time being to receive any rent with respect 
to the land whether from the occupier or 
otherwise. It cannot be denied that the 
plaintiff receives some rent (whether it U 
fixed or variable is immaterial) from the 
defendant. Anybody cannot even in com- 
mon parlance far less in legal language des- 
cribe the defendant, who is a teuaot, as the 
owner. I am therefore of opioiou that the 
learned Subordinate Judge was right in 
deciding that the defendant has a right to 
claim a deduction for the amount of the 
municipal tax paid on the holding. 

Tbe next question is whether the learned 
Judge was correct in fixing Bs. 3-6-0 on 
account of the defendant'a share of the 
municipal tax. The learned Judge found 
that there was uotbing to show what was 
the value of the holding in suit. Now if that 
is so the very basis of the calculation dis- 
appears. Nevertheless the learned Judge 
relied upon the receipts (Ex. A series) 
showing that tbe plaintiff had been giving 
deduction at the rate of Rs. 3-6.0 per year 
on account of his 8 annas share. But th^ 
receipts are for a period anterior to the 
Record of Bights and are in no way admis- 
sible to show the true valuation of tbe 
holding for the year in suit. I therefore 
come to the conclusion that the defendant 
has been unable to prove tbe amount which 
should be deducted from the tax payable or 
paid for the holding for the years in suit. It 
would be open to the defendant in any sub- 
sequent year to place proper materials as to 
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the actual valuation of the bolding in suit 
€0 tbafc the Courts may proceed in accord* 
ance xrith law to determine the amount 
which should be deducted. The result is 
that the appeal is allowed but as the plain* 
tiff himself had been giving deduction at 
the rate of Bs. 3.6*0 in the previous years 
aud this ioduced the Court to grant a Bimi* 
lar deduction, I disallow him the costs of 
this appeal. The plaintiff will be entitled 
to bis full rent withont the deduction as 
ordered by the learned Sobordinate Judge 
and be will also get his costs in the Courts 
below. 


n.s./r.k. 


Appeal allowed. 
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Agarwala X 

Jicja Gope and others — Petitioners. 

V. 

Singh and another — 

Opposite Party. 

Criminal Bevn. No. 643 of 1938, Decided 
on 6th December 1938, against order of 
Sob.Diviaional Magistrate, Gaya, D/. 3rd 
September 1938. 

(•) CriminalP. C. (1S98), S. 145~Und[ord 
claiming potiaiiion of cumber of ptoU^ Vari- 
cuatenanU claiming different pioU eeparately 
— Amal^gamatJea of all ploU in one proceeding 
tmder Sec. I4S l« not illegal or irregular if par* 
ties are net prejudiced tbereby. 

It is not necetearilj ill^al or irregular to com. 
blue a Urge Dumber of plots Id a proceeding under 
Sm. lid where dUpute is between a Uodtord who 
claims a Urge number of plots on odo side and 
different sets of tenants who cUim different ploU 
on the other. But \n doing so particuUr care Is 
^ulr^ to ensure that the parties are not pre* 
judlced by the amalgamation of a number of plots 

J A J B 293S Pat 621, Foil: 
AIR 2937 Pal 423, JHsting. [P 868 0 3;? 864 Ol] 

(b) Crimlo.! p. C. (1808). S. US - On. .et 

;• of reprMenlin* 

•DUve body in proceediogs under See. 145. 

la caw of coshaier laodlords possossioa of oae U 
all and hence one eet is capable of 

* proowding^undet 
aw. 146 : S8 C<a 446. DUting, [P SM 0 1] 

G. P. Das — /or PetUioners. 

G. P. Singh — /or Opposite Party. 

Order. ThU application arises out of a 
diBpafce regarding posaeesion of immoyabla 
property m respect of whioh an order haa 
W passed ander Sec. 146. Oriminal P 0.. 

lords, are m pMsoasion, and restraining the 
Mcond party, the tenants, from interfering 


appears that the land io dispute coosUted 
of ten plots appertaiuiDg to kbata No. 84 
of village Sawaopur. Notices under S. 145 
were issued to the interested teoauts and 
they filed written statements, each of them 
specifying which plots be claimed. The 
Magistrate has found that the land, as 
already stated, is in the possession of the 
laodlords. 

The first ground on which that order is 
challenged is that the claims of a number 
of tenants io respect of different plots of 
land should not have been amalgamated in 
one proceeding under S. 145. Beliance was 
placed on a decision of Bowland J. in 18 
P L T 824.^ The facts of that case however 
were very different from the facts of the 
present case. There a large area of land, io 
21 different khatas with 16 teoaocieSi 
which were put up for sale by the landlord 
ID a number of rent sales and purchased by 
him and of which the tenants claimed to be 
in possession was concerned. The tenants 
did not file auy written statement and 
there was nothing on the record to indicate 
which of the plots each of the tenants 
claimed to be in possession of. The Magis* 
trate treated the proceeding as if the lands 
were claimed by all the tenants jointly, 
but there was no evidence in the case that 
they were jointly entitled to the lands, or 
in fact, that they claimed to be jointly 
entitled to the lands. The Magistrate, 
nevertheless, passed an order in favour of 
the tenants. Bowland J. pointed out that 
this order bad resulted in the absurdity of 
a dead mao being found to be in possession 
of one plot and a person who disclaimed 
pomssion of another plot being found to 
be in possession of it. In the present case 
the tenants in their written statements 
specified the particular plots of which each 
of them claimed possession, and there could 
be no objection from anybody as to that 
matter. The learned Magistrate gave hU 
reason for disbelieving the second party: in 
specifying the lands they have made con* 
flioting claims whioh indicated that they 
themselves did not know what lands they 
were claiming. In A I B 1938 Pat 511* 
Mohd. Noor J. pointed out that it was not 
necessarily illegal or irregular to combine a 
Urge number of plots in a proceeding under 
8. 145 where the d ispute is be^tween a 

t. Faujdar Gop^’(193Tr34 
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^landlord who claims a large number of 
iplots CD one side and different sets of 
tenants who claim different plots on the 
pother. His Lordship pointed out that when 
ithis is done particular care is required to 
, ensure that the parties are not prejudiced 
by the amalgamation of a number of plots 
in one proceeding. There is no indication 
in the present proceeding that either party 
has been prejudiced by the procedure 
adopted. 

The nest point argued by the learned 
advocate for the second party petitioners 
was that at the time when the proceeding 
under 8. 145 was initiated, the crops of 27 
out of the 35 bighas of land in dispute bad 
actually been harvested. He contended 
therefore that there could be no dispute 
between the parties with regard to the 27 
bighas. The police report however was to 
the effect that the dispute was not only 
with regard to the crops but with regard 
to the land, and the learned Magistrate 
who drew up the proceeding was satis&ed 
that there was a dispote with regard to the 
land which was likely to cause a breach of 
the peace. There is no substance in this 
point. 

Lastly, it was contended that the oppo. 
site party consisted only of some of the 
cosharer landlords and that the others 
had not been impleaded. The learned advo* 
cate contended that this rendered the pro* 
ceedings in the Coarts below illegal. The 
authority for this proposition is a decision 
in 28 Cal 446^ which was not a case in 
which some of several cosharers only bad 
been impleaded in the proceeding but a 
case in which there were different sets of 
landlords and some of these distinct sets 
were not parties to the proceeding. That 
case is quite different from the present and 
has BO bearing on the question. In a case 
of cosbarer landlords possession of one is 
the possession of all and one set is capable 
of representing the entire body in a pro- 
ceeding under S. 145, Criminal P. C. There 
IS no substance in this application which 
must be dismissed. 

N.S./r.k. Application dismissed. 


3. Anesh Mollab v. Ejahaniddi Mollah, (1901) 9$ 
Cal 446=6 OWN 498. 
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Lackhmilal and others — Defendants 

— Appellants. 

V. 

Firm Sriniwash Earn Kumar and 
others — Plaintiffs — Bespondenta^ 

Appeals Nos. 613 and 743 of 1937, Deci. 
ded on 12bh October 1938, from decision of 
Sub.Judge, Shahabad, D/. 2l9t June 1937. 

Civil P. C. (1908), S. 47 and O. 21, Rr. 53 
and 63 — Peraon having two capacities, one aa 
repreienlative ol judgment-debtor and another 
ai hie personal capacity^Objection in hii per- 
sonal capacity to property taken in execution 
^He is not limited to objection under Sec. 47 
but may adopt procedure under O. 21, R. S8. 

I! a person has two capacities there is no reason 
why bis objection should bo limited to one. Hence 
where a person who has two capacities, one as 
representative of the jndgment- debtor and another 
as bis personal capacity comes forward and objects 
in his personal capacity that the property is his 
own personal property there is no reason why be 
should be limited to the objection under Bee. 47. 
His objection can be treated as falling underO. 91, 
R. 66 and if he fails in tbabclaimhecan proceed to 
bring a suit under O. 91, R. 68 : S9 Oal 296, FolL; 
17 Cal 711 (F B) and A I B 1922 Pat 672, Expl 
and Disting, fP 866 0 9; P 856 0 1) 

S. H. MuUiok, Yusuf and M. Bahman — 

for Appellants. 

D. N. Varma and I. B. Saran — 

for Bespondents, 

Wort Ji — The only point in this ease, 
apart from the minor question to whioh 
I shall in a moment refer, is whether this 
suit lay. It is contended by Mr. Sushil 
Madhab MuUiok that the application which 
at one time was treated as an application 
under 0. 21, B. 68, was in fact an objeo- 
tion under S. 47, Civil P* C., and that that 
decision is final and would bind the parties 
failing an appeal, which in this case, has 
not been prefer r^. The appeal was not 
preferred because the plaintiff who is the 
respondent before ns in this appeal, treated 
the former application (as I have already 
indicated) as an application under 0. 21, 
B. 58, and having Uiled in that claim case^ 
proce^ed to bring a suit under 0. 21, B. 63. 
It is only when he got into the Court of 
the Munsif that he was met with the objec- 
tion to which I have already referred. Now 
the other point raised by Mr. Sushil 
Madhab Mullick on behalf of the defen- 
dant-appellants relates to the last park of 
the order of the Munsif whioh runs thus J 

The suit as agaiust defendant 1 is hereby 
sed but in view of my other findings against him, 
I make no order as to costs. 

To eiplain the position it is only neces- 
sary to make one statement. The property 
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^hich was the subject, matter of the pro* 
ceediogs to which I ha^e referred was held 
by the Judges id the Courts below to be 
the joint family property aoA not the 
separate property of defendant 1 as alleged. 
But it being the joint family property, the 
Judges in the Courts below haye divided 
the property id the sense of making that 
share of the property, which would repre* 
sent the share of the deceased father, liable 
in execution. It seems tome that what the 
learned Judge of the trial court meant was 
that the share of defendant 1 was released 
from execution, and in that sense and to 
that extent, the suit was dismissed against 
defendant 1. It was contended (as perhaps 
what I have observed indicates) that, as 
the claim case failed and as the suit against 
defendant 1 was dismissed, the effect would 
be that defendant 1 is entitled to have the 
whole of the property released from execn* 
Mod; and, as no appeal was preferred from 
the decision of the Mnnaif on this point, 
the effect which I have indicated as being 
the substance of the argument would result. 
In my view however, the common sense 
view has got to be taken of the Munsif's 
judgment and I interpret his words in the 
way I have stated (it is impossible to inter* 
pret it in any other way), namely that the 
ebare of defendant 1 was not liable to 
attachment and sale in execntion. 

The other point can be very shortly 
stated and Mr. Susbil Madhab Mulliok in 
support of the point relies upon the deci- 
won of the Poll Bench of the Calcutta 
High Court in 17 Cal 711,^ in which it 
was held that the objection between the 
representatives of the jodgment.debtor and 
the decree-holder in relation to property 

S, 47, Civil P. 0., or the then S. 244, and 
aot a case under Ss. 278 to 283 of the then 
Code or O. 21. Hr. 58 and 63 of the pre. 
sent Code. There is another Full Bench 

Calcutta High Court in 39 
jadgment.debtor 
♦SL il objwtiOD purporting to be under 
he then B. 278. Oivil P. 0.. with regard 

claimed to be^ the 
he was the 

tw learned Jadges deoiding 

that case held that 17 Cal 711.^ to which 


n v.R 8 biaBibl.(ie 90 ) 


I referred a moment ago, was the converse 
of the case before them. I understand that 
to mean that whereas in the case in 17 
Cal 711^ it was held that the application 
was under S. 244, in the circumstances of 
the case then before them, the Judges were 
bound to hold that it was a case under 
S. 278 and S. 263, and not under S. 244 of 
the then Code. I repeat that that is what 
I understand to be the meaning from the 
following words in the judgment : 

It does not however decide the question now iu 
controversy, but merely deals with the converse 
question. 

This observation was made while refer, 
ring to the decision in 17 Cal 711.^ The 
essence of the decision is that if a person 
has two capacities, there is no reason why 
be should be limited to one. Mr. Sushil 
Madhab Mullick contends that the posi- 
tion of a person who was the judgment-, 
debtor on the one band and the shebait of] 
a deity on the other may be treated in two 
separate capacities, and that is not the 
case (so it is contended) in the appeal 
before us. It is the same person merely 
objecting to the execution against the pro- 
perty which is bis own personal property. 
In my judgment I 6od it quite impossible 
to distinguish the case before us from 39 
Ca! 298. The appellant was not a judg. 
mept-debtor, inde^ it would have been an 
entirely different position bad he been so. 
Bub be was a representative of the judg- 
mept-debtor, and that was a capacity 
which was quite distinguishable from the 
capacity in which be came forward and 
claimed the property to be his own per. 
sonal property. The decision in 3 P L T 
618 has followed the Full Bench decision 
m PuncAanun's case, reported in 17 Osl 
711. In 3 P L T 613^ Mrs. Stephen never 
contended that she was anything other 
than the representative of the judgment- 
debtor and indeed the Court treated her 
as such. So it was in 17 Oal 711‘ where 
the Manager died during the proceedings* 
and after bis death further proceedings 
were taken in execution against his widow 
as his representative and her objection was 
not that she was not the legal represen- 
tative but that the property which the 
decrw.holder sought to sell in execution 
was her own personal property. Had the 
Courts been minded or had they been 
f orced, in the oironmstance s of the case, to 
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coDsicler whether she was the represeo. 
tatiye or cot, it might baye made a con. 
eiderable differeDce. If we are to treat 17 
Cal 711^ as conclusive with regard to this 
matter as well as 3 P L T 613*^ then it 
amounts to this : The decree^holder has 
merely to make the assertion that a per. 
SOD is the representative of the judgment- 
debtor (however far that may be from the 
truth) and once that assertion is made, the 
parties are confined to an objection under 
8. 47 and are not entitled to adopt the pro. 
cedure laid down in the Civil Procedure 
Code under 0. 21, B. 58. 

The learned Judge of the Calcutta High 
Court has stated, perhaps with some difi- 
deuce, that the law as laid down in 17 Cal 
711^ is good law: but 39 Cal 298^ has 
never been overruled and it seems to me 
that the only possible way to distinguish 
the cases is that in 17 Cal 711^ the com- 
plainant was in fact and was treated as 
the representative of the judgment.debtor 
but here we have entirely different state of 
affairs. Here the complainant was held not 
to be the representative of the judgment- 
debtor although in the decision of the 
learned Judge in the Court below from 
which this appeal is preferred, it has been 
held that in the sense that the son of a 
deceased member of a joint family holds 
the property of the deceased within the 
meaning of 8. 53, the complainant was the 
representative of the judgment-debtor. I 
would decide this appeal on the footingof the 
statement made by the learned Judges of 
the Calcutta High Court in 39 Cal 298^ to 
the effect that if a person has two capaci- 
ties, there is no reason why bis objection 
should be limited to one. Here the appel- 
lant proceeds in the matter in bis personal 
capacity and there is no reason why he 
should be limited to the objection (if such 
it may be treated) under 8. 47, Civil P. 0., 
to the effect that he was not the legal 
representative of the judgment-debtor. 

There is another aspect of the case 
which seems to me to be material and that 
is that it seems difficult to bold that once 
the appellant has successfully contended 
that he is not the legal representative of 
the judgment-debtor, how can we now 
allow him to be heard in skating that be is 
the legal representative? The decision in 
Naurattan LaVs case reported in 3 P L T 
613,® is binding upon us, but in my judg- 
ment that decision does not govern this case 
for the reason which I have skated. The 
appeal fails and is dismissed with costs. 


In appeal No. 743 of 1937 the appellants 
were judgment-debtors, there is no dispute 
about that. There is no objection by them 
to the sale of the property and it is rather 
surprising to learn that they took part in 
the proceedings in this case. Costs havebeen 
awarded against them, but they should 
have been, bad they insisted, dismissed 
from the suit. We cannot now dismiss 
them from the suit as they have taken 
part in the proceedings in the Court below, 
but we would set aside the order of the 
Judge in the Court below ordering them to 
pay costs. To that extent the appeal U 
allowed. There will be no order for costs 
in regard to that appeal in this Court. 

Agarwala J« — I agree. 

D.S./r.K. Order accordingly. 
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Mt. Deoki Kuar — Defendant — 

Appellant. 

V. 

Shiva Prosad Sirigh — Plaintiff — 

Bespoodent 

Letters Patent Appeal No. 7 of 1938, 
Decided on 4th January 1939, from decl- 
sioD of Cbatterji J., Reported in A. I. 
1938 Pat 379. 

Landlord and Tenant^Rent — Suspension of 
^Tenant dispoMOSsed by landlord from ctr* 
Uin plots in holding Plots treated by land* 
lord as forming part of one holding at lump 
sum rent and not at rate per bigha— -Tenant is 
entitled, on dispossession, to total suspension 
of rent i A I Jl 193S Poi 379, Reversed, 

Where a tenant is disposresaed by the landlord 
from certain plots in a holding, and it appears 
that the plots have been treated throughout by 
the landlord as forming a part of one bolding at a 
lump sum rent and not at a rate per bigha, the 
tenant Is entitled, on being dispossess^, to total 
suspension of rent, S57 0 IJ 

Even if equitable principles are held to apply to 
the case so as to disentitle the tenant to total sus- 
pension of rent, still, where the trial Court and 
the Court of first Appeal have exercised their dis- 
cretion in the ciroumstances of the ease and have 
come to the conclusion that it would be equitable 
to award a total suspension of rent it Is not ow 
to the Judge of High Court to reverse the decision 
of the lower Appellate Court : A I B 1939 Pat 
379. Reversed : A J R 2926 P C 97 and A 2 B 
1933 Cal 66$, Rel. on : A I B 1935 Po^ 

Bajkishore Prasad — for Appellant. 

Eamesbwar Dayal and 0. P- Sioba 

for Respondent . 

Wort J. — This is an appeal from the 
decision of a Judge of this Court sitting 
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siDgly and arises out of an action for rent. 
The qneatioD which fell lo be decided 
thronghooti in all Courts, was whether the 
defendant.teDaDt was entitled, and to what 
extent, to suspension of rent by reason of 
the fact that be bad been dispossessed of 
two plots out of the bolding, namely plots 
Nos. 787 and 788. There were materials 
before the Court from which it might have 
been held that these plots were held sepa« 
lately and not as part of one holding ; hot 
tbrongboot, from the judgment of the Court 
of 6r8t instance to the judgment of this 
Court, it has been held that these plots 
were treated by the landlord plaintiff as 
forming a part of one bolding at a lump 
sum rent and not at a rate per bigba. The 
jimportance of this will be noticed in a 
moment. It seems to me that the decision 
of this case can be very briefly stated, bnt 
the brevity of my observations show no 
lack of respect to the judgment of the 
learned Judge of this Court whose judgment 
we are reversing. In the first instance, I 
propose to refor to a decision of their Lord* 
ships of the Judicial Committee of the 
Privy Council in which this matter has 
been dealt with, 52 I A 160^ more parti* 
cularly at p. 166 where the decision of 
their Lordships of the Judicial Committee 
of the Privy Council was expressed by Lord 
Salveaen as follows ; 

The dootrioe of eutpentloD of payment of rent, 
where tbo tenant bee not been pat in posaeeelon of 
par t of the eabject leased, bae been applied where 
Ibe rent was a lamp rent for the whole land leased 
treated as an Lndivbible sobject. It has no appllca' 
tion to a case where the etipalated rent is so miiob 
per acre or bigha. 

ThU decision has been analysed by 
Mukerji J. in 37 C W N SOI,* where the 
learned Judge came to certain couclnsion 
as to what the decision meant. The case 
to which I have referred has been relied 
npon by the parties before ns in appeal 
The dooision of the Additional District 
Jndge in this case affirmed the decision of 
the Moneif who tried the suit and was to 
the effect that the tenant, by reason of the 
laot of hiB being dispossessed by the land, 
lord, ^8 entitled to total saspeneioa of 

rent. On appe^ to this Oonrt, the learned 
Jnage made this obserration : 

i*H in th. oiroomsUnoes of this 

reS. suBpomloD of the 


I. Katyayaal DobI y. Dday Kumar Dee flea 


Then he makes reference to the area of 
the bolding, the area of which the tenant- 
defendank was dispossessed, being approxi- 
mately one.quarter of the whole. ' Id my 
opinioD," says the learned Judge, 
it would be poshing the doctrine of suspension of 
rent too far if it were to be applied to the facts of 
the present case. I consider it fair and eqaitable 
that the defendant should pay proportionate rent 
for the area in her posseselon. 


It would appear that the learned Judge 
io bis statemeut that equitable principles 
apply to this case, had in mind the judg- 
ment of Macpherson J. in 14 Pat 323,^ 
where in not dissimilar circumstances the 
Court allowed total suspension of rent 
which was confirmed by the deoisioo of this 
Court. But io the course of his judgment 
Macpherson J. made this observation : 

It would bo disastrous in ibis province if the 
doctrine of suspension of rent as applied to a 
tenancy with a lamp rental should be whittled 
down. And even io the very improbable event that 
it could be shown that the land of this or any 
other long.standlng holding in this province ix 
held at so moob per bigba, it would generally not 
be in accordance with equity to decree the rent for 
the balance of tho annual rental after deducting 
the proportion of rent . • . . 


Tbo observations of tho learned Judge, 
with respect, were not necessary for the 
decision of that case, both learood Judges 
agreeing that total suspension of rent 
ehould be decreed in the case, but it is 
unnecessary to enter into that question for 
consider atioQS to which I shall now refer 
if, as oontonded by the respondent landlord, 
the equitable principles apply, then the 
learned Judge from whose deoision this 
appeal bad been preferred, exercised, what 
znigbt, I think be correctly described, his 
discretion in the circumstances and came 
to the coQoInsion that it would be equitable 
to award a total suspeasion of rent. “With 
great rs^peot to the learned Judge of this 
Court, in those oiroumstanoes it was not 
open to him to reverse the deoision of the 
lower Appellate Court. On the other hand 
if the equitable principles did not apply, 
then quite clearly applying the rule as 
stated by their Lordships of the Jodioial 
Committee in the case to which I have 
made reference, which by implication 
meant total suspension of rent, the tenant 
m the circumstances of the case (this nob 
being a holding held at a rent per bigha) 
was entitled to total suspension. 


Namyan Misslr, 
U936) 32 A I R Pat 88=163 1 0 298=14 Pat 
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It most Dot be onderstood by this deci^ 
810D that I am deciding any geoeral prioci* 
pie of law but dealing with the facts and 
circumstances of this case. It will be seen 
therefore from whichever point of view 
this case is looked at, the landlord was in 
these circumstances, bound to fail in this 
Court, the learned District Judge having 
come to the conclusion that the tenant 
was entitled to a total suspension of rent. 
With these observations I would allow 
this appeal and restore the decision of 
the learned Judge in the Court below with 
costs. 

Harries C, J.— I agree. 

R.M./b.k. Appeal allowed. 
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Dhavle J. 

Gaya Prasad Sah and others — 

Appellants. 

v. 

Bam Prasad Pathak and others — 

Respondents. 

Second Appeals Nos. 960 and 990 of 
1936, Decided on 3rd November 1938, 
from decision of Snb.Judge, Motibari, DA 
23rd May 1936. 

(a) Bihar Tenancy Act (8 of 1934), St. 26*0 
and 26«E — Trantferee bat no valid title againtt 
landlord until landlord's fee it paid in accord* 
ance with Sec. 26*E. 

Under the Bihar Tenanoy Act at amended, the 
transferee has no valid title at against the land* 
lord until the landlord's transfer fee It paid in 
accordance with the provisions of 01. (b) of sub* 
fiec. (1) of Seo. !26*£ on such acceptance, or if U ia 
deposited with the Collector, in accordance with 
the provisions of 01. (c) of sub-t. (1) of 8. 26*E. 

[P 359 C 1] 

(b) Landlord and Tenant — Interest of record- 
ed persons that of ten ants -at- will --There is no 
accession to mortgaged properly if mortgagee 
acquires these plots by buying these persons 
out ~ Landlord on redemption is entitled to 
possession of plots in their original condition. 

If the interest of recorded persons ia that of 
llcenseet or tenants -at- will, there is no accession 
to the mortgaged property if the mortgagee acqnires 
the intoreat by baying those persona out and the 
landlord on redemption ia entitled to the possession 
of the plots in their original condition because the 
landlord can bring about the disappearance of 
these persons without any costs. [P 859 0 2; 

P S60 0 1] 

Janak Eisbore — for Appellants. 

S. M. Mullick, J. C. Mulllck and N. N. 

Sen — for Sespondents. 

Jod^meDt. — These appeals arise ou6 of 
a Boife for redemption of a bbarna or usu- 
fructuary mortgage of brit rights executed 


in December 1896. Defendants 1 and 2 are 
SODS of the original bbarnadar, and defen* 
dants 3 to 5 are his grandsons, defendants 
3 and 4 being sons of defendant 1. There 
was a partition in the family of the defen. 
dants of the original bharnadar, in accord, 
ance with which the bharna fell to the 
share of defendant 1 and bis sons. Defen. 
dants 1, 3 and 4 are the appellants in 
&cond Appeal No. 990, while defendant 2 
is the appellant in Second Appeal No. 960 
before me. The former appeal is concerned 
with four plots numbered 2396, 2389, 2390 
and 2597 at the Bevisional Survey, while 
the latter is concerned with plots Nos. 
2395, 2216, 2391 and 2392. Of these eight 
plots, two. namely Nos. 2389 and 2390, are 
raiyati plots, while the other six plots were 
shown in the Cadastral Record of Bights 
in the gairmazrua-am kbata with bouses 
and the possession of certain people noted 
in the remarks column. The appellants 
claimed to have acquired these eight plots, 
mostly by purchase. In fact, the only ei. 
ception is a part of plot No. 2395, which 
in the Cadastral Survey was numbered 
2168, as to which their defence was that 
the plot had been abandoned by one Mangar 
Eunjra and thereupon settled by defen- 
dant 1 with defendant 2. The lower Appel- 
late Court has held that the appellants, as 
representing the bbarnadar, are entitled to 
compensation in respect of the two raiyati 
plots Nos. 2389 and 2390, but that as 
regards the other six plots with which I 
am concerned, they are not entitled either 
to keep the plots or to any compensation 
for them, because their purchases were 
purchases of an interest which is described 
as the interest of a licensee, or tenant.at. 
will, or as otherwise not binding upon the 
landlord. 

The learned advocate for the appellants 
has raised two points before me : One 
relates to the raiyati plots Nos. 2389 and 
2390. As I have already said, the lower 
Appellate Court has awarded to the appel- 
lants (defendants 1, 3 and 4) compensation 
in respect of these plots, having regard to 
the price that they paid for the purchase 
of these raiyati lands. The learned advo- 
cate has cited 59 I A 366^ and contended 
that the plaintiffs mortgagors are not en- 
titled to recover on redemption these lands 
included in the brit tenure as the mortgagee 
bad acquired them for bis o wn beneBt aod 

1. Sorabjeo v. Dwarkadas Ranchboddaa, 

A I B P C 199 ^ 188 I 0 667 = 59 I A 866 

(P C). 
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TTitboul/ ayailiag himself of his position as 
mortgagee. It was boneyer pointed out in 
158 I C 162^ that the decision in 59 I A 
366^ has no application to non^transfer- 
able raiyati lands* Upon this the learned 
advocate has contend^ that all occupancy 
holdings are transferable since the amend* 
meets of oor Tenancy Act in 1934. S. 263, 
he has pointed ont, provides that an occu* 
paocy raiyat shall have power to transfer 
his occupancy holding, or any portion 
thereof, together with the right of ocen* 
pancy therein, by sale, exchange, gift or 
will. But the Section goes on to provide 
that except as provided in aub.s. (2), no 
such transfer shall be valid against the 
landlord unless be has given, or. is deemed 
under Sec. 26>F to have given his consent 
thereto. On the face of it, this means that 
Don^transferable holdings cannot be trans* 
ferred and the transfer held valid against 
the landlord unless the landlord has given, 
or IS deemed to have given, bis consent 
thereto. 


Reference has also been made to S. 26.0, 
eub.seo. (1) which deals with transfers of 
occupancy holdings made after Ist January 
1923 and before lOtb June 1935, when the 
amendments came into force, and provides 
that the transferee may, in accordance with 
the provisions of aub.s. (1) of S. 26.E, pay 
to the landlord, or deposit with the CoUec. 
tor a certain fee. But it is obviously of 
little avail to the appellants that the trans* 
feree is empowered to pay the fee to the 
landlord or deposit it with the Collector: 
for they do not claim to have paid the fee 
at all. The transfer of the raiyati lands in 
the present case was dated December 1931, 
and snb.a. (8) of Sec, 26.0 provides that 
the consent of every person claiming an 
interest as landlord in the bolding or por- 
tion transferred shall be deemed to have 
been given to the transfer if the landlord’s 
transfer fee is paid in accordance with the 
provisions of Cl (b), sub-s. 1, S. 26.E, on 
such acceptance, or, if it Is deposited with 
the Collector, in accordance with the pro- 
Ivisions of Cl, (o), snb-s. (l), Sec. 26.E, on 
the date on which the receipt for the same 
IS granted by the Collector. From the time 
such consent is deemed to have been given. 

“Sainafc the 

kndlord. Bab it seems clear that ander the 
Bihar Tenancy Act as amended, the trans. 
tfetee has no valid title as against the land. 

Prwad Blnha 

(1935) 93 A I R Pat 8$0=si56 I 0 169, 


lord until this is done. It is nob pretended 
that in the present case the transferees did 
anything in the matter of the landlord's 
fee so as to entitle them to the benefit of 
the provision that the consent of the land- 
lord shall be deemed to have been given to 
the transfer. The contention of the learned 
advocate that the appellants in Second 
Appeal No. 990 were entitled not merely 
to compensation for these raiyati lands as 
allowed by the lower Appellate Court, but 
were entitled to continue to hold them, 
must therefore be overruled. 


The second and only other contention 
raised before me by tbe learned advocate 
relates to tbe other six plots. He has urged 
that compensation should have been given 
to tbe appellants — the three appellants in 
Secood Appeal No. 990 in respect of two 
gbararl plots and defendant 2, the sola 
appellant in Second Appeal No. 960. in 
respect of four gharari plots. It has been 
found by the lower Appellate Court that 
tbe interest of tbe persons whose names 
we find in the Record-of.Rights against 
these plots was tbe interest of a lioensea 
or tenant.at-will. This was in accordance 
with tbe decision in 14 P L T 685,^ and 
has not been challenged before me. Bat 
tbe learned advocate has argued that even 
if the interest of the recorded persons was 
that of licensees or tenants-at-will, the 
landlord would not have been able to turn 
them out except by incurring tbe cost of 
civil suit. It is nob pretended that a tenant- 
at- will in partionlar requires so much as a 
notice to be given to terminate the so-called 
tenancy, but stress is laid on the fact that 
in respect of his title, the landlord could 
nob take the law into hie own bands and 
that tbe action of the appellants in ac- 
quiring the gharari plots from the recorded 
persona has enabled the landlords to obtain 
quiet po^ession of the plots without the 
cost of civil suits. But if the landlord was 
entitled to get possession of these plots by 
bringing civil suits, the decrees in tbe civil 
suite would presumably have awarded bo 
•him tbe costs of the suits as well, What 
the appellants took from the recorded per. 
sons was nothing at all as against the 
landlords, and I am not impressed by the 
contention of the learned advocate that 
there has been an accession to the mort- 
gaged property by reason of the disappear- 
ance of the recorded persons from the 
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plots ID question — a disappearance which 
the appellants claim to have brought about 
by buying those persons out. The land- 
lords on redemption were entitled to the 
possession o{ these plots in their original 
condition. If that meant the houses of the 
recorded persons and the interest of those 
persons was no more than the interest of 
a licensee or a teoant-at-will. the landlord 
could have brought about the disappear, 
jance of these persons without any cost that 
.be could not haye obtained from the Civil 
jCourt: and it is from this point of view 
that I am not prepared to agree that there 
has been any real accession to the mort. 
gaged property in respect of these six 
gbarari plots. The appeals both fail and 
must be dismissed with costs. 

D.S./b.K. Appeals dismissed. 
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Mukteswar Trigunait and others — 

Defendants — Appellants. 

V. 

Satya Charan Srimani — Plaintiff — 

Bespondeot. 

Appeal No. 144 of 1937, Decided on 6th 
January 1939, from original decree of Sub. 
Judge, Dbanbad, D/. 17th February 1937. 

(a) Contract Act (1872), S. 74^CoiDpou&d 
iDtereit*^Proruion for 18 per cent per annum 
it not penal. 

A contract to pay componnd interest at 18 per 
cent, per annum if it is the rate of interest on the 
principal debt is perfectly legal and does not 
amount to a stipnlatioo by way of penalty : 34 
Cal 250 (P OK Foil. [P 361 0 2] 

(b) Usurious Loans Act (1918), S* 3 ^ 
Scope of. 

In order to avail himself of the provisions of the 
Act the debtor has to establish that the interest is 
excessive and that the transaction between him 
and the creditor b unfair, bnt where the loan can- 
not be secured on easier terms compound interest 
at Id per cent, agreed upon between a receiver and 
a mortgagee is reasonable and commercial and not 
excessive and the Act cannot be applied : A I B 
2924 PC 60 and AIR 292$ P O 64. Foil. 

[P 861 0 1, 2] 

(c) Bibar Money Lenders Act (3 of 1938), 
S. 11— Applicability- 

Bection 11, Bihar Money Lenders Act of 1988, 
being repugnant to the provisions of 6. 2, Usury 
Laws Repeal Act of 18S6 which is an earlier 
existing Indian enactment, is to the extent of the 
repugnancy void, and hence not applicable to a 
transaction which took place in January 1929 : 
AIR 2939 Pat 6$ (F B), Foil. [P 361 0 21 


&. I.B. 

Dr, D. N. Mittor, S. C. Maxumdar and 
Ramauugrah Naraiu — for Appellants. 

S. M. Mullick and U, N. Banarji — 

for BespondenL 

Msnohap Lall J.— This is an appeal by 
the defendants against a decision of the 
learned Snbordinate Judge, dated 17th 
February 1937, by which he decreed the 
suit of the respondent, which was instituted 
to recover the amount secured on a mort. 
gage, dated Slat January 1929. The mort. 
gage was for a sum of Bs. 5000, the interest 
stipulated was at the rate of Be. 1-8.0 per 
cent, per mensem and the due date fixed 
for the payment of the principal was 
February 1930. There was a further stipn* 
lation that the mortgagor would pay in* 
terest at the rate stipulated every month, 
but iu case be did not do so the amount of 
interest will be treated as principal at the 
end of six months, in other words, this waa 
a usual term of interest to be compounded 
at the expiry of every six months. The 
suit was instituted on 15tb February 1936. 
The defence to the action, so far as it ia 
relevant for the purposes of this appeal, 
was that the etipulation in the mortgage 
bond as to payment of interest was exces. 
sive and unfair and therefore came within 
the mischief of 8. 3, Usurious Loans Act 
of 1918. Before us a new contention baa 
been advanced that the stipnlatioo for 
paying compound interest amounted to a 
BtipolatioD by way of penally within the 
meaning of S. 74, Contract Act. It waa 
lastly argued that by virtue of S. 11, Bihar 
Money Lenders Act of 1938, the respon. 
dent should be prevented from recovering 
any sum in excess of Be. 6000, the principal. 

No evidence whatsoever was adduced in 
the Court below showing the oonditiona 
under whioh the loan was taken in Janu- 
ary 1929. But there are indications upon 
the record ; for instance, in Ex. 2 (a) an 
order of the Subordinate Judge of Dbanbad 
who gave sanction to the receiver on SOtb 
JsiDUary 1939, that the Court considered 
that the compound interest on the loan waa 
quite justifiable. It appears that originally 
an agreement was arrived at between the 
mortgagor and the mortgagee that the in- 
terest should be charged at the simple rate 
of 18 per cent, and a draft was approved 
in that form by the Court, but later on the* 
mortgagee refused to advance unless stipu- 
lation by way of compound interest was 
also added in the bond. The Court upon 
receiving a petition from the receiver who 
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Toconundoded that ho coaid not Sdouro a 
loan without paying at the compound rate, 
accepted the proposal in these terms: In 
the circumstauces 1 sanction addition of 
the danse of compound interest/* It appears 
to me that this evidence is quite sufficient 
to shift the onus upon the defendants. The 
plaiotids have discharged any onus which 
initially lay on them by showing that they 
satisded the Court who was in a mncb 
stronger position to know whether the loan 
could be secured upon easier terms : see 11 
Cal 379.^ The Subordinate Judge oCDban- 
bad was the proper person to act upon the 
report of the receiver. No evidence is to be 
found in the record which would indicate 
in the slightest that the receiver was act. 
ing in collusion with the mortgagee or that 
fraud was practised by the mortgagee in 
obtaining the Court's sanction. 

The question then arises whether npon 
these facts the appellant has been able to 
briug his case within the express terms of 
S. 8, Uanrious Loans Act of 1918. In order 
to avail himself of the provisions of that 
Section, the appellant has to establish that 
interest is excessive and that the transac. 
tioQ as between the parties thereto was 
substantially unfair. It was argued that 
the very fact that the interest charged is to 
be compounded at the rate of 18 per cent, 
shows that the interest is excessive. I do 
not agree with the contention. In a large 
number of cases decided in India as well 
as by their Lordships of the Judicial Com- 
mittee, It has been eetabliebed that contraob 
to pay compound interest ie perfectly legal. 
Indeed in many oases, contracts to pay 
compound interest at the rate of 18 per 
cent, or 21 per cent, have been upheld : 

6 P L T 73.* 

In 7 Pat 291* Viscount Sumner in deli- 
vering the judgment of the Judicial Com- 
mittee, explained the meaning of the phrase 
to borrow upon reasonable commercial 
terms'*, which was often loosely used in 
this country, and pointed out that the 
word coipmeroiar' abould be onderetood 

® like the preseat. of a community, 
which was nob a commercial community, 
and of transactions which no one would 


Maharanl Bibl, (1886 
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3. Raghunath Prasad Baho t. Bariu Prasad Bahc 
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8. Bunder Mai v. 8at;a Elulcer Sabaua. (1938) 1 
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call mercantile, as a comprehensive, bub 
convenient term for such terms as can 
be arranged freely between borrower and 
lender under the circumstances of the parti- 
cular case. In the present case, as I have 
already held, the terms which were arranged 
were between tbe receiver and the mort- 
gagee and these terms were arranged freely 
with the sanction of the Court and there, 
fore the present rate of interest which was 
agreed upon, must be held to be a reason- 
able commercial rate between tbe parties 
to this traneactioD. The only thing which 
I find in tbe present case is that the 
amount of interest has become excessive 
by reason of deliberate non-payment by the 
mortgagor for tbe last ten years. But we* 
canoot take that into consideration In 
reducing tbe rate of interest agreed upon 
and make out another contract between the 
parties. I therefore hold that upon tbe 
facts established in this case, tbe learned 
Subordinate Judge was right when he held 
that the circumstances do not attract tbe 
operation of S. 3, Usurious Loans Act. 

I now deal with tbe other question raised 
whether tbe stipulation to pay compound 
interest is a stipulation by way of penalty. 
We were referred to tbe well known deci- 
sion of tbe Privy Council in 31 I .A 9.^ But 
in that case itself at p. 18 Lord Davey, 
ID delivering tbe judgment of tbe Board, 
pointed out : 

Compound intorest 1% in itsdU perfectly legal but 
cocDpouod interest at a rate exceeding the rate of 
interest on the princi^l moneys being in oxoeas of 
and outside tbe ordinary and usual stipulation, 
may well be regarded as in tbe nature of a ponalty. 

I therefore do not see how the stlpula. 
tion to pay compound interest at tbe same 
rate as on the principal can be held to 
be a stipulation by way of penalty. The 
illustration (d) relied npon by the learned 
counsel for tbe appellants does not support 
the argument at all. 


It remains to deal with the contention, 
that 8. 11 , Bihar Money-lenders' Aot on 
1938, should be applied io favonr oi fche| 
appellants in this case. Tbe matter was 
considered by a Full Benob of this Ooart, 
in 2() P L T 1,* and we ate bound by th^ 
decision in that case and mast bold that 
8. 11 cannot be applied to give any relief 
to the appellant. 

Sham Krlah,n, (19071 
84 Oal 160=84 I A 9=6 0 Ii J 106—11 
0 W N 349 (P 0). lOb-ll 
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Id the result the appeal fails aod must 
be dismissed T^ith costs. The appellant is 
‘entitled to the issue of a certificate in the 
terms of S. 205, GoTernment of India Act 
of 1935 that this case inTolres a substantial 
< 5 aestioo of law as to the construction of 
those Sections of the GcTernment of India 
Act of 1935 which bare been elaborately 
considered in 20 P L T referred to above 
and is therefore fit to be taken to the 
Federal Court. 

Hnrries €• J,— I agree. We are bound 
by the Full Bench decision in the case in 
*20 P L T 1.^ The point under the Bihar 
Money. lenders' Act does raise a substantial 
qu^tioD on the construction of certain 
Sections of the Government of India Act, 
and I accordingly agree that a certificate 
ehooJd be granted entitling the appellants 
to appeal to the Federal Court. 

S.G./r.k. Appeal dismissed. 
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Bari Shankar Lai Sahu and others — 

Plaintiffs — Appellants. 

V. 

Bt. Chandu Urain — Defendant — 

Respondent. 

Appeal No. 46S of 1937, Decided on 15th 
December 1938, from appellate decree of 
Deputy Commr. Sub.Judge, Ranchi, D/. 
•25bb May 1937. 

(a) Land Tenure — Serrice tenure^Iofereoee 

permanent heritable character when cannot 

be juatified. 

The holder of a serrice tenure did not produce 
^Qj sau&d nor proved otherwise that the grant 
was of estate burdeued with certain services int 
merely ccnteoded that the land bad been allowed 
to devolve from father to sou and that the tenure 
was created from many years and that the zamin- 
dAt did not avail bimseli of the servicee but allow, 
ed her to hold on : 

Held that there was no justification in Uw for 
the inference that the grant was of a permaoeot 
heritable character : se Cal 938^ FoU« [P S6d 0 1] 

(b) Landlord and Tenant— Service Tenure^ 
Burden to prove right to hold adversely to 
landlord lies on tenanL 

Once a tenure is held to be service tenure the 
ouuB to prove that the holder of the tenure had 
the right to bold the same in bis own right 
adversely to the aamindar lies on the holder : 
AIR 1922 Pat S4l, FoU.; 1 Bom SS6, Ref. 

(Pd630 1] 

(c) Landlord and Tenant — Service Tenure — 
Tenant refusing service is liable to be ejected 
vrithout notice to quit. 

Where the bolder of a service tenure refuses to 
perform the services on the ground that no ecryioes 
<an be demanded from her. such tenant is liable 


to be ejected without notice to quit : 4 Cal 67 

[P 363 C 2; P 364 Cl] 

L. K. Chaudhury — for Appellants. 

Rai Parasnatb and Radha Krishna Sahai 

— for Bespondents. 

JadlmeDt. — This is an appeal by the 
plaintiffs against the decision of the learned 
Deputy Commissioner Subordinate Judge 
of Bancbi dismissing the suit of the plain, 
tiffs which was brought for ejectment of 
the defendant from 4.55 acres of laud in 
village Looiyo recorded in the revUional 
settlement record under khata No. 180. 
Defendant Cbandu is the widow of ooe 
Manna Uraon, the son of Cbauku Uraon, 
who was recorded in respect of this land in 
the cadastral survey record of 1910. The 
land stands recorded as rent free nokrana in 
the name of Cbanku in lieu of service and 
has been recorded as nokrana in the name 
of the defendant in the revisional survey. 
Cbanku died 8 or 9 years ago; siuce tbeu 
the defendant is in possession of the land 
enjoying the produce thereof without doing 
any work. 

The plaintiffs' case was that during his 
lifetime Cbanku rendered services to the 
landlord as dbangar and that he enjoyed 
the land free of rent as a service tenure. 
The defendant, on the other hand, asserted 
that the entry in the Record of Rights des- 
cribing the bolding as nokrana was wrong 
and she claimed the land as a raiyati bold, 
ing in which her husband Manna and her 
husband's father Cbanku and before him 
their ancestors held as a raiyat since 1869 
00 payment of rent to the landlords ; aod 
in the alternative asserted that even if the 
bolding is held to be nokrana she has 
obtained rights of a permanent tenant as a 
result of her being in possession oontiou. 
ously as a tenant from a very long tima 
The final Court of fact has disbelieved the 
case of the defendant and found that the 
land in suit is nokrana as recorded both in 
the original and revisional settlements, that 
the entry in the Record of Rights is correct 
and that the defendant has failed to prove 
that the land is raiyatL As regards the case 
of the plaintiffs, the Courts below have 
found that the plaintiffs have not adduced 
any evidence to prove when this service 
tenure was created and what were the 
conditions attached to it. The Courts also 
found that the plaintiffs did not adduce 
any reliable evidence to prove that Chanku 
ever rendered any service to them. The 
Courts then took the view that as the defen. 
dant and her predecessors-in.interesfc have 
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been in continuous ouHivatioo of tbe land 
for over 12 years without paying any rent 
or rendering any services in lieu of rent to 
the plaintiffs or their ancestors the defen- 
dant has acquired a title over the land in 
suit by adverse possession and therefore 
dismissed the suit as being barred by limi. 
tation. Hence the appeal before me. 

The first question to decide is if the 
defendant has been able to prove whether 
the particular service tenuro is the grant 
of an estate burdened with this service of 
nokrana. The defendant has not produced 
any sanad nor has she proved otherwise 
that the grant was a grant of an estate 
burdened with certain services but merely 
contended relying upon the circumstances 
that the land has been allowed to devolve 
from father to son and that the tenure 
was created from many years ago and lastly 
that the zamindar did not avail himself of 
the services but allowed the defendant to 
bold on. In these circumstances the principle 
laid down by the Calcutta High Court in 
the leading case in 22 Cal 938^ applies and 
I am of opinion that there is no justifioation 
lin law for the inference that the grant was 
of a permanent heritable character* 

Id the present case it having been found 
by the final Court of fact that the grant 
was a service tenure the plaintiffs are 
required to prove nothing else. In my opi. 
nioQ, the learned Subordinate Judge was in 
error in requiting the plaintiffs to prove 
that they had actually received services in 
the past from Obaoku or the defendant. 
The onus was on the defendant to prove 
that they, who were allowed to be in pos- 
session of the land as service tenure, had 
the right to bold the land adversely to the 
jplaintiffs in their independent right. The 
case of the defendant must be borne in 
mind that she asserted not that she bad 
any independent right bat that she and 
her predecessors were paying rent to the 
landlord for this holding, and ebe sought to 
establish this by producing rent receipts 
which were not accepted as genuine. 

In 1 Pat 292* it was held that the fact 
that DO service has been rendered to the 
grantor of a service tenure by the grantee 
for more than 12 years before the institu- 
tion of suit after resumption by the former 
te not sufficient to sh ow that the grantee or 

*■ M 

2. Hand Lftl Saha v. TlkaU SrtnWa. Hakmn 
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his successors have held the tenure ad- 
versely to the grantor from the time when 
the service was last rendered. The Court 
relied upon the decision in 1 Bom 586* 
which decided that the period of limitation 
begins after resumption of the land from 
the date of the death of the original grantee 
as the services could no longer be per. 
formed by him. I therefore do not see any 
answer to the claim of the plaintiff to 
recover possession of the lands in suit. The 
suit is within 12 years of the date when 
Cbanku died and also within a very few 
years of the date when the present defen- 
dant openly refnsed to perform services, 
viz. in 1932. 

Bat it was argued that the defendant is 
liable to ejectment only on notice of termi- 
nation of the service. The plaintiffs asserted 
that the defendant was bolding the land as 
service tenure and as the plaintiffs were 
not willing to keep the defendant as dhan- 
gar she had stopped performing services 
and that they sent a registered notice to 
the defendant on Sth February 1935 ask. 
ing her to give up possession and before 
that they had also sent a notice of the 
same kind to Cbanku on 18th December 
1929 the trial Coart held that the notice 
of 1929 had not been proved to have been 
served. With respect to the notice on the 
defendant herself the trial Court says i 

Nearly twe years after this the plaiutiffs appear 
to have seat another notioo on Sth February 1995, 
(Ex. 1) askiug the defendant to give up possession 
of the land. This subsequent notice seems to have 
been prompted by spite. 

But OQ the last page of the judgment the 
trial Court appears to hold that as the defen- 
dant denied having received any notice that 
notice has not been legally proved to have 
been served on the defendant. The lower 
Appellate Court did not deal with this 
question at all. It appears however that 
serious disputes arose in respect of this 
land between the parties resulting in a cri- 
minal case in 1932. Ex. 4, the judgment of 
the Criminal Court acquitting the men of 
the plaintiffs on 10th February 1933, gives 
an idea of the disputes wbioh then arose 
between the parties and also shows that 
the defendant openly asserted to the plain- 
tiff that she refused to perform the services. 

To such a state of affairs the principle in 
2 0 L J 403* applies, namely that this is a 
case where the tenant refuses to perform 

O'E.Qiey, (1905) 2 
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the services od the ground that no seryice 
can be demanded from her. The tenant 
therefore is liable to be ejected without a 
notice to quit. This follows from the re* 
marks by Sir Richard Garth C. J,, in 4 Cal 
67^ to the effect that : 

A distinct refusal bj a tenant to perform service 
incidental to bis bolding renders bim liable for 
ejectment on the principle that inasmuch as the 
tenant holds the land by the performance of ser* 
Tices, 03 soon as be distinctly refuses to perform 
such services, the consideration for bis being 
allowed to continue in possession wholly fails. 

I am therefore of opinion that the defen- 
dant is liable to be ejected without seryice 
of notice. I would therefore reverse the 
decision of the Courts below and grant a 
decree to the plaintiffs for ejecting the 
defendant with costs tbrougboot. I wonid 
like to add that instead of remanding the 
case, if I bad taken a different view on the 
legal position than what I have stated 
above, I would have unhesitatingly come 
to the conclusion that notice was actually 
served on the defendant in February 1933. 
I have looked into the evidence and do not 
believe even for a moment when she says 
that she never received any notice. In the 
whole of her dxaminatioD.in.cbief she did 
not say a word as to the non.receipt of 
notice but she merely stated this as the last 
line in her cross-examination. The pre* 
sumption from the general conrae of con. 
duct in sending a registered notice which 
has been proved to have been posted pro- 
perly addressed to tbe defendant has not 
been rebutted. Leave to appeal is granted. 

S.G./R.K. Appeal allo wed. 

5. EuTrogobiod v. Bamrutno De. (1679) 4 Cal 67. 
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Ram Bambiyaya Prasad Singh — 

Plaintiff — Appellant. 


A. La 

a decision as to how much area was the subject- 
matter of a settlement of a touzi at tbe time of 
its settlement, which is arrived at on tbe con. 
straction of a Rubkarl is a question of law so far 
as tbe question of coDStructioo of Robkari U con* 
oerned. [p ZOI 0 1) 

(b) Settlement Proceedings^ Demarcation ^ 
Presumption— Mere fact that there is no evi- 
dence to show that particular land settled in 
touzi was demarcated does not give rise to pre- 
sumption tbat there was no demarcation. 

Tbe mere fact tbat there is no evidence to show 
tbat certain land, which is the sabject*matter of a 
settlement in a touzi, was demarcated, does not 
give rise to a presumption that there was no 
demarcation, such an assumption Is clearly 
against tbe statute of tbe land. If an official act 
has been proved to have been done, it must be pre- 
sumed to have been regularly done t A1 B 2934 
Pat 4$$, Be/, (P $67 0 3] 

(c) Revenue Sale^Preiumptlon ^ Mere fad 
that purchaser at revenue sale has not taken 
possession of land sold does not give rise to 
presumption that possession of old proprietor 
continued as before and was adverse to pur* 
chaser. 

Tbe mere fact tbat a purchaser at a revenue 
sale held for arrears of revenue, has not taken pos- 
session of tbe land after tbe revenue sale, does not 
give rise to a presumption tbat tbe possession of 
tbe old proprietor continued as before and that 
hl$ possession was adverse to the purchaser. If it 
be once shown tbat tbe lands passed by tbe reve- 
nue sale, there can In law be no presumption tbat 
tbe old proprietors remained in receipt of rent from 
tbe agricoltural tenants. [P B67 0 3] 

(d) Hindu Law Widow ^ Accretions ^ 
Widow inheriting estate from her husband 
purchasing property at revenue sale out of in- 
come of estate— Property purchased must be 
deemed to be accretion and pari of estate ^ 
Widow not taking possession of properly ~ 
Possession of old proprietor does not become 
adverse against the reversioners till the death 
of widow. 

Where a widow coming into possession of the 
properties of her husband, receives tbo inoomo and 
does not spend it, bat invests It on the purchase 
o! other property, tbe inteotion of tbe widow must 
be prime facie deemed to keep the estates of hot 
husband as an entire estate and the property pur- 
chased would prima facie be Intended to be an 
aeoretioD to tbe estate. [P ®68 0 XJ 


V. 

Krishna Madho Singh and others — 
Defendants — SespoodeDts. 

Second Appeals Nos. 1048 to 1061 and 
1237 of 1933, 97 and 690 of 1937. 558 
and 559 of 1935 and 12 and 13 of 1938, De- 
cided on 3l3t January 1939, from decisions 
of Siib-Jndge, Arrah, D/- 15th March 1933, 
8tb September 1936, and from Addl. Dist. 
Judge, Arrab, D/. 28th June 1937. 

(a) Second Appeal— Question of law— Deci- 
sion, as to how much land was subjecMnaUer 
of settlement in touzi, depending upon con- 
struction of Rubkarl, U question of law. 


Whore therefore a Hindu widow inherltiug an 
estate (Raj) from her husband purchases certain 
property at a revenue sale, out of the income of 
the estate, the property purchased becomes part of 
the Raj estate and possession of the land by the 
widow is on behalf of tbe estate and enures to the 
benefit of the reversioners for purposes of limlta* 
tion and \i possession of land purchased is not 
taken by tbe widow, the possession of tbe old pro- 
prietor does not become adverse to the reversioners 
till tbe death of the widow. Limitation bepns w 
run against the reversioners only after the widow s 
death and a suit for possession of the land 
by the reversioners within 19 years of htt 
not barred by limitation : 14 Cal 3B7 (P 0^ Be . 
on / 90 Cal 433 (P O), Listing. [P B68 0 9] 
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(e) Adverse Possesiioo— Interruption— Eff«cl 
— Interruption in possession of person cleicning 
title by edverse possession breeks period of 
adverse possession. 

Ao ioterruption in the occupation or possession 
of the person claiming title by adverse possession 
is sufficient to break the period of adverse posses* 
Sion. IP 3$8 C 2] 


S. M. MuIIick, B. P. Sinba and Rama* 
nandao Prasad — for Appellant. 

Dr, D. N. Miktor (in 1051.52), B. N. 
Sai (in 1048, 1055, 1057, 1059 and 
1061), Jadubans Sahay (in 1049, 1050 
to 1052, 1058, 1060, 1237, 12 and 13). 
B. N. Mifcter, Ajit Kumar Mitter and 
Tarkeahwar Nath (in 97), N. Sabay 
(in 690) and K. K. Sinha (in 558 and 
569) — for Respondents. 

Wort J< — These appeals relate to a 
claim to certain lands the particulars of 
which are given in the Schedule to the 
plaint in Second Appeal No. 1046 of 1933. 
The claim is in respect of tauzi No. 1604 
and accretions thereto since the date upon 
which this tonzi was settled. The settle* 
ment> as will appear from the statement 


By a decision of this Court in Appeal 
from 0. D. No. 67 of 1916^ Das J. as he 
then was and Foster J. came to the con- 
clusion that the sabject-mabter of the 
eettlement was 2877i bighas and nob, as 
contended for by the defendants in the 
action, 569 bigbas. I make reference to 
this matter at this stage of my observa* 
tioDsas the alternative argument on behalf 
of one of the respondents is different from 
that which was advanced in the Court 
below. It is perfectly clear from the plaint, 
the written statement, the issues framed 
and the judgments of both the Courts that 
the question upon which the parties made 
their case to depend was whether the set- 
tlement was of 2877^ bighas or the lesser 
area to which I have referred, and which 
according to the plaintiff bad never been 
deffned or demarcated. It is quite clear 
from the plaint that it was contended that 
the lesser area was the subject.matter of 
the settlement by Government in 1863, 
that that eettlement was in a sense a mere 
paper transaction; that the 569 bighas, the 
subject-matter of the settlement, were to be 


of facts I propose to make, was made in 
1862. I propose to state my reasons for 
my coDolusioQS brieffy, although the argu. 
ment in the case lasted for a considerable 
time. There were only two points in the 
case: first, what was the enbjeot- matter of 
the Battlement of 1862, and, secondly, 
whether the plaintiffs in Second Appeal 
No. 1048 of 1933 bad acquired a title to 
the property in suit by adverse possession. 
The defendant's title to the land dated 
from the year. 1903 when this tonzi 
No. 1504 was sold by Government for 
arrears of revenue and parohased by the 
Mahaiani of Dumraon. The plaintiffs or 
their predece9Sor9*in.title were the default- 
ing proprietore. Some time prior to the 
year 1863 it was found, after survey, that 
mabal Bheopur Diar Gangbarar showed an 
excess of some thousands of bighas more 
than the proprietors were entitled to bold, 
and it was under those eiroomstanoes that 
the settlement was made. The question in 
this case and in a number of other oases 
that have arisen out of the same facts ta 
whether the subject-matter of«(he settle- 
ment was the excess of 3877t bighas which 
was found to exist or was 669 bighas odd 
as was contended for. The matter was de- 
termined in a previous suit (to which I 
shall make reference) on the oonetruobion 
of a rubkari (Ex. 12) made at the time of 
the settlement. 


found somewhere in the excess area of 
26771 bighas; that the balance between 
the 569 bigbas and the 2877^ bighas form- 
ed at the time of the settlement, and after- 
wards a part of the plaintiff's estate ; that 
the plaintiff remained oontinuoosly in pos* 
session; that the sale for arrears of revenue 
(to use the words of the Judge) was mis* 
conceived; that the Maharani purchased 
DOtbiog and did not, as a result of that 
porebase, obtain possession. It is not diffi- 
cult to see the reason why this case and 
this case only was advanced by the plain, 
tiff. I am not forgetting the fact that since 
the date of the settlement there were ac- 
cretions to tonzi No. 1504 and the alterna- 
tive argument was that the defendants 
were in possession of something more than 
what they were entitled to even if their 
title to tauzi No. 1504 were established. 
It seems to me that the whole case was 


made to depend and did depend upon the 
question whether 2877 bighas was the 
subject-matter of the settlement or nob. I 
repeat what I said a moment ago that it is 
not difficult to understand the reason why 
the plaintiffs advanced this case, the reason 
being that if they could only show that 
the subject-matter of the settlement was 
for the lesser area, it not being denied (in 
faot the r e be ing no dispute) that thev 

1. B^u Singh V. Maharaja Kefiho 

Prasad, A. F. 0. D. No. 67 of 1916. 
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always remained in possession o( their estate 
Gangbarar, it would necessarily follow (if 
the area 569 bigbas was undefined and 
undemarcated) that they remained in un. 
interrupted possession of the whole subject 
matter of the settlement of 1662. 

The two points to be decided are, first, 
whether the subject-matter of the settle, 
ment was, as is contended for by the plain- 
tiffs in Second Appeal No. 1048 of 1933 or 
as was decided by this Court in 1919 in 
the case to which I have made reference, 
and, secondly, whether, even if title passed 
by the sale and purchase of 1903, the plain- 
tiffs remained in possession by having ac- 
quired title by adverse possession, or, to 
put it more accurately, by their title bav- 
ing revived by their remaining in adverse 
possession. 

The neit fact to be noticed after the 
settlement of 1662 was the sale of 1903 for 
arrears of revenue. According to the Jndge 
in the Court below possession was not 
acquired by the purchaser, bat in 1911, 
the Mabarani having died in 1907, the new 
Maharaja brought the action out of which 
Appeal from Original Decree No. 57 of 
1916^ arose. He claimed possession of the 
tanzi which was purchased in 1903 and 
succeeded in the trial Court, succeeded also 
io this Court, and an appeal before the 
Judicial Committee of the Privy Council 
was dismissed. The same argument which 
is advanced in this case was advanced in 
that case, and Das J. during the course of 
bis judgment, more particularly on the 
cODStrnction of Rubkari of 1862, came to 
this conclusion : 

The important passage in the docoment runs as 
follows : 'It is clear that by the measurements 
made by the Tahsildar and the Kanungo 2677 
bigbas 10 kathas was found in excess to the 13077 
15 kathas of the survey area out of which 1923 
bigbas occupied by the river Ganges which having 
devastated the cultivated etc. area out of the sur- 
vey area is now flowing and 384 bfghas 8 kathas is 
UDcultivable. Bhagar and Nala lying below the 
Karara on the south, and 569 bigbas 12 katbas 
is found eulturable and fit for assessment of rent.' 
It is in my opinion Impossible to misunderstand 
the meaning of the Deputy Collector. 569 bigbas 
12 katbas was found fit for assessment of rent. 
This does not mean that 669 bigbas 12 kathas 
were to be formed into a separate estate. This 
argument In my opinion is inadmissible on the 
admitted history of the accreted lands of Sheopoi 
Diar. 

The learned Judge then goes on to refer 
to the fact that it had been the history of 
that particular estate that an area less 
than the whole in every new settlement 
had been assessed to revenue. I refer to 


that passage because the learned Judge in 
this case comeg to a conclnsion different 
from that arrived at by Das J. in that 
case on the ground that there has been 
another and more accurate translation of 
the Rubkari, and, secondly, that there are 
other documents which throw light on the 
meaning of the Rubkari. It is to be noted 
in this connexion that subsequent to the 
settlement of 1862 the new tauzi was 
transferred from Ballia, a district in the 
United Provinces, to Sbababad Collectorate, 
and it is on the entries in the Sbababad 
Collectorate that the learned Judge in this 
case depends for his view that the estate 
known as taozi No. 1504 consists of 569 
bigbas and not 2677i bigbas. In 'my judg- 
ment the decision of the learned Jndge in 
the Court below on the footing that the 
translation of the Rnbkari was more accu- 
rate is quite unjustified. According to Das J. 
the translation of the Rubkari, so far as 
this particular matter was concerned, was 
this: that 569 bigbas “was foond cultorable 
and fit for assessment." The passage, as 
translated by the trial Jndge, was '"that 
569 bigbas 12 katbas which was cultivated 
was found suitable for settlement and 
assessment of revenue." 

It seems to me to be perfectly clear 
that the learned Judge of this Court in 
coDstroing that document was not in any 
way inflnenced by the nee of tbs word 
tranelated as 'rent’ in contradietinction 
to 'revenue', emphasis was being placed, 
as is placed in this case by both the 
Courts below, on the word 'eettlement'. It 
is perfectly clear that whf^t the Govern- 
ment was considering at that time was oot 
whether the land was fit to be settled, but 
whether the land, being fit for settlement 


vith tenants, was assessable to revenue, 
^nd Das J. came, and in my judgment 
'ightly came, to the conclusion that what 
vas being settled was 2877 bigbas and 
;hat 1900 odd bigbas were allowed to 
•emain free of revenue by reason of the 
act that the shifting of the Ganges north- 
ward bad inundated that quantity of land 
>f the plaintiffs or their predecessors-in- 
Me and that they therefore bad lost, from 
iheir revenue-paying estate, that area. The 
lame conclasion was arrived at by two 
Fudges of this Court in 15 P L T 342 at 
). 347, where Rowland J., who delivered 
;he jndgmenb of the Cour t, observed : 

2. Mt. Dharlchoa Kueri v. Bamyed Kuar, U93^ 
A I R PAt 4fiS=164 I 0 1032 = 16 P L T 


342, 
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It is trod a demarcation did oot follow. The fact 
however that one sum of revenue was assessed on 
Gangbarar and a difierent sum separately assessed 
OD Naubarar, is in itself an indicatioo ol the 
intention *oi tbo revenue authorities to keep the 
latter as separate property separately liable for Us 
own arrears. Had it ^eu otherwise a lump sum of 
revenue would have been dxed for the entire com- 
bined estate, and in case of default the entire 
estate would have been liable to sale. In my 
opinion the new estate comprised the area of 
2877i bighas boonded on the north by plot No. 
920 and this definite block of land was the security 
charged with the payment of R$. IIOI. 

It seems to me that the oqI^ point 
^hich coald possibly arise in this Court id 
whether the decision of the learned Judge 
in the Court below, which is on appeal 
before os, is a decision on a question of 
fact or a Question of law. In my judgment 
so far as the question of the coDstruction 
of the Bubkari is concerned, it is a question 
of law, and, if we come to the conclusioo 
at which this Court on a proTious occasion 
has arrived (which in my judgment is the 
proper coneiruction in the case), it seems 
to me irrelevant to consider the entries in 
the Collectorate books, as the Judge in the 
Court below did, for the purpose of con. 
etruing that document which does not 
appear to mo to suffer from anything io 
the form of a latent ambiguity. Now, the 
other conclusion at which the learned 
Judge in the Court below has arrived, 
namely that it was a settlement of 569 
bighas undefined and nndemarcated, is a 
finding which in my judgment cannot 
stand, and I cannot express my reasons for 
coming to that conolnsion better than what 
Das J. did in the case to which I have 
referred. The learned Judge, referring to 
this argument which was then advanced by 
Mr. Sushil Madhab Mulliok, made this 
observation : 


One inevitable reeuU of the aocepUnce cf tb 
argwaent advanced by Mr. Mulliok bae bee 
entlrdy overl^ked by him. The regulationa pre 
vide that in the case of a eottlement by the Collec 
the lands arc to be deemed auffioient eocurlt 
lor (be payment of the revenue. 

. ^ ohseiTe here that Bowlaod J. 

m the jadgmeat to which I have referred 
makes the same or a similar obsorvatioa 
i^as J. then goes on * 

FSsSiii 

for non.^yment of Government tevenul. bcLai 

aent sufficient or otherwise for non*^y 

aont of Government revenue, 


Then the learned Judge made this obser- 
vatioQ which seems to me to conclude the* 
matter : such an assumption is clearly 
against the statute of the land, omnia ‘grae^umun 
tuT rite esse acta, and if an official act is proved to 
have been done, it must be presumed to have been- 
regularly done. 

The conclusion of the learned Judge in 
the Court below therefore cannot, stand, 
although, as I have already indicated, it 
was not 80 much the evidence upon which 
the learned Judge in the Court below 
relied for coming to his conclusion that th^ 
land was not demarcated as the lack of any| 
evidence on the point. That there could bo 
a presumption in the circumBtances that, 
there was no demarcation in my opinion is 
untenable. 


Having come to a conclusion on that 
point, the only other question to be deter* 
mined is whether the plaintiffs' title which 
disappeared by the sale of 1903 revived by 
adverse possession, as the Judge in the* 
Court below has held. Now the conclusion 
of the Judge was that the Mabarani never 
got possession in 1903. Had all the pre* 
sent parties been parties to the proceedinge- 
which arose ont of the action of 1911 there 
would have been an end of this case in 
favour of the dofeDdanta, but they were 
not parties is admitted. As regards the 
sale of 1903 the matter may be disposed of 
on the same reasoning as adopted by their 
Lordships of the Judicial Committee of the 
Privy Council in the deoision reported in 
18 P L T 257,® where reference was made 
to the conoluaioQ of the Jodge of this Coart 
which was to the effect that the Baj bad 
not taken possession after the revenue sale 
and the presumption was that the posses, 
sion continued as before and that pre. 
sumption is supported by the fact that an 
action was brought in 1911. Their Lord, 
ships say that : 

Their Lordabips cannot agree that the approach 
in the present question is accurate. U it be once 
ebown that tha lands in dispute passed by the 
reveoDo sale of 1909, tboro can in law be no pro* 
sumption that, contrary to the purobaser's rights, 
the old proprietors remained io receipt ol rent 
from the agricultural tenants. 

Even if there is anything in the argu. 
ment which was advanced that the present 
plaintiffs were not honnd by the sale of 
1903, it seems to me that the question of 
adverse possession can be determined on 
other grounds. The Judge in the Court 

Bhagio^ Euar. 

^ ^ 60-3167 I O 8SS=16 Pat 
356^81 SLR 243=18 P L T 267 (P 0), 
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below bas held that adverse possession ran 
from the year 1903 ; that by 1916, when 
delivery of possession was given, the plain- 
tiffs title revived. In my judgment that is 
an erroneous conclusion. If adverse posses- 
sion was ruuning from the year 1903 and 
if the learned Judge in the Court below bas 
held that the plaintiffs were in adverse 
possession from that date, then that con- 
clusion would ordinarily be a conclusion of 
fact and would be binding on this Court in 
second appeal. But the real question in 
dispute is whether as a matter of law limi- 
tation did run from 1903. The learned 
Judge decides that it did, because it was a 
purchase by the Mabarani and the rever- 
sioners who brought their suit in 1911 got 
possession somewhere in 1916. They were 
already barred by reason of adverse title 
which would revive. That conclusioD is on 
the footing that this property was not a 
part of the Ha] estate but was the stridban 
of the Mabarani. Several decisions have 
been relied upon for that contention. One 
is the case in 14 I A 63.^ Before referring 
to that case I would refer to the decision 
in 20 I A 12^ which was relied upon. 
Their Lordships observed at p. 23 of the 
report : 

The appellant's counsel contended that the 
savings of a Hindu widow must be presumed to have 
been made for the benefit of her hueband's estate. 
Without examining the precise resnlt of the deci- 
sions. it is sufficient to say that in this case there 
is DO room for any such presumption, for the 
corpus of the estate never came to the widow, but 
was taken by Sham Churn MuUiok under the will. 

It does not seem in my judgment to be a 
clear authority on this point, but the case 
to which I referred earlier does in my 
judgment settle the principle. There their 
Lordships observed : 

Where a widow comes into possession of the 
properties of the husband, and receives the income, 
and does not spend it, but invests it on the pur- 
chase of other property, their Lordships think 
that, prime facie, it is the intention of the widow 
to keep the estate of the husband as an entire 
estate, and that the property purchased would, 
prime facie, be Intended to be accretions to that 
ostate. 

Here I do not think there is any doubt 
that the property was purchased from the 
savings of the income of the widow. There 
is no evidence to the contrary, nor indeed 


is it suggested that there was any income 
from her stridban property. In the absence 
of evidence it seems to me that the rule, 
which their Lordships laid down must be 
applied in this case and therefore prinaa 
facie this was a part of the Raj estate. In 
those circumstances the widow having died 
in 1907 limitation would run from that 
date. Quite clearly therefore by 1916 there 
was not suflicient time for the revival of 
the plaintiffs' title. It was contended how- 
ever, from 1907 till the date of the com- 
mencement of this suit there was more than 
12 years and that therefore their title had 
revived during that period. In my judg- 
ment that Is a contention which cannot be 
supported either on the facts or the law. 
It was not the plaintiffs' case In Second 
Appeal No. 1048 of 1933 nor was evidence 
directed to that question. Para. 13 of the 
plaint says : 

The cause of action of this auit arose on 24th 
April 1916, the day of delivery of possession as 
well as the commencement of the survey settle- 
ment operations at Buzar. 

Further reference is to be made in this 
connexion to para. 9 of the plaint. Bow- 
land J. bas noted in the judgment to which 
1 have made reference that an interruption 
in the occupation or possession of the per- 
son claiming title by adverse possession is 
sufficient to break the period. I would come 
to the conclusion that it is not open to the 
plaintiff to contend that a title by adverse 
possession was obtained between the year 
1916 and the date of this suit. As I stated 
at the commencement of my judgment, the 
parties made their case to stand or fall on 
two points, vis. whether it was a settle- 
ment of 2877 bighas in 1862 and secondly 
whether title by adverse possession was 
acquired before the year 1916 and on those 
points alone, and on those points the plain- 
tiff fails. In my judgment the appeals 
succeed and most be allowed with costs 
throughout. This judgment will govern all 
the appeals except Second Appeals Nos. 12 
and 13 which will be governed by the deoi. 
sion in Second Appeal No. 1056 of 1933 
which is not before us. 

Agarwala — I agree. 

R.M./B.K* Appeals allowed* 


4. Babu Shco Lochun Slogh v. Babu Saheb 
Singh, (1887) 14 Cal 887=14 I A 63=6 Sat 1 
(P C). 

fi Sowdamince Dafsoe v. Admlnlsfcrator.Goneral 
of Bengal, (1898) 20 Cal 438= 20 I A 12 = 6 
Sar 272 (P C). 
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Chintaman Mahto and oiherz — 

DeUndanU — Appellants. 

Babu Atnar Sinffh, Plaintiff and others, 
Defendants — fiespondents. 

Appeal No. 894 of 1936, Decided on ISth 
November 1938, from appellate decree of 
Jadicial Commiesioner, Chota Nagpor, 
Banchi. D/- 17th July 1936. 

(•) Ckolei Nagpur Tenancy Act (6 of 1908)« 
S. 139t ProvifO'^Rent suit Aled in Court of 
Deputy CommiuloBer^QuMtion of title baring 
ariMn, juit transferred to Civil Court « Suit 
will be goveroed by Rules of Civil P. C. ~ 
Appeal from deeUion in suit lies to Judicial 
^ommiMioner. 

Where a eait for rent U Instlbuied Id tbe Coort 
of the Dopotv CommlsaiODer but by reason of a 
queatioa of title haTlng arisen owing to the intro* 
ductloD of some Interveners, the Deputy Commis- 
sioner transfere tbe case to the Civil Court, the 
snlt will be governed by the ordinary roles of 
'Civil Procedure Code, and not by tbe provisions o! 
Obota Nagpur Tenancy Act and therefore an 
appeal from the decision of tbe Civil Court In 
such suit will lie to tbe Judicial Commiesioner of 
Obota Nagpur \ A I R 2934 P C 81 and AIR 
1928 Cal 666, RtU on. IP $$9 0 1 ; P 870 C 1] 

(b) Cbota Nagpur Tensmey Act (6 of 1908), 
*S. 177^Scope~S, 177 does not apply to suit 
‘‘commenced before Deputy Commissioner but 
transferred by bim to Civil Court. 

Section 177 applies only to a case tried before a 
'Deputy Commissioner, but where a ault having 

commenced in tbe Court of a Deputy CommU- 
aioner is subseqaently transferred by him to Civil 
Court for tbe purpose of deciding a question of 
lltia, 8. 177 docs not apply to such a salt i A I R 
■292$ Cal 656, Ref. (p $70 q jj 

B. C. De and D. N. Bacerjee — 

_ _ , ivr A-pptlUmts. 

li. K. Ohowdhary — for Respondents. 

Jadgment.— I d this appesi two qaes- 
•tioD0 aco raised : one is tbe oompetenoy of 
^e appeal to the Jadioial Oommissioner of 
vbota Nagpnr and therefore to this Court ; 
and the other with regard to the scope of 
■the issue to be tried in the snit which was 
a snit for rent by the respondent. Certain 
who are represented in this Court 
by Mr. De were joined as intervenors. The 
roit was commenced before tbe Deputy 
OoUeotor of Chota Nagpur, and in the ordi. 
nary course, would have been tried by him 
^th the rights given in such a suit under 
tbe provisions of the Obota Nagpnr Ten 
?.“?y Act. But by reason of the question of 
title which was raised by the Introdnotion 
of the intervener, the case was transferred 
by the Deputy Collector under the Proviso 

to 8, 189 of the Act, I aotioe in pasaiofl thftt 

1989 P /47 A 48 r yu«ir 


tbe words of that Proviso are of the widest 
possible terms ; it makes bo cODdition and 
gives apparently no limits. It provides that 
the Deputy Comcnissiooer may transfer to 
the Civil Court any class of suits or a 
particular suit; and I assume in the olr* 
comstances, as I have already stated, that 
tbe reason of this transfer was tbe question 
of title which was this. Tbe plaintiff had 
purohased tbe property and redeemed a 
person who was in tbe position of a zar. 
pesbgidar. His name is Choban Mahto and 
tbe question was whether the defendant, 
tenants had paid the rent to him or to the 
clients of Mr. De who claimed that they 
were the zarpeshgidara, that they lent the 
money in the name of Choban Mahto. This 
question waa raised nnder Issue 1, perhaps 
an Ifiaue which is not very a;ptly expressed; 
tbe Issue was — ''Does the relationship of 
landlord and tenant exist between the 
parties?" Evidence was gone into and in 
tbe trial Court the present appellants sue* 
ceeded, but tbe decision of the trial Coorb 
was reversed by the Judicial Commissioner. 


Mr. De argues that although the suit was 
transferred, it was governed by tbe terms 
of tbe Chota Nagpur Tenancy Act. that is 
to say, there was an appeal not from tbe 
Monsifs decision to the Judicial Comm is. 
aioner but from the decision of the Munsif 
to tbe Deputy Commissioner and it suffered 
from all the disabilities and restriotions of 
a rent suit under the Chota Nagpur Ten* 
anoy Act. In my judgment it is an argn. 
ment wbioh cannot possibly be accepted 
under any oiroumstanoos. The argument in 
effect IB this : that althotigb, to use a oollo. 
quialism, tbe Deputy Collector, by reason of 
this qnestion of title, had wiped his hands 
off the suit and pot it into tbe hands of the 
Civil Court, yet the Civil Court was bound 
not by the statutes and by tbe Civil Pro. 
cedure Code governing suits in that Court, 
bnt by the restrictions of the Court which 
bad transferred tbe matter. Id my opiiuon 
the matter is governed by the principle laid 
down by their Lordships of the Judicial 
Committee of the Privy Council in 61 1 A 
168* where their Lordships aay at p, 161 
of the Beport as followB : 

The respondant raUed a pwUmlnsry oWeoUon to 
the competency o( the pnaeot app«Al melntaialiig 
^at under fl, 4, sub^seo. 9, Provlnolal lueolvew 
Aot, the dmUton cl the Dlatrtot Court was fioM 

^ llmlled ^ht of appeal to the 
High Oogrt oudec 8, 76, snb-eeo. 9 , toj^ght o f 

(p ° iw=6; I A ua 
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further appeal beiog thereby excluded. But iu 
their Lordships* opinion this objection la not 
jnaiDtainable in view of the decision of this Board 
tn 43 I A 192^ iu which a similar objection was 
taken. 

It was held that when Boch a right of 
appeal is given to ordinary Courts of the 
country, the procedure, orders and decrees 
of that Court will be governed by the ordi- 
nary rules of the Code of Civil Procedure. 
That, in my judgment, if I may say so, is 
a weaker case than the one wUcb I have 
before me. In that case it was held that 
once it gets into a Court, the rules of that 
Court and that Court alone will govern the 
matter and there will be no further right 
of appeal This case is stronger than that 
case by reason of the fact that it was not 
an appeal to the Civil Court, but it was a 
transfer out and out; and once the case got 
there, the suit was governed by the roles 
lof the procedure of that Court. In my 
Ijudgment that point fails. 

Now, it has been held in a number of 
cases and I myself have been a party to a 
number of decisions of this Court that in a 
suit of this kind tried by the Deputy Com- 
missioner, the only issue is — whether the 
rent has been paid, and if paid, the person 
to whom and under what conditions it has 
been paid. I refer to S. 177» Chota Nagpur 
Tenancy Act. To put the matter in other 
words, the only issue possible in a case of 
that Mnd is the issue which the Section 
indicates. But this case was transferred for 
the purpose of deciding the question of title. 
There was nothing to prevent a Buit by an 
intervenor in an ordinary Civil Court trying 
a question of title, and in my judgment 
B. 177 applies only to a case teied before 
the Deputy CommissioDer. That Section 

provides : , , 

When In any suit before a Deputy Conunluioner 
under this Act between a landlord and a tenant, 
6tc. 

The answer to the argument is that this 
was not a suit before the Deputy Oommis* 
sioner although the suit bad commenced in 
that Court but had been transferred. In 
my judgment both the points fail and I am 
Bupported in my view of the first point and 
to some extent of the second point, in addi- 
tion to the decision of the Privy Council, 
from which I get support by inference, 
directly by the decision of the OalouUa 
High C ourt in 27 0 L J 281.^ The appeal 

2. Secretary of State v. Ohelikani Bama 

(1916) 8^ A I R P 0 21^88 I 0 902-=^89 Mad 
617=48 I A 192 (P C). 

8. Kshlrod Qoblnda v. Bajendra Naraln, (1918) C 
A I R Cal 666=8$ I 0 94=27 C L J 281. 


is dismissed with costs. Leave to appeal is 
refused. 

N.S./R.S. Appeal dismissed. 
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Harries C, J. and Manohab Lall J. 
Stfal Prasad Singh and ethers — 

Defendants — Appellants, 

V. 

Ajallal Mander and others, PlaintiSs 
and others. Defendants — 

Bespondeuts. 

Appeal No. 33 of 1936, Decided on 30tb 
January 1939, from decision of Sub. Judge, 
Bbagalpur, DA 30th July 1986. 

Hindu Law ~ Alienation Coparcanera ~ 
Legal necessity ^ Whether alienation ii for 
legal neceuity must be decided on facts of 
each cace ^ Adult members purchaibg pro- 
perty ~ Mortgage of ancectral property execu- 
ted for paying purchase price ^ Prohti of 
purchased property more than sufficient to 
cover interest on mortgage^Purebase held for 
beaeht of estate and family ~ Mortgage held 
executed for legal necescity and could not be 
challenged by minor members. 

Legal necsssity is not oondDed to transactions 
cl a purely defensive nature. If transactioDS are 
enter^ into which benefit the family and the 
estate and are each as a reasonably prudent man 
would enter Into such can be said to be supported 
by legal necessity : Cau late discussed ; A 1 B 
1938 Pet i4, Disunted. [P 878 0 1] 

It is impossible to lay down any hard and fast 
rule as to what should be and what should not be 
regarded as a purely speculative transaction In a 
particular case. In every case the (3ourt of fact 
will consider prominently and accurately whether 
the transactioD which is sought to be enforced In 
a particular case was for the benefit of the estate 
and this must be decided not from any a priori 
anrameuts but upon the facts of each case. 

(P 874 0 2 J P 876 0 H 

All the adult members of a joint family execu- 
ted a mortgage of the anoestral property. The 
consideration of the mortgage was to be wlied 
towarde the part payment of the purchMe priw or 
a certain property which the family had purohM* 
ed. The purchased property was in the village in 
which the family already owned other properties. 
From the financial point of view the purchase was 
a profitable transaotlon and Its approximate pro- 
fits were more than sufficient to cover the amount 
of interest on the mortgage amount ; 

Beld that the purchase transaction was for the 
benefit of the esUt© and family. The mortgage 
which was therefore executed to pay the 
price was one for legal necessity and hence It oonlQ 
not be challenged by the “,??? 

members of the family* [P 871 0 1 , 2 ; P 878 0 2] 

K. N. Maitra — for Appellants. 

L, K. Jba and K. N. Lai — 

for Bespondents^ 

Harries C. J. — This is a aefendants' 
appeal from a decree of the learned Bob- 
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ordiDato Jodge ot Sbagalpor decr66iDg tho 
plaiotiSs' claim io a mortgage suit. The 
plaintiffs brought the suit oofc of ^bich 
this appeal arises to enforce a simple coort« 
gage dated 21st Febraary 1921, which had 
been execated by defendant 1 for himself 
and as guardian of his minor sons, defen. 
dants 4 to 7, by defendant 2 for himself 
and as gnatdian of bis minor son, defendant 
6, and by Deo Narain Singh, since deceased, 
for himself and as guardian of bis minor 
sons, Anant Lai Singh and Sital Prasad 
Singh, defendant 3. The mortgage was for a 
sum of Ks. 2000 which was to carry interest 
at the rate of 12 per cent, per annum com. 
poundable yearly. The mortgagee was Saukhi 
Mandar, deceased father of plaintiff 1 and 
grandfather of plaintiff 2 and great.grand. 
jfatber of plaintiffs 8 and 4. The considera. 
tioD for this mortgage, namely Bs. 2000, 
was required for the payment of part of the 
porebase price of certain property pur. 
chased on behalf of the defendant family 
and to pay an antecedent debt and bouse, 
hold expenses. Certain payments were 
made from time to time and the snit was 
brought to recover Bs. 6838.12.0 being the 
amount of principal and interest then due. 
The learn^ Subordinate Judge held that 
the plaintiffs were entitled to a mortgage 
decree, but be was of opinion that the rate 
of interest, namely 12 per cent, per annom 
compound able yearly, was excessive. He 
allowed simple interest at 12 per cent, per 
annom and accordingly decreed the claim 
for Be. 4402. Against this decree the de. 
fondants other than the executants of the 
mortgage bond have preferred the present 
appeal, The defendants form a joint Hindu 
family and by way of defence it was plea, 
ded by the minor mem bare of the family 
that the mortgage bond in suit was not for 
legal necessity and such has been the con- 
tention before us today. 

In the first place it was argued that the 
part of the consideration for this mortgace. 
VIZ. Be. 1426. which was applied towards 
the payment of the purchase price of pro. 
party bought by the family, could not pos. 
eiDly be regarded as money borrowed for 
legal newssity. It appears that on the day 

20th%lh executed, i. e. the 

Kai? J mem- 

bers of the family, who executed the mort- 
gage dee^ pnrehased certain properly from 

149 ?^“* Kentiar aod Bs. 

1425, part of fcbe money borrowed from the 

g^ntiffe. WM apphed in paying Pareyag 

Kapri for this property. Both the eale d^ 


and the mortgage were registered on the 
same day, namely the 2drd February 1921. 
It has been urged on behalf of the defen. 
dant-appellants that the plaintiffs wholly 
failed to prove that there was any need 
whatsoever for the family to purchase this 
property end that mortgaging the ancesirral 
property in order to pay the purchase price 
was a speculative and risky transaction. 
The learned Subordinate Judge held that it 
was a transaction beneficial to the estate 
and family and such as a reasonably pro. 
dent manager of an estate would enter into. 
Before us it hae been contended that there 
is DO evidence whatsoever to support this 
finding. Plaintiff 1 himself gave evidence 
and stated that the holding purchased by 
tbe defendant family was a productive bold- 
ing and yielded more paddy than did tbe 
plaintiffs' own holding which was contigu- 
oud to it. According to the plaintiffs, their 
own land yielded 4 to 5 maunds of paddy 
per bigba. If the purchased property was 
more productive, then it is clear that it 
would yield some 90 maunds of paddy at 
tbe rate of about 6 maunds per bigba, the 
purchased property being ISbigbasodd. II 
90 maunde of paddy could be raised from 
tbe purchased land, then it would yield 
approximately a profit of about Bs, 180. 
Such would be more than sufficient to cover 
the interest at the rate allowed by the Sub- 
ordinate Judge. Ocunsel for tbe appellants 
argued strenuously that the Court should 
not rely upon a general statement such as 
that made by tbe plaintiffs in this case. He 
has argued that the plaintiffs should ad. 
duce definite evidence of tbe actual amount 
of produce raised by the defendants yearly 
from the land in suit. Clearly the plaintiffs 
can never be in a position to give such evi- 
dence. All tbe plaintiffs can do is to pro. 
dnee the best evidence they can to show 
that tbe purchase of tho property by the 
defendant family was a transaction which 
at the time it was entered into was bene, 
fioial to the estate. 


Li. L I Presens cose they have shown 
that the produce of the land is more than 
sufficient to pay the interest; but that is 
not all. The transaction was entered into 
by the three adult members of the family, 
and a Court may safely assume that these 
three members would not aot unreasonably. 

thought at the 
time that the transaction was for thehene- 
fit of the famUy, and it appears to me that 

abundantly eatab. 
lished this. The family has retained this 
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property and aotually owog it today. In 
these oircomstances, it is very difficult for 
any Court to hold that the transaction was 
not for the bene&t of the estate. Further, 
the defendants held land in this village and 
at the time they entered into the transact 
tion under discussion they also purchased 
shares in the village from other persons. In 
short, the defendants were increasing their 
bolding in this village, presumably, with a 
view to making it more productive and eco- 
Domio. In those oiroumstances, the learned 
Judge accepted the plaintiffs' contention 
that this transaction was for the benefft of 
the family* The only evidence adduced by 
the defendants is hardly worthy of notice* 
One so-called independent witness was call- 
ed to state that the purchased property 
was not productive. The witness held pro- 
perty near by, and when he was asked how 
many maunds of paddy he raised per bigha, 
be wanted the Court to believe that he did 
not know. When a witness of that kind is 
pot forward, it is impossible to say that 
the learned Judge was wrong in rejecting 
the defendants' evidence. 

Beliance has been placed by counsel for 
the appellants upon a case of this Court, 
5 P L J 622.^ In that case it was held that 
actual compelling necessity was not the sole 
test of the validity of an alienation by a 
manager acting without the express consent 
of the other members and a Bench laid 
down that when it could be shown that the 
transaotioD was one which was clearly 
beneficial to the interests of the family as 
a whole, such was valid, and the consent 
of the other members would be impU^ 
though not expressly given. In this parti- 
cular case it was eventually held that a 


purchase of property was not beneficial to 
the estate and that money borrowed to 
finance the purchase was not borrowed for 
legal necessity. Certain observations of 
Dawson Miller C. J. have been relied on by 
the appellants; but in my view those ob- 
servations must be confined to the particu- 
lar facts of the case. At page 627 the 

learned Chief Justice observed : 

It iB not desirable to lay down any general pro- 
position which wonld limit and define the various 
oases which might be classed under the term bene- 
ficial as above used. It la clear however that all 
transactions of a purely speculative nature would 
properly be excluded. 

The Court appears to have thought upon 
the ev idence that the transaction was a 

1. Bam BiU. Singh y. 

air Pat 441^68 1 0 803=6 Pat L J fix* — 

1 P L T 686. 


risky and speculative one and nowhere 
does the learned Chief Justice lay down 
that facts such as established in this case 
do not prove that the transaction was 
beneficial to the estate and the family as a 
whole. This case to which I have referred 
was cited in 7 Pat 796* where a Bench of 
this Court held that a manager of a joint 
Hindu family has power to charge ancestral 
property by loan or mortgage in case of 
need or for the benefit of the estate. The 
test in each case is whether it was a traos- 
aotiOQ into which a prudent owner would 
enter in the ordinary course of manage- 
ment in order to benefit the estate. In this 
case the case in 5 P L J 622^ was closely 
considered and the effect of the decision 
discussed. It ie pointed out that the earlier 
case laid down no general proposition and 
was a decision upon the facts of that parti- 
cular case. The question has been very 
recently considered by this Court in 17 Pat 
549^ in which it was held that the karta 


of a joint Hindu family being merely a 
manager and not an absolute owner, the 
Hindu law has, like other systems of law, 
placed certain limitations upon bis power 
to alienate property which is owned by the 
joint family. The Hindu law.givers how- 
ever could not have intended to impose 
any such restriction on bis power as would 
virtually disqualify him from doing any. 
thing to improve the conditions of the 
family. The only reasonable limitation 
which can be imposed on the karta is that 
be must act with prudence, and prudence 
implies caution as well as foresight and 
excludes hasty, reckless and arbitrary con- 
doofc. The manager is not allowed to enter 
into any transaction which is speculative 
or fraught with risks or which may in- 
volve a possibility of loss to the family 
and the Court will not encourage him 
either to part with the joint family pro. 
perty or to encumber it merely in order to 
increase the immediate income of the pro- 
perty, because a prudent person will not 
sacrifice a certain and stable income in 
favour of the mere prospect of a better 
income. In exceptional circumstance how- 
ever the Court will uphold the alienation 
of a part of the joint family property by a 
karta for the acquisition of new property, 
M for example where all the adult memy 

S Jfto Mohammad v. Bikoo Mahto, \\ 

A I B Pat 180 = 116 1 0 88=7 Pat 798=10 

8. ^IjJlh Prasad v. BlndaPrawd Singh, (193^ 
88 A I B Pat 97=180 1 0 147—17 Pat 649 
19 P L T 919. 
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bers of the jotnfc family with the knowledge 
aYdUabl6 to them and possessing all the 
necessary ioformation about the means and 
requirement of the family are coDymcad 
that the proposed purchase of the new 
property is for the benefit of the estate. 

These authorities make it abundantly 
clear that this Court does not confine legal 
necessity to transactions of a purely defen* 
siTe nature. If transactions are entered into 
which benefit the family and the estate 
and are such as a reasonably prudent man 
would enter into, each can be said to be 
supported by legal necessity. The view 
taken by this Court has been consieteotly 
held of late by the Allahabad High Court 
— see the Full Bench deoisione in 50 All 
969^ and 55 All 1.^ These two cases were 
later considered in the Full Bench case in 
57 All 605^ in which it was especially laid 
down that the eKpression ‘'for the sake of 
the family'* occurriug in the text of the 
Mitakebara or the expression ‘'benefit of 
the estate*' has a wider meaning than mere 
compelling necessity, and is not limited to 
transaotioDs of a purely defensive nature. 
The Full Bench further held that the 
authority of the ease in SO All 969^ bad 
not been overruled or ebaken by tbe Privy 
Council decision in Si All 56i.^ In this 
latter case their Lordships of tbe Privy 
Council held that a mortgage securing a 
loan to finance a business wbioh was not 
ancestral was not binding on tbe minor 
members of the joint family and Mnkerji X 
in his judgment in 65 All at p. 6 was of 
opinion that this deciBion of their Lord- 
ships overruled tbe earlier Allahabad case, 
60 All 969.* Solaiman 0. J, and King J. 
took a contrary view and this latter view 
was accepted in the most recent Full 
Bench oase, 57 All 605.* 

A contrary view appears to have been 
taken by Wort J. in 17 Pat 168.* He held 
that although no precise defioUion of what 
18 a benefit to the joint family estate can 


4. J^at Naraln Uathura Das, (19Q8) 16 A 1 
841 ^ ^ 484=60 All 969=26 A L 

6. Amrej Singh t. Shsmbu Singh. (1932) : 

1 i j 896 ° 

®’ (1886) 92 A I 

1 L J m (P B). ° 606 = 191 

7. Benare. Bank. Ltd. ▼. Hart Naraln. (1982) 


be given, it is well established that jeopar. 
dtzing a property, which is already tbe 
property of the joint Hindu family, for the 
purpose of purchasing another property can 
never, under any circumstance, be consi- 
dered a benefit to tbe estate. Bowland J. 
who was also a member of tbe Bench, did 
not agree with tbe proposition laid down 
by Wort J. In that particular case tbe 
transaction was such as no reasonably pm* 
dent man would have entered into, and 
Bowland J. held upon that ground that the 
transaction was not supported by legal 
necessity. In my judgment the observations 
of Wort J. are not in accordance with the 
antborities of this Court supported as they 
are by tbe decisions of the Allahabad High 
Court to wbioh I have referred, which 
have laid down that an alienation of family 
property may be Bupported by legal neces- 
sity if tbe transaction was at the time 
when it was entered into for the benefit of 
the family and was such as a reasonably 
prudent man would enter into at that time. 
In the present case, as I have stated, all 
tbe adult members joined in this bransao* 
tioD. The property purchased was in the 
village in which tbe family already owned 
property, and from tbe evidence of tbe 
plaintiff coupled with the fact that this 
property has been retained, it is clear that 
the purchase was from the finanoial point 
of view a profitable transaction. It was a 
transaotioD for tbe benefit of tbe estate and 
family and eminently one which a reason* 
ably prudent manager would enter into. In 
these ciroumstances, the adult memhere of 
the defendants' family were entitled to raise 
money and to charge the family property 
with the repayment of that money. That 
being bo, the learned Judge wae right in 
holding that legal necessity bad been estab-' 
lished for this item. 

^ 1 have some donbt whether tbe plain- 
tiffs were bound to prove legal necessity 
with regard to tbe item which I have die- 
ooseed. Tbe adnlt members of the family 
negotiated with Pareyag Kapri for the pur. 
chase of his property, and on 18th Febru. 
ary 1921 had made a contract with him 
and paid a certain sum as earnest money. 
The sale deed was executed on 20 th Febru 
ary 1921, and on that day tbe family owed 
Pareyag Kapri a sum of Rs. 1426. On the 
foilowing day this money was borrowed 
from the plaintiffs and the mortgage exe. 
euted. It may be argued that this mortgage 
was entered into in order to obtain money 
to pay an antecedent debt, and if that be 
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the true view of the traosactioti no ques- 
tioQ of family necessity arises. On behalf 
of the appellants however, it could be con- 
tended that the borrowing wae in fact a 
part of the transaction of purchasing this 
property. This aspect of the case howeyer 
was not pressed before us. The matter is not 
of great importance, because, however the 
borrowing is regarded, the mortgage, in my 
view, was a valid one which was binding 
on the property. If the money was bor- 
rowed to pay an antecedent debt, clearly 
the mortgage bound the property. On the 
other band, if the borrowing was part of 
the transaction of purchasing the property, 
then the mortgage is a valid one for legal 
necessity by reason of tbe fact that the 
transaction was one which was beneficial 
to the estate and tbe family and was one 
which a prudent manager would have en* 
tered into. No argument has been addressed 
to us upon the evidence as to tbe other item 
which goes to make up the total sum of 
money advanced. Tbe learned Judge held 
that legal necessity was established for this 
item and with that view I agree. Tbe 
interest given in the decree exceeds the 
principal sum by Bs. 402. It has been coo* 
tended by tbe appellants that 8s. 9. 10 and 
11, Bihar Money-lenders Act, apply to 
this case; but this Bench is bonnd by the 
Full Bench decision in 20 P L T 1.^ This 
point involves a oonstruction of various 
Sections of the Government of India Act, 
and that being so, it appears to me to be a 
fit case in which a certificate should be 
granted under 8. 205 of that Act. 


Manohar Lall J. — I agree. The very 
nature of tbe question, which requires to 
be answered in tbe present case, namely 
whether tbe mortgage of the ancestral pro- 
perty of the defendants in order to pay tbe 
purchase price of Pareyag Kapri's land was 
a speculative and risky transaction, indi- 
cates to my mind that this is eminently a 
question of fact and must be answered on 
the findings of facts and circumstances of 
this particular case. This view is in accord 
with tbe quotations from several judgments 
of this Court given by my Lord tbe Chief 
Justice in the judgment just delivered. But 
the learned advocate for tbe appellants 
relied strongly on the observations of 
Wort J. in 17 Pat 168® where the learned 
Judge states at p. 172: 


9 . Sadftnand Jha v. Aman Khan, (19S9) 26 A 
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I bava no hesitation in going so far as to sar 
that joopardUing a property, which is already the 
property of tbe joint Hindu family, for tbe pur- 
pose of purebasing another property can never 
under any circumstances be considered a benefit to 
tbe estate. 

Tbe facts found in that case were that 
the money was taken by a joint family on 
the security of a mortgage bond in order to 
obtain a usufructuary mortgage of certain 
property. The final Court of fact bad found 
that the income of tbe property which the 
ancestors of the defendants took in uau- 
fructnary mortgage from the plaintiffs was 
Bs. 60 per annum only out of which Ba. 9 
was payable as Government reveuue with 
the result that tbe profit was only Bs. 51 
a year excluding the collection charges : 
bub the interest payable to tbe mortgagees 
was about Bs. 75 a year calculating at a 
simple rate although interest in arrears 
was agreed to be compounded. The learned 
8ubordinate Judge pub the question to be 
answered in this form : '*tbe question is 
whether on these facts tbe transaction was 
(or the benefit of tbe joint family." He 
after a review of the entire evidence in the 
case came to tbe conclusion that the'trans- 
action appeared on the face of it to be of a 
speculative character and disadvantageous 
to the interest of the joint family. I am of 
opinion, therefore, that it was not necessary 
for Wort J. to lay down tbe proposition in 
the broad form which is enunciated in the 
quotation referred to, because tbe finding 
of fact was quite sutScient to dispose of tbe 
appeal. But as tbe observation in quota- 
tion is couched in a general form I, with 
great respect, give my reasons why I do not 
agree with it. In the very deoision of the 
Judicial Committee referred to by the 
learned Judge at p. 171 of 44 1 A 147 ® it is 
stated that in their Lordships* view it is 
impossible to give a precise definition of it 
(benefit to tbe estate) applicable to all 
cases. In the case of 5 P L J 622 abo 
referred to by Wort J., the learned Chief 
Justice at p. 627 states : 

It Is not desirable to lay down any general pro- 
position which would limit and define the various 
which might be classed under tho Um 
beneficUl as above used. It Is clear however that 
all transactions ol a purely speculative nature 
would properly be excluded. 

In my opinion these two authorities 
amply justify the view that it is impossible 
to lay down any bard and fast rule as to 
what sh ould be and what s bo uld not 

^wnna® {1917 )Va?^^ 1 0 792 

s=44 I A 147=40 Mad 709 (B 0). 
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ireg&rded aa a purely speoQlatiye traneao* 
jtion ID a particular case. In every case the 
Court of fact will consider prominantly Md 
accurately whether the transactioa which 
{is sought to be enforced in a particular ca^ 
iwas for the benefit of the estate and this 
most be decided not from any a priori 
arguments but upon the facts of each case. 
I agree with the doubting opinion ex« 
^pressed by Bowland J., that it is impossu 
ble to endorse the proposition that it can 
never be beneficial to an estate to acquire a 
fresh property by hypothecating ancestral 
property for the purpose. It is to be 
noticed that Bowland J. was able to dis* 
pose of the case upon the clear findinga of 
facts in the case which were that the trans* 
actions in qnestion were not each as a 
prudent manager would or should have 
entered into on behalf of the family estate. 

M.S./B.R. Order accordingli/. 
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Mohamad Noor aho Chattebji JJ« 

J)ulhin Kamlapati Devi — Plaintiff ^ 

Appellant. 

V. 

Jageshwar Dayal and others — 

Defendants — Respondents. 

Appeal No. 56 of 1936i Decided on 16th 
November 1938, from original decree of 
Sub- Judge, Shahabad, D/.16th August 1935. 

(a) judicMa ^ Subsequent auil li not 
barred by ret judicata if Court which tried 
prerloue tuit it ineoaapeleat to try lubcequent 
euit. 
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(c) Traotfef of Properly Act (18S2), S. 92 
as ameoded in 1929— S. 92 whether retrotpcc- 
tive (Quart}* 

Whether S. 92 Is retrospective in Its 

(d) Mortgage — Subrogation — Subsequent 
mortgagee advancing money to mortgagor to 
pay off decree of prior mortgagee — Inters 
mediate mortgagee made party to ^ decree^ 
Remedy to enforce right of suhrogatiem would 
be hy way of suit and not hr ezeculion 
subititution in place of original deeree^hotdec 
•^Caute of action for ouch suit ariiee Ironi 
date when mortgage decree was paid off. 

Subrogation means substitution, for the person 
redeemiog is subatitated for the incumbraDcet 
whom he has paid o9. The ineumbraoce that is 
paid off is treated as assigned to the subrogee who 
la regard^ as an assignee in equity. The supposed 
assignment however does not necessarily carry 
with it all the cooseqneocea that would fiow 
from a legal assignment. The subrogee, no doabt| 
acquires the rights and power of the incumbrancee 
whom he has paid off. Ha cannot acquire any 
higher rights. But it does not follow that the 
remedies for enforcing those rights are the same m 
those that were available to the prior Incumbte- 
ncer. In other words, the remedies of a subrogee 
are not co.extensive with those of the original 
creditor. The remedies for enforcing the right ot 
subrogation will depend on the equities of each 
particular ease. iP 377 0 1. 91 

Where the sabdeqnent mortgagee has advancodi 
money whereby the deoree of the prior mortgagee 
is paid oS and the inUrmediate mortgagee was 
party to the decree, the remedy of the subeaqnent 
mortgagee to enforce the right of subrogation 
woold be by way of euit and not by oxecutionaftefi 
substitution in the place of the ortginal deoree* 
holder. The cause of action for suoh suit arlsee 
not from the date when the right to sue on the 
original mortgage acorned but from the date when 
the mortgage decree was paid off : A I R i93d 
All 33, Ril* on; 39 Cal $S7 (P C); AIR 293$ 
Pat 499 and AIR 1937 Uad 632, EzpU 

tP 378 0 1, 9J 


For the bar of res judicata under See. tl.OivU 
P. 0., to apply one of the essential ooodltlons ia 
that the Court which decided the former suit 
must be oompeteot to try the subsequent salt. 
Oonaequently the subsoquent suit eannot be barred 
by res jndioata by reason of the deolsion in the 
previous euU if the Court which tried It le not 
oompetent to try the subsequent suit. [P 877 0 1] 

Transfer of Property Act (1882), S. 74 
^Subiequeol mortgagee advancing money to 
m^tgagev to pay off decree of prior mortgagee 
—He is entitled to eubrogation ngalait inter* 
« mediate mortgagee, 


E»ea imdec the old law though 8. 7i wu by 
terms limited to say eeoond ot other subseqae 
mortgagee paying off the next prior mortgagee, t 
right of subrogation could be eUimed byperso 
and under conditions other than those merlon 
in S. 74. The subsequent mortgagee who advauo 
money to the mortgagor with which a deoree 
.prior mortgageo was paid off Is entitled to subroc 
4100 i^lnet an intermediate mortgagee t 20 C 

^ iS 3 

*{P CA Ref, [p 0 


(e) Mortgage — Subrogation — Case of sub* 
•equent mortgagee paying off prior mortgage 
eut of bis own poelcet and ease where mort* 
gagee advances money to mortgager lor pur- 
pose of paying off prior mortgage— Difference 
between explained. 


There is some distlnoUon between the oase 
where a person interested in a mortgaged property, 
either as subsequent mortgagee or otherwise, payi 
off a prior mortgage out of his own pookst in ordee 
to protect bis own interest and the ease where 
under a new oontmot of mortgage a person who 
thereby booomes a mortgageo advanoos money to 
the mortgagor for the express purpose of paying off 
a prior mortgage. In the former olaas of oases snb* 
rogation arises by operation of law whettts in the 
latter class It arises under a contract. When 
there b a oontraot there U no roasoo why it 
should not be deemed to give rise to a new cause 
of action. [p 379 q q] 

# (f) MorigAse — Subrog«U«Q— Prior mort- 
gage paid in full by number of pereons— They 
are entitled to claim subrogadon tn proportioo 
to amouate they have reipecdyely paid* 
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Though a right o( subrogation cannot be claim* 
ed DDless the prior mortgage has been redeemed in 
full, it does not mean that the redemption most be 
effected entirely bj the particular person erho 
claims subrogation. All that is neceasarj Is that 
the mortgage dues must have been inlXj satisfied. 
For instance, if three persons, A, B and C advance 
monej with which a prior mortgage is redeemed 
In full, tbej are entity to claim subrogation in 
proportion to the amounts they have respectively 
paid : A I E 1937 All $88, Bel. on. tP 380 C 1] 

Kbnrsaid HnsQain, D. N. Varma and 
Kanhaiyaji — for Appellant » 

Mahabir Prasbad, M. N. Pal, Hariacs 
Kamar.BrabmadeTaNarayaD^A. B. N. 
Sinha and HarinaDdan Siogb — 

for Respondents. 

Chattarji J« — This ia ao appeal by the 
plaintifT tvho brought a suit to euforce a 
pimple mortgage dated 12tb February 1930 
executed by defeodauts 1 to 5 and 10 for 
Bs. 6000 carrying compound interest at 1 
per cent, per mensem with yearly rests. 
Defendants 1 to 10 constitute a joint 
Mitakshara family of which defendant 1 is 
the karta. The properties covered by the 
mortgage bond in suit are (1) sixteen annas 
share of Mouza Sahiara, toozi No. 4690 ; 
(2) five annas four pies share out of sixteen 
annas of Mouza Sabiara, toozi No. 9522 
and (3) sixteen annas share of Mouza Moap 
Khard» touzi No. 11,826. These three toge* 
ther with ^me other properties bad b^o 
hypothecated under two earlier simple 
mortgage bonds dated 25tb May 1913 and 
16tb August 1914 in favour of one Sakhi 
Oband. He sued on those two mortgage 
bonds and obtained a preliminary decree 
for Bs. 9000 on 16th February 1928 which 
was made final on 27tb September 1928. 
The decree was put to execution and the 
mortgaged properties were sold. It was to 
set aside that sale that the loan on the 
mortgage bond io suit was taken. The 
mortgagors raised farther sums by loan and 
it is not disputed that those sums with the 
Bs. 6000 borrowed under the bond in suit 
were deposited in the execution case of 
Sakbi Chand with the result that his mort* 
gage decree was satisfied and the execution 
sale was set aside. In the mortgage suit of 
Sakbi Chand the present defendant 13 
who held a subseQueot mortgage dated Ist 
June 1916 was impleaded as a defendant 
and he was a party to the mortgage decr^ 
and the execution case that followed. His 
mortgage dated Ist June 1916 comprise 
two out of the three properties mor^aged 
under the bond in suit, namely, (l) sixteen 
annft^ share io Mouza Sahiara, touzi 
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No. 4690 and (2) sixteen annas share in, 
Mouza Moap Khurd, toozi No. 11,828. 

Defendant 13 brought a suit {No. 6/126- 
of 1930) in the First Court of Munsif at 
Arrah to enforce his mortgage, impleading, 
besides the mortgagors, the present plain, 
tiff as a subsequent transferee. In that 
suit the plaintiff did not appear and an ex 
parte preliminary decree was passed oz^ 
27th February 1923. The plaintiff made 
an application under 0. 9 B. 13 for setting 
aside the ex parte decree but it was die* 
missed and the order of dismissal was up.^ 
held on appeal. The final decree was pass, 
ed on 7tb April 1984. The present suit was 
filed on 6tb September 1934. The plaintiff 
has asked for a mortgage decree, claiming* 
a right of subrogation as against defen. 
dant 13 in respect of the prior mortgagee 
Sakhi Chand *8 decree of 1928. The plaintiff 
has further asked for a declaration that the 
mortgage decree obtained by defendant 13 
in bis Suit No. 6/125 of 1930 in the Court 
of First Munsif at Arrah Is ultra vires aud 
inoperative. 

Defendants 11, 12, 14 and 16 have been 
impleaded as subsequent transferees. De* 
fendant 15 has been impleaded as be is a 
benamidar for th^ mortgagors in respect of 
some of the mortgaged properties. Defen. 
dants 2 to 5 and 10 filed written state, 
ments but they did not contest the suit at 
the final hearing. One of the objections 
raised by them is that the rate of interest 
is hard and unconscionable. The suit was 
contested by defendant 13 only on the 
grounds inter alia that bis decree in Suit 
No. 6/126 of 1930 operates as res judicata, 
that the plaintiff's claim for subrogation is' 
not tenable and is also barred by limita- 
tion. The learned Subordinate Judge has 
accepted the plea of res judicata and dis. 
missed the suit as against defendant 13. 
He has however overruled the other de- 
fences raised by that defendant. He has 
passed a mortg^e decree against all the 
remaining defendants. He has ordered that 
out of the three properties in suit only one, 
namely five annas four pies share out of 16 
annas of mouza Sahiara, touzi No. 9622, 
shall be sold free from iooumbrance while 
the remaining two properties shall be sold' 
subject to the prior incumbrance of defen- 
dant 13 under his mortgage decree in Suit • 
No. 6/125 of 1930. The plaintiff has pre. 
ferred this appeal. 

The only point raised on behalf of the * 
appellant is that the claim for subrogatiom 
is not barred by res judicata. It is pointed" 
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out that the decree of defeodant 13 in Siut 
No. 6/125 of 1930 was passed by the Court 
of Muosif at Arrah whereas the present 
suit which is valued at Bs. 8625 was Bled 
in the Subordinate Judge's Court at Arrab. 
Obviously the Muosif s Court which pass* 
ed the decree in favour of defendant 13 in 
Sait No. 6/125 of 1930 was not cotnpe* 
teutto try the present suit. For the bar 
of res judicata under S. 11, Civil F. C.i to 
apply one of the essential conditioos is 
that the Court which decided the former 
suit must be competent to try the subse* 
queot suit. Coosequeutly, the present snit 
cannot be barred by res judicata by reason 
of the decision in the previous Suit 
No. 6/125 of 1930 of the Mnoeifs Court at 
Arrah. The learned Subordinate Jndge has 
altogether overlooked this aspect of the 
case and bis decieiou on the question of res 
judicata most be set aside. It has been con* 
tended on behalf of the respondent that 
the question of competency of the former 
Conrt to try the subsequent suit must be 
decided with reference to the point of time 
when the decree in the former suit was 
passed. Even then the plaintiff's claim for 
enbrogatioD wonld exceed Be. 5000 at the 
time when the decree in the suit of defen* 
dant 13 was passed. This contention, there* 
fore, is of no avail to the reepondent. 

Mr. Mababir Prasad, the learned conn* 
eel appearing for the reepondeoti has 
attempted to support the decree of (he 
learned Subordinate Judge on the ground 
that the plaintiff's claim for subrogatioo is 
barred by limitation. His oontention is 
that by subrogation the plaintiff merely 
acquired the rights nnder the prior mort* 
gages dated 25th May 1918 and 18th 
Angust 1914 and the snit to enforce the 
claim for snbrogation sbonid have been 
brooght within 12 years from the accrual 
of the causes of action on those two mort* 
gages and the present suit, having been 
brought on 6th September 1934 is barred 
by limitation. In the first place, there are 
no materials on the record to show when 
the causes of action on the two prior mort* 
gages 10 question arose. In the second place, 
the argument proceeds on a misconoep* 
tion of the rights and powers acquired by 
isnbrogation. Subrogation, of course, means 
substitution, for the person redeeming is 
Bubstitotdd for the incumbrancer whom be 
hw paid off*. The inoumbianoe that is paid 
off IS treated as assigned to the subrogee 
who IS regarded as an assignee in equity. 
The supposed assignment, however, does 


not necessarily carry with it all the con.j 
sequences that would fiow from a legaU 
assignment. 

Id the Transfer of Propert;^ Act, as it 
stood before the Amending Act 20 of 1929, 
the term '*sub rogation" was nowhere used 
but the principle of subrogatioo was im* 
perfectly expressed in Se. 74 and 75 of the- 
Act which have been repealed by the 
Amending Act 20 of 1929. The new S. 92* 
wbtoh has been introduced by the Amend* 
ing Act 20 of 1929 expressly deals with 
subrogation. However, even under the oldf 
law though S. 74 was by its terms limited' 
to any second or other subsequent mort- 
gagee paying off the next prior mortgagee, 
it was consistently held that the right of 
subrogation coo Id be claimed by persons 
and under conditions other than those men* 
tioned in S. 74. In 10 Cal 1035^ and 21 
Cal 70^ their £x>rd8hips of the Judicial 
Committee upheld the rights of subroga* 
tion eveu in favour of purchasers. In 27 
All 325^ decided by the Judicial Committee 
the right of subrogation was allowed in 
favonr of a subsequent iocombranoer pay. 
log off a decree on a prior mortgage. Again 
in 39 Cal 527^ their Lordships of the 
Judicial Committee held that the subse* 
queut mortgagee who advaoeed money with 
which a prior mortgage was paid off was 
entitled to subrogation against an inter* 
mediate mortgagee. The law as laid down 
by these and other judioial decisions hae 
DOW been enaoted and olearly expressed in 
the new Seo, 92, T. P. Act. In the present 
case the transaotiona in question took plaon 
More the new 8. 92 came into force. There 
is some controversy as to whether 8. 92 is 
retrosiMtive in its operation. But without 
going into that controversy, I shall deal 
with the case as if it is governed by the law 
as it stood before the new 8* 92 came into* 
force. It is not disputed that even under 
the old law a person in the position of tbn 
present plaintiff would acquire a right of 
subrogation. 


Now the question is, how is this right 
to be enforced ? The subrogee, no doubt . 

T, Pumamal PrqmsQkddai. 
(E?0)^ 10$6 * It I A 1S6 = 4 Bar 543- 
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acquires the rights and power of the in« 
cumbrancer whom be has paid off. Ho 
cannot acquire any higher rights. But it 
does not follow that the remedies for en. 
forcing tho^e rights are the same as those 
that were ayailable to the prior incnm. 
brancer. The decision of the Judicial Com* 
mittee in 27 All 325^ which I have already 
referred to furnishes a clear example. In 
that case a prior mortgage decree was paid 
off by the sabsequont mortgagee who was 
a party to the decree and by virtue of his 
right of subrogation thereby acquired he 
wanted to be substituted in the place of 
the decree^holder and to continue the pro* 
ceeding but he was not permitted to do so 
on the ground that the decree was satisfied 
and the proceeding came to an end. He 
then brought a suit to enforce his right of 
sabrogatioo which was decreed and the 
decree was upheld by their Lordships. This 
decision is completely destructive of the 
idea that the position of a subrogee is 
exactly that of an assignee of the prior 
incumbrance. Of coarse, there the question 
of limitation did not arise but the effect 
of the decision is that though the rights 
acquired by anbrogation may be the same 
as those of the original creditor the reme* 
dies for enforcing such rights may be dif* 
fereot. In other words, the remedies of a 
iSnbrogee are not co- extensive with those of 
the original creditor. The remedies for en* 
|forciDg the right of subrogation will depend 
ion the equities of each particular case. In 
the present case, as in 27 All 325, the 
remedy to enforce the right of subrogation 
would be by way of suit and not by execo* 
tion after substitution in the place of the 
original decree. bolder. That being so, the 
:]uestioQ is, when would the cause of action 
for such suit arise ? To hold that the cause 
of action would arise from the date when 
the right to sue on the original mortgage 
accrued would amount to a denial of the 
very right of subrogation that was unques* 
tionably acquired upon payment of the 
mortgage decree, because a suit on the ori- 
ginal mortgage might have already become 
barred when the decree was paid off or 
even when the decree was passed.^ The 
result would be that though the original 
oreditor could execute his mortgage decree 
the subrogee would be in the position of 
bringing a suit on the original mortgage 
which had already become barred by lapse 
of time. Again, when a mortgage has 
ripened into a decree the mortgagee's rights 
are determined by the decree and he can 


no longer lay any claim on the basis of bis 
original mortgage and consequently the 
subrogee who has paid off his decree can* 
not put forward any claim on the basts of 
the original mortgage; bis claim must be 
limited by the decree. Ha can only claim 
to recover the amonnt of the decree he has 
paid off with snch interest as was allowed 
by the decree. Thus the position would be! 
quite inconsistent if we were to hold that 
the remedy of a subrogee who has paid off 
a mortgage decree is to bring a suit on the 
original mortgage. His cause of action for 
a suit to enforce the right of subrogation 
would arise from the date when the mort. 
gsge decree was paid off. To hold otherwise 
would be, in my opinion, opposed to justice 
equity and good oonsoience. In the present 
case, defendant 13 was a party to the 
mortgage decree of Sakhi Cband and was 
liable to pay the decree. The decree was 
however satisfied partly out of the money 
advanced by the plaintiff and partly out of 
funds raised by the mortgagor himself. 8o 
by tbe plaintiff's payment defendant IS's 
property has been saved and it would be 
most inequitable to hold that the plaintiff 
by his payment acquired no rights at all. 
I am supported in this view by tbe Full 
Bench deoieion of tbe Allahabad High 
Conit in 58 All 602.^ 

Mr. Mahabir Prasad has referred to tbe 
cases in 39 Cal 627/ 1 Pat 780® and 50 
Mad 626.^ In the Privy Council case in 89 
Cal 527* the facte, briefly stated, were 
these : There were successive mortgages in 
respect of certain properties, tbe earliest 
being for Bs. 12,000 under a zarpesbgi deed 
dated 20tb November 1874 and the latest 
being for Rs. 12,000 under a simple mort* 
gage bond dated 17th February 1688. Tbe 
money'under the zarpesbgi deed was repay- 
able at the end of Jeth 1294 Fash (June 
1887; September 1887 in tbe judgment is a 
mistake). Tbe zarpesbgi was redeemed on 
16th July 1888 with the money borrowed 
under the last mortgage of 17 th February 
1888. The assignee of the last mortgage 
brought a suit to enforce it on 22nd Sep* 
tember 1900 claiming priority in respect of 
the zarpesbgi ag ainst certain intermed iate 

6. Alam All ▼. Bcnl Cbatau, (1986) 93 A I R All 
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morkgageea who were impleaded in bhe suib. 
The inbermediake mortgagees themselves 
had already sued on their respective mort- 
gages and obtained decrees in esecation of 
which the respective mortgaged properties 
were sold. To all these decrees except one 
the last mortgagee was a patty. Their 
Lordships held that in the suit on the last 
mortgage the claim for priority in respect 
of the zarpesbgi was barred by constructive 
res judicata as against those intermediate 
mortgagees in whose suits the last mort- 
gagee was made a party. As againet the 
remaiDiog intermediate mortgagee who in 
his soit failed to implead the last mort- 
gagee the latter's claim for priority, though 
otherwise tenable, was held to be barred 
by limitation. Their Lordships observed as 
follows : 

Bat as the Rs. 12.000 were under the zarpesfagi 
deed of SOth November 1674 repayable In Jeth 
1261 FasU (September 1887). and this suit was not 
brought uQlU SSnd September 1900 the claim ol 
the plaintiffs to priority ie barr^ by Art. 1S9, 
Seh. 2. Limitation Aot, 1877. 


In the first place, it is to be noticed that 
the suit was brought after 12 years not 
only from the data when the money on the 
zarpesbgi deed was repayable bub also from 
the date when it was repaid with the 
money borrowed on the last mortgage, the 
latter date being Ifith July 1888. It was 
on this latter date that the right of sub- 
rogation accrned. The question whether 
limitation would run from the date when 
the money on the zarpesbgl deed was re- 
payable or from the date when the right of 
subrogation accrued upon payment of that 
money was not raised or decided as it was 
immaterial, the claim being barred in 
'either case. In the second place, the mort- 
gage nnder the zarpeahgi deed had not 
ripened into a decree. In cases where enb- 
rogation is claimed by reason of payment 
of a prior mortgage decree to which the 
intermediate incumbraocers were parties 
different considerations may arise. On these 
grounds the said decision of the Privy 
OooQcll is really of no assistance to the 
respondents. 

J Pat 780® the facts were these : A 
eobsequent mortgagee obtained a decree on 
Ills mortgage in execution of which he pur- 
chased the mortgaged properties. The judg. 
ment-dabtore made an application under 
O. 21, R. 90, Civil P, 0., to set aside that 
eale. Pending that application the decree- 
holder paid off a decree on a prior mortgage 
which had in the meantime been put to 
jexeoution. The proceeding under 0. 21, 


R. 90 ended in a compromise by which the 
sale was set aside on the judgment-debtors 
paying the decretal amount. The subse- 
quent mortgagee then brought a suit against 
the mortgagors to enforce the earlier mort- 
gage by right of subrogation or, in the 
alternative, for a personal decree against 
them. The claim to enforce the earlier 
mortgage was dismissed as barred by limi- 
tation as the suit was brought more than 
12 years alter the accrual of the cause of 
action on that mortgage. The suit was 
however decreed, being treated as a simple 
action for reimburaemeot. Das J. who deli- 
vered the judgment (Coutts J. concurring) 
relied on the decision of the Privy Conncil 
in 39 Cal 527.® While dealing with the 
facts of that Privy Connell case the learned 
Judge fell into an obvious error in suppos- 
ing that the suit was well within time if 
the right to enforce the earlier security 
under the zarpeshgi deed could be consi- 
dered to have arisen on the date on which 
the zarpeebgi was redeemed. In fact the 
suit was beyond 12 years even from that 
date, the date of institution of the suit 
being 22nd September 1900 and the date 
of redemption being 15th July 1888 (not 
17tb February 1888 as stated by Das J.). 
There is also some dietinction between the 
ease where (as in the Patna case) a person 
interested in a mortgaged property, either 
as subsequent mortgagee or otherwise, pays 
off a prior mortgage out of his own pooket 
in order to protect bis own interest and the 
case where (ae in the present case) nnder a 
new coutracb of mortgage a person who 
thereby becomes a mortgagee advances 
money to the mortgagor for the express 
purpose of paying off a prior mortgage. lo^ 
the former class of oases subrogation arises; 
by operation of law whereas in the latter 
class it arises under a contract. When 
there is a contract there is no reason why 
it should not be deemed to give rise to a 
new cause of action. 

The case in 50 DIad 626^ appears to have 
been decided on the assumption that the 
inference deduoible from the Privy Gounoil 
decision in 27 All 326® is that limitation 
would run from the accrual of the cause of 
action on the original mortgage. With all 
respect I am unable to agree with this view 
or with the view also expressed therein as 
to the applicability of the Privy Council 
decision m 39 Cal 627.® In my opinion the 
cause of action for the present suit, ao far 
as the claim for subrogation is concerned 
arose on 13th February 1980 when the 
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prior mortgage decree was paid off and 
therefore do question of limitation cao 
arise. 

Another question was raised as to whe- 
tber the plaintiff who paid only a part of 
the mortgage decree could claim the right 
<of subrogation. The law on the subject 
'is that a right of subrogation cannot be 
claimed unless the prior mortgage has been 
redeemed in full. It does not mean that the 
redemption must be effected entirely by the 
'particular person who claims subrogation. 
lAU that is necessary is that the mortgage 
Idues most baye been fully satisfied. For 
instance if three persons, A, B and C, ad- 
yance money with which a prior mortgage 
lis redeemed in full, they are entitled to 
Iclaim subrogation in proportion to the 
'amounts they have respectively paid. In 
support of this proposition I may refer to 
the case in I L R (1937) All 880.® 

The question then arises as to the ex. 
tent of the amount in respect of which the 
plaintiff will be entitled to claim priority 
against defendant 13. As I have already 
indicated, the plaintiff's claim must be 
limited by the decree that has been paid 
off. It has been satisfactorily proved that 
the entire sum of Rs. 5000 advanced by 
the plaintiff was utilized for the satisfac. 
tioD of the decree. She is entitled to recover 
this sum with interest at the rate allowed 
by the decree. She has however claimed 
compound interest at the rate of 12 per 
cent, per annum according to the stipula- 
tioD in her own mortgage bond which is 
not enforcible against defendant 13. A eerti. 
fied copy of the decree has been filed in 
this Court and we accepted it in evidence 
as we considered it necessary for the ends 
of justice. The copy has been marked Ex. 3. 
It shows that the decretal amount carried 
interest at Re. 1.2.0 per cent, per mensem, 
the decree being on compromise. The plain, 
tiff would therefore be entitled by virtue 
of subrogation to recover Rs. 5000 with 
interest at Re. 1-2.0 per cent, per mensem 
thereon from 13th February 1930. But on 
behalf of the minor respondents 6 to 9 it 
has been contended that in view of the 
Bihar Money-lenders Act (Act 3 of 1938) 
which came into force on 15th July 1936, 
the plaintiff is not entitled to interest at 
more than 9 per cent, per annum. It is not 
necessary to go into the question whether 
the Bibar Money, lenders Act is appl icable 

T. Hlra SiDgh v. Jai Siogb, (1937) 24 A I R All 
568 ^ 171 I 0 163 = I li R (1937) All 680== 
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in this case, because the learned advocate 
on behalf of the plaintiff. appellant has 
agreed to reduce tbe interest to 9 per cent, 
simple. The plaintiff's claim therefore will 
be reduced accordingly against all the 
defendants. 

Id tbe result tbe appeal is allowed and 
the decree of tbe lower Court will be modi, 
fied as follows: The suit will be decreed for 
Rs. 5000 principal with simple interest at 
9 per cent, per annum from 13th February 
1930 till tbe expiry of three months frono 
this date together with proportionate costs 
of the lower Court and full costs of this 
Court (the appeal being valued at Bs. 2500 
only). If the defendants do not pay within 
three months from this date the amount 
that will be thus found due the mortgaged 
properties shall be sold for realization of 
tbe same with interest thereon at 6 per 
cent, per annum from the expiry of the said 
period of three months till realization, 

Mohamad Noor J, — I entirely agree. 

d.s./h.s. Decree modified. 
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Eamaldhari Lal and others — 

Decree*holders — Appellants. 

V. 

Kamleshtvari Sahay — JudgmentMblor 

— Respondent. 

Appeal No, 125 of 1938, Decided on 
24tb January 1939, from original order of 
Sub.Judge, Bhsgalpur, D/. 20th April 
1938. 

Cml P. C. (1908). S. SI aod O. 21, R- 21— 
Scope of — Applleotion lor eiecution by arrotl 
of judgmeot- debtor ^Judgment* debtor cennot 
object on ground tbet decree-holder ibouJd 
hrti proceed egeinct property end be permitted 
to proceed egeinit perron only on failure of 
bU remedy egeinit property, 

A dccree holder bei the right to decide whether 
be should eiecute the decree for money by arceet 
A tbe judgment-debtor or by ettaohment and sMe 
of property or by both. The diieretlon giren to the 
Court by 0. 91, R. 21 to refuse limulUneoui «e- 
DUtlon against tbe person and the property does 
not extend to compeUiog the decree-holder to teie 
either one of these methods i A I B 1926 Lah UO, 
Foil. tP 0 21 

Where a judgment. debtor being perfectly cap- 
able of paying is unwilling to do so and the 
decree-holder applies for execution by 
lodgment-debtor an objection to the application 
cannot be taken on tbe ground that tbe dec^ 

holder ought in the first instance, to levy ex«utloa 

against tbe property and only be 
levy execution against tbe person on failure of n« 
remedy against the property : 4 Oal 681 ; f Bom 
301 and 9 All 484. Btf. [P 381 ^ 
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If it i9 considered an a'bnormal tbicg foe a 
geDtIeman of vealtb and podtlan to be arrested, 
tbis should be beesuse it is an aboormai thing for 
£Ocb a geotleman to evade, avoid, delay and ob* 
struct payment of his just debts : and a debtor 
trho is able to pay but does net pay is id the posi* 
tioo of a person In contempt of Court. The proper 
course for such a person is to purge his coutampt 
by fuldUing the order of the Court and paying the 
decretal amoont. (P SS9 C 1] 

S, N. Bose — for AppsUants. 

D. L, Naodkeolyar “ for Sesponimt. 


BowlaDd J. — This is ao appeal by the 
decree*holder who sought to execute a 
decree for mooey against one of his judg. 
ment. debtors who happened to be io the 
original tranaaction not the person pri* 
marily liable bat a sarety. The decree, 
holder has applied to the execQling Court 
to execate the decree by the arrest of this 
jodgtxient. debtor and the latter objected, 
firstly, that he being the surety and not 
the principal person liable, exeention should 
cot be levied against him nutil all means 
of exeention against the principal judgment* 
debtors had been exhausted. That first ob- 
jection was disallowed by the Subordinate 
Judge and rightly eo. The second objection 
was that the decree.holder if be could pro- 
ceed against this judgment-debtor, ought, 
in the first instance, to levy execution 
against the property and only be permitted 
to levy execution against the person on 
failure of his remedy against the property. 
This objection the Sobordinate Judge al- 
lowed on the grounds that the objector bad 
sufficient properties against which the 
decree.hoIder might proceed in the first 
instance, and that there was nothing oon- 
yincing to show that the objector was 
likely to obstruct or to leave the jurisdic- 
tion of the Court or that be bad dishonestly 
transferred, sold or removed any of his 
property or oommitted any other act of 
bad fmth. 


For the appellani-deeree-holder, it is 
^CTed that th» are not grounds on which 
a Court should disallow an application for 
the arrest of a defaulting jDdgment.debtor, 
that the decree, bolder is given by the 
0«e the option of choosing the manner in 
which he will aak the Court to execute his 
decr« and that except as specifically pro- 
vided in the Code, it is not for the Court to 
impose restrictbns on this freedom of 
choice of the decree-holder, Eeferenoe U 
made to the decision in 6 Lah 548' in 

Klshsu Chand v. Hakim Singh. 
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which it was held that the decree-bolder 
has the right to decide whether he should* 
execute the decree for mooey by arrest of 
the judgment. debtor or by attachment and 
sale of property or by both ; and that the 
discretion given to the Court by Order 21,1 
Buie 21, to refuse simultaneous execution i 
against the person and the property did' 
not extend to compelling the decree.holder 
to take either one of these methods. The 
decision was founded on an examination of 
S. 51, Civil P, C., and of O. 21, Br. 11 (1), 
11 (2) and particularly Clause (j) and B. 17. 
B. 30 is also referred to. Beliance is placed 
on observatioDs of the Bombay High Court 
in 7 Bom 301^ to the effect that the credi- 
tor has a right to all tbe assistance which 
the law can give him. For tbe respondent 
we have been referred to the amendment 
made in Sec. 51 of the Code subsequent to 
the above admission. Tbe Amendment Act 
of I9S6 inserted a proviso placing some 
restrictions on tbe right of the decree, 
bolder to obtain an order for arrest against 
the judgment.debtor. The Court must be 
satisfied either (a) that the jndgment-debtor 
has done or is likely to do certain things 
desired to defeat tbe decree; or **(b) that 
the judgment.debtor baa or has bad since 
the date of tbe decree the means to pay the 
amount of tbe decree or some substantial 
part thereof and refuses or neglects or has 
pfosed or neglected to pay tbe same, or** 
(c) that the decree was for a liability of a 
peculiar nature. 


Now in dealing with tbe objection of tbe 
judgment.debtor, tbe Subordinate Judge 
has referred to tbe absence of matters re. 
ferred to in Cl. (a) of tbe proviso ; but he 
has not paid any attention to Cl. (b) and it 
18 substantially the case of the decree, 
holder that arrest ought to be ordered on. 
the ground that tbe judgment.debtor is’ 
perfectly capable of paying but is unwill. 
ing to do so. The objector took tbe follow- 
ing^ M grounds Nos. 10 and 11 of his 
petition of objection in the lower Court : 


(10) T^t tbd petUlooer is a mao who holds 
high positioD ia soeiely and it is only with a view 
to Jower him In tbe estimation of the public that 
such a wrong step is taken ; 

‘l** peHkioDer has got snfBcleot pro- 
parties and henee the decree-holders ooght not to 
haTe prayed tor warrant of acieat. ^ ^ 


It bu b^n submitted to ua that the 
appheatioD for ar rest was made with the 

’’ Q^'^bhal Narandas. (18S3) 
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purpose of humiliatiug the jodgmeDt.deb. 
tor. On the other baud the appellant main, 
tains that the sole purpose of applying for 
arrest was to obtain payment of the jodg« 
ment-debtor. The objection taken shows, 
in my opinion, a misconception of the prin. 
ciples which should govern the relations 
between creditors and debtors. If it is con* 
sidered an abnormal thing for a gentleman 
lof wealth and position to be arrested, this 
should be because it is an abnormal thing 
for such a gentleman to evade, avoid, delay 
and obatmot payment of bis just debts; 
and a debtor who is able to pay but does 
not pay is in the position of a person in 
contempt of Court. The proper course for 
such a person is to purge his contempt by 
fulfilling the order of the Court and pay 
the decretal amount. The petitioner before 
the Subordinate Judge took an objeotion 
that be was not liable; but this was asking 
the Court to go behind the decree and a 
party against whom a decree has been 
passed is not entitled to be judge in his 
own cause and to choose whether it should 
or not be executed against him. He is not 
entitled to resist execution merely because 
he is dissatisfied with the decision in the 
suit. On the legal point, I entirely agree 
with the decision in 6 Lab 548^ which 
seems to be in accordance with the current 
of authority in earlier decisions under the 
old Code in the Calcutta and Allahabad 
High Courts, 4 Cal 683^ and 9 All 484.* 
The Lahore decision, which I have cited, 
shows that the view of the Bombay High 
Court is on similar lines. 

I would allow the appeal and set aside 
the order of the Subordinate Judge. I would 
disallow the objeotion of the jndgment* 
debtor and direct that the execution case 
be restored and do proceed according to 
law. Mr. Bose for the appellant has assured 
us that in order to give the respondent an 
opportunity of satisfying the decree and 
avoiding arrest, his client will not take 
steps for the arrest of the respondent with- 
in two months. The appellant will get his 
costs of this appeal and of the objection in 
the Court below. 


James J. — I agree. 

N.s./R.K. Appeal allowed. 


3. Baja Cbundet Roy y. Shama Soondari Debi, 

4. JoS tlaw'^Baot Lal. (1867) 9 All 464 - 

1867 AWN 101. 
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Fekua Mahto and others — Plaintiffs 

Appellants, 

V. 

Babu Lal Sahu and others — 

Defendants — Respondents. 

Appeal No. 155 of 1937, Decided on 17tb 
November 1938, from appellate decree of 
Jndictal Commissioner, Chota Nagpur, D/. 
30tb September 1936. 

Mortg«g^'R«deKDpHoo~Mortgage wUb po«* 
teiiiOD by tenant ^ Owing to defouU of raort* 
gogee io poMeuion to poy rent bolding lold in 
execution of rent decree and purcbaied by 
landlord ^ Morlgagor*< right of redemption U 
extinguUbed and doer not revive when holding 
if later on purcbaied by mortgagee. 

Where a tenant has mortgaged his property with 
possession and the mortgagee in possession who is 
bound to pay rent has made default io payment 
of rent in consequence of which the bolding ie 
brought to sale by the landlord in execution of the 
rent decree and purchased upon such sale by the 
landlord himself but later the property comes into 
the bands of the original mortgagee, the mortgagor 
has DO right for redemption when the rent sale is 
not proved to be iraud^ent. Because the equity of 
redemption is forever extinguished by the sale in 
execution of the rent decrees and does not revive 
when the mortgagee eventually obtains the pro* 
perty x Al R 2936 Pat 43i. Foil; 20M 1 A640 
(P 0); A 2 R 2926 P O 93? and A I R 293? All 
?i?, ExpUandDisiing. [P 883 C S; P 884 0 1, 2} 

B, C. De and E. E. Bauarji — 

for Appellants, 

Ray Guru Saran Prasad, N. E. Praead II, 
L. E. Chaudhury and Bay Paras Nath 

— for Respondents. 

Harries G« J, — This is a plaiutiffs' 
aecond appeal against a decree of the lower 
Appellate Court dismisding their suit for 
redemptioD. The facts which gave rise to 
this litigation are somewhat oomplioated 
and it is necessary to set them out iu some 
detail. In the year 1886 the ancestors of 
plaintiffs 1 and 8 and defendants 8 to IQ 
mortgaged their tenure in village Haratn 
to one Mt. Bondar Euar. In 1892 the mort. 
gagors sold their rights to Braj Lal who 
paid up the money due on the mortgage and 
thus redeemed it. Later Braj Lal mortgaged 
the property to Nawal Kishore. 

In the year 1898 the ancestors of plain* 
tiffs 1 and 3 and defendants 8 to 10 again 
mortgaged the same village to defendants 1 
to 7 and by the terms of this mortgage 
the latter who were given possession wwe 
bound to pay the rent due in respect of the 
tenure and were made liable in 
for any loss occasioned by their defauK. 
After this mortgage litigation ensued 
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hetvfetn Nawal Kishore.^ho was the mort* 
^agee coder Braj Lal'e mortgage aod 
defeodaots 1 to 7 aod others aod e? 0 n* 
tually Nawal Kisbore actaally obtaioed a 
decree (or possession of this Tillage. 

OTer be oeTer eiecoted the decree and never 
obtaioed possession of the village. Defen. 
daota 1 to 7 appear to have been heavily 
engaged in this litigation and (ell lo arrear 
with their rent. On I8tb July 1904< an 
eight annas share in this village was sold 
to Ramsewak Sahu in execution of a rent 
decree which the owners of the village had 
obtained. Oo 12th November 1904 the re« 
maioing eight annas share in this village 
was sold to A. T. Peppee in execution of 
another rent decree obtained by other 
owners. Therefore by the end of 1904 the 
whole of this village bad been sold in exe* 
cntioD of rent decrees to Ramsewak Saha 
and A. T. Peppee. These two purchasers 
entered into possession of the property and 
remained in such possession until the year 
1919. On 22Dd May 1919« defendants 1 to 
3 porcbased the eight annas share held by 
Ramsewak Sahn and oo lOtb August 1919 
they purchased the other eight aunas share 
held by A. T. Peppee. By the eud of 1919 
therefore defendants 1 to 3 who were the 
mortgagees under the mortgage executed 
in the year 1898 bad become the owners of 
the eixteen annas in this village. On 9tb 
February 1933 the original mortgagors» 
namely plaiotifTs 1 to 3 and defendants 6 
to 10, sold twelve annas of their alleged 
mortgagor rights to plaintiffs 4 and 6. The 
plaintiffs contended that they still held the 
equity of redemption in this mortgage and 
brought the present suit claiming redemp* 
tioD. 

The principal defence was that the equity 
of redemption had been extinguished in the 
year 1904 when the whole of this village 
had been sold in execution of the two rent 
decrees. It was argued that once the equity 
of redemption bad* been extinguished it 
oould not be revived thereafter by reason of 
any purchase of the property by the ori- 
ginal mortgagees. The trial Court held that 
the mortgagora* rights had not been extin- 
guished and accordingly decreed the suit, 
but on appeal the learned District Judge 
held that the 'mortgagors* rights were ex. 
tinguished by the sale in execution of the 
rent decrees in 1904 and therefore the 
plaintiffs had no right whatsoever to redeem 
the property. 

There can be no qaeation that the defen/ 
dants who were the mortgagees under the 


mortgage created in 1696, were bound to 
pay the rent due in respect of the tenure. 
This they failed to do aod accordingly rent 
decrees were obtained and the whole village 
was sold under these two decrees. The trial 
Coart appears to have held that the failure 
to pay rent was deliberate and intentional, 
and I am far from clear as to what the 
learned Subordinate Judge meant by the 
use of those words. The plaintiffs bad 
attempted to show that the mortgagees had 
deliberately refrained from paying rent in 
order that the property should be sold in 
execution of rent decrees and purchased by 
their benamidars. It was hotly contended 
that one of the purchasers in these sales 
namely Sahu, was a benamtdar for the 
mortgagee defendants, but the trial Court 
held as a fact that Baba's purchase was a 
bona hde one. It was not suggested that 
A. T. Peppee 's purchase was as benamidar 
for the defendants. Though the trial Court 
found that the purchases were not made by 
benamidars, yet it came to the conclosioD 
that these sales were fraudulent and ac- 
cordingly held that the mortgagors* intoroet 
was not extinguished by them. The learned 
District Judge on appeal came to the con. 
elueioD that it had been established that 
the defendants wore guilty of any fraud. 
All that was established was that the mort- 
gagees bad failed to pay the rent and that 
the village had in oonsequence been put up 
for sale in execution of rent decrees obtained 
by the owners. All therefore that can be 
alleged against the mortgagees is that they 
failed to pay the rent doe in respect of the 
tenure, and there is no finding whatsoever 
that such failure was due to coilusion or 
fraud or anything of that natute. 

It is oonoeded that where a sale takes 
place in execution of a rent decree a mort* 
gagor's interest is in ordinary cases ex- 
tinguished and the property is sold and 
purchased free from all encumbrances. It is' 
however contended on behalf of the appel. 
lants that where a property is sold in exe- 
cution of a rent decree and at some period 
later pnrohased by the mortgagees whose 
failure led to the rent decrees, snob pur. 
chase by the mortgagees revives the equity 
of redemption and thereafter the mortga. 
gore have a right to redeem. Reliance ia 
placed on two decisions of their Lordships 
of the Privy Council. The first case relied 
upon is 10 M I A 640.» That was a case of 


oiwee wuinr AUy Khan v. Rajah 
(less-es) 20 M I A ^ 
— 5 W R 8S=1 Stttber 6865^2 Bar 198 (P C>. 
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gross and deliberate fraud. An arrangemeDt 
had been arrired at between the mortgagees 
and third persons that the mortgagees 
ehonld allow the interest to fall into arrears 
so that rent decrees should be obtained and 
the property be pot np for sale. It was 
further arranged that the property should 
be porcbased and that it should come back 
to the mortgagees. Their Lordships of the 
Privy Council point out that the mortgagees 
in that case were guilty of a gross fraud 
and to allow them to bold the property free 
from the equity of redemption would be to 
allow them to gain an advantage from their 
own fraud. The whole decisiou proceeds 
upon the basis that mortgagees cauDOt gain 
sn advantage from their own fraud and 
therefore where mortgagees on such cases 
have allowed rent to fall into arrears and 
the property to be sold in execution of rent 
decrees, such sale will not extinguish the 
oquity of redemption as against the mort« 
gagee if be subsequently acquires the pro- 
perty. Id short, their Lordships of the 
Privy Council held that where fraud, such 
as 1 have indicated, exists, the sale must 
be treated as a private sale and not a public 
sale. In other words, a sale under a rent 
decree brought about by the fraud of the 
mortgagees cannot be held to defeat the 
rights of the mortgagors as against the 
mortgagees. 

A later case is 44 Cal 573.^ Id that case 
the mortgagee allowed rent to fall into 
arrear and a sale had taken place in execu- 
tion of a rent decree. The property even, 
tually came into the hands of the mortgagee, 
and their Lordships of the Privy ^uncil 
hold that the mortgagors had a right to 
redeem. In that case their Lordships came 
to the conclusion that the mortgagee con- 
cerned, who was a minor, was not himself 
guilty of fraud, but on the other band, they 
held that his agents bad engineered the 
whole transaotioQ to enable the minor mort- 
gagee to obtain the whole interest in the 
property. In short, it was found that the 
agents of the mortgagee were guilty of 
fraud and that being so, the mortgagee 
himself could not benefit by the fraud of 
his agents. The only substantial different 
between this case and the earlier case in 
10 M I A 540^ is that in this later case 
the mortgagee himself was not guilty of 
fraud but only his agents. In my view the 
basis for the decision of both these oases 


2, Deo Nandan Prasad v. Janki Singh, (1^6) 8 
A I B P 0 297^89 1 0 846^44 Cal 678=44 
1 A 80 (P 0). 


is the fraud practised by the mortgagees or 
their agents. Their Lordships of the Privy 
Council were simply applying the well 
known principle that no person should be 
permitted to benefit from his own fraud. 
These cases have no application whatso- 
ever to oases where fraud on the part of 
the mortgagee has not been established. 

A more recent case relied upon by the 
appellants is the case in 50 All 36.^ In that 
case a mortgagee of a fixed rate holding, who 
was uoder a covenant to pay the rent of 
the holding to the zamindar, made default 
in such payment, in consequence of which 
the bolding was sold, and it was purchased 
by the mortgagee himself. It was held 
that the mortgagee could not by bis own 
wrongful act deprive the mortgagor of bis 
rights, and the mortgagor's equity of 
redemption still eubsisted. It has been 
argued that no fraud was established in 
this case and it is contended that this case 
is an authority for the proposition that a 
breach of contract will have the 


mere 


same result as fraud. It is to be observed 
that the learned Judges who decided the 
Allahabad case purported to follow the 
case in 10 M I A 540^ to which I have 
already referred. That, as I have pointed 
out, was a case of fraud. Farther, it is 
clear that the learned Judges regarded the 
particular case before them as a case of 
fraud. It was a case where the mortgagee 
bad failed to pay the rent and bad then 
bought the property when it was put up 
for sale in execution of a rent decree. At 
p. 40 the learned Judges after discussing 

various oases observed : 

U seems to U9 that these cases Uy down a 
sound principle of law which prerente a fraud 
being practised on innocent parties. If property Is 
sold owing to the wrongful act and defanlt of the 
mortgagee himself, be cannot be allowed to olaim 
It on the gronnd of hla own wrong, for no cause 
of action can arise oat of the wrong. 

It appears to me that the learned J ndges 
held in that case that the facts disclosed 
fraud on the part of the mortgagee and 
accordingly they held that the mortgagor’s 
rights as against the mortgagee had nob 
been extingnisbed by the execution sale. 

The point before us has been considered 
by a Bench of this Court in A I R 1936 
Pat 434.* Id that case a tenant mort- 
gaged his property with possession. The| 
mortgagee in possession, m ade defanlt m 

~i~JaikaraD Singh t. Sheo Kumar Singh, (198T) 
14 A I B All 747=103 I 0 870=60 All 86— 

‘ 4. G^uri’^ShfJkir T. BhMtahal 01^ U986) 23 
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payment o! rent in consequence of which 
the holding was broughfi to sale by the 
laodlord in execution of the rent decree 
and purchased npoo such sale by the land* 
lord hicQself. Later the property came iQ* 
to the bands of the original mortgagee. 
Thereupon the mortgagor instituted a suit 
for redemption claiming that his right to 
redeem the property bad reyiyed when the 
jproperty came into the bands of the ori- 
Iginal mortgagees. A Bench of this Court, 
however* held that the rent sale which had 
not been set aside bad extinguished tbe 
mortgagor's equity of redemption as tbe 
rent sale had not been proved to be fraudu* 
lent. In this case the learned Judges dis* 
cussed tbe case in 10 LI I A 540^ and 
stressed tbe point that in that case fraud 
was practised and accordingly distinguished 
that case from the case before them. In 
the case before the Court nothing had been 
proved beyond tbe fact that tbe mortgagees 
bad defaulted in tbe payment of tbe rent 
and tbe learned Judges refused to hold that 
the mortgagee was guilty of fraud merely 
on tbe ground that he had failed to pay his 
rent. As no fraud bad been proved, tbe 
Bench held that the equity of redemption 
was for aver extinguished by tbe sale in 
execution of the rent decrees and did nob 
revive when the mortgagee eventually ob> 
taioed the property. If tbe equity of re- 
demptioQ is extinguished. I cannot see bow 
it can possibly revive. If there is a fraudu- 
lapt sale, the most that cau be said is thab 
the mortgagor's rights are suspended and 
revive when tbe property comes into the 
hands of tbe fraudulent mortgagees. lo 
my view the facts of the present case can- 
nob be dietinguisbed by tbe facts of tbe case 
in A I R 1936 Fat 434,^ and that case must 
be followed. Tbe result therefore is that 
the plaintiff •mortgagors have failed to show 
that they have a right to redeem and ac- 
cordingly I would dismiss this appeal with 
costs. Tbe coats will be payable to tbe 
defendants first party. 

A^arwala J* — I agree. 

D.3./B.K. App$al dumisud^ 

£• L R. 1939 Patna S8S 
OOURTNBY.TBRRBr,L €• J. AND 
Agarwala J. 

Mahanih Jaikiihun Dass — Petitioner. 

T. 

Bam Narain Das — Opposite Party. 

Miao. Judicial Case No. 71 of 1938, 
Peoided on 16th November 1937, 

1989 P/49 A 50 


Ci^i) P. c. (1908). o. 33. R. 5— ApplJcsUon 
to tue or to appeol In formo pauperis bacKCd 
bf champertor* ootins behind fcenci— Appli- 
cation cannot be granted* 

Rule 5 merely state® a series of circomstaucas 
aoy OD« of which if proved compels the Court to 
reject tbe appUcatioD aod It is by no means 
exhaustive, and one of tbe circumstances which 
should prevent (he Court from granting the per* 
misdion is the fact if brought to the notice of tbe 
Court, that (be suit baa been throughout aod will, 
if tbe application be rejected, be financed by a per- 
SOD who is behind the'scenes. Tbe machinery of 
leave to sue or to appeal in forma pauperis U not 
given for tbe purpose of promoting tbe interest of 
cbampertors but only for the purpose of protecting 
aod giving assistance to people who are genuinely 
paupers and have no one to help them out of their 
difiiculties. 896 C 1] 

S, N. Ray — for Petitioner. 

Rai Gurusaran Prasad — 

for Opposite Party. 

Courtney^Terrell C» J. — This is an 
application for leave to pursue a first 
appeal in forma pauperis. The appeal has 
already been admitted. Tbe dispute be- 
tween the parties is as to tbe right to tbe 
mabantsbip of a certain math tbe plaintiff 
alleging that be is the chela of the lata 
mabant. Tbe dispute in tbe first Court 
lasted some time and has provoked a very 
lengthy judgment by which tbe plaiutiff’s 
suit is dismissed, and in the course of that 
judgment the learned Judge has made it 
very clear that bis finding is that tbe suit 
has really been promoted by certain per- 
sons who are using the plaintiff as a mere 
tool. It is admitted by everybody that the 
plaintiff being a chela in a math has got no 
property whatever and that he might pro. 
perly be considered as a pauper, but the 
machinery of leave to sue or to appeal in 
forma pauperis is not given for the purpose 
of promoting the interest of cbampertors 
but only for tbe purpose of protecting and 
giving assistance to people who are genu- 
inely paupers and have no one to help 
them out of their difSoolties. The facts 
found by the learned Judge certainly lead 
to the inference that the plaintiff has 
entered into some arrangement with bis 
backers and if tbe suit is one with himself 
as the nominal plaintiff they will derive 
substantial advantages. ' 

It has been contended by the learned 
advocate on behalf of the applicant thab 
pursuant to the provisions of O. 83, R, 5 , 
Para, (e) it is inoumbenb upon the respon.* 
dent to the appeal ot the defendant to the 
suit, to prove that in fact a legal and valid 
agreement has been entered into, legally 
enforceable with respect to. the enbieeb. 
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matter of the proposed suit and to prove 


that somebody else has obtained an inter* 
est in such subject-matter, but B. 5 merely 
states a series of circumstances any one of 
^hicb if proved compels the Court to reject 
the application and it is by no means 
exhaustive, and one of the circumstances 
which should prevent the Court from 
granting the permission is the fact if 
brought to the notice of the Court, that 
the suit has been throughout and will, if 
the application be rejected, be financed by 
a person who is behind the scenes. That 
fact is very amply demonstrated in this 
case, and for this reason it is necessary to 
refuse the application for these provisions* 
.are not intended for the benefit of such 
IpersoDS as really are working behind the 
^applicant. The application, in my opinion, 
should be refused with costs, which we 
assess at two gold mohors. 

Agarwala J. — I agree. 

D.S./r.K. Application refused. 
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Wort J. 

Nripendra Nath Chatter ft — Plaintif 

— Appellant. 

V. 

Jvgal Prasad ilandal and others — 
Defendants — Bespoodents. 
Appeal No. 48 of 1938, Decided on 23rd 
December 1938, from appellate decree of 
Addl. Sub- Judge, Bhagalpur, DA 8tb 
November 1937. 

(a) Seecnd Appeal^Findlng that lands were 
totally unfit for cultivaUon—Higb Court bar no 
jurisdiction to ioterfera. 

The qaeetioD irbether the Unds were totally un- 
fit for cultiratiou for tho years in suit Is a matter 
for the Court below and where the lower Appellate 
Court has accepted the finding of trial Court that 
the entire land has been dlluviated aud no area 
was cultivable in the years In suit, the High Court 
bas no jurisdiction to interfere. [P 866 C 3} 

(b) Bibar Tenancy Act (6 of 1934), Ss, 52 
and 180^5. 52 is wider than S« ISO^Under 

5. 52 tenure-bolders are entitled to abatement. 
Section 53 Is a much wider Section than 8. X80, 

inasmuch as It deals with every class of tenants. 

6. 52 undoubtedly gives right of abatement to 

tenure- holders. [P 887 C 1] 

Sobal Chandra Mazamdar — 

for Appellant. 

8. 0. MUra — for Bespondents. 
Judgment* — This appeal arises out of 
an action lor rent in which the defen* 
dants claimed abatement and in the result 
appears to have claimed total abatement on 


the ground that the lands in suit were cover 
ed with water of the Ganges for the years 
for which rent was claimed. It is coutended 
by Mr. Mazumdar appearing on behalf of the 
plaintiff.appellant that the learned Judge 
is in error both in law and on the facts of 
the case, inasmuch as in the first instance 
the claim by the defendants was merely for 
an abatement in the sense that the lands 
were less fit for cultivation than they 
would have been but for the fact that the 
lands bad become diluviated and when 
they reappeared sand was deposited on 
them. 1 must say that it looks very much 
as if it had been the defendants' original 
case, because an application was made for 
the appointment of a commissioner for the 
purpose of ascertaioiog these facts; but 
that appears to have been abandoned and 
ultimately the Judge refused to appoint a 
commissioner. In the result the Judge 
came to the conclusion that the lands were 
totally unfit for cultivation for the years in 
suit. Whether this was so or not was a 
matter for the Court below and I cannot 
see how this Court can interfere, although 
I must say, if I bad to try this case in the 
first instance, that I should have very 
grave doubts whether the defendants' case 
in this regard was made out. Not only is 
the evidence vague but it appears to be 
somewhat contrary to the case that was 
made out at first. But this much is to be 
said for the defendants that in para. 6 of 
the written statement defendant 1 does 
state that **tbe rent claimed land was 
entirely washed away by the Ganges" in 
two years. This appears to have entitled 
the landlord to rent at least for some of 
the years in suit. The Appellate Court 
accepted the finding of the trial Court 
which was to this effect : 

On this point the evidence Is ex parte and un- 
challenged. Defendant has pledged hid oath and 
h M examined a boundary man to say that the 
entire land bas been diluviated and no area nas 
cnltivable in the year in suit. 

Strictly speaking I suppose be should 
have amended the defence before being 
allowed to make a case of that kind. But it 
bas been accepted, as I have said by the 
trial Court and the Appellate Court, and I 
have no jurisdiction to interfere as much 
as I feel inclined to. As regards the point 
of law the matter seems to be perfectly 
clear. Mr. Mazamdar relies upon S. 180, 
Bihar Tenancy Act, which amongst other 

things provides as follows : 

A raiyat . . . until bo acquires a right of occu- 
pancy in the land. sbaU be liable to pay such rent 
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hicD aod his iaadlotd. 

Mr. Muzunular contcDds that that S6C- 
tion applies aod not S. 62. Now, S. 52 is a 
much wider Section than S. 180, inasmuch 
as it deals with oTery class oi tenants. The 
words of the Section are “Every tenant 
shall and we know from the defioi- 

tioD of tenant in S. 4 of the Act that a 
"raiyaf’ is simply one class of tenant. Sec. 
52 undoubtedly gives right of abatement, 
and as these defendants are not raiyats but 
tenure.boldera, as has been held by the 
Judge in the Court below, it seems to me 
on the question of law that tbe learned 
Judge was right in bolding that, if tbe 
facts were established, the tenants would 
be entitled to abatement. In the paragraph 
of tbe written statement to which I have 
referred the defendant agrees to pay one 
anna per bigba for tbe purpose of hsing 
his rights in the land when it should re- 
appear from water. Ordinarily stated the 
Judge would have given judgment for the 
plaiotifit for this amount; but he points out 
that be is unable to assess that as the area 
has not been shown. If it had been a 
matter of any great value to tbe landlord 
I might iDcidentally say io parenthesis 
that it is of greater value to tbe defendants, 
1 might have remanded the case for this 
question to be determined. But as it is of 
no particular value to the plaiDtiff.Iand- 
lord, I do not propose to adopt that course. 
With these observations I hold that the 
appeal fails and must be dismissed with 
costs. 

d.S./r.e. Appeal dismissed. 


A. h R. 1839 Patna 887 

Aqabwala J. 

Batnnarain Singh and others — 

Defendants — Petitioners. 

V. 

Atal Behari Singh and others 

Plaintiffs — Opposite Party. 

Civil Bevn. No. 660 of 1988. Decided on 
31st January 1939, against order of Muneif, 
Hajipnr, D/. 27th July 1938. 

Civil P, C. (I90e), O. 32, R. 7-No particu* 
lar form need be tu«<] by Cowri in granting 
permfiuioo — Appllcelion on behail of minors 
for leave — Order of Court direcllng mmlter to 
be referred lo arbitration bold amounted to 
recording permiuion. 

The langnags of O. 89, R, 7 doee not indicate 
any particular formula to be used by the Court In 
granting leave and so long as an appllcatloa Is 
made to the Court for leave and the Court Is aware 
that tbe application Is on behalf ol minors and 


exercises its judicial discretion to permit the guar- 
dian to enter into a compromise on behalf of the 
minors, the compromise is binding even though 
there is no record expressly granting the Court’s 
leave : A 2 S 2923 Pot 375, Etl. on; AIR 2928 
All 634 and AIR 1926 Pat 223, Disling. 

[P 388 C 1] 

An application to refer to arbitration was signed 
by tbe guardians of the minor plaintids and the 
defendants and an application was died by the 
guardian of the minor defendants seeking permis- 
sion to refer the matter to arbitration. Court pass- 
ed an order on these petitions directing that the 
matter should be referred to arbitration : 

ffild that tbe circumstances indicated that tbe 
Court bad applied its mind to tbe application of 
tbe guardian of the mlnore for permission to agree 
to the reference and henfe tbe order directing 
reference to be made amounted to tbe recording of 
its permission. IP 389 0 1,2] 

S. K. Mitra — for Petitioners. 

Gaoesb Sberma and Satish Chaodra 
Miara — for Opposite Party. 

Order. — The opposite party iusbituted a 
suit for tbe recovery of 16 dburs of laod 
alleging that the petitioners bad encroach- 
ed upon tbe land of the plaintiffs. Two of 
tbe plaintiffs and two of the defendants 
were minors. These minors were represen- 
ted in tbe snit by gnardians. An appliea. 
tioD was filed on behalf of all tbe parties 
requesting tbe Court to refer the matter in 
dispute to arbitration. Tbe application was 
signed by the adult plaintiffs and defen- 
dants and by the guardians of tbe minor 
plaintiffs and defendants. There was also 
an application made by tbe guardian of the 
minor defendants for permission to enter 
into the agreement to refer to arbitration 
but no snob appHoatiou was made by the 
guardian of the minor plaintiffs. Tbe Court 
considered the applioatioo to refer tbe 
matter to arbitration and referred it to 
arbitration. When the arbitrators submit, 
ted their award, objection was taken on 
behalf of tbe minor defendants. This objec. 
tioD was overruled. An application was then 
made on behalf of the minor defendants for 
review on the ground that the Court had 
not recorded express permission to the 
guardians of the minor plaintiffs and defen. 
dants to agree to refer tbe suit to arbitra. 
tion. The application for review having 
bean disallowed, this petition in revision 
has been presented on behalf of the defen. 
dants. 

In course of tbe argumeut reference 
was made to the decision of this Court in 
35 I 0 676^ where it was held that tbe 
next friend or guardian of a nainor cannot 

1-T2”3=3B"i C 67if^^ ® ^ ^ ® 
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for his hoWiDg as may be agreed upon between 
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compromise on behalf of the minor without 
the leave of the Court eipressly recorded 
in the proceedings. It is noticeable that in 
that case the guardian sought to withdraw 
from the compromise before the Court 
recorded its permission for her to enter 
into the compromise and it was observed 
by tbe learned Chief Justice : 

It appears to me that it would not be right to 
hold that tbe Court was entitled to force tbe com* 
promise on Mt. Baj Ram (tbe guardian) after she 
bad withdrawn her petition praying for tbe leave 
of the Court to enter into tbe compromise. 

The next case referred to was 111 I C 
156.^ That was a suit for ejectment against 
two co-tenants, one of whom was an adult 
and the other a minor under tbe guardian- 
ship of the adult defendant. The suit was 
compromised without the sanction of the 
Court and without the leave of tbe Court 
having been sought for tbe guardian to 
enter into tbe compromise on behalf of tbe 
minor defendant. The present case approxi. 
mates nearer to the decision of this Court 
in 2 Fat 538,^ where it was held that when 
it is shown that an application for leave to 
compromise a suit on behalf of tbe minor 
was made by the guardian and noted by 
tbe Court, a decree passed on tbe com- 
promise entered into by the guardian is 
binding on tbe minor. Tbe view which the 
learned Judges took of the language of 
0. 32, B. 7, requiring the leave of the 
Court to be expressly recorded in the pro- 
ceedings, was that this did not indicate any 
particular formula to be used by the Court 
in granting leave and that so long as an 
application is made to the Court for leave 
and the Court is aware that the application 
is on behalf of the minors and exercises its 
judicial discretion to permit the guardian 
to enter into a compromise on behalf of tbe 
minors, the compromise is binding even 
though there is no record expressly grant- 
ing the Court’s leave. 

Now as I have already stated, tbe pre- 
sent application in revision arises out of an 
application for review. On tbe application 
for review tbe question tbe Court was ask- 
ed to investigate was whether there had 
been a granting of leave to tbe guardian to 
refer the matter to arbitration. The Court 
held that in view of tbe application to refer 
to arbitration being signed by the guardians 
of tbe minor plaintiffs a nd tbe defendants 

2. Ear Sarup v. TobCa 8iiigh, (1928) 15 A 1 B 

All 634=111 1 0 166. , 

3. Isbau Ohandra Eunda v. Nllratan Adbikan, 

(1928) 10 A I R Pat 876=72 I 0 1019=2 Pat 

688=4 P IiT 311. 
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and in view of the application filed by the 
guardian of the minor defendants seeking 
permission to refer tbe matter to arbitra. 
tion and in view of the order of the Court 
on these petitions directing that the matter 
should be referred to arbitration that the 
provisions of 0. 32, R. 7 had been suffi. 
ciently complied with. In view of the 
observations in 2 Pat 538^ it was certainly 
open to the Court to find that the circum-l 
stances mentioned above, indicated thai 
the Court had applied its mind to the! 
applicatiou of tbe guardian of the minors; 
for permission to agree to the reference and' 
that tbe order directing reference to be 
made was the recording of its permission. 
In these circumstances, there is no ground 
made oot for interfering in revision with 
the decision of tbe Court below, more par- 
ticularly as it is not alleged that there was 
any fraud or misconduct on the part of the 
guardian of the minors or on tbe part of 
the arbitrators. I will therefore dismiss 
this application with costs; bearing fee one 
gold mobur. 

N.S./r.E. Application dismissed. 
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Agabwala J. 
liagho Prasad — Petitioner 

V. 

Emperor, 

Criminal Bevn. No. 38 of 1939, Decided 
on 13th February 1939, against order of 
Magistrate, Patna, D/- 15th November 
1938. 

PenmlCoda (1860), St. 279 aod 336— Rtib 
aod ntgUgeot driving retuUing In gricvout burl 
being ceuted te nnotber— Accuied tbould be 
convicted under S. 338 only and not both 
under St. 279 and 338. 

Section 279 makes rath driving or riding on a 
public road punishable if euoh rash driving or 
riding endangers human life or Is likely to cause 
hurt or Injury to any other person. Where tbe rash 
or negligent driving aotuallj resnlts In grievous 
bnrt being caused to any person, an offence under 
B. 338 is committed and accused can be convicted 
under S. 836 but not both under Se. 279 and 388 : 
Al B 1938 Pai 326, Bel on. [P 339 0 1) 

Mahabir Prasad and K. Deyal — 

for Petitioner n 

OrdePe — Tbe petitioner has been con- 
victed under Ss. 279 and 338, 1. P- 0*i 
sentODced to a fine of Bs. 60 on each of the 
charges or in default to undergo rigoroiM 
imprisonment for 16 days. Tbe fine, if 
realized, to be paid as compensation to the 
complainant. The facts were that on tbe 
nigbt of ist January 1938 he was driving a 
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motor car in a reckless manner along a road 
in this town and drove into the hackney 
carriage in charge of the complainant with 
the resnlt that the complainant and his 
passengers were hcrt. The only qnestion is 
whether in these circumstances be sboold 
have been seoteoced under both Ss. 279 
and 338. The former Section makes rash 
driving or riding on a public road punish, 
able if such rash driving or riding endangers 
human life or is likely to causa hurt or 
injury to any other person. Where the rash 
.or negligent driving actually results in 
^grievous hurt being caused to any person, 
Un offence under S. 336 is committed. In 
A I B 1928 Pat 326^ a Division Bench of 
this Court held that the imposition of sepa. 
rate sentences was not justified where the 
'acts constituting two different offences form 
part of the same transaction against the 
same accused. That observation appears to 
apply to the facts of this case and I would 
therefore set aside the sentence under Sec. 
279, I. P. C. The eonviction and sentence 
under 6. 338 will remain. 

D.s./r.x. Order acccrdinglt/^ 

1. Mt. Champa Pasln v. Emperor. (1918) 15 
A I R Pat d26sl08 I C 61»29 Cr L J 825. 
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Santa Prasad Singh — Plaintiff 

— Appellant. 

V. 

Thakur Barkiskore Prasad Singh — 
Defendant — Respondent. 

Appeal No. 38 o! 1937, Decided on 20th 
January 1989, from decision of Sub. Judge, 
Santal Parganas, Deoghar, D/. 2Srd 
December 1936. 

^ LimiUlion Act (1906), S. 20 («j amended 
in 1927)— Wordi *‘paid mt tuch^’mreredundenl 
*f1®r amendment ^ Payment made bf debtor 
to neditor without tpecifieation but appearing 
in band writing of perion making U — Creditor 
appropriating It towards interest — Payment is 

oi as such within Sec- 

tion 20 (1), 

Previous to the amendment of 8. 20 tbo fact of 
payment cfinterest seeded no aoknowledgmest in 
writing by the person making the payment, where* 
as a payment towards principal required snob an 
acknowledgmoDt to extend llmiUUoa. Alter the 
ameudiog Act paymenU towards interest or prin- 
clpaJ reoulr^ ackncwledgmente of the payments 
♦ oHhe person paying la order 

to be effective m extending the time. The words 
paid as such may have been necessary In the 
Section before it was amended; hul after the 
amendment no effect can be ^ven to them, and 
Hence they are redundant, [P 890 0 15 P 891 0 1] 


Where therefore a debtor makes payment to the 
creditor within the period of limitation and the 
fact of payment appears In the handwriting of the 
person making it but the debtor does not specify 
whether the payment is towards interest or prlnci- 
pit or towards both, then if the creditor appro- 
priates the payment towards interest, It is a pay- 
ment of interest as sneb by the debtor and saves 
limitation by reason of Sec. 20 (1) t A J R 
29S6 Pat ISa.Foll: J. I B 1937 Pat 470, Bel. on; 
i/iHofifii ritfwin AIR 1935 All 946, Approved. 
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Sir Sultan Ahmed and S. N. Bose 

— for Appellant. 

G. B. Das, D. C. Varma and Sambhu 
Brabmeswar Prasad — for Respondent, 


Harries G. J« — This is a plaintiff's 
appeal from a decree of the learned Subor. 
dinate Judge of Deogbar dismiseiog bis 
claim for moneys due as principal and 
interest under a promissory note. On 10th 
February 1929 the defendant executed a 
promissory note for Bs. 9200 and by the 
terms of the said note he agreed to pay 
interest thereon at the rate of one per cent, 
per mensem. It appears that from time to 
time the defendant made payments to the 
plaintiff and these payments were all 
endorsed by the defendant in his own band 
on the back of the promissory note. At the 
date of this suit a sum of Bs. 15,652.12.0 
was due and owing as principal and inte- 
rest npon the said note. A number of 
defences were raised; but it is only neces. 
sary to consider one of them, namely limi- 
tation. The learned Judge found that the 
note bad been duly executed and that the 
sum claimed was due for principal and 
interest. He however found that the claim 
was barred by limitation and accordingly 
dismissed the suit. The plaintiff contended 
that certain admitted payments made by 
the defendant extended the time of limita- 
tion and that the euit was within time. 
The two payments relied upon were a pay. 
meat of Rs. 400 on Olst April 1933, and a 
payment of Bs. 722.4.0 on 7th January 
1934. These payments were withiyi limita. 
tioD, but according to the defendant's con. 
tenlioD, they were not such payments as 
would extend the time in favour of the 
plaintiff. The payments are set out in 
para. 3 of the plainti and it is to bel 
observed that nowhere is It skated whether 
these payments were made towards inte- 
rest or towards principal or both. All that 
10 pleaded is ; 

That thareaftor cn 8rd Fsbruary 1982 the defon* 
dant repaid Rs, 70 aud on ITth March 1932 repaid 
Rs. W and on Slat April 1933 repaid Rs. 400 and 
^Anua^ 1984 repaid Rs. 728.4-0 towards 
the dues tot the said loan and endorsed all the 
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aforesaid repayments in his own hand on the back 
of the $aid promissory oote. 

It id further clear from the next para, 
graph in the plaint that these payments 
^ere appropriated by the plaintiff towards 
interest, because he states that on 3rd 
February 1936, that is when the plaint was 
ffled, the sum of Bs. 9200 was due as prin. 
cipal, that is the original sum advanced 
and Rs. 6452.12.0 as interest. It is clear, 
therefore, that the plaintiff must have 
appropriated all the payments made to. 
wards interest. It is to be observed that the 
defendant does not deny this in bis written 
statement. He says that the allegations 
contained in paras. 3 and 4 of the plaint, 
which relate to payments and appropria. 
tion, are partially correct, though he says 
that the plaintiff had not -given credit for 
all the amounts paid by the defendant. 
Further, it is clear that the defeudant bad 
made eudorsements on the back of the pro* 
missory note in respect of each of these 
payments. Though the learned Judge was 
satisffed that two payments had been made 
within the period of limitation, yet ho felt 
coDStrained to bold that the suit was barred 
by reason of certain decisions of other 
Courts upon the construction to be given to 
S. 20, Limitation Act. He accordingly dis. 
missed the suit. The only point for con. 
sideration is whether time was extended by 
these payments by reason of Sec. 20 (1), 
Limitation Act, as amended by Act 1 of 
1927. S. 20 (l), Limitation Act, as amended, 
is in these terms : 

Where Interest on debt or legacy is, before the 
expiration of the prescribed period, paid as such 
by the person liable to pay the debt or legacy, or 
by his agent duly authorized in this behalf, 

or vthett part of the prlnclpalof a debt is, before 
the expiration of the prescribe period, paid by the 
debtor or by his agent duly authorize in this 
behalf. 

a fresh period of limitation shall be computed 
from the time when the payment was made : 

Prorided that, save in the case of payment of 
Interest made before 1st day of January 1928, an 
acknowledgment of the payment appears in the 
handwriting of. or in a writing signed by, the 
person making the payment. 

It is to bo observed that before tbo 
Amending Act of 1927 a written acknow. 
lodgment of the payment was only neces. 
sary in the case of a part payment of the 
principal sum due. Further before and 
after the amendment the words '‘paid as 
such*' appear in connexion with sums paid 
as interest. It has been argued before us by 
Sir Sultan Ahmed ou behalf of the appel- 
lant that this case is concluded by autho- 
rity of this Court, and in my view this 


&. I. B. 

contention is well founded. The precise 
point which arises in this case was decided 
by a Division Bench of this Court in 16 
Pat 294.^ In that case a payment was 
made by the debtor to the creditor within 
the period of limitation, though the debtor 
did not specify whether the payment was 
towards interest or principal. The creditor 
appropriated the payment towards interest 
and a Bench of this Court held that the 
payment was a payment of interest as such 
and as the fact of payment appeared in 
the handwriting of the person making the 
same, a new period of limitation com. 
menced from the date of such payment by 
reason of S. 20 (1), Limitation Act. In 
that case it was argued, as it has been 
argued before us, that a payment by a deb. 
tor to a creditor without any specification 
cannot be a payment of interest as such 
even though the creditor ezercisiug bis 
option has appropriated the payment to- 
wards the interest. The Bench of this Court 
expressly held that where such a payment 
is made and is appropriated by the creditor 
towards interest, it is a payment of iote- 
rest as such by the debtor and saves Umt. 
tation by reason of S. 20 (l), Limitation 
Act. This point was also argued in an 
earlier case of this Court, namely 16 Fat 
27.^ In that case a Bench were inolioed to 
hold that a payment made without specifi- 
cation and appropriated by the creditor to 
interest was a payment by the debtor 
which prevented the bar of limitation. 

A contrary view has been taken by a 
majority of three Judges in the Full Bench 
case in 58 All 261.’ In that case S. 20 (l), 
Limitation Act, was fully considered. The 
majority held that where money is paid by 
a debtor without ajiboifying whether the 
payment is towards interest or towards 
principal, leaving it to the option of the 
creditor to appropriate it as be likes, and 
the creditor appropriates it wholly towards 
interest due, there is neither payment of 
interest as such nor a part payment of the 
principal within the meaning of S. 20, 
Limitation Act. A contrary view was taken 
by two Judges. I am inclined to agree with 
the view of the minority in this Fu ll Bench 

1, Bankanldhi v. Godipatoa Co-operative Society, 

(1988) 26 A IR Pat 189=174 I 0 1C05=16 

Pat 294=18 P L T 568. 

2. Bagba Co-operative Society v. Debi ifangal 

^asad Slnha, (1987) 24 A I R Pat 410=170 

I 0 180=16 Pat 27=18 P L T 809. 

8. Udaypal Singh v. Lakbml Chaod, (1935) 22 

A I^^ll 946=159 I C 887=1935 A L J 1029 

=58 AU 261 (F B). 
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case. It was pomted oat by Thom J. that 
the words 'as such'* ia the Section appear 
to be redundant. In his view a payment of 
interest is a payment of interest, and it is 
no more a payment of interest if the words 
“as such" are added. Any other interpreta- 
tion would lead to the absurd result that 
though the payment made without specific 
cation must either be towards interest or 
towards principal or partly towards both, 
it will not give a fresh start to limitation* 
Thom J. was of opinion that according to 
the rules of ioterpretation of statutes, it is 
permissible to ignore or reject words which 
are redundant or which lead to an absurd 
result. 

To my judgment, these words are now 
redundant since the amendment of this Sec- 
tion of the Limitation Act by the Amending 
Act of 1927. Previous to the amendment, 
the fact of payment of interest needed no 
acknowledgment In writing by the person 
making (be payment, whereas a payment 
towards principal required such an acknow. 
ledgment to extend limitation. After the 
Amending Act. payments towards interest 
or principal require acknowledgments of the 
payments in the handwriting of the person 
paying in order to be effective in extending 
the time. The words ^*paid as such" may 
have been necessary in the Section before 
it was amended; but, after the amendment, 
I cannot see what effect can be given to 
them, and in my view they are redundant. 
If they are not redundant, then in my view 
a payment made to a oreditor wbioh can be 
appropriated by the creditor at his option 
either towards principal or interest, is a 
payment of interest as such the moment 
the creditor appropriates the payment to- 
wards interest. If a debtor, for example, 
in terms said to the creditor that he was 
sending him Bs. 100 so that the latter could 
apply it either towards principal or interest 
as he desired, then in my view the pay* 
meot would^ be a payment as such towards 
either principal or Interest the moment the 
cr^itor had appropriated it to one or 
other. Unless some such view is taken, a 
payment by a debtor to a oreditor without 
any appropriation becomes no payment at 
all so far as S. 20 is concerned if the credi- 
tor appropriates it towards interest. If he 
appropriates it towards principal, It would 
extend the time provided there was the 
nectary written acknowledgment. Even 
if there is such an acknowledgment, it will 
nave no effect at all on Umitalion if the 
money is appropriated towards interest 


Such, to my mind, is a result which the 
Legislature could never have intended. In 
my view the minority view of the Allahabad 
Full Bench ia to be preferred to the majo- 
rity view. In any event this Bench must 
follow the previous decisions of this Court 
and accordingly I bold that the suit is not 
barred by limitation. There is no dispute 
as to the amount due under the note, and I 
would therefore allow this appeal, set aside 
the decree of the Court below and decree 
the plaintiff's claim for the amount claimed 
together with pendente lite interest at the 
rate of six per cent, and interest from the 
date of this decree onwards at the same 
rate. The appellant is entitled to the costs 
in this Court and In the Court below. 

Hanohar Lall J, — Having listened to 
the argument of the learned advocate for 
the respondent, I am not in the least con- 
vinced that the decision of this Court in 
16 Fat 294^ is erroneous. That decision 
follows the minority decision of the Allaha- 
bad Full Bench case in 58 All 261^ wbioh, 
in my opinion, is correct, if I may say so 
respsctfully. The payments in this case are 
said to be Bs. 400 in April 1933 and Bs. 
722-4.0 in January 1934. The question is 
whether these payments are payments 
towards principal or towards interest or 
partly towards principal and in part 
towards interest. This can be decided either 
by the writings themselves or by some 
other evidence or by the operation of law. 
The defendant gives no evidence that he 
made these payments towards interest or 
towards principal. The plaintiff, on the 
other hand, states in his plaint in para. 4 
that be appropriated those towards interest. 
The law allows him to do ao. On the dates 
of these payments interest due was more 
than the amounts paid in. The result 
therefore is that on the evidence, as it 
stands upon the pleadings, it must be held 
in law that these payments were made 
towards interest. 

It was then argued that the payments 
have never been made expressly towards 
interest 'as such'. I do not understand the 
meaning of the words *as such’ in S. 20 (l), 
Limitation Act, oven as it stood before the 
amendment. If that Section is read, all it 
means is that where interest Is paid on a 
debt before the expiration of the prescribed 
period by the person liable to pay the debt, 
pertain consequences will follow. The words 
as such* appear to me to be redundant in 
that Section and are merelv put in as ex 
c(iutel(L, The words are not ^ where money 
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is paid by the debtor ' but ^here iuterest 
is paid. The amendment to the Section by 
the Act of 1927 contemplates these very 
meanings as pointed out by Sir Courtney* 
Terrell, late Chief Justice, in 16 Pat 294.^ 
The Legislature now as a result of esperi- 
ence has directed that all acknowledgments 
of payments should be in the handwriting, 
of, or in a writing signed by the person 
making the payment as a safeguard against 
the reckless allegations that used to be 
advanced on behalf of the creditors that 
the debtor had made certain payments 
towards interest. The result is that if there 
is an acknowledgment in writing as in the 
present case, it can easily be seen from the 
accounts whether the payment is intended 
to be made towards interest or principal 
or both. In case of doubt it will be decided 
by the appropriation made by the creditor. 
Id any case the debt has been acknow* 
ledged and this saves limitation. If the 
argument of the learned advocate for the 
respondent was sound, no evidence other 
than the writing was admissible to prove 
the nature of the payment. But that is not 
the meaning of the Proviso as added by 
the Legislature. I therefore agree that the 
appeal should be allowed with costs. 
n.s./b.E, Appeal allowed. 
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Fazl Ali akd Makoeab Lall JJ. 

^afnaram Pratad Choudhury and 
others — Appellants. 

V. 

^ahahir Prasad Choudhury and others 

' — Respondents. 

Appeal No. 252 and Civil Revn. No. 582 
of 1938, Decided on 15tb February 1939, 
from decision of Dist. Judge, Muzaffarpur, 
D'* 29tb June 1938. 

(«) Civil P. C. (1908), S. 73— S. 73 covers 
alio money voluntarily paid into Court by 
judgment«debtor to iatitfy decree under exe* 
culioo. 

By the use of words where assets are held by a 
Court io S. 79 the Legislature has considerably 
enlarged tbe scope of tbe Section and it b no 
longer permissible to bold that rateable distribu* 
tloD must be confined only to those cases where 
assets are realiaed by sale or by some other process 
of execution. Tbe words of the new Section are 
wide enough to cover not only tbe money which a 
judgment* debtor is compelled to pay, but also 
money TcIoDtarily paid into Court by him to 
satisfy a decree under execution. Tbe words 
^'assets held by a Court" obviously mean any fund 
in possession of a Court or at its disposal which 
may be applied by it for the payment of a jndg* 
jnent* debtor’s debt, (P 993 C 2] 


=Js(b) Civil P. C. (1908), S. 73-S. 73 b 
imperative— Sum paid in Court by judgment- 
debtor to satisfy decree of attaching creditor u 
asset available for rateable diitributioD among 
other creditors. 

Section 73 is imperative. The assets are so dis. 
tritntable by tbe operation of law and there is 
nothing in this Section or any other provision of 
tbe Code to show that tbe Court most deal with 
them in accordance with the wishes of the judg. 
ment-debtor. When there are several decrees out* 
standing against a judgment* debtor, and all tbe 
requirements of S. 73 are complied with, tbe jndg- 
ment-debtor cannot preveot rateable distribution 
by merely earmarking bis payments for the benefit 
of one of the decree- holders. Bence a sum of money 
paid in Court by a judgment- debtor to satisfy the 
decree of certain creditors at whose instance bis 
property has been attached is an asset available 
lor rateable distribution among bis other creditors 
Qoder 8. 73 : AIR 2933 Pal 303, Foil.; Case 
law discussed. (P 393 C 1, 2 ; P S9i 0 1] 

^ (c) Civil P. C. (1908), O. 21, R. 55 and 
S. 73— Mara deposit does not satisfy decreet- 
sum paid into Court by judgment'debtor to 
satisfy decree of attaching creditor rateably 
distributed among other creditors ~ Entire 
decree of attacbiiig creditor is not satisfied and 
attachment therefore continuea (Per Manohar 
Lall J.). 


Tbe L^islature has never stated that a mere 
deposit will satisfy the decree. Ordinarily a decree 
will be satisfied if tbe deposit is made of the 
amount of tbe decree and there is no ofaetacle 
whatsoever io the decree-holder receiving it. Io 
eases where the law intervenes and directs that 
although tbe full amount Was intended to be paid 
to the decree* holder, but it has io be diverted by 
r^aon of S. 73 or some other provisions of the 
Code, obviously tbe decree has not been satisfied 
in full even though there bad been a deposit of 
tbe full decretal amount. Cl. (a) of B. 65 ought 
to be read io such a way so that tbe provisions of 
B. 73 aud 0. 31. B. 55 do not conflict with each 
other. Hence where sum paid into Court by judg- 
ment-debtor to satisfy decree of attaching cr^itor 
Is made available for rateable distribution among 
other creditors, the entire decree of attaching 
creditor Is not satisfied and the attachment tber^ 
fore continues. ^ 

(d) InterpreUlion of SutuUa— Each part of 
itmlute should bo so construed as to avoid con- 
flict with other part fPer Alanohar Lall J .) . 

It Is a well-known rule of construction that 
each port of a statute should be endeavoured to be 
construed in such a way that there may be no 
conflict with any port If it can be done without 
doine any violence to the plain meaning of the 
lauguage adopted by the legislature. (P 896 0 1) 

(e) Civil P. C. (1908), O. 2I,R. 89 and S. 73 
—Five per centum of compensation paid to 
auction-purchaser cannot be treated as asset of 
judgment-debtor available for dUlributioo to 
all decree- holders (ObiUr per if anchor Lall J J. 

The five per ceutuin of compensation which is 
paid to the auction, pure baser is not in payment of 
a debt doe to the auction-purchaser. It is a sta^- 
tory payment in order to ensnre the setting aslile 
of thesale. The auction- purchaser is never execo- 
ting any decree and nothing is doe to him from 
the judgment-debtor, the amount which Is being 
paid by the judgment-debtor as a part of the 
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statutory re^^uir^mcot is uot b^lng paid by bim to 
bis creditor and tberetore it cannot be called an 
asset available lor distribution. [P 396 C 9] 

S. K. Mitlier — for Appellants, 

A. K. Mitfcer — for SespoTidents. 

Fazl All J, — The question to be decided 
in this appeal is whether a certain sum of 
money paid in Coart by a jadgment^debbor 
to satisfy the decree of certain creditors at 
whose instance his property has been 
attached is an asset available for rateable 
distribution among bis other creditors 
under S. 73, Civil P. C. This question 
arises upon the following undisputed facts: 
The appellants being judgment-debtors 
under several decrees for money, one of the 
decree .holders, namely Mahabir Choudbry, 
proceeded to attach some of their proper* 
ties in execution of bis decree. The appel. 
lants in order to pay up the decree deposited 
in Court on varions dates several sums of 
money aggregating to Bs. 2472*12-0 which 
if there bad been no other dnes outstanding 
against them, would have fully satisfied 
this particular decree. All these deposits 
however wero made after two other credi- 
tors of the appellants, who had also obtained 
decrees against them, had applied for rate* 
able distribution under 8eo. 73, Civil P. C. 
The learned Munsif rateably distributed 
the amount deposited by the appellants 
among their three creditors and overruled 
their coutention that as their payments 
bad been ear-marked for the purpose of 
satisfying the dues of Mahabir Oboudhury, 
their property had to be automatically 
released under 0. 21, R, 55. This rule pro. 
vides among other things that where the 
amount decreed with costs and all charges 
and expenses resulting from the attachment 
of any property are paid into Court the 
attachment shall be deemed to be with- 
drawn. The learned Munsif held that the 
entire decree of Mahabir Oboudhury had 
not been satisfied and so the attachment 
must continue. The appellants after unsuo- 
cessfuUy appealing against the decision of 
the Munsif to the l^istriot Judge have now 
preferred this second appeal. 

Now. if the case had to be decided under 
the Code of Civil Procedure as it stood 
before it was amended in 1908. there would 
not have bwn much difficulty in upholding 
the contention of the appellants. Indeed it 
appears that the precise point which has 
been raised in this case by the appeilante 
was raised in 8 All 67* and npon the v iew 

(1886) 8 AH 67=1888 

A W N 1. 


of the law which then prevailed it was 
held that the amount paid by the jodg. 
ment-debtor for the satisfaction of a parti- 
cular decree was not available for rateable 
distribution to the other decree- holders. It 
is to be noticed, that the language of S. 295 
of the old Code to which S. 73 of the new 
Code corresponds, was somewhat different 
from that of S. 73. Under the old Code the 
Court could rateably distribute such assets 
only as were '^realized by sale or otherwise 
in execution of the decree.*' In 6 Bom 588^ 
Sir Charles Sargeant C. J. expressed tbe 
view that these words must be read as if 
tbe words "from tbe property of the jodg. 
ment-debtor" were inserted after tbe word 
"realized." That case was followed in a 
number of other cases and though its cor. 
rectness was doubted by Sir Lawrence Jen- 
kins in 28 Bom 264,^ the view which 
prevailed in all tbe High Courts was that 
S. 295 applied only to sale proceeds of pro- 
perty sold in execution of a decree and 
money realized in one of the modes ex. 
pressly prescribed by the various Sections of* 
tbe Code. In 1908 the Section being 
amended the words "whenever assets are rea- 
lized by sale or otherwise iu execution of a 
decree" have been replaced by the words 
"where assets are held by a Court." It is 
obvious that by tbe use of these words the 
Legislature has coostderably enlarged the 
scope of tbe Section and it is no longer pec. 
missible to bold that rateable distribution 
must be confined only to those cases where 
assets are realized by sale or by some other 
process of execution. The words of the new 
Section are wide enough to cover not only 
the money which a judgment-debtor is 
compelled to pay, but also money volunta- 
rily paid into Court by him to satisfy a 
decree under execution. The words "assets 
held by a Court" obviouly mean any fund 
in possession of a Court or at its disposal 
which may be applied by it for the payment 
of a judgment-debtor's debt. It is difficult 
to hold that tbe payments made by the 
appellauts in this case fall outside this 
definition- 


Now 8. 73 being imperative, it is obliga- 
tory upon a Court to distribute rateably 
the assets held by it (irrespective of how 
they came into its hands) among all the 
CT^i tors who are entitled to the benefit of 
t^ Secti on. The assets are so distributable 

Surajbhatthl 

. (1881) 6 Bom 688. 

8. Manllal t. Naaabhal. (1804) 98 Bom 964 — 6 
bom L B 11 , 
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{by the operation of law and there is noth, 
ling in this Section or any other proTision 
'Of the Code to show that the Court must 
|deal with them in accordance with the 
wishes of the judgmeot-debtor. When there, 
fore there are several decrees outstanding 
against a judgment.debtor, and all the 
irequirements of S. 73 are complied witb» 
the judgment.debtor cannot prevent rate, 
able distribution by merely earmarking bis 
payments for the benefit of one of the 
decree.hoIder8. Thus in the present case 
though the payments made by the appel. 
lants were made for the satisfaction of the 
decretal dues of Mahabir Cboudhary alone, 
the Munsif had to dispose of the money 
paid by them in the manner provided in 
8. 73 with the result that the entire decree 
of Mahabir Cboudhary has not been satis- 
fied. 0. 21, B. 55, must be read subject to 
S. 73 and if it is so read, the case before us 
will present no difficulty whatsoever. 


The view which I have expressed is sup. 
ported by the decision of a Division Bench 
of this Court in 12 Pat 772* and by a 
number of decisions of the High Courts of 
Calcutta, Madras and Allahabad : see 47 
Cal 515,® 70 1 C 539,^ 70 1 C 541,’ 42 C W N 
840.® 41 Mad 616® and 54 All 616.*® For 
the purpose of the present discussion it will 
be sufficient to refer to the first mentioned 
case only which has been relied on in a 
number of other cases. In that case on 
an application by a judgment.creditor for 
execution of a decree, money was paid by 
the judgment- debtor to the Sheriff who 
paid it into Court. Two other creditors, 
who had previously applied for execution, 
bad part of their claim and the costs of 
execution respectively unpaid and asked for 
rateable distribution of the assets. A ques- 
tion then arose as to whether the money 
lying in the Court was available for rate- 


4. Bhftttoo Siogb V. Ragbuoandan Prasad Slngb, 

(1933) 20 A I R Pat 303*= 145 IC 390=12 Pat 
772=14 P LT 867. 

5. Noor Mahomed v. BiUsiram. (1920) 7 A I R 

Cal 785=69 I 0 453=47 Oal 515. 

6. GhUulal Agarwala Todermall AgarwaUa, 

(1922) 9 A I R Cal 19=70 I C 689=26 OWN 
169. 

7. Eari Cbarao Roy v. Birendra Natb, (1921) 8 

A 1 B Cal 749=70 I C 541=35 C L J 327. 

8. Chittagong Urban Co-operatiTO Bank L^. 
Indo Burma Trades Bank Ltd., (1998) 25 
A 1 R Cal 521=176 I 0 607=42 C 'V N 840 

9. Tblcavlyam Plllal v. Laksbmana PilUi, (191b) 

0 A I B Mad 647=47 I C 638=41 Mad 616- 
86 M L J 160. ..... T T> 

10. Sldbnalh v. Tegh Bahadur, (1932) 19 AIR 
Ali 411=188 1 C 106 = 54 AU 516=1932 
A L J 359, 


able distribution, and while answering it 
in the affirmative Rankin J. observed as 
follows : 

The money paid with wbate?er motive If paid to 
the Court is paid upon terms of the Code whatever 
they may be. These terms, as I read 8. 73, have 
been laid down eo that distinction in the form in 
which execution has been bad, in the precise 
extent to which execution has be^ allowed to run 
in the exact source or genesis of the fund in Court, 
are now no part of the definition of the assets that 
are subject to distribution rateably. The object of 
the new Code in using larger language can only be 
to avoid anomaly. To introduce a distinction on 
the strength of the Tolootariness of the payment 
or the purpose of the debtor, is, I think, to cut 
down the language and Intention of the Code upon 
a principle which ie inapplicable to the subject- 
matter and which if applicable is very difficult to 
imply. 

It has been poiuted out to us that a cod. 
trary view has been expressed by Scott C. J. 
IQ 36 Bom 156^^ who has commented upon 
S. 73 in these words: 

In the reference to *'tb6 costs of realization'* we 
have an indication that tbeLegislatarecontempla. 
ted that the assets referred to should be assets held 
in the process of execution. If we were to bold that 
money paid into Coart under O. 21. R. 55, was 
assets held by tbeCourt within the meaning of See. 
73, we should be only nnllifying the provisions of 
B. 55 : for, there would be no Inducement to any 
judgment-debtor to procure a payment Into Court 
of the amount of the claim of bis attaching credi- 
tor if the money could at once be absorbed by 
rateable distribution amongst a number of other 
creditors. 

The soundness of this view was doubted 
by a learned Judge of the Bombay High 
Court in 21 Bom L B 975.** In that case 
the learned Judge referring to the grounds 
on which the remarks of Scott C. J. were 


based observed as follows : 

The first ground follows the cases decided on the 
words *'6ale or otherwise, which ate held to mean 
sale or other process of exeontion provided for In 
^be Civil Procedure Code ... But these cases all 
followed Pursholamdas* cau^ la restricting the 
process to one of sale or conversion of the property 
lod I venture to doubt whether this Is not ^ res. 
:rictive a construction under the amended Section 
in which the words “sale or otherwise'* have 
dropped and in which there is merely an Impllca. 
^lon that the assets should have been realized or 
obtained In execution proceedings. L also venture 
io doubt the correctness of the sewnd reason. 
3 21 R. 55. operates effectively where there is 
me decree-holder. If there are a number of dwree- 
holders, there is no scope for the rule for the judg- 
(nent-debtor has no motive for paying off one 
iudment creditor when the same property is 
liable to be reattached by the others. To sWo^ 
>ne decree- holder to be paid off in full when the 
property is Insufficient to discharge other judg* 
menUdebtors might possibly bo undue pr^erence 
^nd defeat the object of the Section wbiob is equM 
1 1, Sorabji Cooverjl v. Kala Raghunatb, (1912) 36 
Bom 156=12 I C 911=18 Bom L R 1193. 

L2 Kathmal v. Uaniram, (1919) 6 A I B Bom 152 
=53 I C 599=21 Bom L R 975. 
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distributioa ol all the moneys received in esecu- 
tion. Again why should a judgment creditor, 
whoso attachment has been removed under 0. 21, 
R. 55, bo in a better position than a judgment 
creditor who has taken the trouble of bringing the 
property to sale. Lastly, if the money paid under 
0. 21, E. 55. to remove an attachment is not 
available for rateable distribution then a fortiori 
money paid to stop a sale under 0, 21, Buie 63i 
would also not be sc available , , • . So that the 
interpretation put upon the Section in 36 Bom 
156^^ makes the new Section more restrictive than 
the old one, and this is net what the Legislature 
intended, 

Agaio in 2S Bom L B 237^^ aootber 
learned Judge of the Bombay High Court 
refused to follow the opioioo of Scott C. J, 

00 the ground that the obseryations made 
by him were in the nature of obiter dicta. 
We are informed that the opioion expressed 
by Scott G. J, has been followed in A I B 
1925 Nag 157^' and has also been quoted 
with approval in 5 Bang 613 ^^ but it 
appears to me that the balance of autho. 
rity is against that view and for the reasons 

1 have already stated I have no hesitation 
in following the view already expressed in 
12 Pat 722/ In my opinion therefore the 
decUione of the Courts below are correct 
and I would accordingly dismiss this appeal 
with costa Civil Bevision No. 582 of 1938 
is dismissed without costs. 


Manohar Lall J.— On SOtb March 1938 
the appellant deposited a sum of Rupees 
2479,12,0 towards the full satisfaction of 
the decretal amonnt and coats due from 
him to the respondents who were executing 
their money decree by attaching a property 
of the appellante in Execution Case No. 44 
of 1937. Prior to that date two other 
doer oe. holders, who are also respondents 
before ue» bad applied on 27th September 
1987 and on 21st March 1936 respectively 
for a share in the rateable distribution of 
the assets if and when realized from the 
sale of the property of the judgmeDt,d6b, 
tor under attachment. The learned Mun- 
si{ distributed the amount deposited on 
30th March 1938 rateably among the 
three decree, holders. The appellant being 
aggrieved by the order which has resulted 
in the continuation of the attachment of 
the property due to the partial satisfaction 
of the decree under execution in Case No. 44 


13. Indaji Majajl v. Coovarjl NowrojL (1926) U 

LI ® 248=93 I 0 862=s28 Bom L B 

337, 


14, Bodba, (1926) 18 A I R 

15« Adinlni6trator,Oenerat of Bunna ▼. M £ 
MooU, (1928) 15 A 1 B Rug 19=106 I C 592 
=5 Basg 673, 


of 1937 has appealed to this Court against 
the appellate order of the learned Subordi^ 
Date Judge affirming the decision of the 
Munsif ordering a rateable distribution. 
The question upon these facts which arises 
is whether the Courts below bad any juris- 
diction to distribute the amount which 
had been deposited by the judgment.debtor 
appellant. The argument before us took the 
form that the provisions of O. 21, B. 35, 

Cl. (a) specifically provide that 
whers the amoUDt decreed with costs and all 
charges and expenses resulting from the attach- 
ment of any property are paid into Court, the 
attachment shall be deemed to be withdrawn, 
and therefore it was argued that when on 
30th March 1936 the amount of the decree 
in Execution Case No. 44 of 1937 together 
with costs had been deposited, the Court 
bad no jurisdiction except to withdraw the 
attachment and erred in law in distribot- 
iDg the proceeds rateably. It appears to me 
that this argument is nnsoond. The provi- 
sions of S, 73 are imperative. It leaves no 
option in the Court and directs the Court 
that where assets are held by the executing 
Court, the assets after deducting the cost 
of realization shall be rateably distributed 
among the persons entitled to share rate- 
ably in the distribution as provided in the 
Section, The assets become available for 
payment in the bands of the Court on the 
date when the assets are paid in or realized 
by the Court, The direction under S. 73 
seizes the assets as soon as they are paid 
in and the subsequent diversion of the 
assets is then regulated not by the wishes 
of the person who has deposit^ the assets 
but by the operation of law. It is imma. 
terial with what object and desire the 
judgment-debtor deposited the amount in 
Court because as observed by Bankin J. in 
47 Cal 615^ the deposit in Court must be 
taken to he on the terms provided by the 
Code of Civil Procedure and not upon the 
supposed wishes or desires of tbq judgment- 
debtor. If the judgment-debtor so desired, 
it was open to him to pay the money out- 
side the Court, but when be obooses to 
deposit the money within the Court, the 
terms of the Civil Procedure Code begin to 
operate and the law as provided in the 
Code must take effect. The apparent diffi. 
culty whioh has been felt by Wort J. in 
13 Pat 446^® does not appear to me to be 
any difficulty at aU. O, 21, Rule 55 is so 
worded as to ensur e that the attachment 

16. Radha Mehaa v* Mt. Wahldan, (1984) 81 
A 1 E Pat 686=166 1 C 918*13 Pat 446, 
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shall be deemed to be vrithdrawo ^hen the 
decree has been satisfied. It will be a 
strange result if the decree is not satisfied 
and yet the attachment is deemed to be 
withdrawn by a mere deposit. The Legis* 
lature could not have meant to reach such 
an inequitable result. The decree may be 
satisfied either by deposit under Cl. (a) or 
otherwise as stated in Cl. (b). But the 
Legislature has neyer stated that a mere 
deposit will satisfy the decree. 

Ordinarily a decree will be satisfied if 
the deposit is made of tbe amount of the 
decree and there is no obstacle whatsoever 
in tbe decree.bolder receiving it. Id cases 
where tbe law intervenes and directs that 
although tbe full amount was intended to 
be paid to the deeree.boIder, but it has to 
|be diverted by reason of S. 73 or some 
^otber provisions of the Code^ obviously tbe 
decree has not been satisfied in full even 
though there bad been a deposit of the full 
decretal amount. Cl. (a) of B. 55 ought 
to be read in such a way so that the pro- 
visions of S. 73 and 0. 21, B. 55 do not 
confiict with each other. It is a well-known 
rule of construction that each part of a 
statute should be endeavoured to be con- 
strued in such a way that there may be no 
conflict with any part if it can be done 
without doing any violence to the plain 
meaning of the language adopted by tbe 
Legislature. If B. 55 (a) is so read along 
with S. 73, it seems to me clear that tbe 
decree can only be satisfied if tbe amount 
is available to tbe decree-holder in full 
eatisfactioo of bU decree. It has been held 
in a number of cases that a deposit which 
is made by tbe judgment-debtor under 
0. 21. B. 83, Civil P- C., is an asset avail- 
able for rateable distribution. I do not see 
similarly bow it can be argued that tbe 
deposit in tbe present case was not an asset 
within the meaning of tbe word asset*' 
used by my learned brother at p. 465 of 
13 Pat which in my view gives the 

key to tbe solution of the present problem- 
The word ''assets'* must be taken to mean 
any fund in the hands of a Court which 
may be applied by the Court for the pay- 
ment of tbe debt of a judgment-debtor- If 
the debtor has only a single debt, the Court 
is bound to apply tbe deposit or fund to 
the payment of that debt, but if the judg- 
ment-debtor has a number of decree debts, 
the executing Court, if satisfied that the 
conditions of 6- 73 of the Code are fulfilled, 
is bound to apply it rateably to reduce tbe 
decree debts of tbe number of decree, holders 


who are so entitled to share in tbe rateable 
distribution of tbe assets. In other words 
tbe moment the deposit is made by a judg- 
ment.debtor to tbe executing Court or tbe 
money is realized involuntarily or volun. 
tarily in the course of execution by the 
executing Court, tbe assets are held by tbe 
Court and they will be applied in the 
manner provided by the Code. 

An argument was advanced in some cases 
defending upon tbe construction of 0. 21, 
B. 89, Civil P- C. It was argued that where 
Buie 89, Cl. (a) directs payment of five 
per centum of tbe amount of sale price 
as compensation to tbe auetion-purebaser, 
then logically this five per centum ought 
to be treated as part of the assets of the 
judgment-debtor and therefore it should be 
available for distribution to all tbe decree- 
holders and should not be paid to tbe 
aoetiOQ-purcbaser. Tbe answer to this argu- 
ment is very simple. Tbe five per centum 
of compensation which is paid to the auction 
purchaser is not in payment of a debt due 
to the auction-purchaser. It is a statutory 
payment in order to ensure tbe setting aside 
of the sale. The auction-purchaser is never 
executing any decree and nothing is due to 
him from tbe judgment-debtor the amount 
which is being paid by tbe judgment-debtor 
as a part of the statutory requirement is 
not being paid by him to his creditor and 
therefore it cannot be called an asset avail- 
able for distribution. For these reasons I 
think that tbe decision of this Court in 12 
Pat 772* was correct and with great rw- 
pect, the doubt expressed by Wort J. in 
13 Pat 446'^ wae not justified. Tbe remarks 
of the learned Judge are expressly obiter 
because be says: "I think it ia unnecessary 
to decide the question in tbe present case. 
He then goes on to observe: 

To bold that the payment under 0. 21, R. 56 
was an asset dSslribuUble amongst decree holders 
would raise dlfficoUlea which from one point ot 
view are unsurmonntable i 

and proceeds to point out that the terms 
of R. 55 definitely require that the attach- 
ment should cease the moment the amount 
ie deposited irrespective of the olaime 
against that deposit. I have already point- 
ed ont that I do not agree with this view- 
But even if this view is taken to be correct, 
I do not see how tbe fact, that an attaoh- 
ment is to be deemed to be raised the 
very instant tbe deposit is made, can have 
any bearing at all upon the subsequent 
diversion of tbe deposit by the operation 
of S. 73- The distribution of the assets le 
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one thing and tha raising of the attacbmenb 
id another. A recent case of the Calcutta 
High Court in 42 C W N 840^ expressly 
follows the decision of this Court in 12 
Pat 772.* 

My learned brother in the jadgmenfe just 
delivered has traced the history of the 
legislation by which a radical change has 
been effected in the correspondiDg Section 
under the Code of 1882 shewing that the 
present S. 73 is now much wider and in 
effect adopts the view expressed by Sir 
Lawrence Jenkins in the earlier Bombay 
case. I agree with those observatiooa en- 
tirely and have nothing to add. For these 
reasons 1 agree that the appeal fails and 
most be dismissed with costs. The civil 
revision also fails, but there will be no 
costs. 

Appeal and Revision dismissed. 


A. L R. 1939 Patna 397 
Varma and Eowdand JJ. 

Radhaballabh Prasad Narain Singh — 

Plaintijf — Appellant. 

V. 

Raghunath Lai and others — 

Defendants — Respondente. 

Appeal No. 261 of 1937, Decided on 12th 
January 1939, from appellate decree of 
Diet. Judge, Muzaffarpnr, DA 13th Janu* 
ary 1937. 

Civil P. C. (19M), O. I,R. lO^Trcui.posi. 
tion cf parUet^ObJect of— Power ie ducre« 
iiooary and iU neo depends upon faeU of eoch 
cnee* 


Tbc Court, looludiDg the Bigh Court In seooot 
appeal, bae power at any sUge under O. 1, R. ii 
to permit a transposition ol parties. The power I 
diBcrotlonary and ite use will depend upon the eir 
oomUncea ol the particular case. The pocpose o 
it is to enable the Court to be in a position t 
determine the real quoetiona in controversy be 
tween the parties and to avoid allowing a mer 
t^hmoaJ objection snooessfullv to defeat a ice 
d 1 R 19SI F C 26S; AIR 2931 P O 24, 
and AIR I93S Pat 346. Rel. on. [P $98 0 1 

B. M. MoUlck, 8. N. Roy, G. P. Sing! 

and R. P. Jatahar — for Appellant 
B. N. Mitfcer and P. N. Goar — 

_ . for Sespondents 

, ~ an appeal by th« 

plaintiff in a rent auit. He is fcb© propria 

tor of a share in viUage Masahi. Fooi 
annas share m that village was given bj 

aefendants Brst partj 
S 0? “ »°°aal rent o 

* period of five years, viz 
isS7 to 1341 F.,u. Tho koboUsoi wi 


executed by defendant 1 * but it is the 
plaintiff 's case that both defendant 1 and 
defendant 2, bis brother, are joint and were 
jointly interested in the thica. On 11th 
May 1929 the plaintiff on taking a loan 
from defendant second party of Rs. 4000 
gave the same share to him in zarpesbgi 
together with certain ziraits which had 
been excluded from the thica lease in 
favour of defendants drst party. In lieu of 
interest the zarpesbgi deed authorized the 
defendant second party to receive the rent 
due from time to time from the tbicadar 
in respect of the thica lease and also to 
enjoy the usufruct of the ziraifc. No pay. 
meets were made on account of rent by 
the tbicadar either to the plaintiff or to 
defendant second patty. The latter de« 
manded from tha plaintiff redemption of 
bis principal money as the arrangement for 
satisfaction of the interest on it had not 
been successfnL The plaintiff on 10th May 
1935, paid off the zarpeebgi of defendant 
second party thereby redeeming tbe four 
anoad share. On 39tb August 1925 be 
instituted this suit Impleading defendants 
Srst party, the tbicadar and defendant 
second party, the zarpesbgidar, claiming 
thica rent for ffve years 1337 to 1341 Fasli. 
Tbe defendant second patty in substance 
supported the claim of tbe plaintiff, while 
denying any personal responsibility by 
himself to the plaintiff for tbe claim and 
askiug for his costs. The defendants first 
party took several objections to the claim. 
They pleaded that the plaintiff was not tbe 
right person to sue for the money, as the 
redemption— the fact of wbioh they ques* 
tioned — did not convey to him the arrear 
rents accrued i tbe absence of a separate 
written assignment of those dues. Secondly, 
they resisted the claim on the ground of 
limitation. Thirdly, they denied to have 
been permitted to enjoy possession of the 
property I the subject of the lease i and 
finally, it was alleged that defendant 1 only 
bad taken the thica and defendant 2 had 
no concern with it and was nob liable. 

The Mtinsif decided all the issues, except 
No. 2, in favour of the plaintiff. As regards 
No.^ 2, he held that the three year period of 
Umitatioa applied under Art. 2 of Soh. 3, 
Ben. Ten. Act, and therefore tbe plaintiff’s 
claim for 1837 and 1838 was barred, and 
the remainder of the claim was alive. On 
the remaining points his findings were in 
lavoiit of tbe plaintiff and be gave a pro- 
^rbionate decree. On appeal the DUkriot 
Judge revereed the finding ojf the MunsU 
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OD point No. It holding that the actionable 
claim for arrears of rent could only be 
transferred by an assignment in writing 
and not by mere redemption of the zar. 
pesbgi. He did not decide the other issues. 

Id second appealt \Ir. MulUck for the 
plaintiff first contended that the plaintiff 
being the registered proprietor, the defen. 
dant could not resist him on the plea that 
he was not the person entitled to rent. 
Unfortunately, it appears to have been in 
the Courts below neither proved nor even 
pleaded that the plaintiff is the registered 
proprietor, and there is no foundation for 
ftpplyiog 8. 60, Ben. Ten. Act, and S. 78, 
Land ^gistration Act. in this case. On 
the other point, assuming the question of 
title to be open, Mr. Mullick could not con* 
test the finding that the proper person to 
sue for the arrears of rent was the defeD« 
dant second party. To meet this objection 
he informed ns that the defendant second 
party (respondents 3 to 5 in this appeal) 
have presented a petition praying that they 
be transposed from the category of defen- 
dants to that, of plaintiffs and from the 
category of respondents to that of appel- 
lants. The rest of the bearing centred 
round the question whether this application 
should be allowed. Mr. Mitter for the res- 
pondents opposed it on the ground that it 
would change the character of the suit, 
and that it would defeat the salutary provi- 
sioDs of the Limitation Act of which the 
defendants ought to get the benefit. 

A number of decisions were cited from 
which it appears that undoubtedly the 
Court, including the High Conrt in second 
appeal, has power at any stage under O* 1, 
R. 10, Civil P. C., to permit each a trans- 
position as is here trpplied for. The power 
is discretionary and its oso will, of course, 
depend upon the circumstances of the parti- 
cular case. The purpose of it, like that of 
the provision in 0, 6, R. 17 for amendment 
of pleadings, is to enable the Court to be 
in a position to determine the real quM- 
tions in controversy between the parties 
and to avoid allowing a mere teobnical 
objection successfully to defeat a just claim. 
In 59 Cal 80,^ where the defendants object- 
ed to the maintainability of a suit by the 
plaintiff, on the ground that the property 
was not his alone but was the joint pro- 
perty of himself and certain defendants, and 
where the pro forma defendants had asked 


1. Bbupendra Narayan v. Raj^shwar 

(1931) 18 A I R P 0 162:=132 I C 610=fi8 
I A 228=W Cal 80 (P C). 


that a decree should be passed in favour 
of the appellants, their Lordships thought 
it unnecessary to determine the question 
of fact, observing that all the members of 
the family were parties to the suit and 
were at least jointly eutitled to the whole, 
and that, if there was a technical objection 
to the Court passing a decree in favour of 
tbe plaintiff, 

the Court clearly bad po^or at any stage of the 
proceedings to remedy the defect under 0. l.R. 10. 
Civil P. C., by adding tbe pro forma defendants a$ 
co-plat otiQs with tbe appellant. Such a course 
fiboold, in tbeir Lordships* opinion, always be 
adopted where it is necessary for a complete 
adjudication upon tbe questions involved in the 
suit and to avoid multiplicity of proceedings. 

We may refer also to another case which 
came before tbeir Lordships. In 10 Pat 
tbe propriety of a transposition under 
O. 1, Rule 10 was not directly before tbeir 
Lordships but such a transposition bad 
been made. The suit was a suit for redemp- 
tion brought by plaintiffs, who were trans- 
ferees of tbe equity of redemption from the 
mortgagors by two permanent leases. In 
the suit, as' originally framed, the moit- 
gagors were joined as co- defendants. The 
mortgagee defendants resisted tbe suit deny- 
iog the validity of the plaintiff's leases and 
consequently tbeir right to redeem. There- 
upon the mortgagor-defendants applied to 
be made co-plaintiffs. Tbeir Lordships re- 
ferred to this application as "an applica- 
tion which it was obvious must succeed.*' 
Transposition was allowed in this Court 
even in a civil revision in 11 Pat 616, 
Ebaja Muhammad Noor J. observing that 
to disallow transposition on tbe ground 
that this would result in the claim becom- 
ing time-barred would be defeating the 
very object which the Legislature bad in 


new. 

In tbe circumstances of this case, we 
ihink that permission should be allowed to 
transpose the defendant second party frona 
the category of respondents to that of 
appellants, and also from the category of 
Jefendants to that of co plaintiffs. The 
result of this will be that the first objection 
taken by defendants first party, that the 
plaintiff was not the right person to sue 
for the money, becomes groundless and 
UDsnstainable. The second objection, on the 
ground of limitation, was decided by the 
Mupsi f on the question of the statute applu 

2. Farsotim Thakur v. Lal Mobar '^‘bakur, 

18 A 1 R P 0 148=132 1 0 721=68 I A 264 

=^10 Pat 654 (P C). . ggj. 

3. Sorajman Prasad v. eadanand 

19 A I R Pat 346=140 1 0 672=11 Pat 616, 
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cable, and bis decision in that respect is 
correct in point of law. The third objectioD, 
Tiz. denial by the defendants first party 
that they had enjoyed the property, was 
left open by the District Judge and a find* 
ing OD this issue wilt be necessary. The 
same applies to the fourth objection, that 
defendant 1 only bad taken the thica, that 
defendant 2 was separate from him and 
bad DO concern with the tbica, and was 
not liable. On this also Codings of the 
lower Appellate Court are necessary, 
would in this case utilize O. 41, B. 25, 
Ciyil P. C., and refer those two issues for 
decision to the Court of the District Judge 
who will decide them on the eyidence 
already on record. The District Judge shall 
return his findings to this Court within 
two months from the date of receipt by him 
of the record. 

N.S./R.K. Order accordingly. 
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Varma J. 

Kaladhari Singh — Appellant, 

7 , 

Jibachh MUhra and others — 

Respondents. 

Appeal No. 949 of 1936, Decided on 4tb 
Noyember 1938, from decree of Diet. Judge, 
Darbhanga, DA 18tb Joly 1936. 

Adverfe PoMCMion ^ Nature of righta exer* 
cUed^^Small piece of land convenient to neigh* 
hour used by him by doing acU of poMOMion 
of flim$y and temporary character fee over 12 
y«are^Such uter cannot eitablith title of neigh* 
hour by advene pouoMion, 

In deciding question of adverse posaesalon tBa 
nataro of the rights ezerolsed by the parties and 
tbo relatloDsbip betrvean them will have to be 
looked into in order to see whether the acts were 
permissible or so trivial as not to be noticed. In a 
case where the land Is adjoinlog the house of the 
defendants and the plaiottif is not a resident of 
that looality where the land la situate, little acts of 
possession cannot be effectively taken notice of at 
once by the plaintiff agafnet whose interest they 
were exercised. If therefore a small piece of land 
01 no prmnt nse to the owner bat convenient in 
many other ways to the neighbour is made use of 

kI of possession aU 

« » flJDBy aoa tempont, obanoter such 

M BtMkins 8t»w and logB ot wood, building sheds 

?0B "ithoui objection 

lor more then W years, such a nsec ezoitea no 
particular attention. It is neither meant to denote 
a as denoting on the aide of the other 

j ownerahip of the land. Where 

Buoh and no mote i. the osae, It would be alto. 
Esther wrong to hold that -a claim to title b* 
adverse posseasion has been made out • 16 Bom 

Lah 72. Btl. on. {p 401 q I'J? 


P. C. Manuk, L. K. Jba, P. Jba and J. 
Jba. — Jor Appellant, 

B. C. De ana S. K. Mitra — 

for Respondents^ 


Judgment. — This is an appeal on behalf 
of the plaintiff. The defendaDts^respondeots 
are the three sons of Manobar Misra of 
Barbampur where the subject-matter of the 
dispute is situated. The disputed property 
19 1 katba 19 dburs of land included in 
plot No. 496 with an area of 3 kathas 4 
dburs. The suit was for a declaration of 
the plaintiff's title to and for confirmation 
or, in the alteroatiye, recovery of posses* 
sion oyer the disputed land. The Courts 
below have dismissed the suit of the plain* 
tiff CD the ground that the defeodanta' 
title to the land bad matured by adverse 
possession. The plaintiff has came up in 
second appeal. Mr. Manuk, appearing on 
behalf of the appellant, has urged chiefly 
that on the findings of the Courts below, 
no case of adverse possession can be made 
out, and secondly, that they have acted 
illegally in relying on a piece of evidence 
which is not admissible. The litigation with 
regard to this piece of land has a long 
history and it redounds to the credit of the 
litigious zeal of the parties that for such a 
small strip of land they have been engaged 
in it for nearly 30 years baying moved 
abont half a dozen Courts presided oyer by 
about a dozen different Judges, 


Id order to understand the point raised 
by Mr. Manuk, it is necessary to give a 
short statement of the litigation in the past 
with respect to this land. In the year 1908 
three mortgage suits were filed by Braj. 
oandan Singh, the father of the present 
plaintiff, against Eallar Jba and bis bro* 
there, based on three bonds executed in the 
year 1903, These salts were decreed and 
the plaintiff's father purchased, amongst 
others, this land in dispute in execution of 
one of bhe decrees, the delivery of posses- 
sion moluding the entire plot No. 496. It 
appears that one Natho Shah, a bataidar 
of the plaintiff's father, was compelled to 
file a petition against the defendant’a father 
and defendant 1 under 8 . 144, Criminal 
P. C.. because they had committed certain 
acts of aggression with respect to this land, 
ihe proceeding was converted into one 
under S. 146 and ultimately ended acalnsfe 

10th ^ptember 1910. It is eignificaut that 
no suit was filed within the period of limi. 
tation against this decision of the Criminal 
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Court, and a great deal turns upon this 
aspect of the whole case. 

It appears that aggresaiou was again 
started near about the year 1916 on account 
of which the plaintiS's father had to file a 
suit against defendants 1 and 2 with regard 
to the land included in plot No. 496. the 
disputed portion coyering an area of 25 
dhurs situated partly towards the north 
and partly towards the west. The natare of 
the eDcroacbment complained against was 
that the defendants had put heaps of cow* 
dung upon the land. In that suit the defen. 
dants contested on the strength of an 
unregistered kobala of 1901 alleged to have 
been eiecuted prior to the mortgage deed 
executed in favour of the plaintiff's father. 
The suit was dismissed by the trial Court 
which, in coming to its conclusions, relied 
upon the results of a local inspection held 
by the Court itself on 5th August 1917. 
We have no note of that local inspection 
on the records of the present case, although 
the Courts below have relied upon the 
facts as mentioned in the judgment in the 
suit of 1916. That judgment is dated 19th 
February 1918, and the facts taken there* 
from are that there was a mud wall house 
on the north, a heap of cow.dung almost 
like a small bill was stacked towards the 
south.west of plot No. 496, that the mud 
bad been taken from the middle of the plot 
(the area is not given but the depth is said 
to be 1 cubit) and that there was a well in 
the plot. Of these facts the first two were 
included in the subjeot^matter of that dis* 
pute while the other two facts were not 
involved therein. 

On 13th January 1919, the Appellate 
Court set aside the judgment of the trial 
Court, holding that the kobala relied upon 
by the defendants was not genuine and that 
DO suit having been filed against the deou 
sion in the 145 proceedings, the title of the 
defendants was extinguished with regard to 
the hut built upon the disputed plot. The 
delivery of possession was thus given to 
the plaintiff's father with regard to two- 
thirds share of the defendants (1 have 
already mentioned that the land is not sub- 
divided into sub plots). Then there was 
some further trouble, it appears, on behalf 
of one of the brothers who was not implea- 
ded in the previous suit. The plaintiff filod 
a suit, No. 23 of 1921, and took the pre- 
caution of impleading all the three bro- 
thers as defendants. This suit was decreed 
on 8tb March 1931, and ultimately deli- 
very of possesion was effected with regard 


to the remaining one-third of the plot in 
1931. Fresh troubles seem to have ariseo 
in the beginning of the year 1932 and it 
appears that on 12tb January 1932 pro- 
ofings under S. 144, Criminal P. C., were 
initiated with regard to the entire plot 
No. 496. The present defendants were made 
the defendants first party and the plaintiff 
was the second party. That order was 
made absolute against the first party on 
19tb February 1932. The matter did not 
end there and, it appears, that on accouat 
of some further troubles the plaintiff inu 
tiated proceedings under S. 107, Criminal 
P. G., but those proceedings were dropped, 
as a result of which the present suit, out 
of which this second appeal has arisen, 
was instituted on 20th December 1932. 

Now, the lower Appellate Court has 
come to the following findings in the pre- 
sent case: After accepting the case of the 
defendants that they had been in continu- 
ous possession of tbe entire plot No. 496 
since their kobala of 1901 and had exer- 
cised acts of possession by planting trees, 
stacking straw and logs of wood and by 
removing earth therefrom, tbe lower Appel, 
late Court came to the following finding : 

It is by uo means improbable that tbe defen- 
dants have been storing their straw, cow.dnng and 
other materials on the disputed land for a number 
of years, as alleged by them ; 
and that 

they had. apart from the pueca well, at least a 
heap of cow-dnng, straw and piles of brickbats on 
the present disputed land in tbe year 1931. 

On these findings the learned Judge says: 

1 am satisfied from tbe evidence that the defen* 
dants have prov^ their actual possession over the 
land in dispute lor a continuous period of more 
than 1? years. 

In coming to this conolosion it is clear 
that tbe lower Appellate Court has relied 
mainly upon the results of the local inspec- 
tion held in tbe suit of 1916 ; and to this, 
as at present advised, Mr. Manuk rightly 
takes exception. Even the learned advocate 
appearing on behalf of the respondents, 
could not justify the inclusion of the results 
of the local inspection in 1916 in tbe pre- 
sent case? and he had tried to support the 
judgment of the Court below by referring 
to tbe evidence of Mr. Biswas {P. W. 3) , 
bab that witDeaa was obviously speaking 
with regard to tbe state of affairs existing 
in the year 1931. The evidence of Mr. Bis- 
was could not go to support the results of 
the local inspection in 1916, which has 
wrongly been included in the present case. 
Ur. Manuk urges that, although he cannot 
question the findings of fact arrived at by 
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•the Conrte below, the question is whether 
the inference drawn by them is correct ; 
and relying upon tbe decision in 16 Bom 
338^ be contends that on the findings of 
the particolar acts of possession, it could 
not be held that the defendants had ac- 
qaired any right by adverse possession. In 
that case a small piece of land being of no 
present nse to its owner and being conveni- 
lent in many ways to his neighbour was 
^made nee of by tbe latter In various ways 
without objection for more than 19 years. 
A privy and sheds for cows, goats, fowls, 
etc., and a hut for a gbariwallab — all bow. 
ever structures of flimsy and pnrely tern, 
porary character — were eaid to have been 
constructed and maintained for many years 
on the said piece of land ; and it was con* 
tended that such user by tbe neighbour of 
the owner of the land, amounted to adverse 
possession against tbe owner. But it was 
held by their Lordships that such user as 
this was insufficient to give a title to the 
land by adverse possession. If I may say 
so with great respect, their Lordships 
rightly observed as follows : 

In this country such a user excites no partico- 
lar attention. It is neither meant to denote, nor 
understood as denoting ^ on the side or tbe other 
— a claim to tbe ownership of the land. Where 
snob and no more is tbe case, it would be altoge* 
hber wrong to hold that a claim to title by adverse 
[poaeession has been made out. These cases are eren 
more frequent in tbe mofussil than in Bombay 
itself, and there such acts of user aro noTer con* 
strued as founding a claim to tbe land by ad7erse 
poueuioQ. 

To the same effect are the decisions in 
98 I C 888* and 109 I C 657,^ relied upon 
by Mr. Manuk. Mr. B. 0. De. appearing on 
behalf of tbe respondents, urges that mere, 
ly because the acta of possession relied 
upon by the Courts below can be regarded 
as of flimsy nature, it would not amount to 
a proposition of law. Tbe finding of adverse 
possession In favour of bis clients should 
not be disturbed. He contends that the 
nature of the rights ezeroised by the par- 
tiw and the reUtionebip between them 
will have to be looked into in order to see 
whether the acts were permissive or so 
trivial as not to be noticed. This is so; but 
jone has to remember that in a case of this 
nature where the land is adjoiniDg the 
h ouse of the defepdapts and the p laintiff is 

Qooaldas Madbowjl, (1893) 

It) com 888. ' 

9. Oaman 8aUh Mohammad v. Khaaoomol 8at- 

ramdas, (1997) 14 A X R Blod ILi = 98 I 0 

OODt 

• 3. Mohammad Amin Ehan v, BaUnda, (1999) 16 
A I B Lah 71^109 X 0 e67, ' 

1989 Fjei A 69 


Dot a resident of that locality where thej 
land situates, these little acts of possession 
could not be effectively taken notice of at! 
once by the plaintiff against whose interest! 
they were exercised. The present case is on 
all fours with the case reported in 16 Bom 
338.^ 

In the acts of possession fonnd by the 
Courts below, which I have already stated 
there is only one item on which tbe lower 
Appellate Court has laid stress, viz. tbe 
existence of a well in the plot. A well is 
certainly more permanent than a hut : but 
with regard to this other considerations 
arise, i. e. was tbe construction of tbe well 
an act of possession or, when was it built? 
From the facts mentioned above, it is clear 
that in 1910 tbe Criminal Court found 
that the plaintiffs' father was in possession 
of plot No. 496; and whatever rights tbe 
defendants might have were extinguished 
in tbe year 1913 they not having filed any 
suit against that decision within tbe period 
of limitation. Therefore, if the well was 
constructed before 1910 then by reason of 
that decision it became tbe property of tbe 
plaintiff. The lower Appellate Court has 
not gone into this matter from this point 
of view. The defendants' case in tbe writ, 
ten statement was that the well was con* 
struoted soon after tbe unregistered kobala 
in their favonr in the year 1901 ; and tbe 
lower Appellate Court says : 

Ae for the paeca well, the defendants' etatemeot 
tbat it was ocDdtruoted by them eoon after their 
kobala has not been disproved in any way. 

The presence of this well could not 
therefore be said to be an act of adverse 
possession after 1913. That being the posi. 
tion with regard to the well, there is noth* 
ing to distinguish this case from the oase 
reported in 16 Bom 338.^ Mr. De then 
contends that tbe plaintiff omitted this 
part of bis claim in the previous suit and 
therefore tbe present suit was barred under 
the provisions of O. 2, R. 2. Civil P. 0.; 
hot a fresh cause of action has accrued to 
the plaintiff since then and there is nothing 
bo indicate that the previous suit was filed 
when the plaintiff was dispossessed in res. 
peob of the entire plot No. 496. I would 
therefore set aside tbe judgment and deoree 
of tbe Court below and deoree the suit with 
costs throughout. Mr. B. 0. De asks for 
leave to appeal under the Letters Patent ; 
but as I have already said, the subject* 
matter of dispute is rather very insignifi- 
cant and the litigation has gone on for 
nearly 30 years, and it is neither a oase of 
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public importaoce nor does it raise any 
complicated question of law. I do not feel 
justi6ed in {^ranting leave to appeal in this 
case. Leave to appeal is refused. 

N.S./R.K. Decree set aside. 
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Harries C. J. and Rowland J. 
Mahant Sidhakamal Ramanuj Das — 

Plaintiff — Appellant. 

V. 

Batakrishna Mahapatra — Defendant 

— Respondent. 
Appeal No. 4 of 1936» Decided on 6th 
December X938, from appellate decree of 
Dist. Judge, Cuttack, D/- 23rd September 
1935. 

(a) Second Appeal— QueiUon of law — Que$. 
tion whether entry of rent in eetllement rent 
roll if conclufive and whether party can prove 
it to be incorrect U quetlion of law— It can be 
railed in tecend appeal. 

When an obvious point of law has arisen tbe 
practice of attemptiog to shut out a second appeal 
by the use of language designed to clothe a deci* 
sioD on a question of law with the appearance of 
a finding of fact Is deprecated. Tbe question wbe* 
ther an entry of rent in the settlement rent roll is 
conclusive or whether a party can prove by evi> 
dence that it is incorrect, is undoubtedly a point 
of law, and a party is perfectly competent to raise 
this question in second appeal. [P 403 C 1] 

(b) Orissa Tenancy Act (2 of 1913), St. 127 
and 141 — Declaration that tenancy it for dif* 
ferent clots from that shown in Record of 
Rights does not displace presumption of cor* 
rectneis of rent entered in rent roll. 

A declaratory suit (such as is contemplated by 
tbe Proviso to B.141). can no doubt be entertained 
and a declaration can bo bad that tbe tenancy Is 
of a difierent class from that shown in the Record 
of Bights but such a dcelsration does not displace 
tbo irrebuttable presumption of correctness of tbe 
rent entered in the rent roll : 22 J C i?rl. 
on; AIR 2922 Cal 202, Rtf. (P 403 0 1. 2) 

(c) Orissa Tenancy Act (2 of 1913), Si. 126, 
127 and 141— Entry of rent can be challenged 
only on ground of want of jurisdicllon— Settle- 
ment Officer within jurisdiction to record rent 
recording it erroneously— Procedure for correct- 
ing mistake not utilized by parly — He must 
fail. 

The only ground on which an entry of rent can 
be ohallengcd is that of want of jurisdiction. Tbo 
3udge is entitled to enquire whether it was within 
tbe iurl&dIctioD of tbe Settlement Ofliccr to record 
a rent in respect of the tenancy, but if that question 
is answered affirmatively, the Settlement Officer 
was within bis jurisdiction whether ho recorded 
it correctly or erroneously, and if erroneously, tbe 
statute has provided one procedure and one proce- 
dure only for oorrecting the mistake. If that pro- 
cedure is not utilized the party must fail. 

[P 409 0 2] 

(d) Orissa Tenancy Act (2 of 1913), Sec. 
3 (23) and S. 118— Holder of (anki baba! land 
It tenant and revenue officer can settle rent of 
bU bolding. 


A. I.R, 

Tbe distinctive characteristics of tenancy ara 
that a person should bold land under another per- 
son and be liable to pay rent for it to blm. Stb- 
proprietor means a person holding land under 
another proprietor, just as au under-tenure bolder 
bolds land under a tenure-holder and an under- 
laijat bolds under a raiyat. What tbe snb pro- 
prietor pays kist by kist to tbe proprietor is rent. 
A tanki babaldar is sub-proprietor and pays rest 
and is therefore tenant. It follows that the revenue 
officer has jurisdiction to settle and record the 
rent of bis bolding. [P 404 0 1, 2} 

B. N. Das — for Appellant. 

B. Mabapatra — for Respondent, 

Rowland J. — This is an appeal by the* 
plaintiff who sued as proprietor for iba 
rent of tbe period second kist of 1337 to 
first kist of 1341 in respect of a tenure des- 
cribed in tbe current Record of Rights as a 
tanki bajyafti tenure and entered as bear- 
ing a rent of Rs. 7.3.0. The claim waa 
laid in accordance with tbe settlement rent 
roll. Tbe defendant resisted it, contending 
that tbe land was tank! babal and not tanki 
bajyafti and that its rent was Bs. 3-5-3- 
Tbe Rent Deputy Collector considered him. 
self precluded from giving effect to tbia< 
plea of the defendant by S. 127, Orissa 
Tenancy Act, tbe settlement rent roll 
having been prepared in the course of a 
eettlement of land revenue in tbe local area 
under part 1 of Chap. 11 of tbe Act. Under 
this part a settlement rent roll is prepared 
which, after sanction by tbe confirming 
authority, is finally framed and incorpo- 
rated in the Record of Rights. Any person 
aggrieved by entries in tbe Record of Rights 
can prefer within two months an appeal 
under S. 126 or within six months a suit 
under S. 126, such suit being limited to 
the grounds specified in Cl. (3) of tbo 
latter Section. No such appeal or suit was 
preferred. Tbe Rent Deputy Collector con- 
aidered himself therefore bound by S. 127» 
which enacts that subject to the provisions- 
of S. 126, all rents settled under tbe prece- 
ding Sections shall be deemed to have been 
correctly settled and to be fair and equit- 
able rents. He passed a decree for tbe rent 
as claimed. He held that tbe operation of 
S. 127 was not affected by the result of a 
suit brought by the defendant in 1929 
more than a year after tbe final publica- 
tion of the rent roll, in which he obtained 
a declaration that tbe laud was tanki babal 
and not tanki bajyafti. 

From this decision an appeal was pre- 
ferred to the District Judge in which twa 
contentions were raised. First, that rent 
was recoverable only for the period subse- 
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quenfc to 4tb May 1932, and secondly^ that 
the status o{ the defendaot beiog that ot a 
tanki babal tenant, the rent ^bich in ear. 
lier settlement records bad been recorded 
as Bs. 3.5*3 could not be enhanced and 
should have been held notwitbstandine the 
entry in the settlement rant roll to be stilt 
only Bs. 3.5*3. The District Judge accepted 
both these contoDtions and allowed the 
appeal. In second appeal the finding that 
rent is recoverable only for the period after 
4th May 1932 is not challenged. We are 
concerned only with the question whether 
the annual rent payable is Bs. 7*3*0 or 
Bopeee 3*5*3. 

The learned District Judge bas said in 
bis judgment " I find It as a fact that the 
rent payable by the defendant is only 
JRs. 3.5.3. ** When an obvious point of law 
bas arisen, I deprecate the practice which 
has been observed io the judgments of 
some of tbe lower Appellate Courts of 
attempting to shut out a second appeal by 
tbe use of language designed to clothe a 
decision on a question of law with tbe 
appearance of a finding of fact. The ques. 
tioD whether an entry of rent in tbe settle, 
menb rent roll is conclusive or whether a 
party can prove by evidence that it is 
incorrect, is undoubtedly a point of law, 
and the plaintiff is perfectly competent to 
raise this question in second appeal. In fact» 
no attempt bas been made by the respoo. 
dent to contend that tbe finding of the 
District Judge as to the rent binds ns as a 
finding of fact. The appeal first came before 
aSingle Judge of this Court, who coneideriog 
that a question of some general importance 
was involved, has referred it to a Division 
Benoh, indioatiog at the same time bis own 
view that the Courts are bound to give 
effect to tbe entries of rent incorporated in 
tbe rent roll. The particular point does nob 
appear to have been decided under the 
Orissa Tenancy Act, but in the decisions 
under the corresponding provisions of the 
Bengal Tenancy Act, there is ample autho. 
rity that failing a suit under S* 104.H of 
that Act (corresponding to S. 126, Orissa 
Tenancy Act) the entry as to the rent is 
conclusive. A declaratory suit (such as is 
contemplated by the Proviso to Sec. 141, 
Onssa Tenancy Act) can no doubt be enter- 
tamed and a declaration can bo bad that 
the tenancy is of a different class from 

1? w ^ I'u R6cord.of.Rigbts, 16 

OWN 896, bub suc h a declaration does 

Ailruddln Mondai 

(1911) 16 0 W N 696=11 1 0 263. 


not displace tbe irrebuttable presumption 
of correctness of tbe rent entered in the 
rent roll. In 49 Cal 1026* even where it 
appeared that the entry of rent in the 
Becord.of*Bigbts bad been made by mistake 
and tbe actual rent was much higher and 
where tbe certificate procedure for recovery 
of tbe higher rent had been resorted to by 
the landlord and the Secretary of State, it 
was held on a suit by tbe tenant that the 
revenue authorities, not having taken the 
procedure contemplated by the statute, 
could not reopen the question in defence to 
a suit to set aside the certificate. Tbe only 
gronnd on which an entry of rent can be 
challenged is that of want of jurisdiction. 
The District Judge thought that a tank! 
babal tenant being a tenant at fixed rent 
there was no jurisdiction to settle higher 
rent to enhance his rent* There is some 
confusion here. Tbe decisions relied on by 
the District Judge do not support him. 
The District Judge was entitled to enquire 
whether it was within the jurisdiction of 
the Settlement Officer to record a rent idI 
respect of the tenancy, but if that qnestion 
is answered affirmatively, the Settlement 
Officer was within his jarisdiction whether 
he recorded it correctly or erroneously, and 
if erroneously the statute has provided one 
procedure and one procedure only for cor- 
recting the mistake. That procedure the 
respondent did not utilize. When he did 
sue to correct the entry regarding his status 
(as to which the record has a presumptive 
but not a conclusive value) he no doubt 
advisedly abstained from asking for any 
declaration as to the quantum of rent, 
advisedly because bad he asked for suoh a 
relief it mast have been refused. The Dis. 
trict Jndge says "unfortunately” and pro. 
ceeds as if the decision operated to give 
him the very relief which the Civil Court 
could not have given him. 

When it appeared in the coarse of tbe 
hearing that tbe decision of tbe District 
Jndge could not possibly be supported on 
the ground on which it was based, the 
learned advocate for the respondent raised 
a novel contention that the holder of tanki 
babal land being a snb.proprietor is nob a 
tenant at all bub a proprietor and the duty 
of the revenue officer to settle rents "for 
all classes of tenants” did nob include the 
settling of rents for tanki babal holders a 
class who are nob tenants at all. No doubt 


Siato (loaal 9 
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the holder of a tank! bahal land is a sub- 
proprietor within the meaning of S* 3, CL 
21 of the Act, and we are asked to bold 
that a 9ub. proprietor is a proprietor within 
the meaning of S. 3, CL 14 which defines 
“proprietor” as inclnding also the sob. pro. 
prietary interest referred to in S. 3, CL 2. 
That clause however defines bajyaftidars 
but contains no reference to tanU bahaU 
dars. We must look farther therefore to 
see whether a tank! babaldar is a tenant. 
S. 15 (l) (a) speaks of snb.proprietors other 
than sarbarakars as one of the classes 
of tenure. holders, and S. 6, CL 3 enacts 
that for the purposes of certain Sections 
every sub. proprietor shall he deemed to be 
a tenore.holder, and for the purposes of 
S. 74 shall be deemed to be a permanent 
tenure.bolder. With the other S^tions we 
are not particularly concerned here, bnt 
S. 74 is the Section imposing liability on a 
tenant to have his tenore or holding sold in 
execution of a decree for the rent thereof 
and declaring that the rent shall be a first 
charge thereon. It is difficult in face of 
these provisions to hold that what the sub- 
proprietor is to pay to the proprietor is not 
rent, and it does not seem to have been 
suggested in the Courts below that the 
defendant was not a tenant under the 
plaintiff. The distinctive characteristics of 
tenancy are that a person sbonld bold land 
under another person and be liable to pay 
rent for it to him. “Sub** is Latin for 
“under’* and by its derivation the expres- 
sion “sub -proprietor * would seem to mean 
a person holding land under another pro- 
prietor just as an under.tenure holder 
bolds innd under a tenure-holder aud an 
uoder-raiyat bolds under a raiyat. A tanki 
babaldar pays a fixed tanki and the word 
“tanki” is explained in the glossary to Mr. 
Maddox's Settlement Report thus: “Tanki 
(rent)— quit rent/* 

Tanki lands are referred to as tenures in 
para. 317 at p. 215 of Mr. Maddox's Settle, 
ment Report. Again in para. 612 at p. 347 
is a list of classes of tenancy and in this 
list appears tanki bahal. Tanki bahaldars 
are again referred to as a class of tenants 
in para. 515 at p. 349 of the report. At the 
time of Mr. Maddox’s Settlement the Orissa 
Tenancy Act had not been passed and wr- 
responding provisions of the Bengal Ten- 
ancy Act were in force. There was no mch 
status as “sub-proprietor** recognized at 
that time. I may refer then to the ^al 
report of the cnrrent settlement operations, 
Mr. Dalziel's Report. In para. 60, p. 19 he 


refers to sob-proprietors as tenure. holders 
whose position approximates to that of 
proprietors of estates. In para. 447 at page 
157 be says that 

Section 15 recognizes their right to transfer their 
tenures vithoot the consent of their landlords. 
But in other respects ‘their position is practically 
that of an ordinary permanent ten are- holder, with 
fixity of rent. 

In the form of kabuliat for sub-proprie- 
tors annexed to the same report col. 3 is 
for the “date on which rent falls due." I 
have no doubt that what the sub. proprie- 
tor pays kist by kist to the proprietor is 
for our present purposes rent and be is for] 
those purposes a tenant. It follows that the 
Revenue Officer had jurisdiction to settle^ 
and record the rent of the respondent. 

The result is that the entry in the rent 
roll of annual rent, Rupees 7-3.0, most be 
deemed to be correct. I would allow the 
appeal and give the plaintiff a decree for 
rent at this rate for the period in respect 
of which he has been held entitled to it 
with costs of the appeal and proportionate 
costs in the Conrts below. 

Harries C. J. — I agree. 

D.S./R.E. Appeal allowed. 
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Jamss and Rowland JJ- 

Iswar Krishfui Chandimajee Thakur — 

Appellant. 

V. 


Brijhehati Das — Respondent. 

Appeal No. 714 of 1936, Decided on 19th 
January 1939, from appellate decree of 
Diet. Judge, Purnea, D/- 14th April 1936. 

Bihv Tenancy Acl (8 of 1934), S$. 7 and 
167 — Permanent tenure held at ▼ariable rate 
of rent Tenure holder creating under tenure 
at fixed rate of rent — Tenure brought to sale 
and purchased by proprietor “ Fixed rate of 
rent is not binding on proprietor — Rent of 
under tenure is liable to enbancemenL 


The purchaser who does not aunul ioeum- 
traoeos under See. 167 is bound to recoguizo such 
Qcumbrances as the tenant had power to create, 
lUt where the tenant had pnrported to create to 
ifs under tenant a status higher than bis own, the 
andlord is not bound to reeognUe sueh a statns in 
be under tenant. The ntmost that he can create 
) a tenure to be held on as faronrable terms as 
lis own. Hence where a holder of permanent 
ftoure at variable rate of rent creates an onder- 
snore at fixed rate of rent and tbe proprietor 
ifings the tenure to sale and purchases it he U not 
ound by tbe fixed rate of rent created by the 
ennre-bolder. The under-tenure holder holds a 
erznanent tenure bnt at a rent liable to 
sent : 8. A. No. 754 of 1929 and 3. A. No. 12$S 
f 1931. Foil.! A I B 1938 Cal gj 
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S. C. Maznmdar, K, Dayal aod Bama- 
nugrah Narain Singh — for Appellant, 

S. M. MoUick and Fbulan Prasad Varma 

— for Bespondent* 


James J. — The appellant is the pro* 
pridtor of an estate in Pornea District tsbo 
brought to sale and purchased an istimarari 
tenure ^vithin bis own estate which was 
held at a variable rate of rent istimarari 
lekin znokarrari nehi. This tenure. holder B 
predecessor had in 1870 created an under- 
tenure which purported to be an istimarari 
mokarrari tenure, a permanent tenure at a 
fixed rate of rent. The proprietor instito- 
ted the suit out of which this appeal arises 
for enbancemeDt of rent of the under- 
tenure claiming that bis tenure- holder could 
not, when granting an under- ten are, create 
a status higher than that which he him- 
self enjoyed. The Mnnsif found that the 
entry of status in the Becord of Bights 
was incorrect and allowed enhancement of 
rent under 8. 7 of the Tenancy Act* His 
decision was reversed on appeal by the 
District Judge who accepted the entry in 
the Becord of Bights and held on the 
authority in 59 Cal 26^ that the tenure- 
holder whose own rent was variable, bad 
the power to create a permanent tenure at 
a fixed rate. 

Attention is drawn on behalf of the ap- 
pellant to two decieions of this Court 
(Second Appeal No. 754 of 1929^ and 
8econdAppealNoai85of 1931*). Mr.S.U. 
Mullick on behalf of the respondent argues 
that when the proprietor purchased in exe- 
cution of a rent decree the intermediate 
tenure, be was obliged to annul incum. 
brances under S. 167 of the Tenaucy Act. 
if he was not to be bound by all the con- 
tracts into which the late tenure. holder 
might have entered regarding his tenure. 
This was the view taken in 59 Cal 26* 
which was expressly not followed by the 
Division Bench of this Court in Second 
Appeal No, 1185 of We may say 

that it appears to us that the purchaser 
who do^ not annul incumbrances under 
8. 167 is bound to recognize ench incum- 
brances as the tenant had power to create; 
hot where the tenant has purported to 
create in his under tenant a status higher 


1. Hhatun v* Screodrakamar Sen, (19321 
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than bis own, the landlord is not bound to 
recognize such a status in the under, 
tenant. In fact the under-teuant could not 
create such a status. The utmost that he 
could create was a tenure to be held oo as 
favourable terms as his own, and if he 
entered into a contract with the under- 
tenure holder that bis rent should not be 
enbanced, be did not thereby confer upon 
him the status of permanent tenure. bolder 
at a fixed rate so far as the proprietor of 
the estate was concerned. This was the 
view taken in the decisions of the Division 
Benches of this Court, which I have quoted, 
by which we are bound. It must be held 
that the under.tenure holder holds a per. 
macent tenure, bnt at a rent liable to en- 
hancement. No other point has been argued 
in this Coort. The result U that I would set 
aside the decree of the District Judge and 
restore the decree of the Munsif, The plain- 
tiff is entitled to his costs throughout. 


Rowland J, — In Fioucane and Ameer 
All's Bengal Tenancy Act at p. 739 there is 
the following commentary on the legal 
position. If the bolder of a permanent 
tenure, which is not held at rates fixed in 
perpetuity, were to grant a lease creating 
an under.tenure in a permanently settled 
estate at a rate fixed in perpetuity and if 
the tenure.bolder were ejected, and the 
tenure were resumed by the proprietor the 
fixed rate agreed upon with the under, 
tenure-hclder would not he binding on the 
proprietor, for the tenure.bolder could nob 
confer a right which he did not himself 
possess; but the fixed rate would be binding 
on the tenure-holder himself, his heirs, 
assigns and successors. It is not necessary 
to express any opinion as to the validity of 
the fixed rate of rent as against a transferee 
or a stranger auotion.purchaser in execu- 
tion of a decree; and I think we should 
limit our decision to the case actually be- 
fore us where the landlord is himself the 
auotion.purchaser, and as pointed out by 
Khaja Noor J, in Second Appeal No. 754 
of 1929* there has been a merger tanta- 
mount to extinction of intermediate tenure. 
Whatever view might have been taken, 
had the matter been res Integra, I agree 

deoisioDB 

°l Second Appeal No. 754 

N nil Second Appeal 

No. 1185 of 1981. I concur in the order 
passed. 

D.S./B.K. Decree set aside. 
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Varma J, 

Jagdish Narain Singh — Appellant. 

7. 

Bande Ali Mian and others — 

Bespondente. 

Appeal No. 361 of 1938, Decided on 16th 
February 1939, from appellate decree of 
Sub. Judge, Second Court, Muzaffarpur, D/- 
6tb April 1938. 

Mabomedan Law — Limited estate — When 
created by contract is not repugnant to Mabo* 
tnedan law. 

In case of gift limited estate is repugnant to 
Mabomedan law but in case of an estate, created 
by contract as a sort of family arrangement, and 
transferred to a lady, limited ownership is permis- 
sible even under Mabomedan law : 21 M L J 958 
and S3 All 422, Bel. on; 22 Cal 597 (P C). Be/. 

(P 408 C 1] 

L. K. Jba, B. Chowdbry and M. N. Pal 

— for Appellant. 

Syed AH Khan and K, P. Upadhaya — 

for Bespondents. 

Judgment, — In this second appeal the 
defendants first party are the appellants. 
The plaintiff filed a suit for reco7ery of 
possession of a boose situated on 3 katbas 
and 10 dhurs of land in the town of Muzaf- 
farpor. One Boza was the father of the 
plaintiff. Boza bad a wife called Basbiran, 
a daughter named Zobra and another son 
named Mehdi Hussain. In 1901 Boza exe- 
cuted a bai mokasa deed coD7eyiDg tbe dis- 
puted bouse with zamindari properties in 
fa70ur of Bashiran. Basbiran applied in tbe 
Land Begistration Department for regis- 
tration of her name with regard to tbe 
milkiat property which stood recorded in 
tbe name of the plaintiff. Tbe plaintiff 
objeoted and tbe application of Basbiran 
was rejected. In 1904 Basbiran brought a 
suit with regard to the milkiat property in 
which tbe plaintiff, Mebdi, and Boza were 
tbe defendants. Tbe daughter was not a 
party and the bouse was not tbe subject- 
matter of tbe suit. On 18th January 1904 
a compromise was arri7ed at between tbe 
parties and in the compromise petition this 
house was also included. By that compro- 
mise Basbiran was to remain in possession 
as malik for life and after her tbe house 
was to go to Boza for life. Basbiran bad no 
power to alienate except for necessity. After 
Boza tbe property was to go to tbe plaintiff 
and bis brother. Zobra was not a party to 
the compromise, although by the compro- 
mise petition she was gi7en 4 bigbas of 
land. Id December 1916 Basbiran sold the 


bouse to Zobra and Boza was an attesting 
witness of the deed. In June 1923 Zobra 
executed a bbarna deed in favour of one 
Bam Charitar, tbe ancestor of tbe defen- 
dant second party. In September 1923 
Basbiran executed a deed of surrender in 
favour of tbe plaintiff with regard to all 
the properties included in the bai mokasa 
deed. In January 1930 Zobra executed a 
deed of conditional sale in favour of Nokh 
Lai and in August 1930 a deed of sale in 
favour of defendant 1 was executed, the 
consideration being the bbarna and the 
conditional sale deeds. On 15th January 
1934 Bashiran died and the present suit 
out of which this appeal arises was insti- 
tuted on 31st October 1935. The trial 
Court decreed tbe suit in favour of tbe 
plaintiff by declaring his title and right to 
recover possession of tbe same; the lower 
Appellate Conrt has confirmed tbe decision 
of the trial Court. » 

Mr. L. K. Jba appearing on behalf of the 
defendants first party who are tbe purcha- 
sers of tbe property by tbe deed of sale in 
1930 baa raised four points in this second 
appeal: (l) whether tbe son would get any 
title to tbe bouse which was not tbe sub- 
ject-matter of tbe suit although it was in- 
cluded in tbe compromise petition; (2) even 
if there was title created with regard to the 
house by tbe compromise decree whether 
Basbiran got an absolute estate specially 
when any curtailment of her right would 
be repugnant to Mahomedan law ; (3) when 
Basbiran got possession admittedly under 
tbe bai mokasa deed whether her title can 
be challenged by virtue of tbe title in tbe 
compromise decree, and (4) tbe question of 
limitation. Now, with regard to the first 
point Mr. L. K. Jba urges that the bai 
mokasa deed could not be modified by the 
compromise which included property that 
was not the subject. matter of the suit and 
which compromise was not registered. He 
has strongly relie<Lupon the case reported 
in 47 Cal 485‘ and relying upon this case 
he urges that even if registration is not 
required the compromise decree is only evi- 
dence of the agreement but it does not pass 
any title. He also refers to the case in 17 
P L T 164.* In 47 Cal 485^ the decr^ 
recited the claims in tbe suit, and the peti- 


HemanU Kumari Debl t. Midcapur Zamm* 
dari Co., (1919) 6 A I R P 0 79^63 I 0 634= 
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Kallat Chaudbury v. ML Kamod Ohou- 
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i»ion for comprocoisd, and granted a decree 
ID bbe terms of the compromise wbicb ^ere 
then set out iu full. It was held : 

Th® compromise was cot an'agrecmeob bo leas®,* 
witbia the meaning of S. 17. Pcgistration Act <16 
of 1903), and was therefore admUsiUo In evideoco 
under S. 49 ol that Act though nob registered. 'The 
phrase ^agreement to leaso* in that Section relates 
to 6omo document that creates a present and 
immediate interest in the land, and not a docu* 
ment like that in tho present case from which it 
was impossible to saj whclbet there woold be a 
lease or not. 

Ib was further held that 
if the agreement were regarded as being Mecreo* it 
is osempted from registration hf S, 17, sub-s. (9) 
(vi) and on tho true construction of S. 375, CUil 
P. 0.. 1889. is sooebbeless a decree under S. 17. 
sub.s, (2) (ri) because though the whole of the 
agreement or compromiso is recorded in it, the 
operation of the decree Is limited onlj to so much 
of the subject. matter of the suit as is dealt with 
by (be agreement. As a decree it may be incapable 
of being exccateci outside the land of the suit com- 
promised, but can still be received in evidence of 
its contents, though unregistered. 


Ib may be noted that this was a ease io 
wbtub the suit was for specific performance 
of a contract wbicb the defendants bad 
made with a firm and the respondents were 
claiming the benefit of the contract as 
assignees and the qaestion before tbeir 
Lordships of the Judicial Committee was 
whether the agreement with regard to 
matters outside the scope of the enit which 
was inoluded in the compromise decree bad 
to be registered before it could be used as 
evidence and their Lordships held that the 
decree was sufficient eridence of the com* 
promise or the agreement. Mr. L. E. Jba 
telies upon the distinction that has been 
drawn between a compromise decree being 
^yidence of the agreement and its effect on 
the question of title with regard to the 
property which was outside the scope of 
*tbe suit. On this point my attention has 
been drawn by Mr. S. A. Khan to two 
oaees. The first one is reported in*! Pat 
L J 208,^ where Mulliok J., after referring 
to certain deoieions, held that 
«o fac as it reUtss to properties within the scope 
ol tho suit a compromUe decree operates as rea 
joaloata, but eo far as it relates to properties out- 
side the scope of the suit, such a decree, If the 
ierms of the oompeomiso are embodied with the 
deem, is of an agreement to transfer an interest 
la the pro^rty. lb is not necessary in such a case 
to register the compromise petition. 


Later on, while snmmariziog bU deoisioi 
on this point, the learned Judge has stated 

Ae the compromise deoreo has just been foun. 
So be operative and to be evldSBoe of titlo Ih favou 

d. BisBcswar Ram t. Mabadeo Paban (19171 > 
A I R Pat 9=s8e I 0 200=1 Pab L J 208. 


of Bisseswar the Court most consider it in arririog 
at a decision In Suit No. 985. 


But the difficulty is that this case was 
decided before the amoDdeaent of 1929. 
The second case relied on by Mr, 8. A. 
Khan is the case in 3 Pat L J 43^ which 
also decided that 

a decree dealing with properties not included in 
the suit, although not registered, is evidence of an 
agreement botweco the parties under which certain 

to 


Mr. S. A. Eban relies further on 13 Pafi 
17^ where it was held that '*aQ esecuting 
Court has no power to discuss the validity 
of the terms of the decree which he is 
directed to execute*’ altboogb the terms of 
the compromise include properties outside 
the scope of the suit. This case is not 
directly in point on the subject. He also 
relies on 49 M L J 490*A I R 1925 Mad 
IlOl^ which is more in point and which 
says that 

a decree passed on a compromlge cannot be re- 
garded as ultra vires simply because it goes beyond 
ibo subjeeb* matter of the suit and contains other 
conditions. If the berms of the compromise decree 
which do not relate to the suit appear either 
directly or indirectly as considerations on which 
the sstUemsnt of the plaint olaitn was based, then 
suoh terms may be considered as part of the deoree 
executable wUb it, 

and their Lordships ot the Madras High 
Court also questioned the power of an exo« 
outing Coarb to discuss the validity of a 
compromise deoree on the ground of some 
portion of it dealing with properties beyond 
the scope of the suit. But the real dietino* 
tion between the present case and the cases 
cited by Mr. L. E. Jba lies in the fact that 
here was a case for possession on the basis 
of the compromise whereas the oases cited 
by Mr. L. E. Jba were dealing with oases 
ID which there was a suit for apecifio per* 
formance. The agreement wae more or less 
in the nature of an executory agreement. 
I may refer to some of the oases cited by 
Mr. S. A. Khan in support of the present 
judgment. The first case is 43 Mad 688^ 
wbioh is a Full Benoh decision of the Mad« 
ras High Court where the question that 
was discussed was whether at the execution 
stage a compromise arrived at between the 
parties with regard to some immovable 
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property of the value of over Rs. 100 should 
Dot be exempted (roco registration and it 
was answered by the Full Bench that it 
did not require registration. The case that 
is directly in point in favour of Mr. Khan 
is the case reported in 31 1 C 260.® This is 
also a decision from the Madras High 
Court — a Foil Bench decision — where bis 
Lordship (Tyabji J. who delivered the judg- 
ment of the Court) said : 

I f^e] therefore no hesitation in arriring at the 
conclusion that tbo lower Appellate Court was 
right in the conclusion at which it arrived, that 
Ex. 2 can be adduced in evidence and can be read 
as part of the decree (Ex. 6) so as to adeet the 
Immovable property compromised therein not- 
withstanding that it has not been registered, 
and I should also refer to the observation 
of Ayling J. in the same case where be 
said that be agreed with bis brother Judge 
in bolding that 

the razioamab. Ex. 2, does not require regis- 
tration to render it admissible in evidence or 
operative as a transfer of the suit property to 
Minakshi. 

There was another case cited and that 
is the case in 94 I C 210,® but that is not 
very much in point. 8o respectfully agree- 
ing with decision in 31 I C 260® I am of 
opinion that the first point urged by Mr. 
L. K. Jba, on whidb be mainly relied in 
questioning the correctnesa of the deoision 
of tbe Courts below fails. 

Now tbe next point is as to what was 
the nature of the title created by tbe com- 
promise decree which included property 
outside the scope of tbe suit. Mr. L. K. 
Jba says that a limited ownership is un- 
known to Mabomedan law and that Mt. 
Basbiran could not be held to be holding 
only a life estate; but evidently this pro. 
position has to be considerably modified in 
view of tbe fact that this was an estate 
created by contract. If it were a case of 
gift, certainly a limited estate would be 
lepugoant to Mabomedan law as was held 
in 11 Cal 597.*^ Moreover, one cannot lose 
sight of tbe fact that the Courts below 
have dealt with this agreement as a sort of 
family arrangement and on that point 
authorities are not wanting in which it has 
;been held that in an estate created by con- 
tract as a sort of family arrangement trans- 
ferred to a lady limited ownership is 
permissible even in Mabom edan law. If 

8. Bankaravelu Filial v. MuthuMml PlJUi, 

(1916) 8 A I B Mad 636=s8l 1 0 260=29 

M L J 779. 

9. Sital Prasad Siogh v. Jaukl, (1926) 13 A I R 

All 6635=94 I 0 210. 

10. Abdul Wahid Khan v. Mt. Noran Blbl, (IBooJ 

11 Cal 697=12 I A 91=4 Sar 627 (P 0). 


any authority is required on that point 
I may refer to the case of 21 M L J 958.“ 
Tbe decision is to tbe effect that a 
transfer of property to a Mabomedan lady for » 
tem (here for her life) by the husband In consider, 
ation of dower mast be r^arded as a sale and not* 
as a gift of a life estate and such a transaction b 
unimpeachable under tbe Mabomedan law. 

The case in 33 All 421^^ is on the same 
point where tbe qaestioo was as to the 
nature of the title that was transferred 
under certain conditions. That was a Cass' 
in which a Mabomedan made over to his 
wife, to whom a dower of Rs. 1,25,000 wa$ 
due, certain property. In the deed of trans- 
fer it was stipulated (1) that tbe wife was 
to take possession of the property in lieu of 
her dower and enjoy tbe usufruct ; (2) that 
tbe property was to revert to tbe husband 
if the wife predeceased him, tbe dower debh 
being deemed to have been discharged ; 
(3) that if tbe husband predeceased the 
wife the property was to become hers ab- 
solutely. It was held that tbe 
transaction was neither a mortgage by eondltiona]* 
sale nor a mahabat, but the wife obtained a right 
to enjoy tbe nsufmet daring her husband's life* 
time with tbe possibility of the Interest develop* 
ing Into full ownership if the hasband predeceased 
her. 

I need not refer to several other cases 
that were referred to but this much ia 
clear, taking into consideration tbe circum- 
stances under which tbe compromise was 
arrived at, that it was a sort of contract 
between tbe parties which tbe Courts below 
have determined to be a family arrange- 
ment by which certain rights of tbe pro- 
perty were allowed to Mt. Basbiran by tbo 
other members of tbe family and there 
were certain restrictions also placed npoa 
her power to alienate. In view of tbe vari- 
ous authorities that have been discussed* 
above I do not think there was anything 
repugnant to Mabomedan law in this fami- 
ly arrangement and therefore tbe interest 
which Mt. Basbiran had was a life-interest 
in tbe property. These are tbe main poiote 
upon which Mr. L. K. Jha relied, the ques- 
tion of limitation being not seriously pr^- 
ed; and as all these points have failed 
I am afraid the appeal must be dismissed 
with costs. Leave to appeal under the Let- 
ters Patent is refused. 

s.g./R.K. Appeal dismissed. 

11. Kbamrunoiaa v. Hazarath Sahib, (1911) 21 

M L J 968=12 10 467. 

12. MobarakunniBsa v. Maosab Hasan Kbao* 

(1911) 33 AH 421=10 I 0 727=8 A L J 206. 
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Mian Ahir and others — Appellants. 
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Paramhans Pathak — Respondent. 
Appeal No. 779 of 1937 » Decided on 7th 
Pebrnary 1939, from appellate decree of 
Addl. Diet. Judge. Arrah, D/. Sth May 

1937. 

Bihar Tenancy Act (6 o /1934), S.49 — Hold- 
ing eoniiiting agricultural and bomeitead 
land cattled on agricultural raiyat^Raiyat to 
provide milk, curdt, gbee to bolder in confi* 
deration of settlement of bemeslead land and 
oiaist bolder in cultivation ^ Notice served on 
raiyat not complying with proviiiona of S. 49 — 
Suit for ejectment of raiyat from homestead 
land only claiming amount for milk, ghee, etc* 
wbicb raiyat failed to supply ^Raiyat held was 
under^raiyat^Ciaim for ejectment held could 
not succeed. 

Where the lands inclndsd in the bolding of an 
sgricultural raiyat consist partly of agricultural 
and partly of bomeetead lands and the homestead 
portion is let out for use as homestead, the person 
to whom it is so let is ao under* raiyat trltbin tbe 
meaQlng of the Tenancy Act. and accordingly snob 
person is not liable to ejectment, unless a notice 
baa been served In accordance with tbe provisions 
oiS. i9 : SC W N 464 and AIR J9S$ Cal S09, 
ReU on. (P 409 0 2] 

An occnpanej holding which was settled upon 
an agricultnnl raiyat consisted partly of agricul* 
tnrat land and partly of homestead land. The 
latter was settled on condition that the raiyat 
should provide milk, curds and gbee to tbe holder 
on ceremooia} occasions and also assist blm In the 
cultivation. Tbe holder served the raiyat with a 
notice which was sufficient to terminate the 
tenancy under the Transfer of Property Act but 
did Dot however comply with tbe provisions of 
8. 49. Bihar Tenancy Act. TberealUt tbe holder 
filed a suit for ejectment of the raiyat from the 
homoate&d land and also claimed a certain sum in 
respect of milk, curds and gbeo which tbe raiyat 
was alleged to have failed to supply In pursuance 
of the agreement, but nothing was claimed for the 
Don •rendition of services in coltivatlon « 

Sold that the tenancy was a produce tenancy 
end the raiyat was an under, raiyat. Therefore tbe 
oUlm for ejcotmeot failed by reason of the fact 
that the notice served did not comply with tbe 

Bihar Tenancy Act : A I i? 
J$S4 PCS, Disfinp. [P 409 0 1, 2 ; P 4lo 0 1 ; 
- P ill 0 1] 

Tarkeshwar Nath — /or Appellants. 
idarhamdeo Narain — /or BespondenL 

JodgiDeDt, — This second appeal by tbe 
defendants arises out of a suit in ejectment* 
6 plaintiff 18 the holder of an cooopanoy 
holding insisting of 17.94 aorea of agri, 
oultaral land and some homestead land, 
Xbe suit was to eject the defeDdant3*appeU 
tents from tw plots of homestead land Nos, 
60 and 61. With regard to the latter plot. 
It has been found as a fact by the Court 
below that the plaintiff was wrongfully 


evicted from this plot by tbe defendants in 
1340. The decree in plaintiff’s favour with 
regard to this plot therefore is not open to 
challenge in second appeal. With regard to. 
plot No. 50 tbe case of tbe plaintiff wasj 
that it was settled with tbe defendants on, 
condition that they provided milk, curds, 
and ghee to the plaintiff at certain prices 
on ceremonial occasions and assisted him 
in bis cultivation. The question is whether* 
the defendants are under^raiyats or not. If| 
ihey are uoder*raiyat9. tbe plaintiff’s claim 
to eject them from plot No. 50 must fail by; 
reason of tbe fact that tbe plaintiff has not* 
caused a notice to be served on them in tbe 
manner required by S. 49, Tenancy Act. If' 
on tbe other hand, defendants are not 
under.raiyats, it is not disputed that tbe 
notice that was served on them by tbe 
plaintiff is sufficient to terminate tbe 
tenancy. 

Tbe learned advocate for tbe defendants* 
appellants relies on a deoiaioo of tbe Gal- 
cutta High Court in 8 C W N 454^ in^ 
wbicb it was held that where tbe laodsl 
included in the holding of ao agricultural 
raiyat consist partly of agricultural and 
partly of homestead lands and the home- 
stead portico is let out for use as homestead 
tbe person to whom it is so let is an under- 
raiyat within the meaning of tbe Tenancy 
Act, and accordingly that such person is 
not liable to ejectment, unless a notice has 
been served in accordance with tbe provi- 
sions of S. 49. Tbe contention in that case 
as in this, was that it was sufficient to serve 
a notice under tbe Transfer of Property 
Act. Id tbe course of the judgment their 
Lordships said : 

Tbo Transfer of Property Aot is not applicable 
to lands used tor agricultural putposas. and in 
conaiaering whether the one Act or the other 
would apply, we have to look to tbe nature of the 
original (enanoy, and not tbe natureof the tenancy 
with reference to a particular piece of laud within 
tbe landlord’s holding. 

That case was referred to in a later case 
in the same High Court, 40 0 L J 307,* 
which ffrst came before Newbould J. and 
then before a Bench in Letters Patent 
Appeal which conffrmad the decision of 
that learned Judge. There tbe holder of 10 
katbas of land which was used for horti- 
cultural purposes sub-let a portiou of it to 
^0 defendant who occupied it as homestead, 
Tbe plaintiff sued to eject the tenan t alleg, 

? W N 4 T 4 Nath, (1904) 8 


8. Ram^do Sarkar v. Atore Dome. (1995) 12 
A I R Cal 202=84 I 0 748=40 0 L J 807. 
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iog that the tenancy had been terminated 
by notice to quit under the Transfer of Pro- 
perty Act. The suit was disnsissed on the 
ground that the Tenancy Act, and not 
the Transfer of Property Act, applied. In 
the course of the judgment of the learned 
Judges who beard the appeal it was said : 

Tbo position consequently is that nhen the eab« 
tcDaucj in favour of the defendant was created, 
although the grant iocloded only the homestead 
portion of the land comprised in the tenancy, still 
the tenancy taken ae a whole included agricultural 
and horticultural bnds. These facts make appli- 
cable the principle enunciated in 6 C W N 451.1 
That principle is that, in the absence of a local 
custom or usage, the homestead portion of an 
agricultural holding Is governed by the provUionB 
of the Bengal Tenancy Act, precisely in the same 
tnaoner as the portion under actual cultivation. 
From this it follows that the answer to the ques- 
tion, whether a caso of this description is governed 
by the Bengal Teoanoy Act or by the Transfer of 
Property Act, depends upon the nature of the 
original tenancy and not on the character of the 
parcels included in the sub-tenancy. 

Oq behalf of the respoDdents it is coo- 
tended that these decisious have no applu 
catioD to the facts of the present case, and 
the learned adyocate relied upoo Sec. 181» 
Teoancy Act, which provides as follows : 

Nothing in this Act shall affect any incident of 
a gatwali or either service-tenure, or, in particular, 
shall confer a right to transfer or b^ueath a 
service* tenure which, before the passing of this 
Act, was not capable of being transferred or be* 
queathed. 

The learned adyocate contends that the 
term ''service-tenure" in this Section in- 
cludes a tcDanoy such as we have in the 
present case and that the meaning «of the 
Section is that the incident of resumability 
which attaches to a service- tenure ie not 
affected by anything in the Act. The learned 
advocate referred to a number of decisions 
which support bis proposition, bot they are 
all cases in which the proprietor of the 
land had made a grant for service purposes, 
and not cases in which the raiyat of an 
agricultural holding bad parted with a part 
of bis bolding in return for services or rent 
in kind. In particular, the learned advocate 
referred to a passage in the judgment of 
their Lordships of the Privy Council in 
13 Pat 254.^ In that c^o the High Court 
had held that the term "service-tenure" in 
S. 181, Tenancy Act, was not confined to 
tenures properly so-called and that a right 
of occupancy could not be acquired in a ser. 
vice grant of a police character, especially 
when they are in the nature of raiyati 

8. Adup Mahto v. Mita Dusadh, (1934) 91 A I R 
P 0 6=147 I C 977 w 2 18 Pat 264 ^ 61 1 A 98 
(P C). 
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holdings. The passage in the judgment of 
the Privy Council which was relied upon 
was : 

In tbelr Lordebips* opinion there h a great 
distinction between the grant of lands on secvica- 
tenure. revenue or rent-free to a raiyat to colti- 
vaU bim«eU in lieu cl wages and a grant to a 
tenure- bolder of rents from tenants bolding under 
him as rai;at$. In tbe former case tbe raiyat's 
grant may well be said to be inconsistent with tbo 
acquisition of full occupancy rights because tbe 
lands are only granted to him so long as be bolds 
tbe office. 

This is said to be an authority (or tbo 
proposition that a person to whom a por. 
tioD of an agricnltural holding bas been let 
by the raiyat in return for a promise of 
service is exempted from the provisions of 
the Tenancy Act. That was not the ques- 
tion which was considered either in the 
High Court or in tbe Privy Council. There 
was DO question there of the tenant being 
an under-raiyat although it appears that 
an attempt bad been made by tbe plaintiff 
to establish that fact. Tbe precise condi- 
tions on which plot No. 50 was let to tbe 
defendants.appellants in the present case 
are not very clear on the finding of the 
Appellate Court. Tbe learned Additional 
District Judge who beard tbe appeal below 
observed : 

J would accordingly believe tbe evidence sd- 
dneed by him (that is, the plaintiff) and bold that 
defendant! and Jbojbarl were Inducted Into plain* 
tiff's bouse on plot No. 60 as tenaDU*at*wiU or 
licensees on condition of rendering some sort of 
service. 

Now in view of tbe pleadings of tbe 
parties, it is not at all clear what the 
learned Additional District Judge meant 
by "service" in this connexion. It is true 
tbe plaintiff bad alleged that the defep- 
daots bad ondertaken to assist him in 
cnltivatioD, but the principal obligation 
which tbe defendants undertook would ap- 
pear to have been the supply of milk, curds 
and ghee on ceremonial occasions, and that 
this is the proper view to take of tbe agree- 
meat between the parties is evidenced by 
tbe claim in tbe plaintiff's plaint. There he 
claims a certain sum in respect of milk, 
curds and ghee which he alleges the defen- 
dants bad not supplied in violation of the 
agreement, and nothing for non-rendition 
of services. It therefore appears to me that 
plot No. 50 was let to tbo defendants on 
condition of their supplying milk, curds and 
ghee on stated occasions, that is to say, it 
was an agreement to let the land ip return 
for certain articles of produce, in other 
words, a produce tenancy. In any view 
of the matter, I can find no distinction! 
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bebween this case and the two Calcutta 
cases which have already been referred to, 
aud applying those deoisioos to the facts of 
this case, I must hold that the defendaDts 
were uoder-raiyata under the plaintiff with 
respect to plot No. 50 and that the plain- 
tiff’s suit to eject them from this plot must 
fail for non. compliance with the proTisions 
of Sec. 49, Tenancy Act. The defendants’ 
appeal succeeds therefore with regard to 
plot No. 50 and it fails with regard to plot 
No. 51. In these circumstances the parties 
will bear their own costa throughout. Leaye 
to appeal is refused. 

I9.S./B.E. Appeal partly allowed. 


An adjustment to which the decree holder U pot 
a party cannot ba recogni 2 cd by the eseculing 
CoSrt. [P 413 on 

S. N. Bose and D. C. Varma — 

/or Appellants. 

S. K. Mitter — for Bespondents, 

James J, — Bamsarup held a mortgage 
decree the dues under which including 
costs amcrunted to nearly Bs. 12,000 against 
Awadbbdbari Prasad Singb. A maternal 
uncle of Bamsarup named Ramkhelawan 
held two money decrees against Awadb- 
bebari, one in Begusarai and the other in 
Mongbyr. Bamsarup and Awadbbehari 
agreed between themselves that the quea- 

f.inn nf hnta fthoilM SAttld 
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James and Rowland JJ. 
Banbahadur Singh Thakur and others 

— Appellants. 


V. 

Awadhbehari Prasad Singh, Applicant 
and others — Respondents. 

Appeal No. 225 of 1938, Decided on 
30th Jannary 1939, from Appellate order 
of Dist. Judge, Mongbyr, D/- 14th May 
1938. 

(ik) Evidence Act (1872), S. 92*~CoQveyaAce 
recitiog that property rs trantfenred by judg* 
meot*deblor ^or certein comideration (i»U«- 
faclion of morlgege decree) ~ Orel egreement 
tbet vendee would proceed no further in proee* 
eutlon of claim for certain money debU not epe* 
oihed In the deed cao be proved. 

Where conveyance recites that the property Is 
transferred by the JudgzDent* debtor for consldera* 
tion of certain acoount which Is met by aatiefae- 
tion of the mortgage decree, the parties would not be 
prevented from proving the existence of a separate 
•oral agreement to the efiect that the vendeo would 
proceed no further in the prosecution of bis claim 
for certain money debts not specified in the deed. 
... r . [PUXOQ; P412 01) 

(o) Execution » Judgment-debtor canool 
aMert that real decree»hoider it someone else 
than named in decree- 


, In execution proceedings It Is not open to 1 
judgment* deb tor to assert that the real holder 
the decree is any person other than the pen 
camsd as deoree*bolder in the decroe. unless th 
has been a valid assignment or devolution 
prooase of law. [p 4^2 q 

.Jw*^*^** 9*i>®0S). O. 21. R. 2-EnUy 

aatisfacuon of decree can be claimed only 

payment is made to decree-holder or to 1 
agent. 

5J“^8“«nt.debtor can oi 
^ftlm entry ol eatUfactlon o< the deote« whewpi 
ment has been nude either to the dcoroe-hdder 
to 6^6 other ^reon definitely held out by t 
^r^holder a. hie agent lot the purpose of p. 
ment. ‘ •rp g* 

(d) Adju.tiD«nt— Decrea.bolder not parlY 
Adjiutaient cannot be recegnUed fPer Ro 
itsna JJ. 


these decrees should be referred to arbitra- 
tioD. This was apparently done on the 
assunoption that Bamsarup was the real 
creditor io respect of the debts for which 
the money decrees had been obtained; but 
Bamkbelawati was not party to the refer- 
ence to arbitration. The arbitrators decid- 
ed that all three decrees should be settled 
by the payment of Bs. 17,500, which meant 
practically that one of the decrees stand- 
ing in the name of Bamkhelawan would bo 
abandoned. This was to be effected by the 
conyeyanco of Awadbbehari's share in cer- 
tain zamindari property to the value of 
Bs. 17,500. Certain property was convey- 
ed to Bamsarup by a deed which stated 
the coneideratioD to be Bs. 12,000 which 
was met by writing off tbs dues under the 
mortgage decree. After this coDveyance bad 
been executed, Bamkhelawan certified satis- 
faction of his decree at Begusarai. Awadh- 
behari applied under O. 21, B. 2 that 
satisfactioD sboold he recorded of Bam- 
khelawan's decree in Mongbyr, which after 
contest on the part of Bambabadur, Bam- 
khelawan's son, was allowed by the Sub- 
ordinate Judge; and an appeal from that 
order was dismissed by the District Judge. 
The deoree.bolder has come in second 
appeal from that decision. 

Mr. S. N, Bose on behalf of the appel- 
lant argues that since be was no party to 
the agreement to refer his decree to arbi- 
tration, he cannot be treated as bound by 
the proceedings of the arbitrators and by 
those of Bamsarup and the judgment-deb- 
tor between themselves. The conveyance 
recites that the property is transferred for 
consideration of Rs. 12,000 which is met 
by ^tisfactioD of the mortgage decree. 

o provisions of 

B. 92, Evidence Act, prohibit us from taking 
evidence of any oral agreement which 
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would vary the terms set ont in the docu<. 
menb, I do not know that Proviso 2 to 
S. 92 would not apply in this case. The par. 
ties would not be prevented from proving 
the ezistence of a separate oral agreement 
to the effect that the vendee would proceed 
no further in the prosecution of his claim 
for certain money debts notspecihed in the 
deed; and I do not consider that the judg. 
ment.debtor can be prevented from at* 
tempting to prove that there was snch an 
agreement. Mr. Bose is apparently on 
stronger ground when he argues that the 
decree-holder must be held entitled to exe- 
cute bis decree unless it is proved that he 
has himself received payment or that some 
other person de6nitely held out by him as 
bis agent for the satisfaction of the decree 
has received payment from the judgment- 
debtor. The Courts below have come to the 
conclusion that fiamsarup was the real de- 
cree-bolder and that Bamkhelawan was 
merely a beoamidar. The judgment of the 
learned District Judge suggests that he 
bases bis decision that Bamsarup was the 
real holder of the three decrees on the evi. 
dence of the arbitrators Bamcharitar Singh 
and Balesbwar Prasad. These men merely 
asserted that Bamsarup said that be was 
the decree-holder, a etatetnent which would 
be inadmissible in evidence as proof of the 
fact that Bamsarup was the real owner. 
Awadhbehari said that Bamkhelawan was 
a farzidar; so be or bis son Bambabadur 
took no step in the matter of the arbitra- 
tion. 

Mr. Bose argues that even if Bamkbela- 
wan was a beoamidar, it would be necessary 
before he could be prevented from execut- 
ing bis decree to show that he bad either 
assigned the decree to somebody else or 
that be bad been satisfied by somebody 
whom he held out as bis agent. Mr. Mitter 
on bebalf of Awadhbehari relies on the de- 
cision in 55 C L J 82^ for bis contention 
that the question of whether the person 
seeking execution is the true owner of the 
decree or not could be decided in execution 
proceedings under S. 47, Civil P. C. This is 
contrary to the view which was taken in 
18 Cal 639^ and in earlier cases in the Cal- 
cutta High Court, wherein it was held that 
the person appearing on the face of the 
decree as the decree-holder is entitled to 
execution, unless some other person can 

1. Nil Kanta v. Ram Ohand. (1938) 16 A 1 B Cal 
686—114 1 0 495^66 0 L J 69. 

9. Jasoda Dejs v. Slrtibasb Daa, (1691) 18 Cal 
689. 


show that he has taken the decree-holder’s 
place by an assignment of the decree or by 
operation of law, that is, by death or suc- 
cession or in some similar manner. In 48 
Mad 553^ it was held that where a decree 
had been transferred by an instrument in 
writing, no person other than the trans- 
feree named in the document could claim 
the benefit on the ground that the trans- 
feree was a mere benamidar It must bej 
held that in execution proceedings it is not 
open to the judgment-debtor to assert that 
the real holder of the decree is any person 
other than the person named as decree- 
holder in the decree, unless there has been 
a valid assignment or devolution by pro- 
cess of law; and that under 0. 21, B. 2, he 
can only claim entry of satisfaction of the 
decree where payment has been madeeither 
to the decree-holder or to some other per. 
SOD definitely held out by the decree-holder 
as his agent for the purpose of payment. 

The decree-holder in the present case 
said that he accepted the arbitration to this 
extent that he accepted the decision that 
the dues under the three decrees — under 
the decree held by bis uncle and the two 
held by him — should be limited to Bupees 
17,500; but be did not admit that the 
arbitration was made at his instance or 
that he took any part in the reference; and 
there is no evidence to that effect on the 
record of these proceedings. The decree- 
holder did not accept the award so far as it 
decided that the conveyance of this pro- 
perty valued at Bs. 12,000 should be treat- 
ed as a payment to him of his share of 
Bs. 17,500 represented by the two decrees. 
He bad entered satisfaction of bis decree at 
Begusarai and the learned District Judge 
inferred from this that be bad been a party 
to the proceedings iu arbitration; but the 
decree-holder said that be bad done this on 
Bamsarup's telling him that Awadhbehari 
would pay up his decree which he held in 
Mongbyr. There is no evidence to show 
that be authorized Bamsarup to treat satis- 
faction of the mortgage decree as satisfac- 
tion of his own decree in Monghyr, or that 
he held out fiamsarup to be the decree- holder 
or as his agent with general powers for ad- 
justment of bis dues under the two decrees. 
I consider that in the ciroumstances it 
must be held that there was no evidence 
on which the Courts below could hold that 
Banbahadur’s decree in Mongbyr bad been 


PaUniappa ObeUi v. SubramsnJa Obettiar, 
(1996) 19 A I B Mad 701 = 88 I 0 409 — 46 
Mad 568=46 M L J 419. 



1939 


Mdkhan SiKGH V. Chandrika Prasad (Agarwala J.) Patna 413 


eatisfied, and that the petition of Awadh. 
behari under O. 21, B. 2, ought to have 
been diamissed. I would accordingly allow 
this appeal with coste, set aside the orders 
of the Courts below and dismiss the peti. 
tioD of Awadbbebari Prasad Singh under 
0. 21, B. 2. The appellant is entitled to 
bis costs tbrougboot. 

Rowland J. — I agree. An adjustment 
to which the decree^bolder is not a party 
cannot be recognized by the executing 
Court. The contrary position seems incon- 
eistent with the prorisioos of the Code. 
S. 2, Cl. (S) defines "decree. holder’* as the 
person in whose fayour a decree has been 
passed or order capable of execntion has 
been made by a Coort and this most mean 
the person named in the decree. Then we 
hare 0. 21, B. 1, directing that all money 
payable under a decree is to be paid either 
into the Court or out of Court to the decree, 
holder or otherwise as the Court may direct. 
Then O, 21, B. 2, refers to payment out of 
Court or adjustment of the decree *'to the 
satisfaction of the decree. holder" and does 
not recognize any payment or adjustment 
to the satisfaction of some third party. And 
B. 2, Cl. (3) lays down that a payment or 
adjustment which has not been certified or 
recorded as aforesaid shall not be recog. 
nized by any Court esecnting the decree. 
The facts put in issue in this case were 
matters betweeu the jadgmeQt.debtor and 
Eamsarnp, a stranger to the suit, rather 
thau between the judgment.debtor and the 
decree.holder named in the decree. The 
proper place for the disputes between the 
judgment.debtor and Bamsarup to be set. 
tied is nob in the executing Court but in 
separate and appropriate proceedings. I 
also agree with the reasoning of my learned 
brother and I concur in the order proposed 
to be passed. 

I)iS./r.e. Appeal allowed. 
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Agarwala J. 

Muhhan Singh and others— Defendar. 

— Appellaoi 

Chandriha Prasad 'singh and others ■ 
Plaintiffs — Bespondeiil 

No. 1 of 1938, Decide 
on 13th Janaary 1939. from appelU 

rfrtQf'i! a Shahaba 

D/« 12fch August 1987. 

Tcfmncy Act (8 of 1934) Sa I' 
155-Potiei to pormonent Siarrori o 


prciily agreeing that on default of payment of 
rent on certain date of any year leieor <hou(d 
be entitled to re-enter — On default lessor is 
entitled to decree for ejectment without con« 
forming to provisions of S. 155. 

The opening words of S. 179 of the Act are : 
^'Notbing in this Act'* (that is to say. either In 
8 . 155. S. 178 or any other Section of the Act) 
shall be deemed to prevent a proprietor or a holder 
of a permanent tenure in a permanently settled 
area from granting a permanent mukarrari lease 
on any terms agreed on between him and bis 
tenant. (P 414 C 2] 

Where parties to a permanent mukarrari ex* 
prassly agree that on default of payment of rant on 
certain date of any year, the lessor should be en- 
titled to re'cnter. the provision should be given 
effect to. On default the lessor is entitled to a decree 
for ejectment witbont conform log to the provisions 
of S. 168 : A / R 1929 Cal 72iS, Dieting.; AIR 
193S Pat $03, Expl: AIR 1934 Pat 1S3, Rtl. on. 

[P 414 0 2] 

(b) Bihar Tenancy Act (8 of 1934), S. ISS 
^ Right of ejectment which is unqualthed so 
far as contract is concerned is Qualified bv 
S. t5S if it is applicable. 


The right of ojeotment which la unqualiffed eo 
Car as the contract is concerned, ia qualified by the 
provisions of 8 . 165 If they are applicable. They 
are qualified in two partienUrs, first, the landlord 
is required to give a notice in the prescribed form 
specifying the breach of contract, and. secondly, 
by tbe necessity of accepting compensation in lieu 
of forfeiture in the evoot of tbe tenant choosing to 
pay sQcb compensation. [p 4^4 2 ] 

Phulan Pd. Verma — for Appellatits, 

Baldeo Sahay and HarinaodaD Singh 

/or Bespondents. 


defendants 1 to 3. The plaintiffs' predeces- 
sor granted a permanent mukarrari to de. 
(endant 4 at an annnal rent of Ks. 19. The 
lease contains a proviso entitling the lessor 
to re-enter on default of payment of rent 
on 30th Jeth of any year. In 1934 tho les. 
see tranaterred bis interest to defendants 1 
to 3. He had not paid the rent for 1341 
and defendants 1 to 3 defaulted in payment 
of the rent for 1343. The plaintiffs institu. 
ted the present suit to eject the defendants 
and to r^ver compensation for breach of 
the condition for payment of rent. The first 
(^nrt directed defendants 1 to 3 to pay the 

amount claimed 
for 1343, within 15 days, and ordered that 
m the event of payment within that period 
defendants should continue to hold the uro. 
perty, but in the event of default in pay* 

meat withm that period, the plaintiffs were 

Against that deoi. 
Sion the plaintiffs appealed and obtained 
an unconditional decree for ejectment. The 

1 to 8 IS whether 8. 156. Bihar Tenancy 
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Act, applies. The relevant words of that 
Section are : 

A suit for ojcctmcDtoi a tcnaot* on the ground 
that be has broken a condition on breach of which 
ho is, under the terms of a contract between him 
and the landlord, liable to ejectment, shall not be 
entertained unless the landlord has served, in the 
prescribed manner, a notice on the tenant specify- 
ing the particular misuse or broach complained of; 
and where the misuse or breach is capable of 
remedy, requiring the tenant to remedy same, and, 
in any case, to pay reasonable compensation for 
the misuse or broach, and the tenant has failed to 
comply within a reasonable time with the request. 

Oq behalf of the respoDdeDts, on the 
other band, it is conteoded that the appli. 
cation of the provisions of S. 155 is excluded 
by S, 179 where the conditions entailing 
forfeiture are provided by a contracb be* 
tween the parties to a permanent lease. 
S. 179 enacts that : 

Nothing in this Act shall be deemed to prevent 
a proprietor or a bolder of a permanent tenure in a 
permanently settled area from granting a perma* 
nent mukarrari lease on any terms agreed on be* 
tween him and bis tenant. 

Heference was also made lo the course of 


the argument to 8. 178. The relevant por* 

tion of that Section is: 

Nothing in any contract, between a landlord and 
a tenant made before or after the passing of this 
Act shall entitle a landlord to eject a tenantother- 
wise than in accordance with the provisions of this 
Act. 

The learned advocate contends that by 
reason of the provisions of S. 178, S. 155 
applies even in the case of a permanent lease 
made after the passing of the Act. Refer* 
ence was made to the decision in 29 C L J 
40.^ That however was a case of a lease 
made prior to the passing of the Bengal 
Tenancy Act. A similar ease waain 16PLT 
633.^ where also the question of the appli- 
cation of S. 155 to a case of lease executed 
after the enactment of S. 179 was consi- 
dered. Delivering the judgment of the 
Court. Dbavle J. said at p. 644 : 

Holders of permanent roukarrari tenures were 
tbua governed by the provisions of their leases as 
regards liability to ejectment for non-payment of 
rent among other grounds, but were nevertbeJesa 
entitled, if the matter came into Court, to have 16 
days* grace for payment (that is to say, under 
Ss, 78 and 52 of the Act of 1859 and 1869, respec- 
tively). The Bengal Tenancy Act seems to have 
left them in substantially the same position, while 
specially providing in 8. 179 for future permanent 
mukarrori leases in permanently settled area that 
nothing In the Act shall be deemed topreventsuch 
leasee being made on any terms that may be agreed 
upon between the parties; 


a. 

9 , 


kflladdi V. Batlfl Chandra, (1919) 6 A I R Oal 
122=34 I 0 497=29 0 L J 40.* 
rt Ramohandra Nalck v. Ajodhya 8»ngh. 
1935) 22 A I R Pat 608=168 I 0 899=16Pat 
3:=16 P IiT 633. 


that is to say, bis Lordship specially left 
open the question whether the words 
terms agreed on betweeu the parties in 
S. 179 excluded or did not exclude the ope. 
ration of S. 155. In the Full Bench dec!, 
sion of this Court in 13 Pat 231^ it was 
held that where a permanent lease is expH. 
cit, the general provisions of law do not 
apply, such as, for instance, the provisioDs 
in 8. 68 for the awarding of damages where 
rent has been withheld. The opening words' 
of S. 179 of the Act are : '^Nothing in this^ 
Act" (that is to say, either in 8. 155, S. 178! 
or any other Section of the Act) shall bd‘ 
deemed to prevent a proprietor or a holder 
of a permanent tenure iu a permanently 
settled area, from granting a permanent 
mukarrari lease on any terms agreed on 
between him and his tenant. In the present 
case, the parties expressly agreed that on 
default of payment of rent on 30th Jeth of 
any year the lessor should be entitled to 
re.enter. Frima facie, there is no reason 
why that provision should not be giveo 
effect to. The learned advocate for the ap- 
pellants however contends that he does not 
dispute the proposition that the lease was 
forfeited by the default, but he contends 
that before the landlord can enforce the 
remedy given him by the contract, be must 
conform to the provisions of 8. 165. As put 
by the learned advocate the argument is 
that 8. 155 does not modify the right con- 
ferred on the landlord by the contract but 
merely provides the method by which that 
right is to be enforced. But when the pro- 
visions of 8. 155 are examined, it is found 
that the right of ejectment which is un- 
qualified so far as the contract is concerned, 
is qualified by the provisions of the Sec. 
tion if they are applicable. They are quali- 
fied in two particulars, first, the landlord 
is required to give a notice in the prescrib- 
ed form specifying the breach of contrwt, 
and secondly, by the necessity of ac^pbing 
compensation in lieu of forfeiture in the 
event of the tenant choosing to pay such 
compensation. The acceptance of that con. 
tention means that the parties, despite the 
provisions of S. 179, are not to be govern^ 
by the terms of their contract bub by the 
general provisions of the Tenancy Act re- 
lating to ejectment. In the absence of 
authority I am not constrained to accept 
that construction of the Act and I do not 
feel justified in acceding to the argument . 

8. Nawabzada Syed Moinuddln 

Kumar. (1984) 21 A I R P«t 168=147 1 0 666 
=18 Pat 231=16 P L T 166 (F B), 
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The appeal is therefore dismiesed with 
costs. The cross-appeal by the plaintiffs is 
not pressed and is dismissed without costs. 
Leave to appeal under the Letters Patent 
is granted# 

d.s /r.e. Appeal and cross^ 

appeal dismissed^ 
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Harries C. J. and Manohar LadIi J. 

Dulhin Anupa Kuar — Plaintiff 

— Appellant# 

V. 

Babu Kameshwar Nath Varma and 
others — Defendants — Respondents. 

Appeal No. 46 of 19S7« Decided on 12tb 
January 1939» from original decree of Sub. 
Judge, Cbapra, D/. 18tb December 1936. 

Traaifer of Property Ael (iee2)« S« 83 
What u good depoiil itoted » Utufrucluory 
morlgogo Depoiik in nomeo of perooix reoDf 
inlereiled ood aUo pcrien oot intorotted ^ 
loloretlod perioni refuting lo deliver poeeee- 
eioQ — Suit bf depoitlor for poiieuioo ~ Inte- 
rested perione ceonot be laddled with meene 
prohti up to Ibe dale of decree. 

A deposit to be a good deposit auetbeoae which 
would enable the persons entitled to withdraw the 
money forthwith. [P 41 $ 0 1 ] 

Where it is found that one of the persons in 
whose names the deposit is made, U not interested 
la ibe mortgage money then the deposit in the 
names of the persons really ioterested and such 
other person cannot be regarded as a valid depo- 
sit : AIR 1926 Ail 311: 36 All 292 and 23 Mad 
dJO, Ril on. [P 416 C 1] 

11 in Buob ease, the mortgage as to the amount 
of which the deposit Is made la a usufmotuary 
mortgage and the persons interested refuse to deli- 
ver possasaion ou the gronod that the deposit ia 
not good, and the person making the deposit files a 
suit lor possession, then alnco the interested por- 
BOOS cannot withdraw the amount without the 
pormlaeion ol the uninterested person in whose 
name also the deposit is made, the ioterested per- 
sona are entitled to retain poBseasloo until the 
matter baa been judloially decided and cannot 
iborelote be saddled with meane profits upto the 
date ol the deoree in euoh suit. (P 416 0 9 ] 

B. P. Sioba and S. £. Singh 

— for Appellant. 

Rajeshwari Prasad, and J. N. Sahai for 
Aa A. Eban — for Respondents. 

Harries C. J. _ This is a plaintiff's 
appeal against a decree of the learned Sub. 
ordinate Judge of Chapra partly decreeing 
his claim m a rsdemption suit. The facts of 
^0 case can be shortly stated as follows- 
On 20th September 1909 defendant 6 
executed a usufructuary mortgage bond in 
favour of one Bindhyachal Prasad, a prao. 
tismg pleader. This bond was to secure a 


sum of Bs. 6999-lo-6. On 4fch September 
1933 defendaut 5 executed another ueu- 
fructuary mortgage id favoar of the plain, 
tiff to secure a sum of Bs. 9000. Out of 
this snoi of Bs 9000 the plaiotiff undertook 
to pay the sum of Bs. 6999-15.6 due from 
defendant 5 under the previous mortgage 
transaction. On 22Dd August 1934 the 
plaintiff deposited this sum in Court in the 
names of defeodants 1 to 4. that is in the 
names of Babu Bireshwat Nath, Babu 
Dinesbwar Nath. Babu Sareshwar Nath 
and Musammat Sanjharo Euar. These were 
the brothers, nephews and widow of the 
original mortgagee. Notices were served on 
all the defendants on 26tb January 1935 
hot the money deposited in Court was not 
taken out and possession was not given to 
the plaintiff. On 2Sth July 1935 the pre- 
sent suit was instituted. I may add that 
defendant 1 died and that bis two minor 
SODS. Kameshwar Nath and Cmeshwar 
Natb, defendants 1 (a) and 1 (b), were 
brongbt on the record in bis stead. The 
defendants pleaded that the money deposit- 
ed was nob suffieient and farther that it 
had been deposited in the names of the 
wrong persons. It was the case for the 
defendants that this mortgage in favour of 
Bindhyachal was really in favour of the 
joiDt family and that after Biudhyachars 
* death the other members of the family be- 
came entitled to the money to the complete 
esclodioD of the widow, defendant 4. As I 
have stated, the money was paid io the 
names of the brothers and the nephews of 
the deceased mortgagee and the widow, and 
it was contended on behalf of the defen- 
dants that the persons entitled, namely the 
brothers and nephews of the mortgagee, 
could not take this money out by reason of 
the fact that the widow had also been 
joined with them as a person entitled to 
some share in the money* 

The learned Subordinate Judge came to 
the conolusion that the money deposited 
was the correct sum; but he held that the 
money belonged to the joint family, namely 
the survivors after the death of Bindhya. 
ohal. In his view the widow had no right 
whatsoever to the money and that she 
should not have been joined along with the 
other defendants in this deposit. Accord- 
ingly he held that the deposit was not io 
accordance with the terms of S. 83 T. P 
Act. and that the defendants were not bound 
to give up possession from the date of the 
deposit or from the date of the notices 
served opon them, Haying held that the 


416 Patna 


Nafayan Lal 

sum sufficient, be decreed the plain, 
tiff s claim for possession but refused to 
fiive the plaintiff anything by way of mesne 
profits from the date of the notices, namely 
26th Januay 1935. On behalf of the appel. 
lant it has been contended that tbe learned 
Judge should have given mesne profits from 
tbo date when notices were served upon 
tbe defendants, that is 26th January 1935. 
Counsel has argued that as the mortgage 
stood in the name of Bindhyachal the 
plaintiff was entitled to assume that Bin. 
dbyachal's brothers, widow and nephews 
would be entitled to some interest in this 
mortgage money at Bindhyachals death. 
He has not contenddd before us that tbe 
finding that this was joint family property 
is wrong; but he has urged that the deposit 
made in their names was a good deposit 
within S. 83, T. P. Act. Once it is foand 
that tbe widow bad no interest in this 
mortgage money, then a deposit in tbe 
names of tbe persons really interested and 
the widow cannot be regarded as a good 
deposit. A deposit to be a good deposit 
must be one which would enable tbe per* 
sons entitled to take out tbe money forth* 
iWitb. In the present case tbe persons really 
entitled, namely tbe survivors of tbe joint 
family, could not withdraw this money 
without the permission of tbe widow, though 
she bad no interest whatsoever in it; and 
in my viow as they could not withdraw tbe 
money immediately, they cannot be saddled 
with mesne profits up to the date of tbe 
decree. This view has been consistently 
held by tbe Allahabad High Court. In 
50 All 655^ it was hold that in order that 
tbe consequences attached by S. 84, T. P. 
Act, 1882, to a tender made under S. 83 of 
tbe same should ensue, it is necessary that 
the mortgage money should be deposited 
to tbe credit of the real mortgagee, and of 
him alone. Hence, where the mortgagee 
was a person in whose family the custom 
of primogeniture prevailed, and be died 
leaving him surviving two sons, a deposit 
of the mortgage money to tbe credit of 
both tbe sons was not a valid deposit 
within the purview of S. 83. This case fol. 
lowed an earlier case in 26 All 291^ and a 
similar view wae expressed by the Uadras 
High Court in 23 Mad ^0^ 

1 Gane^bi Lal t. Robni Rukumdbuj Prasad 
Singh. 16 A 1 R All 811=103 I 0 670 
—60 All 656=26 A L J 394. 

2, Dob^ndra Mohan Rai v. 9ona Kunwar, (1904) 
26 All 291=1001 AWN 21=1 A L J 6. 

8. Madbavi Amma Kunbi Patbumma, (1900) 
28 Mad 610. 


V. Bulak Lal i, I, 

The facts of the present case cannot be 
distinguished from tbe facts of the oases to 
which I have referred, and in my view 
those cases correctly state tbe law on this 
matter. In tbe present case the money 
having been deposited jointly in the names 
of persons interested and a person not 
interested, such could not be withdrawn at 
the will of the persons solely interested. 
That being so, the defendants in the pre. 
sent cose were entitled to retain possession 
until tbe matter had been judicially decided. 
Tbe Court below has found that the per. 
sons interested are defendants 1 (a), 1 (b), 
2 and 3 and he has directed that they are 
entitled to tbe money deposited. The 
learned Judge however gives the plaintiff 
DO mesne profits from tbe date of tbe decree, 
and in my view this is clearly wrong. Once 
it had been determined that defendants 
1 (a), 1 (b), 2 and 3 were the persons entitled 
to tbe deposit, tbe latter could have taken 
the money at once and given up possession. 
Apparently they did not give up possession 
at once, and I do not know whether they 
have given up possession even now. In my 
view tbe learned Judge should have granted 
tbe plaintiff mesne profits from the date of 
the decree which is 18tb December 1936. 
Tbe amount of these mesne profits will be 
ascertained iu proper proceedings. For the 
reasons which I have given, I would there* 
fore allow this appeal in part and vary tbe 
decree of the Court below in tbe manner 
indicated above. Tbe appellant is entitled 
to half tbe costs of this appeal. Defen* 
dants 1 (a) and 1 (b) are minors who are 
represented in this Court through their 
guardian ad litem. Tbe appellaut has not 
paid anything towards the costs of tbe 
guardian, and in my view bo must pay a 
sum of fifty two rupees as guardian's costs. 

Manohar La!l J«— I agree. 

N.S./r.K. Appeal allowed in part, 
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Bowl AND and Chatter ji JJ. 

Narayan Lal Mahtha — Defendant — 

Appellant. 

V. 

Bulak Lal Chaudhary and othefSf 
Plaintiffs and olherst Defendants-^ 

Bespondents. 

Appeal No. 27 of 1935. Decided oq 14th 
November 1938, from original decree of 
Sub.Jadga, Gaya, D/. 17th December 1934. 
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Hindu Law Adoption ^ Custom among 
•GB)^aw&Is Gaja — Gift by sonloM Gayswo) of 
bit Godi to anotber — Latter it called bit adop* 
ted ton Such adoption it not adoption in iti 
accepted tente under Hindu law and cannot 
baTO effect of remoyiog adopted boy from 
natural family— ‘But adoption in Dattaka form 
cannot fail even among Gayawalt to have itt 
usual consequence of lost of toQ*t rigbti in 
natural family* 

Among tbeGaya^aU the custom is that whenone 
who is ftODiessm&kesagiftof bis Gadi to another the 
latter is usually called his adopted son. The Gaya* 
wals are otherwise known as the Pandas of Gaya 
whose main soared of income is the Jatri businessi 
According to triditlonal notions. Gayawal com* 
mands the respect of tala pilgrims who worship bis 
feet and make ofleriogs to him. The Jatri books 
maintained by the Gayawal are considered to be 
property. In order that the Jatri business may 
continue, a soaless Gayawal sometimes makes a 
gift of his Gadl (which really means bis family 
business) to another who acquires thereby (bo 
•right to tbo Gadi with all the prestige and prlvb 
leges of the donor. A donee In such eases is known 
as the donor's adopted son. Of coarse such adop* 
tloD is not adoption in the accepted sense of the 
term under the Hinda law and it cannot have the 
odect of remoying the adopted boy from bU natural 
family. But among the Gayawals the customary 
rules regarding adoption are not so relaxed that a 
man may be regularly adopted into another family 
and still retain his interost In the estate of his 
natural father. An adoption in the Dattaka form 
cannot fall eren among the Gayawals to haye its 
usual consequence of Joss cf the rights of the son 
dn bis natural family : gg OcX $0$, Ref, 

[P 419 0 1. 9; P 490 0 9: P 491 0 1] 

S. M. MuUick, Sarjoo Prasad and L. K. 
Choudhary — for Appellant. 

Dr. P. K. Sen, Baj Kishore Prasad, 
Qopal Prasad and Nazamuddin Ebao 

— for Sespondents, 

Ghattarji J* — This appeal arises oab of 
a suit (or partition between members of a 
•Gayawal family of Gaya gOYOrned by the 
Ulitaksbara School of Hindu law. PlaintiS 
1 Bulak Lai Mahtha who is the father or 
grandfather of the remaining plaintiffe is 
the yoanger uterine brother of defendant 1 
Narayan Lai Mahtha who is the father or 
grandfather of the remaining defendants. 
The plaintiffs claim half.share in the dis- 
puted properties mentioned in Schs. B, 0 
and p of the plaint, which, they. say, are 
the joint family properties of themselves 
and the defendants. The suit was contested 
'by defendant 1 alone, his defence being 
that plaintiff 1, though his uterine brother 
was adopted into another family and that 
he (defendant l) has been in adverse pos- 
session of the disputed propertiea The 
learned Subordinate Judge, overruling these 
defends, has decreed the suit. Hence this 
appeal by defendant 1. 

The only question raised in this appeal 
1939 P/eS (k 64 


is that of adoption. One Damaji Hall had 
three sons— Ganga Bisbun, Badha Kisbun 
and Hira Lai. Badba Kishun was adopted 
into a Mahtha family and was known as 
Badha Kishun Mahtha. Narayan Lai (de- 
fendant l) and Bulak Lai (plaintiff 1) are 
the eons of Badha Kisbun Mahtha. Hira 
Lai is said to have been adopted into a 
Choudburi family and was known as Hira 
Lai Choudhuri, though it appears that he 
got the properties both of his natural and 
adoptive families. According to the defence 
Bulak Lai was adopted by the said Hira 
Lai Choudhuri some time in 1887 during 
the lifetime of Badha Kishun who died in 
1889. The adoption is said to have been in 
the usual Dattaka form. Both oral and 
documentary evidence has been adduced on 
both sides. Bnt considering the fact that 
the adoption is said to have taken place 
about 47 years before the trial of the aoit, 
it will not be safe to act upon the oral evi- 
donee. I shall therefore confine myself pri- 
marily to the documentary evidence. 

The earliest doenment in support of the 
adoption is Ex. A, a registered deed of gift 
dated 30th November 1905, executed by 
Hira Lai Choudbori in favour of Bulak 
LaL It recites that about 18 years ago the 
executant Hira Lai having no son asked 
bis brother Badha Kishun to give his 
second son Bulak Lai in adoption to him 
and accordingly Badha Kishun and his 
wife gave Bulak Lai in adoption to him 
and since then be brought up Bulak Lai as 
his own SOD and performed his ohorakaran 
(tonsure), jausu (sacred thread) and mar- 
riage oeremoDies. By ibis deed, Hira Lai 
gave away to Bulak Lai the properties 
mentioned therein inoluding the books re- 
lating to his Jatri business. The deed far- 
ther recites that 

the said Babu Bulak Lai Mabtha shall get bis feet 
worshipped by all the Jatrie of me, the ezooutant, 
for which 1 have given him the right under this 
dead, iu place of me, the executant. He should 
bring into his own use whatever oSerlngs and pro- 
perty he would get from the Jatrls. 

The recitals in this deed are clear enough 
and undonbtedly afford prima facie evi- 
dence of the adoption. Ex. B is a mortgage 
bond dated 10th December 1918, executed 
by Hira Lai in favour of one Sham Lai 
Mauar for Bs. 1000. Hira Lai died in 
Pebroary 1914 leaving the mortgage debt 
under Ex. B unsatisfied. On 10th May 
1916 plaintiff 1 dsaoribing himself as Bulak 
Lai Cboudhury, eon of Babu Badha Kishun 
Mahtha, deceased, and adopted son of and 
in possession of the properties left by Hira 
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Lai Choudhari, deceased, esecoted a regis- 
tered mortgage bond Bs. B (1) in fayonr 
of the same Sham Lal Mauar for Bs. 2000» 
hypothecating some of the properties ob- 
tained by him from Hira Lal Choodhori 
by the deed of gift. The necessity for bor- 
rowing the money on this mortgage, as 
recited in the deed, was to meet the expen- 
ses of his daughter 3 marriage. To satisfy 
the dues on this mortgage, as also on Eira 
Lai's mortgage Ex. B, plaintiff 1 describ- 
ing himself as Bulak Lal Choudhuri, son 
of Babn Badha Kishun Mahta, deceased, 
and adopted son of and in possession of the 
properties left by Babu Hira Lal Chon- 
dhuri wo Hal, deceased, executed as ale 
deed Ex. D, dated 3rd November 1915 
in favour of tbe mortgagee Sham Lal 
Mauar for Bs. 5225 in respect of tbe mort- 
gaged properties. This deed recites that 
Hira Lal Choudhuri having no male issue 
had taken Bulak Lal in adoption and per- 
formed his cburakaran, janeu and marriage 
ceremonies. In other words, in this deed 
there is a clear admission of plaintiff 1 
himself that be bad been taken in adoption 
from his natural father Badha EUbun by 
Hira Lal. Ex. F is an extract from the 
Demand Begister of Gaya Municipality for 
1911-20 which shows that plaintiff 1 des- 
cribed as Bulak Lal Choudhuri was asses- 
sed in respect of a pucca house. Presuma- 
bly it refers to tbe bouse covered by the 
deed of gift Ex. A. Exs. H and H (1) are 
two vakalatnamas, dated 18th November 
1932, and 8tb May 1931, respectively, 
filed by Bulak Lal in two previous cases, in 
which he signed aSfBulak Lal Choudhuri. 
Ex. J is his written statement dated 18th 
May 1931, in the suit in which be filed the 
vakalatnama Ex. E (l). Ex. 1 is a petition 
of objection dated 18tb November 1932, 
filed by him as judgment-debtor in tbe 
execution case to which tbe vakalatnama 
Ex, E (l) relates. This is all the documen- 
tary evidence produced on behalf of the 
defendant. 

On the other side the earliest document 
in Ex. 8 an entry in Begister of Civil Suits 
relating to a suit instituted on 28tb Febru- 
ary 1893, by Narayan Lal Mahtba (defen- 
dant 1) and Bulak Lal Mahtha (plaintiff 
1) minor through guardian Narayan Lal 
Mahtha against Shashi Mohan Ben in 
respect of 2i kathas of land situate in 
Kalighat, Calcutta. It appears from tbe 
evidence that this land had been gifted to 
Badha Kishun Mahtha, by one Kshemankan 
Chaudhurani. After Badha Kishun's death 


his sons Narayan Lal and Bulak Lal came 
into possession of that land, hut they were 
subsequeotly dispossessed by Shashi Mohan 
Sen, adopted son of tbe said Ksbemankarl 
Chaudhurani. Thereupon they brought the 
suit to which Ex. 8 relates, in the Mungifs 
Court at Alipore, The suit was dismissed 
on compromise on 16th March 1894, as 
Ex. 8 shows. On that very day Shashi 
Mohan Sen, tbe defendant in that suit, exe. 
cuted in favour of Narayan Lal and Bulak 
Lal a registered deed of exchange Ex. 3 by 
which some other property in Calcutta was 
given in exchange to them. In this deed 
Bulak Lal was described as Bulak Lat 
Mahtba, son of Badha Kishun Mahtha. 
Tbe Calcutta property thus acquired by ex- 
change was eventually alienated by Nara- 
yan Lal alone by tbe sale deed, Ex. 1 dated 
I6tb March 1932 to one Srimati Suraj 
Mo bio i Debi. The following recital in this 
sale deed is important : 

Since then the said late Badha Rrisbna hlabatji 
was in rightful possession of tbe said gift propertr 
and be baving died, 1 and mj brother Sbreeman 
Bulki Lal Mahata became entitled to and were itt 
possession of tbe said pro^rt^ hf right of inborl- 
tance, according to the Mitaksbara. Then after tbe 
death of tbe eaid Kshemankari Cbaudhnrani 
Sbasbi Mohan Sen. tbo sod taken in adoption 
according to tbe will of her bosband baTiog db* 
possessed us from some portion of tbe eaid land, 
we instituted Title Suit No. 271 of 1893 in tbe 
Munsif'e 2Dd Court at A 11 pur, prating for recove^ 
of possession on declaration of title to tbe said 
land, and tbe said suit was decided on compro- 
mise; and Sbasbi Moban Sen, tbe defendant in 
tbe said suit, in esebange for tbe laud made a 
gift of hj bis eaid mother gave a plot of land mea- 
suring H katba more or less, specified and Ijing 
vitbio the boundaries below, included the former 
bolding No. 22 and the present bolding No. 381 
and on 8rd Cbaitra 1800 B. 8. correaponding to 
10th March 1894 regularly executed a deed of 
exchange and got it registered and put me in pos- 
session thereof. Thereafter my brother the said 
Bulk! Lal Mabata baTlng been adopted as a son 
by Babu Hira Lal Choudhuri. according to Hindu 
law and family custom of the Gayawalls prevalent 
in my part of tho country, I am in possession and 
enjoyment of tbe said sixteen annas property in 

absolute right. ^ , -r < i_ 

This recital shows that Bulak Lal Man- 
thft ’9 adoption, if any, mnsb have taken 
place sobBeqnent to the execution of the 
deed of exchange in March 1894. Badha 
Kiflhnn Mahtha's family had also sonie 
property in District Basti. Ex. 7^ is^ a 
kbewat of village Pakardanah in District 
Baati of 1319 Fasli (1913) which shows 
that 10 bighas, 4 kathas and 11 dhurs of 
land with a rental of Bs. 6 were “wded 
in the names of Narayan Lal and Bulak 
Lal. sons of Badha Kishun. with a noto 
that they had equal shares. In respect of 
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this property, there v^ere some reob suits 
aud ejectmeDt suits which were instituted 
by both Narsyen Lal Mahtha and Bolak 
Lal Mahtba who were described as sons of 
Radha Klshna Mahtba. Bs. 4 (b) and Ex. 4 
are judgments dated 6th March 1913 and 
26bh March 1915 respectively, in two such 
ejectment suits. Ex. 5 is the decree corras- 
ponding to the judgment, Es. 4« Ex. 4 (a) 
is the judgment dated 3rd July 1917 in one 
of the rent snits and Ex. S (a) is a decree 
dated 3rd July 1917 in another rent suit. 
These documents show that Bulak Lal even 
long after the alleged adoption was regarded 
as a member of bis natural father's family 
and had interest in the properties of that 
family. 

Bulak Lal'e explanation with regard to 
the documents produced by the defendant 
is that among the Gayawals the custom is 
that when one who is sonless makes a gift 
of bis Gadi to another the latter is usually 
balled his adopted son and that it was 
;because Hira Lal Cboodbari made a gift of 
bis Gadi by tbe deed Ex. A to Bulak Lal 
that tbe latter was called bis adopted son 
accord Lug to the said prevalent custom. 
The Gayawals are otherwise known as tbe 
Pandas of Gaya whose main source of 
income is the Jatri business. According to 
traditional notions, a Gayawal commands 
tbe respect of bis pilgrims who worship 
bis feet and make oderings to him. The 
Jatri books maintained by the Gayawal 
are considered to be property. In order 
that tbe Jatri business may continue, a 
sonless Gayawal sometimes makes a gift of 
'bis Gadi (which really means his family 
business) to another who acquiree thereby 
tbe right to tbe Gadi with all the prestige 
and privileges of the donor. A donee in 
SQch oases is known as tbe donor's adopted 
SOD. Bulak Lal (F. W. 1) in his evidence 
says : 

Among Qayawals a porson wU! be called Paser 
Matamana (adopted sod) of a Gadi which be wlU 
6^t by gift. Tbia oustom is ancient andexUts from 
Worn my hosh. Tho epithet of Gadi rocsoWed by 
gilt is added to tbe name of the donee. 

Bulak Lais case on this poiut receives 
some I^P^rt from the defendant's evidence 
also. D. W, 6 says : 

Ar^ng Gayawals adoptions are very common. 
One Gayawal became tnalik of 4 or 6 Gadle, by 
bebg adopted by all tbe Qadis. ^ 

D. W. 14 says : Gayawals become 
of several Gadis by means of adoption,*' Of 
course such adoption is not adoption in the 
accepted sense of tbe term under the Hindu 


law and it cannot have the effect of remov- 
ing the adopted boy from his natural 
family. This peculiar kind of adopbionl 
amongst the Gayawals was considered by 
their Lordships of the Judicial Committee 
in 22 Cal 609^ in which their Lordships 
observed that amongst the Gayawals there 
exist peculiar and loose customs in regard 
to adoption. So it seems Bulak Lal has a 
plausible explanation for his statements id 
tbe documents executed by him sobseqnent 
to tbe deed of gift Ex. A. With reference 
to tbe mortgage, Ex. B (1) execoted by him 
in order to raise money for bis daughters' 
marriage, it has been argued by Mr. S. M. 
Muilick, the learned advocate for the appel. 
lant, that this is inconsistent with his being 
a member of his natural family because 
then tbe marriage expenses would have 
beeu met by bis elder brother, the kartaof 
the family. But if sufficient joint family 
funds were not available, there was nothing 
unlikely in Bulak Lal raising loan on the 
security of his own properties. As regards 
the recital in the deed of gift, Ex. A to the 
effect that the adoption bad actually taken 
place 18 years ago, it is falsified to some 
extent by suit register Ex. 8 and the deed 
of exchange Ex. 3 and most effectively by 
the recitals in the sale deed, Ex. 1 executed 
by Narayan Lal himself. It is worthy of 
notice that the suit register, Ex. 8 and the 
deed of exchange, Ex. 3 are tbe earliest 
documents on the record and much prior to 
the deed of gift, Ex. A. If tbe adoption bad 
in fact taken place in 1687, it is extremely 
difficult to understand why in 1893 Narayan 
Lal would, against his own interest, join 
Bulak Lal as a co^plaintiff in the suit for 
ejectment referred to in Ex. 8. The kbewat 
Ex. 7 of 1912 in respect of the Basti pro^ 
perty and tbe judgments and decrees of 
1915 and 1917 (Bxs. 4, 5, 4b, 4a and 6a) 
relating to that property are also incon. 
sistent with the story of Bulak Lal liaving 
been adopted away in 1887. 

Tbe explanation given by Narayan Xial 
regarding these suits is that they were filed 
by his am.mukhtar Jitan Singh but tho 
am-mukhtarnama, Ex, G in favour of Jitan 
Singh was dated 23ra March 1917, and it 
cannot therefore account for the suits of 
1915. It was no doubt prior to the suits 
disposed of by the judgment, Ex. 4 (a) and 
the decree, Ex. 5 (a) but it was executed by 
Narayan Lal Mahbba aLope and it i s futile 

1. lAchmao Lal Ohovdliacl t. Kanbava Lal 

6w1p of =* aa I A eiLe 
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to suggest that Jitan Singh on the strength 
of this am.mukhtarnama filed the suits on 
behalf of Narayan Lal and also Bulak Lal 
without their authority or knowledge. It 
has been suggested by Mr. S. M. Mullick 
that it might be that because the Basti 
property was recorded in the khewat Ex. 7 
in the names of both the brothers the suits 
were instituted by both. This suggestion 
rather strengthens the evidentiary value of 
the khewat which shows that the brothers 
had equal shares. Thus, on the side of the 
defendant, there is no satisfactory expla. 
nation for the aforesaid documents relied 
on by the plaintiffs. It is also significant 
that in the deed of gift, Ex. A itself which 
was executed 18 years after the alleged 
adoption, plaintiff 1 was described as Bnlak 
Lal Mabtba and not as Bulak Lal Chou, 
dhuri which would have been the case if 
the adoption was true. Indeed the ances- 
tral Gaya properties have been recorded in 
the name of defendant 1 alone but this is 
not inconsistent with the plaintiffs' case 
because defendant 1 is tbe elder brother. 

Upon a careful consideration of the 
ent re documentary evidence in tbe case, it 
is difficult to bold that Bulak Lal was in 
fact adopted by Hira Lal in 1887 or during 
tbe lifetime of Badha Kishuu. In alllikeli* 
hood, what actually took place was that 
Hira Lal who bad no son and also lost hia 
wife in bis old age, as the recital in tbe 
deed of gift Ex. A goes, treated bis nephew 
Bulak Lal as his own son and with a view 
that bis family Jatri business might con- 
tinue, be executed tbe deed of gift, Ex. A 
in favour of Bulak Lal treating him as if 
he was an adopted son* As actual adop. 
tioQ at that time was not possiUe, Badha 
Kisbun and presumably his wife also 
having died long before, certain recitals 
were entered in the deed of gift, Ex. A to 
show that a valid adoption had taken place 
during the lifetime of Badha Eisbun. Tbe 
falsity of these recitals is fully demon* 
strati by defendant I's own statements in 
the sale deed, Ex. I. After tbe deed of gift, 
Ex. A and after Hira Lai's death Bulak 
Lal dealt with Hira Lai's properties as his 
own and described himself in various docu* 
meats as his adopted son. In tbe view I 
take of the documentary evidence, it is 
uunecessary to deal with the oral evidence 
adduced in support of tbe adoption which 
the learned Subordinate Judge did not 
believe and upon which the learned advo* 
cate in this Oonrt also did not place much 
reliance. On tbe question of adverse pos* 


LS. 

session, the finding of tbe learned Subordu 
nate Judge has not been assailed before us. 
I would therefore dismiss the appeal with 
costs. 

Rowland J,— I agree. I would like to 
make it clear that I do not accept the pro. 
position advanced in evidence by the plain, 
tiff that among the Gayawals thecustomary 
rales regarding adoption are so relaxed 
that a man may be regularly adopted into 
another family and still retain bis interest 
in the estate of his natural father. Befer. 
ence is made to 22 Cal 609^ in which there 
are observations as to "loose practices" 
prevailing among tbe Gayawals regarding 
adoption : it does not follow that there is 
DO definite rule. It was not there laid down 
that an adoption in tbe Dattaka form could 
fail even among the Gayawals to have its 
usual consequence of loss of the rights of 
the son in bis natural family. The present 
litigation has brought to light a number of 
instances of adoption so called with their 
consequences. The plaintiff's natural father 
Badha Kisbun Mabtha was by birth tbe 
SOD of Damaji Hal. Damaji himself was by 
birth a Cboodhary who was given by adop. 
tioD to be the son of Bhairo Hal. It is un* 
disputed that Damaji by this adoption lost 
bis coDoexioQ with tbe Choudhary family. 
Damaji bad three eons, Badha Kisbun 
Mabtba, Gangs Bishan and Hira Lal. Of 
these, Badha Kisbun was adopted into the 
Mabtba family and admittedly severed bis 
connexion with tbe Hal Gadi in which 
there remained the other two eons Gangs 
Bisbun and Hira Lal. Now Hira LaJ is 
described as having been adopted by 
Mabarani Dayee Cboudbrain, wife of Bam 
Mohan Choudhary deceased, but after the 
adoption he retained both names of Chou- 
dhary aud Hal and on the death of Gangs 
Bisbun without issue be succeeded to the 
entire properties left by Damaji Hal, as 
well as those left by Mabarani Dayee 
Chaudhrain. Then again defendant 1, Nara- 
yan Lal, has four sons Mad bo Lal Mabtba, 
Kohan Lal, Gobind Lal, and Balaji. In a 
sale deed Ex. 1, executed by Narayan Lal 
on 16th March 1932, there is a recital that 
tbe executant bad four sons out of whom 
be has given away three in adoption, one 
to Mohan Lal Babu Lal, one to Baj Go- 
binds Lal Nidhuria Bahadur, C. I. E., and 
tbe fourth to Sbreeman Narayan Tatak 
alias Balaji Tatak, and they have become 
members of other families. The remaining 
son having died without issue, the exe- 
cutant asserts his own absolute right in 
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aod possession over the 16 annas of the 
property. 

We hays seen notbing io these instances 
to throw doubt on the proposition that in 
order to sever the connesioD of a son with 
his father's estate there most be giving and 
taking, and on the other hand that if there 
is the formal giving by the natural father 
and taking by the adoptive father* the 
severance of status inevitably follows. The 
case of Hire Lai was a case io which the 
adoptive father was dead and the widow 
took Hira Lai as her son. It does not appear 
that Bpeci6o authority to adopt was given 
by her husband. It seems a not unnatural 
result that Eira Lai afterwards described 
himself by both names Choudhary and Hal 
and took inheritance in property of both 
families, The Privy Council case in 22 Cal 
609^ may have been similar. Mulchand was 
taken by his maternal oncle to whom there 
would be objections in Hinda law to his 
being given in Dattaka form. After the so* 
called adoption he used both the surnames 
of Choudhary and Nakphopba. Their Lord* 
ships Quoted a remark by the lower Coart 
that even a person who gate another's 
property by gift assumes the surname of bis 
donor and calls himself as his adopted son." 
The defendant has laid stress on the fact 
that in Exs. B (1) and D Bulak describes 
himself as Choudhary and not as Mahtba 
and Choudhary, the description contrasting 
with that of Hira Lai as Chondbary and 
Hal. The description is consistent with the 
case of the appellant, but if. as the ad mis. 
sions in Ex. 1 show, the ''adoption" of 
Bnlak Lai did not take place till after the 
death of bis father Badba Eishuo Mahtba, 
it cannot possibly have been a regular 
adoption in the Dattaka form* It can only 
be an instance of the practice referred to 
in the passage just cited. 

D.S./R.K. Appeal dismissed^ 
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U»ior and Leuee — Um«« of coal mio. 
gianUng i«bl«a,o on lonni that ■ubUueo w« 
pay royaltlei— Sublet, eo executing nortgeg 


— Mortsstgee putting prospective purchaser in 
possession of miDes^Purcheser Agreeing to pay 
royalties during possestion^Sale not completed 
BJid inleretl of mortgagee not assigned to pro* 
•pective purchaser *— Purchaser entering Into 
contract directly with leaser to pay royalties 
during period of possession — Lessor held could 
sue him directly for royalties even though he 
was not lenant of lessor. 

A lessee of coal mines granted a sublease of the 
mines according to which the sublessee was liable 
to pay royalties. The sublessee executed a moct* 
gage in favour of a bank. Subsequently, a person 
who desired to purchase the interest of the mort* 
gagee made some payment to the mortgagee who 
put the prospective purchaser in possession of the 
mined, who agreed with the mortgagee to pay 
royalty during period of his possession. The sale 
was however never completed and the interest 
of the mortgagee was not assigned to tbo prospec* 
tire purchaser. The royalties were not paid by the 
sublessee and the purchaser in order to retain pos* 
session entered into an agreement directly with 
the lessor by which he agreed to pay royalty 
during the period of bis possession : 

Bcid that in view of this agreoment the lessor 
could sue the prospective purchaser directly for 
royalties for the period ol his possession tboogh he 
did not hold any assignment of the mortgagee's 
interest or was not in any way a tenant of the 
lessor. The fact that the mortgagee was also liable 
for the royalties was no defence to the prospective 
purchaser upon a claim on a special contract which 
he made with the lessor. [P 433 0 9 ; P 424 0 1,3] 

B. N. Mitter and Ramaarup Siuba — 

for Appellant. 

R. S. Cbattarji, Nibai Chandra Gbosh 
and Sndbir Chandra Gboah — 

for Respondents. 

Harpies C> J*— This is an appeal by 
defendant 3 io the suit against a decree 
passed by the learned Subordinate Jndge 
of Manbhom for a sum of Rs. 9416-14.3 
for certain coal royalties due with interest 
thereon. On 16th June 1694, one Joseph 
Chater together with a Mr. Smith acquired 
by a lease the minerals naderlyiDg 888] 
bigbas* 4 kbatas in mousa Knsnnda exclnd. 
ing two plots of 150 and 100 bighas res- 
peotively. The interest under this lease ia 
now admittedly vested in the plaintiff. Onj 
11th Pebrnary 1896, Messrs. Chater and 
Smith gave a sublease of these minerals to 
two persons of the name of Patel, and this 
snblease contains terms as to the payment 
of royalty by the sublessees. On 16th 
January 1923, this sublease became vested 
ID A. Patel by reason of an assignment to 
him of the Interest held by D. Patel, On 
16th November 1923, A, Patel, the sub- 
lessee, executed a mortgage in favour of 
defendant 4. the Central Bank of India, 
Ltd., and later, on lab December 1925, 
A. Patel executed a deed of gift of this lease in 
favour of N. Patel. Obviously this deed of 
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Rift was subject to the mortgage which he 
had created in favour of the Central Bank 
of India, Ltd. 

It appears that at the begioDing of the 
year 1930, defendant 3 desired to purchase 
the interest of the Central Bank of India, 
and there can be no question that defen- 
dant 3 did make a payment to the Bank and 
was put in possession of these minerals. 
The sale to defendant 3 however was never 
completed, and on 10th January 1931, the 
Central Bank of India transferred their 
interest in the minerals to one Bijoy Kumar 
Chatterji. The present appellant, defen. 
dant 3, and N. Patel, the donee under the 
deed of gift to which I have referred, join- 
ed in this transaction and transferred their 
interests for whatever they were worth to 
Chatterji. Boyalties had not been paid by 
the sub-lessees to the plaintiff, and accord- 
ingly this suit was brought on 10th April 
1934 to recover a sum of Bs. 25,020-12.3 
as arrears of royalty together with interest 
thereon. There was also a claim to posses- 
sion of the property comprised in the in- 
denture of 11th February 1896, on the 
ground that the sub. lease bad been forfeit- 
ed by reason of the failure to pay the 
royalties. Eventually, the learned Subordi- 
Bate Judge came to the codcIubiod that the 
present appellant, defendant 3, was liable 
to pay a sum of Bs. 9416-14-3 as arrears of 
royalty due for the period from March 1930 
to January 1031. He further decreed the 
plaintiff's claim against defendants 1, 2 and 
5 for Bs. 21,816-2.3 for arrears of royalty 
due from them and interest thereon. Against 
this decree defendant 3 has preferred the 
present appeal. 

In the first place, it has been argued by 
Mr. B. N. Mitter on behalf of the appellant 
that his client cannot be made liable for 
royalty for the period from March 1930 to 
January 1931. It is clear that Mr. Mitter s 
client was in possession of the coal seams 
during that period and that he actually 
worked the same. He contends that if be is 
liable to pay any royalty such liability is 
to the Central Bank of India who placed 
him in possession. In short his argument is 
that as between the appellant and the 
plaintiff there is neither privity of estate 
nor privity of contract of tenancy. The 
learned Subordinate Judge has agreed with 
this contention, but he has found as a fact 
that the appellant bad entered into an in- 
dependent or separate contract with the 
plaintiff to pay the royalty due in respect 
of coal mined daring the period in which 


the appellant was actually in possession. 
As I have pointed out, the appellant was 
put into possession as a prospective pur. 
chaser of these coal seams by defendant 4 
the Central Bank of India. The interest of 
the Bank had not been assigned to defen. 
daot 3 and was never in fact so assigned. 
It would appear that defendant 3 was some 
form of tenant of the Bank, and it is clear 
that such an arrangement would not entitle 
the plaintiff to sue the appellant direct. He 
did not bold the sub-lease by assignment: 
neither bad be taken a tenancy from the 
plaintiff. The learned Subordinate Judge 
has found that towards the end of the year 
1930, the appellant agreed directly with the 
plaintiff to pay the royalty, and If such an 
agreement was made the appellant could 
be successfully sued upon it, though be did 
not bold any assignment of the Bank's in. 
terest or was not in any way a tenant of 
the plaintiff. It is clear that when defen. 
dant 3 was negotiating with the Central 
Bank of India for the purchase of the lat- 
ter's interest he was ansious to obtain pos- 
session of these minerals. Be paid the Bank 
Bs. 10,000 and did obtain possession of the 
mineral area. It is also clear that defen. 
dant 3 was somewhat anxious as to the lia- 
bility for royalties, and this will be seen 
from certain letters which passed between 
the parties. On lltb January 1930, the 
appellant wrote to the Contra! Bank of 
India pointing out that he was desirous of 
taking immediate possession of the colliery 
on payment of Bs. 10,000 with a view to 
taking advantage of the season and the 
market. The appellant also points out that 
be had received a notice from the plaintiff's 
agent bolding him responsible for all the 
arrears of royalty doe to the plaintiff. He 
mentions that he bad not replied to the 
plaintiff because of the negotiations. He 
was anxious to hear from the Bank in 
order to enable him to sond a reply to the 
plaintiff before taking possession of the 
property and thus avoid future difficulties. 
On 22Qd January 1930, a cheque for Bs. 
10,000 in part payment of the purchase 
price of the colliery was sent by the appel- 
lant to the Bank. On Slst January the 
appellant again wrote to the Bank, and in 
that letter be makes his position clear as to 
the payment of the royalties. He says : 

It is understood that we shall not be liable for 
royalty and surface rent prior to our taking over 
possession. 

From this letter it is clear that the 
arrangement made between the appellant 
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and the Bank was that the Bank were to 
remain liable for arrears of royalty doe up to 
the time when the appellant took possession 
and thereafter the appellant was to be liable 
for such royalties. Clearly, soch an arrange- 
ment between the appellant and the Bank 
conld not give the plaintiff a causa of action, 
and the plaintiff does not contend that 
each is the case. However, it is clear that 
towards the end of the year the plaintiff was 
becoming anxious concerning the royalties, 
and on 2nd November 1930. the plaintiff's 
agent wrote to the Bank pointing out that 
the Banks tenant, namely the appellant, 
bad not paid anything towards royalty 
since March. The plaintiff further points 
oat that owing to the appellant's failure to 
pay the royalty they had no alternative 
hot to look to the Bank. On 5tb November 
1930, the Bank wrote to the appellant 
pointing out that royalty was in arrear and 
the letter ends with this sentence : 

We have to give you this Coal notice that if 
you do not satisfy the landlords immedtately we 
shall have to take agalust you very uopleasaot 
measures, which please note. Please lot ne bear 
immediately what you decide. 

On 7tb November 1930, the appellant 
wrote to the Bank in reply to the Bank's 
letter of 5th November 1930. In that letter 
the appellant states that be had seen Mr. 
Bawal, the agent of the plaintiff, and bad 
made arrangements with him for royalty 
payment. On 18th November 1930, the 
Bank wrote to the appellant stating that 
Mx, Bawal had informed them that no 
arrangements had yet been made by the 
appellant for payment of royalty and the 
Bank made it clear that they were very 
anxions about the matter. Again on 19bh 
November 1930, the Bank wrote to the 
appellant that no arrangement bad yet 
been made for payment of the royalty by 
the appellant and the latter is warned that 
nnless royalty is paid in future he would 
be inviting serious trouble for himself. The 
^®tter oonoindes with these words : 

We fihould like to know immediately and defl« 
?c ^ ^ straightforward maonor from 
“'{•korjee hlmfleU as to how bo proposes to 
eettle the queition of royalty la arreare and of 
lutoro paymeats. 

From this correspondence it isolear that 
the appelUnt had arranged with the Bank 
that he would pay the royalty whilst he 
was m possession. Further, it is clear that 

u -L was being pressed 

both by the Bank and the plaintiff to dis- 
charge the obligation for royalty. On 23rd 
November 1930, Ex. 13 (n), the appellant 
'wrote to Mr. Bawal, the plaintiff s agent, 
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and in this letter he refers to some verbal 
arrangement made between the two for 
payment of royalty. The letter is an im- 
portant one and I quote it in extenso t 

I am eorry 1 could not go over to your place 
this afternoon (or my friend suddenly fell ill. 

I hope to spend some pleasant evening in near 
futuro at your place. Herewith I am sending a 
cheque for Rs. S00» rupees three hundred only, 
as per our verbal arraogemcDt. 1 hope you will 
kindly take the trouble of informing tbo Central 
Bank people and smooth the situation for myself. 

This letter makes it clear that the appeU 
lant was realizing the seriousness of the 
position. Both the Bank and the plaintiff 
were pressing him, and it is clear that if 
the royalties were not paid, the plaintiff 
would have been turned out of possession 
by the Bank and auy hope of completing 
the purchase would be gone. Accordingly 
he must have madeeome arrangement direct 
with Mr. Bawal, the agent of the plaintiff, 
for payment of these royalties and on 23rd 
November 1930 be makes a payment of 
Bs. 300 towards the arrears of royalties 
doe from March 1930. The matter does not 
end there, because on 1st December 1930, 
the appellant wrote another letter to the 
plaintiff, Ex. 13 (o). That letter is in these 
terms ; 

I beg to enclose herewith please dnd the cheque 
Nc. CX*SS944S of dOtb November 1930 on the 
Central Bank of India Ltd., Id favour of ^(• M. 
Maru, Esq., for Bs. 800 (three hundred only) 
against our royalty. 

Here again there is another payment by 
the appellant to the plaintiff in respect of 
'^our royalty,*' that is royalty due from the 
appellant, who was trading as 6. Mukber- 
jee & Oo., to the plaintiff. On 20th Decent- 
her 1930 the appellant wrote another 
letter, Ex. 13 (p) to the plaintiff and that 
letter is in tbeee terms : 

1 beg tc enclose herewith the cheque 
Ko. C*$12896 of 16 tb December 1930 on tbo Con- 
tral Bank ol India Ltd., for Be. 300 (rupees three 
bandred only) drawn iu favour of M. M. Maru 
Esqr. 

Please credit this amount to our account for 
the royalty duo to you from this Company, A for- 
mal receipt la requested. 

As I have stated, the appellant was 
trading as B. Mukherjee & Go., and the 
reference “royalty due to you from this 
Company'* is a reference to the royalty due 
from the appellant to the plaintiff. There 
was also evidence that the plaintiff had 
opened separate royalty account in the 
name of the appellant and in this account 
these payments by the appellant have been 
credited. On that evidence the learned 
Subordinate J edge came to the ooncluaioa 


Byomesh V. Madhabji (Harries C. J.) 
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that the appellant bad agreed directly with 
the plaintiff's agent to pay tbe royalty doe 
from him during the period of his posses- 
sion and that in pursuance of tbe agree- 
ment he bad actually made three payments 
of Bs. 300. It is somewhat unfortunate in 
this case that no yerbal eyidence was led 
on this point ; but, in my view» the learned 
Judge was perfectly entitled to hold upon 
these letters and upon the facts that such 
an arrangement bad been made. It must 
be remembered that tbe appellant, as 
stated by him in the letter of 11th January 
1930, was ansions to obtain possession and 
thus take adyantage of the season and tbe 
market. That letter also makes it clear 
that the appellant was prepared to pay 
the royalty whilst he was in possession 
though be was not prepared to pay arrears 
of royalty doe before he took possession. 
Tbe later letters passing between tbe 
appellant and tbe Bank shew that tbe 
Bank were growing very anxious owing to 
the failure of the appellant to pay the 
royalties and they were threatening tbe 
appellant with most unpleasant conse- 
quences. The plaintiff was also anxious, 
and had not some arrangement been made 
concerning tbe payment of these royalties, 
it is clear that the appellant would haye 
soon been dispossessed. In those circum- 
stances, it is most probable that tbe appel- 
lant did make an arrangement direct with 
the plaintiff's agent for tbe payment of 
these royalties. The terms of the three let- 
ters passing between tbe appellant and the 
plaintiff, namely Exs. 13 (n), 13 (o) and 
13 (p) show that an agreement was made 
and that tbe appellant had undertaken to 
pay the royalty directly to the plaintiff. 
That such an agreement was made is fur- 
ther evidenced by the fact that a royalty 
account in tbe name of the appellant was 
opened by the plaintiff. The references 
made by the appellant to “our royalty** and 
“royalty due to you from this Company*' 
show that tbe appellant bad undertaken to 
pay this royalty to the plaintiff. In my 
view there was abundant documentary evi- 
dence to show that the appellant and tbe 
plaintiff bad entered into an agreement 
whereby the appellant was to pay royalty 
to tbe plaintiff in order to retain possession 
of this property. There was consideration 
for this agreement and accordingly the 
plaintiff could sue the appellant upon it. 
Id my view, the learned Subordinate Judge 
was right in holding that the appellant 
was liable under this agreement to pay the 


A. 1. B, 

royalties due from March 1930 to January? 
1931. 

Mr. Mitter has relied on certain later 
letters showing that the plaintiff claimed 
tbe royalty in question also from tbe Bank. 
The Bank were the mortgagees of the sub- 
lease, and as they were holding the pro- 
perty tbe plaintiff was entitled to claim' 
tbe royalties from them in tbe event of tbe 
appellant failing to perform bis contract. 
Tbe fact that the Bank is also liable for 
this is no defence to tbe appellant upon a 
claim on a special contract which he made 
with the plaintiff. Tbe plaintiff might have 
two atrings to his bow, but that is no tea. 
son why he should not in tbe first place 
sue tbe appellant. Mr. Mitter has also 
urged that upon the plaintiff's own show- 
ing the royalty for March 1930 bad been 
paid. He referred to a letter, Ex. A-2, 
addressed to the appellant from tbe plain- 
tiff. In that letter, the royalties are said to 
have accrued from April 1930 and accord- 
ing to Mr. Mitter that is an admission that 
nothing was due for March 1930. Tbe pre- 
sent claim is for arrears from March 1930* 
to January 1931, and Mr. Mitter argues 
that tbe royalty for March 1930 should 
not be included in the present claim. In 
point of fact, tbe appellant bad paid more 
than the royalty due in March and there- 
fore tbe plaintiff was quite right when be 
said in Ex. 2 on l6tb November 1983, 
that royalty was due from April 1930. In 
the present claim what has happened is 
this, that tbe plaintiff has shown the 
royalty due from March 1930 to January 
1931 and credited towards that amount 
the payments made. It is to be observed 
that no real point was made in the Court 
below upon the amount dne and in our 
view tbe decree cannot be challenged on 
that ground. It seems to have been a^eed 
that tbe only question was who was liable 
to pay tbe amounts claimed. 

Lastly Mr. Mitter has contended that 
the plaintiff's claim against defendant 3 is 
barred by limitation. The agreement under 
which the appellant has been held liable, 
was made in 1930 and under that agree- 
ment the appellant was to pay royalty for 
the period he was in possession. He ceased 
to be in possession after January 1931 and 
accordingly be was bound to pay tbe royal* 
ties at latest on 1st February 1931. Mr.- 
Mitter has argued that this is a contractu^’ 
debt and that tbe period of limitation is 
three years. The suit was not brought 
untU 10th April 1934, and according to 
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Mr. Mitter the suit was barred on Ist 
February 1934. Accordiogly be says that 
the suit is a little 076r two months out of 
time. 

It is to be observed that limitation was 
not pleaded in the written statement of 
appellant, defendant 3. nor indeed in the 
written statement of any of the defendants. 
It is further clear that the point was never 
taken in the Court below. No issue was 
framed on the question of licnitation and 
there is n(S reference to this point any. 
where in the long and detailed judgment of 
the learned SubordinatB Judge. Clearly, the 
point has been appreciated for the firat 
time in this Court. Mr. Chattarji who 
appears on behalf of the plaintiff^respon* 
dent has urged us to reject this plea on the 
ground that it was not taken in the Conrt 
below. The Court however must take notice 
of the point if it appears to the Court that 
the suit is barred by time. It may be that 
there are acknowledgments of this debt or 
other grounds upon which it can be urged 
that the period of limitation has been ex. 
tended. As the point was never raised in 
the Court below, it is obvious that the 
plaintiff.respoodent is not in a position to 
meet it here. In my view before this ques* 
tioD of limitation can be decided, it will be 
necessary to remit an issue to the Court 
below in order that that Court can go into 
the question and record its hodings. I 
would therefore remit the following issue 
to the Court below : le the claim against 
defendant S barred by time;* The parties 
will be at liberty to adduce euob further 
evidence upon this issne as they may deem 
proper, and the Court below will return its 
findings to this Court within three months 
of the date of receipt of the record from 
this Court. The usual fifteen days will be 
given to the parties to make objections to 
the finding. 

Manohar Lall I agree. 

D.s./r.e. Order accordingly. 
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Hahribs 0. J, AND Agaravala J. 

Mali Earn — Petitioner. 

V* 

Bamgobind Sah and others ~~ 

Letters Pateot Appeal No^*’a4 oM*939i 
Decided on 20th March 1939. from jude! 

S D/. ISh Ja"nuar*y 1939.* 

of risht. conferred upon High Courl— P*ra. 11 
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doe* not give jurisdiction to Higb Court to bear 
appeals from decUioD of single Judge of Higb 
Court. 

Paragraph 11. letters Patent, does not give 
jurisdiction to the High Court whatever to bear 
an appeal from a siogle Judge of the Higb Court. 
The right conferred by Para. 11 is a right to hear 
appeals from the Civil Courts of the provinces and 
from all other Courts subject to the suporlnUn* 
dence of tho High Courts. lo short Para. 11 gives 
the High Court a right to hear appeals from what 
are commonly called the subordinate or lower 
Courts. [P 425 C 2 ; P 426 0 1] 

(b) Letters Patest (Patna), Para. 10 — Single 
Judge in second appeal refusing leave for 
Letters Patent appeal^Higb Court has no jurist 
diction lo bear appeal — Provisions of Letters 
Patent are not iocobslstent with Sec. 9, Higb 
Courts Act. 

Higb Court can only hear an appeal from ^ 
judgment of a single Judge delivered in a second 
appeal in eases where such single Judge has granted 
leave to appeal. Whore such leave has beeu refused. 
Higb Court has by the very terms oi the Letters 
Patent no right whatsoever to heat the appeal. 
The Letters Patent of the Patna High Court 
govern the jurisdiction of Patna High Court, and 
there is ootbiog in S. 9, High Courts Act. which is 
inconeUtent with tho provisions of the Letters 
PaUnt. [P 426 0 9] 

M. N. Pal and D. P. Sioha — 

for Petitioner. 
Harries C. J, — This is ao applicatioa by 
the appellgofc praying that an appeal from 
a judgment of a single Judge of this Court 
10 a second appeal be heard by a Bench of 
this Court though that aiogle Judge refused 
to certify that the case was a fit one for 
appeal. It appears that a second appeal was 
heard by a single Judge who allowed the 
appeal with coats. Application was there 
and then made for leave to appeal under 
the Letters Patent, but each was refused. 
The appellant has now applied for the 
appeal to be heard and has contended that 
this Court has jurisdiction to hear such an 
appeal though leave to appeal was refused 
by the learned single Judge. The appellate 
jurisdiction of the Patna High Court in 
civil matters is defined by Paras. 10 and 

Patent Pftra. 11 provides that 
«n« High Conrt of Judicature at Patna abaU bo 
a Uoutt of Appeal from tbo Civil Courts of tho 
^evinces of Bihar and Orlsaa and from all other 
Ooorte subject to its suporinteodenco. and shall 
exerolao appellate jurisdiction In such cases as 

‘’•fore ‘‘x* dnto of the publlca. 
tion of th«e presents, eobject to appeal to tho High 
<^urt of Judicature at Port Wllljam in Bengal bv 

‘I” “8 may aftor 

subject to appeal to the High 

competent legislative authority for India ^ 

It ia clear that Para. 11. Letters' Pateot. 
givM this Court no jurisdiotion whatever 
to bear an appwl from a siogle Judge of 
the Court. The right conferred bj’ Para. 11 
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'is a right to hoar appeals from the CiTil 
.Courts of the provinces and from all other 
Courts subject to the soperiDtendence of 
the High Courts. In shorty this paragraph 
^ives the High Court a right to hear 
appeals from what are commonly called 
the subordinate or lower Courts. Para. 10, 
Letters Patent, however expressly provides 
for hearing appeals from single Judges of 
the High Court and that Paragraph pro* 
Tides that an appeal will lie from a judg. 
meat of a single Judge in a second appeal 
provided that such single Judge has declared 
that the case is a fit one for appeal. The 
relevant words are, 

and that DoKvitbstaodiDg anTthiog hereinbefore 
proTided.an appeal shall lie to the said High Court 
from a judgment of one Judge of the said High 
Court or ooe Judge of anj DivUion Court, pur* 
suant to 8. 108. Government of India Act, made 
on or after 1st February 1929, in the exercise of 
appellate jurisdiction in respect of a decree or order 
made In the exerci^^e of ap^^Uate jurisdiction by a 
Court subject to the euperintendecce of the said 
High Court, where the Judge who passed the judg* 
ment declares that the case is a fit one lor appeal; 
but that tbe right of appeal from other judgments 
of Judged of the said High Court or of such 
Division Court shall be to us, Our Heirsor Succes- 
sors in Our or Their Privy Council, as hereinafter 
provided# 

The provision which I have cited leaves 
DO doubt whatsoever that no appeal can 
be entertained by the High Court from a 
judgment of a single Judge in a second 
appeal unless such single Judge declares 
that it is a fit case for appeal. In tbe pre- 
sent case the learned single Judge refused 
to grant leave to appeal under Para. 10 of 
tbe Letters Patent. It has been urged that 
Para. 10 of the Letters Patent of this Court 
is in confiict with S. 9, High Courts Act, 
1861. That Section is in these terms : 

Each of tbe High Courts to beostablUbod under 
this Act shall have and exercise all such Civil, 
Criminal, Admiralty, and Vice*AdmiraUy, Testa- 
mentary, Intestate, and Matrimonial jurisdiction 
original and appellate and all such powers and 
authority for, and in relation to, the administra- 
tion of justice in the Presidency for which it ia 
established, as Her Majesty may by such Letters 
Patent as aforesaid grant and direct subject 
ever to such directions and limitations as to the 
exercise of Original, CivU and Criminal jurisdic- 
tion beyond the limits of the Presidency Towns m 
may be prescribed thereby; and save as by such 
Letters Patent may be otherwise direct^, and 
subject and without prejudice to the legislative 
powers in relation to the matters aforesaid of the 
Governor General of India in Council, the High 
Court to be established in each Presidency shall 
have and exercise all jurisdiction and every power 
end authority whatsoever in any manner vested 
in any of tbe Courts in tbe lame Presidency abo- 
lished under this Act at tbe time of the aboliuon 
of such last*mentioned Courts. 


Thu High Courts Act of 1861 contem. 
plated the creatioD of three Presidency High 
Courts and in doe course, Letters Patent 
were issued to each of these Courts and 
which were shortly afterwards re.issued. 
The Letters Patent defined the jurisdiction 
of tbe Courts and the relevant paragraphs 
of tbe Letters Patent of the Calcutta High 
Court are Paras. 15 and 16. Para. 15 dealt 
with the jurisdiction of tbe Court to hear 
appeals from decisions of single Judges, and 
Para. 16 gave tbe Court jurisdiction to bear 
appeals from Civil Courts in the Presidency. 
It has been contended that the effect of 
8- 9, High Courts Act of 1861, was to give 
the High Court of Judicature at Fort 
William in Bengal all tbe powers which 
tbe Courts in existence in Bengal before 
1861 had had. Those Courts were abolished 
and tbe High Court substituted in their 
stead, and it has been urged that the juris* 
diction of tbe High Court of Judicature at 
Fort William was co-extensive with the 
jurisdiction of tbe abolished Courts from 
the moment it was created. S. 9 however 
makes it clear that Her Majesty by Letters 
Patent could limit and define tbe jurisdio* 
tioD of the High Court and by Para. 15 it 
defined the jurisdiction of tbe Court to bear 
appeals from single Judges of the Court. 
Tbe Patna High Court came into existence 
in tbe year 1916, and I have quoted tbe 
relevant paragraphs of the Letters Patent 
which defined the jurisdiction of this Court. 
Tbe provision relating to tbe jurisdiction 
of the Court to hear appeals from single 
Judges was amended in the year 1928 and 
from the date of that amendment onwards 
it is abundantly clear that this Court can 
only hear an appeal from a judgment of a 
single Judge delivered in a second appeal 
in cases where such single Judge has granted 
leave to appeal. Where such leave has been 
refused, this Court has by the very terms 
of the Letters Patent no right whatsoever 
to hear tbe appeal. In my judgment, the 
Letters Patent of this Court govern the 
jurisdiction of this Court, and there is 
nothing in S. 9, High Courts Act of 1861, 
which is inconsistent with the provision^ 
of the Letters Patent of this Court Fori 
the reasons which I have given, I am satis- 
fied that this Court has no jurisdiction to 
hear the appeal in question and accordingly 
this application fails and is dismissed. The 
appeal which has been filed must therefore 
be dismissed. 

Agarwala Ji — I entirely agr^. 

N.s./b.E. Applicat ioft dismissed* 
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James and Rowland JJ. 

Bachu Lai and others — 

Plaintiffs — Appellaots. 

V. 

Jang Bahadur Rai and others — 

"Defendants — Respoadonts. 

Appeal No. 608 of 1937, Decided oq 
17th Janaary 1939, from appellate decree 
of Dist. Judge, Saran, D/. 12th February 
1937. 

(a) Transfer of Properly Act (ldd2), S. 76 
^b) — Mortgagee obtaioing tbika zarpesbgi lease 
at reserved rent retaining for bicDself fixed 
amount of rent as specified interest upon aar* 
pesbgi money and agreeing to pay balanco to 
mortgagor — Mortgagee faiHng to pay money at 
agreed to mortgagor — Suit for redemption ^ 
Court can make account on principle laid down 
in Seci 76 (b) ~ Sub*mortgageei are not lia* 
ble to account on basis of original zarpesbgi 
deed. 

Where by a thika zarpesbgi lease the mortgagee 
obUios a tbika lotse at a certain reserved rent, 
rotaioiog for blmeelf a fixed amount of the tent ae 
epecificd intorest upon the zarpesbgi money and 
agrees to pay the balance to the mortgagor, the 
mortgage is a usufructuary mortgage and if the 
mortgagee fails to pay the balance as agreed to the 
mortgagor the mortgage money is from time to 
time reduced and the Coort in a redemption suit 
is entitled io making the account on the principle 
laid down in See. 76 (h). But the sub* mortgagees 
are not liable to account on the basis of the origi* 
Dal eorpesfagi deed because there is no privity of 
contraot between them and the original mortgagor 
and the decree for payment of money cannot pro* 
perly be made against them, though tbe mort« 
gagor'e decree for recovery of possession will of 
course be valid against them : A I B 2936 Pat 
683, Disting. [P 428 0 1, 2] 

(b) Limitation Act (1908), S. 19^$ub-mort* 
gage reciting mortgagee's rigbu and liabilities 
under original mortgage'— This is acknowledg* 
meat. 

Whore tbe sub- mortgage eficoted by the original 
mortgagee clearly recites mortgagee'e rights and 
liabilities under the original mortgage, this is an 
acknowledgment within tbe meaning of Sec. 19 * 
AIR mo Bom 466 (F B), FUl. on, (P 428 0 2) 

N. Mitter and Jadnbans Sabay 

for Appellants, 

Daan Sinha — for Respondents. 

Jamas J« — This appeal arises out of a 
emb lor redamption of a neafmetuary mort- 
gage of lObh April 1868. The sum advanced 
WM Be. 400 in consideration of which a 

oc annual rent of Be. 

oo.o.O. Bopees 30 out of that sum was eet 
Mide for the mortgagee as inbereab at 7i 
per cent, per annum on the money advano- 
6d ; Rupees i was set aside for collec- 
tion charges and tbe balance of Re, 1,5.0 
was to be payable by the mortgagee to the 


mortgagor. This haqazri had never bean 
paid since the esecution of the mortgage. 
The plaintiffs had prayed for an account, 
praying that if the account should show a 
balance in their favour, a decree should be 
given entitling them to realize that amount 
on payment of the requisite court-fee. The 
Mnnsif found that tbe mortgage had actually 
been redeemed owing to tbe defendants 
failure to pay the haqazri as it fell due, 
and that a sum of Bs. 924-13-0 was payable 
to tbe plaintiffs. He arrived at this result 
by treating the haqazri as if it bad been 
realized by tbe plaintiffs, reducing tbe 
principal amount due on tbe mortgage so 
long as tbe account showed that anything 
did remain dne on the mortgage, and hence- 
forth be treated tbe mortgagee as liable to 
pay the full amount of Bs. 31.5-0 reserved 
by the mortgage deed, since tbe mortgagee 
was no longer entitled to any interest 
because the principal bad already been 
swallowed up by tbe accumulating haqazri. 

On appeal, tbe District Judge modified 
the decree of the Munsif, merely calculat- 
ing the arrears of haqazri without reducing 
the amount of the principal money due year 
by year ; and calculating by this method 
he found that a sum of Bs. 90-15-4 was 
due to the defendants. The plaintiffs have 
appealed from that decision; and a cross- 
objection has been preferred by certain 
respondents who held some mortgages of the 
property. The learned District Judge in 
adopting his method of calculation, consi- 
dered that be was bound by tbe decision in 
17 P L T 684,^ but as Mr. B. N, Mitter 
points ont on behalf of tbe appellants, in 
that case tbe rate of interest to which the 
mortgagee was entitled was not specified in 
the bond. Tbe learned Chief Justice dealing 
with tbe zarpesbgi deed in that case, treated 
the mention of haqazri as fixed and consoli- 
dated jama as if that were a fiction ; but 
the present deed is a thika zarpesbgi lease in 
the ordinary form, whereby the mortgagee 
obtains a tbika lease at a certain reserved 


reac, recaining tor bimaelf a fixed amount 
of tbe rent as interest upon the zarpesbgi 
money. The transaction is a transaction both 
of lease and of mortgage; bub it certainly is a 
usufructuary mortgage, because by the deed 
the mortgagee retains the thika property 
as security for the repayment of the four 
hundred rupees advanced. The deeds recite 
that the mortgagee is entitled to interest 

SlnhaMad Sadiq v. Earskh Narala, (l^) 

^ ^ ^ ^ ^ C 645 = 17 p L T 

o64. 
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afc 7i per cent, per annom on the amount 


advanced and that he is liable to pay Rupee 
1 . 5.0 annually to the mortgagor. When at 
the earliest period of the mortgage the 
mortgagee failed to pay that amount, the 
amount due to the mortgagee was reduced 
by Ee. 1.5.0 and in the following year the 
amount of interest due on that advance at 
per cent, was slightly reduced, and in 
the end the liability of Be. 400 was by this 
lease completely wiped out. We consider 
that the learned Munsif acted rightly in 
thus making the account on the principle 
laid down in S. 76 (h). T. P, Act, and that 
in a case like this, where the rate of into* 
rest is actually specified, the method of 
accounting adopted in 17 P L T 684' would 
not be properly adopted. 

The learned advocate for the respondents 
suggests that the plaintiffs who are sncces* 
sors of the original malikanadars are enti. 
tied only to claim rent from the date of the 
assignment, citing the decision in 6 Cal 
213.^ In that case the zarpesbgidars whose 
possession has been obstructed bad obtained 
a decree for recovery of possession with 
mesne profits. Subsequently their zarpesbgi 
interest bad been sold; and the purchaser 
on the strength of that sought to execute 
the decree for mesne profits. The Privy 
Council held that this could not be done, 
because the purchaser had not purchased 
the decree but merely the existing rights 
under the zarpesbgi. In the present case 
the plaintiffs acquired the rights of the 
mortgagor under the mortgage deed of 1663 
whatever they might be, including the 
right to claim au account for the whole 
period of occupation in a suit for redemp. 
tioD. The learned advocate for respondents 
2, 3 and 4, Gokbul Panda, Ram Brich 
Mabto and Ramsakbi Mahto, is on stronger 
ground when he claims that these respon. 
dents should not be liable to account on 
the basis of the original zarpesbgi deed. 
Gokhul Pande obtained a sub. mortgage in 
1911 and Ram Brich Mahto and Ramsakbi 
Mahto obtained a sub.mortgage in J912, 
each of a portion of the area covered by the 
original zarpesbgi. The leases which they 
obtained were in the tbika zarpesbgi form; 
but if they had been ordinary leases and 
not mortgages, the plaintiffs, far from being 
able to call for an account, would not have 
been able even to eject them if they were 
settled raiyats of the village when they 
obtained their leases. As it is, they are sob* 


A. L B. 

mortgagees, and are liable to ejectment, 
with certain rights against their mortgagor 
defendant 1 of this suit ; but there is no 
privity of contract between them and the 
plaintiffs ; and the decree for payment ol 
money caonot properly be made against 
them, though the plaintiffs' decree for reco. 
very of possession will, of course, be valid^ 
against them. 

In support of the cross.objection the 
learned advocate argues that the suit was 
barred by limitation : but the sub.mortgage 
effected by the original mortgagee on 13tb 
Jone 1879, (Ex. 4) clearly recites the mort. 
gagees' rights and liabilities under the 
mortgage of lOtb April 1863, and this is 
an acknowledgment within the meaning of 
8. 19. Limitation Act : 54 Bom 625.’ The 
result is that the decree of the District 
Judge will be set aside and the decree of tba 
Munsif restored, with this modification 
that defendants 2. 3 and 4 are exempted 
from liability to make any payment to the 
plaintiffs on account of the failure to pay 
baqazri. They are liable to pay costs 
because they contested the suit on various 
other grounds ; and the plaintiffs are enti. 
tied to their costs throughout. The cross* 
objection is dismissed with costs. 

Rowland J« — I agree. 

D.S./R.K. Decree set atide, 

8. Moti Lai V. Samal Becbar, (1030) 17 A I R 
Bom S66 =s 188 1 C 417 ^ 54 Bom 686 = SH 
Bom L H 1096 (F B). 
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Wort J. 

Jadunandan Das and another — 

Plaintiffs — Appellants* 

V. 

ilf^. Maho and others — Defendants 

Respondents. 

Appeal No. 275 of 1988, Decided on 10th 
February 1939, from appellate decree of 
Sub.Judge, Purnea, D/. lltb December 
1937. 

(a) Evidence Act (1872), S. 92 -Oral agree* 
ment modifying regUlered contract of leaie ta 
not admitiible in evidence. 

Where a lease from month to month is regis* 
tored, a subsequent oral agreomoot which modi* 
fias the contract of the lease ia not admIesibU la 
evidence. C? 430 0 1] 

(b) Transfer of Properly Acl (1882), S. 108 
— Lease joint — One co*leeeor alone cannot 
enforce covenant. 

Where the plelntiC who le a co-proprietor along 
with other alone sues to enforce a covenant or 
lease but the other co-proprietor who tbougn <n» 
not decline to join as co-plalntifi is impleaded as 


2. Qanesb Lai v. Shamnarain, (1881) 6 Cal 213. 
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co-defendant ^ith the lessee, and comes forward to 
support the latter In esCabUsbiog an oral agree* 
meot made hy the lessee with bis father which 
modified tbc lease : 

Jleld that in Che circumstances one of the joint 
lessors or lessees could not enforce the covenants 
of the lease : (2932) 2 Ch D 60. Btl, on, 

[P dSOC 1] 

(c) Transfer of Properly Act (1882), S. 106 
^ Notice ^ (I lessee from monkh to moath it 
allowed to construct building leesor canpol 
claim demolition thereof but must give him 
notice to quit. 

Where the lessee U allowed to coostmet a 
building on the land leased, aod the lease Is found 
to bo one from month to month it is unjust for 
the lessor to claim the structure to be demolished. 
He should give the lessee a notice to quit. 

(P 480 C 3] 

J. M. Ghosh — for Appellants. 

B. S. Chatterjee — for "Respondents. 

Jad^ment. — This appeal by the plaintiff 
arises oat of an action in which be claimed 
a declaration that the defendant first party 
had DO right to bnild permanent walls on 
the land in suit, and also prayed for a 
mandatory injunction calling upon him to 
demolish the objectionable buildings. The 
defence to the action was that as far back 
as 1923 when the thatched buildings bad 
been destroyed by fire the interested defen. 
dants approached the plaintiffs’ father and 
he agreed that the defendants could rebuild 
by constructing what is ordinarily known 
lo this country as pucca buildings. The 
trial Coart came to the conclusion that the 
agreement had not been proTed but dia. 
allowed the plaintiffs' claim as regards 
certain rooms but ordered the demolition 
wall. It appears that the reason why 
there was no order as regards the rooms 
was that no claim had been Included in the 
plaint with regard to them. The Appellate 
Coart allowed the appeal coming to the 
conolosioD that the agreement pat forward 
by the defendants had been established. In 
this Coort for the first time it is contended 
that it was not open to the defendant to 
prove the agreement of 1923 as it was con. 
wary to the provisions of S. 92, Proviso (4). 
Evidence Act. S. 92 prohibits the proof of 
an oral agreement in variation of a written 

Sf * J® Proviso allows for the 

proof of any distinct eubseqnent oral 
agreement to rescind hr modify any such 
oontrwt. grant or disposition of property ” 

J % ^ contract, grant or 

disposition of property is by law required 

or has been registered 
according to the law in force." then the 

clearly that it is necessary to decide whe. 


tber the expressioo * W has beea registered" 
refers to the fact of registration and not to 
the reqairemeat of law and therefore, being 
an agreement although by law not required 
to be in writing but has been registered, 
and not an agreement to rescind or modify 
SQch contract, is inadmissible in evidence. 
The question therefore to be determined in 
the first place is whether the agreement 
proved by the defendant was an agreement 
to rescind or modify a contract. 

Before dealing with that point, I would 
refer to another qaestion which arose dur. 
ing the course of the argument and that 
relates to the form of the lease. It appears 
that the plaintiff proved no patta, called 
for DO patta from the defendant, nor did 
the defendant prodace it, nor is there any 
indication in the record of the case that 
any such patta exists. Therefore the lease 
was ineffective in law by reason of the 
decision of this Court in 16 P L T 451^ if 
it is to be construed as a lease for a year 
or more than a year. If that be so, it is 
obvious that the plaintiff cannot prove the 
covenant to build a thatched house ODly> I 
have had the kabuliyat translated and in 
my opintoD the lease must be construed as 
a lease from month to month under S. 106, 
Act, determinable on fifteen days^ 
notice and not as suggested determinable 
at wiU, Any snggestion made by the defen. 
dants therefore that they have got a per. 
manent lease is disposed by their Lordships 
offcheJudioialCommitteeinJWi^'scass’^ and 
the subsequent decision of this Court with 
regard to the matter. That being so, it is 
qmte clear that the plaintiff was entitled 
to establish or prove the covenant in the 
agreement or kabuliyat which was adduced 
in evidence in the case, That aspect of the 
case has certainly an important bearing 
upon the relief which the plaintiff claimed 
with whtoh I shall deal in a moment? in 
the meantime it is necessary for me to 
decide whether this is a case in which the 
defendant attempted to prove an agreement 
to r^md or modify any such contract. I 
most eay I find considerable difficulty in 
coming to a wnoluaion with regard to the 
matter. It might be said that the ao.oalled 
agreement which the defendant proved was 

•i9« AIR 1981 P 0 79. 
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agreement be might have been understood 
to say : ' Yes, I have broken the terms 
of my agreement but my reason for doing 
so was the arrangement made by yon that 
I should be allowed to do so.*' Whatever 
else may be said about the case, it seems 
to me to be very unjust on the part of the 
plaintid in this case, the facts being what 
they are: the father having agreed to allow 
him to reboild a more substantial building 
than that which existed on the land before 


and one of the sons now coming forward 
and trying to ignore the arrrangement 
made by the father. 

The only question that remains is whe* 
ther it is an agreement which modifies 
such a contract. With very considerable 
hesitation I come to the conclusion that it 
does modify the contract and therefore in 
that sense was not admissible in evidence. 
But that does not dispose of the case. The 
plaintiff, as I have said, was among many 
joint proprietors and he alone sued as 
plaintiff. It is not a case in which the 
plaintiff being one of joint proprietors sues 
for a sum of money and bis co*proprietor 
declines to join as a plaintiff and the 
plaintiff suing claims the full amount, but 
a case in which the co^proprietor of the 
plaintiff who is one of the defendants 
comes forward to support the defendants in 
proof of the agreement which the Judge in 
the Court below allowed the defeodauts to 
establish. That can only be construed as 
meaning that the co-proprietor who is on 
the side of the defendants is nob enforcing 
the contract contained in the kabuliyat. In 
those circumstances it seems to me that 
the matter is covered by the decision that 
one of two joint lessors or lessees cannot 
enforce covenants of the lease. There are 
a number of deoisions in India but I refer 
to the decision in (1931) 1 Ch D 60.^ It 
is true that in that case Maugham J. was 
construing the Law of Property Act of 
1925 in England in which the word 'lease' 
was used, but that is immaterial as it was 
declaratory of the common law aud the 
question that arose was whether the l^ee 
being entitled to relief against forfeiture 
out of a number of leasees would be en. 
titled to such relief in the absence of a joint 
claim by his joint lessees, and it was held 


that he was not. 

It was contended by Mr. Chatfcerjee on 
beha lf of the respondents in this case that 

Q T. M. Fairclough and Sods, Limited v. Berli- 
ner, (1931) 1 Cb D e0=100 L J Ch 29=144 
L T 176=74 8 J 703=47 T L B 4. 


in the circumstances the plaintiff cannot 
enforce the term of the agreement relating 
to the erection of a thatched house. I 
think the contention is right. There is 
another aspect of the case which I have 
already stated at the commencement of 
my judgment, and that is that on the trus^ 
construction of the kabuliyat it can be 
construed that only a lease from month to 
month was granted under 8. 106. It seems 
therefore unjust in the circumstances that 
the plaintiff claimed that the structure to 
which he objected should be demolished; ha 
should give the defendant a notice to quitJ 
In my judgment the appeal fails and the 
action shoold be dismissed with costs. 

S.G./R.K. Appeal dismissed* 
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'Wort J. 

Deoki Singh and others — Decree.holders 

— Petitioners* 

7 . 

iSfi Thakur Baghavindra Bhagwan 
through Mahant Satrughan Chari — 
Claimant — Opposite Party. 

Civil Eevn. No. 498 of 1938, decided on 
23rd November 1938, from order of Munsif, 
Second Court, Patna, D/. 18th July 1938. 

(a) Civil P. C. (1908), O. 21, R. 58-Pro- 
perty told before application under R. SS 
coming for bearing— Court baa jurii diction to 
bear application. 

Where an application under 0. 21, B. £8 U 61^ 
but owing to eoDgestion of business is not heard 
tiU after the sale has been held, the Court dM 
not cease to have jurisdiction to bear the appli- 
cation merely because the sale has already taken 
place : AI B 192i Pai 76, Not /oil. [P 431 C IJ 

(b) Revision— High Court bai jurisdiction to 
revise order which is unjustifiable and almost 


erverse. 

Although a Judge has decided a question of fact 
r Uw erroneously, It does not give jurisdiction to 
be High Court to disturb his judgment or order, 
lot where the order made by tl,* ‘a 0“® 

>hJch is entirely and absolutely unjustifiable and 
, almost perrerse High Court has Jtirl|dlct|on to 
j.ise the order. IP ^ 

(e) Pleading.— Suit egain.t idol— 

ripUon in Htle mu»t be taken 

ier name of idol is followed by that of 

tahant or .lee .cr»o, acUon i. deemed to be 

*Wb*ere in a suit against an idol, the began 
rith the name of the sbebait descnbmg him m 
lanager of the seid idol and 
onbt whether it was the proper and apt tjUe oy 
rbioh the deity or idol could be su^ or whe^ 
s was an apt title for a claim ag^nst the ehebai 
a his personal capacity : 

Eeld that the mere accident of *bose n^ 
ppears first could not poasibly deterxmne a matter 


1939 Deoki Singh v. Sri Thakur Eaghavindra Bhagwan (Wort J .) Patna 431 

the idol or against the sbebait ; and, shortly 
stated, be came to the conclusion that it 
bad been entered against the sbebait per- 
sonally. I take a very strict view of my 
revisional powers and have consistently 
held the view that even although a JadgOj 
has decided a question of fact or law! 
erroneously, it gives me no jurisdiction to 
disturb bis judgment or order. But neither 
that view nor the view expressed by their 
Lordships of the Judicial Cocnmittee with 
regard to this matter ties my hands when 
I find that the order made by tbe Judge is 
one which is entirely and absolutely no., 
justifiable. It seems to me that his order 
in this case is almost perverse. 

In the first place tbe Judge discussed 
whether Sri Mabantb Basudeb Brahma- 
obari Swanci chela Sri Mabant Bajendra 
Dhari Swami, Manager Sri Tbakur Bagha- 
vindra Bhagwan Jeo, etc. was tbe proper 
and apt title by which the deity or the idol 
could be sued or whether it was an apt 
title for a claim against the sbebait in bis 
I^rsonal capacity. There may be some jus- 
tificatioD in tbe Judge saying that there is 
some room for doubt, but certainly there is 
DO justification for the Judge saying that if 
the deity had been described first the mat- 
ter would have been concluded. The mere! 
accident of whose name appears first can- 
not possibly deternaine a matter of this 
gravity. It is tbe description taken as a 
whole which most determine the matter. 
The deity might have been sued by giving 
the name of the idol sued through so and eo, 
or reversing the order so and so as sbebait 
of the deity, either of which descriptions 
would have complied with the rules and 
would have aptly described an action 
against the idol. But leaving that for a 
moment and asauming that the Judge was 
right in saying that there was some ambi. 
gmty, he proceeds to consider the doou- 
meots in tbe case for the purpose of 
determining whether the deity was sued or 


of £ncb gravity. H was tbe dcsorip^on taken as a 
whole which must determine tbe matter. The 
deity might have been sued by giving the oame of 
the idol sued through so and so. or reversing the 
order sound so as sbebait of the deity, either of 
which descriptions would have complied with the 
rules end would have aptly described au action 
against the idol. [P 481 0 2} 

(d) Civil P. C. (1906), O. 21, Rr. 58 end 63 
^Owing to order peesed on application under 
O. 21. R. 56 decree-holder forced to bring suit 
under O. 21, R. 63 — Queation whetber there 
was justiheation for decree under execution 
could not be reagitated in suit. 

Where a decree* holder was forced to bring an 
action under O. 21. B. 68 by reason of ao order 
passed on an application under O. 21. R. 56 and 
it was contended that tbe question to be deter- 
mined was not whether tbe claimant had any 
right to the property as tbe matter bad already 
b^n decided but whetber there was any justifica- 
tion io tbo circumstances of the cose for the 
decree which was tbe basis of the execution : 

Beld that this was not what is contemplated 
by O. 21, Rules 58 and 63 and that the decree- 
holder could not be forced to try out the suit in 
which he bad already obtained a deoreo. 

[P 482 C 1] 

B. N. Boy and QirjaDandan Prasad — 

/or Petitioners. 

Sarju Prasad — for Opposite Party. 

Order* — This role, directed agaiost tbe 
order of tbe Mnnsif dated 18th July 1938, 
arises oat of a claim case. I propose to 
deal at once with one of the points taken, 
that point being that the Mnnsif had no 
iarisdietion to hear the case as the sale had 
already been hold. Whatever may have 
been the view of this Ooort beld in 4 P L T 
644,^ I am quite clearly of the opinion that 
the present amendment is an answer to 
that contention. An application nnder 0. 21 
R. 58 may be filed and owing to congestion 
of business may not bo beard till after the 
sale has been held although it has not been 
confirmed; but it seems to me to be idle to 
suggest that the mere aooident of the olr- 
oumstances to which I have referred would 
ahnt out a claimant for ever from getting 
hiB property released from attachment. I 
say no more as regards that. The real 
point of substance is as regards the liabi. 
lity of the present respondent to this 
apphcation. The present respondent is the 
Sheba, t of the idol. He came forward in a 
Ola m case asking for the release of the 
Idols property which had been taken in 
execution by the petitioner. The Judge in 
the Comt below proceeded to decide whe. 
tber judgment m that case out of which 
the execution arose, had been made against 


the sbebait was sued in bis personal oapa. 
city. I describe bis judgment as almost 
perverse because of the various expressions 
which tbe learned Judge has made when 
he comes to consider the point which I 
have stated. Now, it must be stated that 
the decree out of which the execution arose 
wM ID an undefended snit— whether the 
defendant had put in a written statement 

“t suit was unde. 

found that he got no more help from it 
than he got from the description which he 
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describes as ambigaoas, so be was forced 
back to ^ossider the plaint, it be remem. 
bered that there was no judgment and it 
was an es parte decree. 

The first thing that is noticed that the 
person sued is described as trustee to 8ri 
Tbakur so and so; then in para. 2 of the 
plaint be says the defendant as trustee to 
the estate of Sri Tbakur Bagho Gobind 
Bbagawan Jeo aforesaid borrowed Rs. 1100 
for the necessity of paying rents, also for 
meeting other yalid and necessary expenses 
with regard to Sri Tbakur Jeo aforesaid. 
Whatever justification or lack of justifioa. 
tion there might have been for the decree, 
it is impossible to suggest that the action 
was not brought against the idol and that 
circumstances were alleged which were 
irrelevant for the purpose of charging the 
idol and not the shebait in his personal 
capacity for the debt which was claimed. I 
have nothing to do with whether the decree 
bad been obtained by fraud or whether 
there was justification for it; those quee. 
tioDS do not arise; so long as the decree 
stood, it had to be accepted. There is one 
other matter. Assuming that the present 
decree, holder was forced to bring an action 
contemplated by 0. 21, R. 63 by reason of 
this order the question there to be deter, 
mined was not whether the claimant had 
any right to the property; that matter has 
already been decided, there oan be no 
doubt about it; the point to be determined 
Iwould be the juBtifioation in the circnm. 
stances of the case for the decree which 
was the basis of the execution. That is not 
what is contemplated by O. 21, Br. 58 and 
63, and in my judgment the decree.bolder 
should not be forced to try out the suit in 
which he has already obtained a decree. One 
other point was mentioned by Mr. Sarja 
Prasad appearing on behalf of the respon- 
dent and that was that at the time that 
the debt bad been incurred, i. e. the debt of 
Bs. 1100, the shebait against whom judg- 
ment was obtained bad ceased to be the 
shebait of the idol. That was a proper 
defence in the action which was not ad- 
vanced— certainly not supported by any evi- 
dence and not by the fact. It may be, I do 
nob decide the point, that the present she. 
bait as representing the deity may have 
some right of action. That again has noth, 
ing to do with this Court in this matter. It 
is an extraordinary case but I have no 
hesitation in the circumstances to come to 
the conclusion that the order of the Munsif 
should be set aside aud this rule made 


absolute with costs : bearing fee two gold 
mohurs. 

N.s./b.K. Rule made absolute. 
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Harries C. J. and Rowland J. 
Ramgati Singh — Defendant — 

Appellant. 


V. 

Shitab Sin^h and another, Plaintiffs and 
others^ Defendants — Bespondents. 

Appeal No. 118 of 1933, Decided on 19th 
December 1938, from appellate decree of 
Diet. Judge, Saran, D/. 6th September 1937. 

Ciyil P. C. (1908), O. 7, R. 11 (e) — Memo* 
randuin of appeal iDiufficieotly ttamped eanoet 
be rejected unleta opporlunitp U giyen to ap- 
pellant to make good defieiL 

A memorandum of appeal notsafficientljstamp- 
ed cannot be rejected summarily on that groaad 
unlees an opportonity is gWen to the appeUaat to 
explain or to make good the deficiency within a 
stated time: AIR 2937 Pat $50 (S B) and AIR 
1939 Pat 63, Rel. on. [P 432 0 2] 


K. N. Lai — for Appellant, 

Rowland J. — This second appeal by the 
defendant is against a decision of the Dis. 
triot Judge sutncaarily rejecting his memo- 
random of appeal as being iDSafiSoiently 
stamped and thereafter refusing to restore 
the appeal. The office on presentation of 
the memorandum of appeal pointed out 
that the coort.fee was deficient by Bupees 
141.8-0. The District Judge should then 
have called on the appellant to make good 
the deficiency within a stated time : vide 
0. 7, Buie 11, Cl. (c), Civil P. C., which 
under Sec. 107 of the Code has been held 
applicable to appeals. Failing an oppork- 
unity to the appellant either to explain or 
to malie good the questioned courk-f^, the 
District Judge's order summarily rejecting 
the memorandum cannot be supported : 
vide 18 P L T 665^ and 19 P L T 885.* I 
would allow the appeal, set aside the order 
of the District Judge and remand the ap- 
peal to him for disposal according to law 
after fixing a date within which the appel. 
lant is bo make good the deficit court-fees. 
The respondents not having appeared, there 
will be no order for costs. 

Harries C. J.— I agree. 

N.S./R.K. Appeal allowed, 

1, Btiioatb Prasad Siugb v. tJmeshwar Singh* 
(1937) 24 A 1 E Pat 660 = 172 I 0 138 = 16 
Pat 600=18 P L T 665 (S B). 

2, Bam Sawari Kuer v. Motiraj Kuer, (19M) 26 

A I R Pat 83=178 1 0 160 = 17 Pat 687=19 
P L T 866. 
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FULL BENCH 

Vf^ORT, Varma and Makohar Lall JJ. 

Gokhul ilahton and others — Defendants 

— Appellants. 

7. 

Sheoprasad Lai Seth and others — 

Plainlifs — Eespondenta. 

Appeal No. 354 of 1936* Decided on 2l9t 
March 1939, from appellate decree of 
Deputy Commissioner Sub. Judge, Hazan. 
bagb, D/. 2dth March 1936. 

(a) Limitation Act (ldOd)« Arti. 74 and 75 — 
Art. 74 doea not apply where there ii default 
elause — Inatalmeot bond with default clause — 
Claim to recover some only of instalments after 
two defaults Is hit by Art, 75. 

It caoiiot bo said that Art. 74 provides a period 
of limitatioo for promissory not^ or bonds pay. 
able by iostalments both in those cases in which 
there is a defaalt clause and in those in which 
defaalt clause is absent, and that if the creditor 
chose to sue on the default claase for the fall 
amoQDt, then and then only Art. 75 comes into 
operation. In the case of an instalment bond with 
dsfault clause the claim of the plaintid to recover 
some only of the Instalments provided by a regia, 
tered Instalnient bond after two defaults bad oeenr- 
red is bit by the provisions of Act. 75. [P 437 C 9; 

P4iOCl: P4410 9} 

(b) Bond — Ordinary instalment bond and 
mortgage bond payable by iastalmenU^Ditfer. 
ence. 

Tbero la an essential dlBerenee between an crdl* 
oary Instalraent bond and a mortgage bond paya. 
ble by instalments because latter is governed by 
Art. 139 and the former la governed by Art. 76, 
LimiUtion Act : A I B X9SS P C 207, Bel. on. 

[P 440 C 1] 

(c) Limitation Act (1906)» Arts* 74 and 7S~ 
Distinelion betwaeD« explained* 

There la a welLdefined dUtinetion between Aria. 
74 and 75. Art. 74 applies to an insialmeot bond 
which does not contain any default olausa and 
therefore in such cases the plaintia U entitled, by 
the very terms of bis bond, to sue only for such 
instalment as remains nopald. No question of 
waiver of default can ever arise in such a case. 
But where the document provides that in the v ase 
of a default (which may be doe to nou.paymeot of 
one instalment or more than one Instalment as 
prodded in the bond) the obligee has the right to 
sue for the whole of the sum then remaining due. 
It u obvioua that the promisor baa a right to 
snifonfi to pay the full amount and the obligee a 
corresponding right to receive and recover it. 

[P 4i0 0 9] 

Llohatien Act (1909), Art* 75- 
Waiver — lotlalmeat bend — Mere failure to 
sue or acceptance of perUeo of overdue loetaU 



Waiver is a mtaed qoestloa ol law aod Uot lo 
ease. Mere faUare to sue or Inaotloo by the 
ore^tor Is the ease ot instalmeat hood U not a 
■waiver oi the dalaolt; somethliw else mast ha 
1939 P/56 4 66 ’ 


established to show that the promisee has waived 
his rights. Where the promisee has accepted an 
overdue instalment it must be held that be has 
waived bis rights which accrued to him on that 
default and that the starting ^int of limitatiozi 
wonid be from the next defanlt if not waived. Bnt 
an acceptanca of a portion of the instalment which 
was overdue or the acceptance of the interest only 
on the overdue instalment cannot be held to be a 
waiver of tha default : (267$) S Ch B 201; AIR 
2925 Ail 499; 31 Cal S3 and A I B 1931 Pat 2S5, 
Eel, on. [P 440 C %; P 441 C ll 

^ ^ (e) Limitation Act (1908), Art. 75 — 
Ordinary money inetatment bond with default 
clausa — Limttation runs from date of first 
defaalt which is unwaived — Plaintiff has no 
option to wait till whole sum becomes due : Ii 
P LT 366=232 I C 212, Ovtrruled. 

In the case of an ordinary money instalment 
bond with a default clause which provides that if 
any instalment is not paid the whole sum would 
be due. the limitation for claim to recover money 
due under the bond rons from the date of first 
default which Is unwaived. The creditor cannot 
stop the period of limitatiou from rueuklog by wait* 
ing till the whole of the sum becomes due : 11 
P LT 866^ 132 XC 128, Overruled; Case law 
discussed, (p 449 Q i, s] 

Bai OnrugaraQ Prasad and T. E. Prasad 

— for Appellants. 

Siyanaraia Bose for B. C. De — 

for Respondents. 

Facts* — The appellauts esecubed an 
iostalmeDt hood io fayoar of the respon* 
dents OD 9bb Magb 1978 S.=6th February 
1922, for a sum of Rupees 800. Ten 
iostalmeots were fixed at Rs. 75 each and 
were payable on SOth Phagan eaoh year, 
begiuoiog 1979 S., an eleveotb one was fixed 
at Bs. SO aod was payable on SOth Magb of 
1969 S. The appellaot paid the first three 
iostalmeots in time. The fourth was doe od 
12th Maroh 1926 but was paid od 10th 
April 1926 and accepted. The fifth was due 
OD 3rd Match 1927 and a portion ooly, 
namely Rs. 26, was paid on 18th March 
1928“llth Cbait 1964 S. These payments 
were as found by the trial Court and the 
first Appellate Court. The plaiotiS brought 
a suit on 23rd March 1935 for Rs. 350 as 
priDoipal and Bs. 252 as iutereat allegiog 
that the first six iostalmeuts were paid 
aod the remaiuing four of Rs. 75 and one 
of Rs. 50 were stQl due. As stated abore, 
the trial Court found that only (our instal* 
ments were paid in time or accepted. There 
was a default in payment of the fifth in- 
stalment which was due on 3rd March 
1927. Limitation began to run from then 
There was however a payment of Rs. 25 on 
18bh March 1928. And the trial Ooarb 
held that Unutation was to be compoted 
from 18th Match 1928. And as the suit 
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NvaB instituted on 23rd March 1935, i. e. 
beyond 6 years, the suit was barred. 

The 6rst Appellate Court found that the 
payment of Bs. 25 constituted a waiver in 
respect of instalments due for 1983 8. and 
1964 S. as payment was made on llth 
Chait 1984, i.e. 11 days after the instalment 
for 1984 was due. There was no waiver for 
1985 and therefore limitation began to run 
from Ist Cbait 1965 8. and the suit was in 
time. The second appeal to the High Court 
was beard by Wort J. who made an order 
referring the case to a Division Bench. The 
Division Bench which beard the reference 
consisted of Wort Ag. C. J. and Manobar 
Lall J. and referred the case to a larger 
bench. 

Order of Beferbi^ce 

Wort /. — I shall endeavoor to state my 
reasons for asking for the assistance of 
another Judge, that is to say, referring the 
case to a Division Bench, as simply as pos. 
Bible. Having regard to the circumstances 
of the case it is necessary for me to express 
my view at some length. The appeal arises 
cat of an action in which the plaintiffs were 
claiming instalments under a kistbandi bond 
for the years 1929 to 1933. Both the trial 
Court and the Appellate Court agreed in 
their view of the construction of the bond 
that the plaintiffs were limited to one 
particular mode of recovery, to use the ex- 
pression in the judgment of the Deputy 
CommisBioner.Subordinate Judge. Tbeargu- 
ment based on the construction of the bond 
itself was that the plaintiffs wore entitled 
either to sue for the whole amount under 
the defeasance clause on default of payment 
of one instalment or to sue for one of the 
instalments only. That is an argument 
which in agreement with the Judges in the 
Courts below I cannot accept. It is an ordi* 
nary defeasance danse although perhaps 
expressed as translated in a rather awkward 
language ; but its meaning is plain. The 
meaning to be attached is the meaning to 
be attached to all bonds of this kind with 
similar defeasance danse. 

The Judge in the Court below disagreeing 
with the trial Court has held that there 
bad been a waiver within the meaning of 
Art. 76. Limitation Act, by the acceptance 
by the plaintiffs of a sum of Rs. 25 against 
the instalment due in 1926. The instalment 
I should have said was of Es. 76 and the 
plaintiffs bad endeavoured to show that all 
the instalments had been paid prior to that 
date; bat on that point he failed, the Jndge 


in the Court below comiug to the conclu* 
sion that some of the earlier iDstalmeute 
were paid, bub between the last complete 
payment and the payment of Rs. 25 some 
instalments remained due and owing. It 
was in those circumstances that the plain*, 
tiffs brought their action for those instaU 
ments which were within the period of 
limitation, that is to say within six years 
from the date of default and for the instal. 
ments of 1929 to 1933. 

If the learned Judge is correct as regards 
waiver, the other and somewhat more diffi. 
cult question does not arise. The question 
to which I refer is the proper construotion 
to be placed on Art. 75, Limitation Act. As 
I have stated and repeat, the Judge in the 
Court below has held that there was waiver 
by acceptance of a part of the instalment 
of the year 1926. There are decisions iu 
India regarding this matter. The first to 
which I refer is in 5 Cal 97.^ There Jack* 
son J. delivering the judgment of the Court 
said this: *'By waiver in this case, we think, 
is meant a waiver of the condition by which 
a default in payment of any one instalment 
the whole amount unpaid became imme. 
diately payable,'^ and held that there was 
DO waiver in that case. The second deou 
BiOD is in 31 Cal 83’ in which Rampini and 
Fargiter JJ. held that the payment of a 
part of an overdue instalment is if accep. 
ted not waiver and they referred to the case 
in 5 Cal 97^ to which I have just made 
reference. 

In this connexion reference was also 
made to the case io 16 Cal 502’ which it 
will be necessary to refer to on another 
point. Had the decisions in Courts in India 
been to the effect that the acceptance of 
payment of a part of an instalment amounts 
to waiver of the right of the plaintiff to 
sue, I should certainly have found myself 
in some difficulty. Bat the decision referred 
to in Vol. 6 of the Calcutta series to which 
I have already made reference is consistent 
with what I understand to be the general 
principles of law as expressed in (1878) 8 
Ch D 201.* I am quite aware that their 
Lordships of the Judicial Committee of the 
Privy Council have expressed the view that 
it ie dangerous to refer to English autho* 


1, Chenl Bash Shaba v, Kadum Mundul, (1880) 

6 Cal 97. ^ T .1 

2. Mobesb Chandra Banerji v. Pfosanna IM 

Singh. (1904) 81 Cal 83=8 C W N W. 

8. Mon Mobuo Roy v. Durga Churn Gooee.Ubow 

4. KoeSo vfBiecoe. (1878) 8 Ch D 201 = 47 L > 
Oh 644=88 L T 286=26 W B 662, 
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rities where the question of the coosbructioo 
oi an Indian statute comes up for decision; 
and although it may be true to say that I 
have here to conetrue Art. 76, Limitation 
Act, it is in one sense merely the constrnc- 
tion of the expression 'waiver’ which as I 
stated during the course of the argument is 
a juridical term imported into the law of 
India from England. Fry J. (as be then 
was) made this statement : 

Where a right has accrued il can be waived, bat 
to amount to waiver there must be aomethiag 
done wbioh U inconaidtent with the continuance 
ot that right. Now, the right here was to imme* 
diate payment of £400 and iotereet. (I may add in 
parenthesis that there an instalment mortgage 
debt was under oo aside ration) and the receipt of a 
portion of that eum is ii^ no way incoDsUtent with 
that demand. I cannot conceive any case more 
diderent from that of receipt of tent after a forfeU 
ture. In that ease DODpaymeot of rent baa given 
rise to a right of forfeiture, but it the landlord 
afterwards reoeives any rent, that puU an end to 
his right of forfeiture ; for if, after knowing the 
elrcumatancee, he accepts rent, be io fact says 
that though be might have avoided the lease he 
has ohosen not to do 80» 

Id my judgment there was no ground 
upon which the Judge in the Court below 
could Sjay that there had been a waiver in 
this case. That loads me to the considera* 
tion of the other question which comea up 
for determination and that is, when did the 
right of aotioD accrue. By a decision of the 
Privy Council the matter is gorerned by 
Art. 116: ^'Forcompeusation for the breach 
of a contract in writing registered.’* I make 
no observation with regard to that as that 
question is now beyond dispute. But Art. 116 
refers back to other Articles for proyision 
as to the date from which the period of 
limitation would run ; in this case Art. 76, 
which is an Article '*on a promissory note 
or bond payable by instalments, which 
provides that, if default be made in pay- 
meat of one or more iDStalments, the whole 
shall be due.” Col. 3 runs thus ; "When 
the default is made, onlesa where the payee 
or obligee waives the beoedt of the provi« 
sion." I have held here there is no waiver. 
The question therefore is, does limitation 
run from the date when the default is made. 

Shortly stated, there are two lines of 
<^e9. Onp wbioh holds that the period of 
limitation runs from the date of default, 
that is to say when the plaintiff had a right 
to Buej and that means on the Oreb default, 
while the other is to the effect that the 
creditor may choose— he may sue when 
defanlb is made in payment of an instaU 
meat, or ho may wait till the whole becomes 
due. The deoisioos which are binding upon 
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me are, first, the case in 11 P L T 835,® 
(the same decision being reported in Vol. 4 
of the Patna series). It is necessary to 
point out in the case to which I have just 
referred that what was under consideration 
was a mortgage bond payable by iostal- 
moots. Boss and Scroope JJ. in 11 P L T 
666® followed the earlier decision® as com- 
pletely covering the point which came up 
before them for decision under what was 
usually called a kistbandi bond and not a 
mortgage bond. As I have said they foU 
lowed the earlier decisioo® which was to the 
effect that the plaintiff bad an option, in 
other words, it was not obligatory for the 
mortgagee to bring a suit for the realiza* 
tion of the entire amount as soon as any 
one of the instalments was overdue. ^Vhat 
was not noticed by Boss and Scroope JJ. 
in the later decision was that the decision 
of Eulwant Sabay and Sen JJ. was on a 
mortgage bond. The same question on a 
mortgage bond came up before their Lord- 
shipe of the Judicial Committea io 53 1 A 
187.^ In that case their Lordships bad to 
deal with Art. 132, Limitation Act, and nob 
Art. 75, and referring to the Full Bench 
decision of the Allahabad High Court re. 
ported in 37 All 400® Lord Blanesburgh 
made this observation : 

The High Court held that under a clause in the 
above form a single default on the part ol the 
mortgagors, wUbout any act of elootioo, cancolla* 
lion or other form of response or aoceptanoeonthQ 
part of the mortgagees, and even, it would appear, 
against their desire, operates, so insfanfi, to make 
the money eeoured by the mortgage *' become due'* 
eo that ail right of aotion in respeot of the scou* 
rity is finally barred twelve years later • » . « « All 
this the High Court held, notwlthetandlog that 
the mortgage U for a term certain, a provision 
wbioh may be as much lor the benefit of the 
mortgagees as of the mortgagors. 

Their Lordships however did nob decide 
on the oonstroction of the Article whether 
the plainbiff was bound to bring his action 
when the instalment first became due as 
they took the plaintiff at his own word, to 
use the espreseion of the Chief Justice of 
the Allahabad High Court in the Full 

6. Bameekhar Prasbad *Stogh v. tlathura IaI, 
(1996) 19 A 1 R Pat 667 » 90 I 0 SiO a i 
Pat 890 = 11 P LT 885, 

6, Kam Obaudca Nayek v. Gharbharan Ahir, 

(1980) 189 I 0 119 = 11 P £i T 866, 

7, PanehaxQ v, Ansar Husain, (1996) 18 A I R 
P 0 65 = d9 I 0 660 » 63 I A 187 = iS All 
457 (P 0). 

8, Qaya Din ▼. Jhuman Lai. (1916) 9 A I R All 

189 != 98 I 0 910 37 All 400 s= 18 A L J 

510 (F B). 
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BeDoh decision in 57 All 108^ and took his 
cause of action as stated in the plaint as 
haying accrued beyood the period of limi- 
tation. The Full Bench decision to which 
their Lordships were referring was the case 
in 37 All 400.’^ There the Full Bench was 
dealing with a mortgage bond and held 
that under Art. 132, Limitation Act, the 
mortgage money having become due when 
the first default was made, the action was 
barred by limitation. I have already point- 
ed out the distinction between the two 
decisions of this Court reported in 11 
P L T 835^ and 11 P L T 866,® the earlier 
one being the case of a mortgage bond and 
the later one being the case of an ordinary 
kistbandi bond and not mortgage bond. 

There is the most important decision of 
their Lordships of the Judicial Committee 
of the Privy Conocil which makes it neces- 
sary for me to make the reference as I 
stated at the commencement of my obser- 
vation. That is the case in 59 I A 376A® 
Now, this case deals with a very serious 
question as Lord Blaoesburgh described it 
in Panoham*s case reported in 53 I A 187^ 
and disposes of it. The question is whether 
under Art. 132 the mortgagee is bound to 
sue when the instalment was in default or 
whether be could wait till the principal 
sum became due; and the decision is that 
under Limitation Act, 1909, 8eb. 1. Art. 139, a 
suit to enforce a mortgage for a BtipnUted period 
can be instituted within twelve years of the ex- 
piry of the period, altbongh a defanlt by the 
mortgagor has occurred during the period and by 
the terms of the mortgage tbe mortgagee there- 
upon bad an Immediate right to enforce the 
mortgage! 

I have stated and I repeated that there 
is a very considerable distinobion between 
a mortgage bond payable by iDStalmeots 
and an ordinary bond payable by instal- 
ments for the very obvious reason that in 
one case Art. 132, Limitation Act, has to 
be construed, while in tbe other Art. 75. 
Great as tbe authority of the Privy Council 
is, tbe case is not a decision on the parti- 
cular point which comes up before me and 
in this counexion I propose to read tbe 
observation of Sir George Lowndes which 
in my judgment casts a doubt upon all 
those decisions under Art. 75. The obser- 
vation is to this effect, while dealing with 
tbe point that tbe creditor has an option 

9. Jawahar Lai v. Mathura Prasadi (1934) 21 
A I B All 661 ^ 161 1 C 685 = 1934 A L J 
1036 = 67 All 108 (P B). 

10. Lasa Din v. Gulab Kuowar, (1939) 19 A I R 
P 0 207 = 188 I 0 779 = 59 I A 376 = 7 
Lack 442 (P 0). 
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either to sue wheu one of the instalments 
becomes due or to wait until the whole 
becomes due : 

Their Lordships are not greatly oppressed bvtbft 
authority in (1891) 2 Q B 609,11 it jg, they think 
always dangerous to apply English decisions to 
tbe construction of an Indian Act- The clause 
there under consideration differed widely from that 
now before their Lordships, and indeed from the 
clauses with which the Allahabad Court bad to 
deal (their Lordships were dealing with tbe Full 
Bench decision of the Allahabad High (3ourt In 58 
I A 1S7^); the question for decision would have 
fallen in India, not under Art. 132, but under 
Art. 75, which is in very special terms: (that means 
tbe point in (1801) 9 Q B 509^1 would have fallen 
under Art. 76 and not under Art. 139); and B. 8 
of tbe Statute of James, with which tbe Court was 
concerned, made tbe time to run, not from tbe 
date when tbe money became due but from the 
date when tbe cause of action arose. If in the 
Indian cases the question were— ‘when did the 
mortgagee's cause of action arise e. when did 
he first become entitled to sue for tbe relief claimed 
by bis suit— their Lordships think that there 
might be much to be said in support of tbe Allaba* 
bad decisions (the Allahabad decisions I would 
state being to the effect that be was bound to sue 
when tbe first instalment became due). Judg^ by 
the Indian criterion, 'when tbe money sued for 
became due* upon tbe best consideration their 
Lordships have been able to give to this dlffionlt 
question, they think that tbe decision of the Chief 
Court of Oudb was wrong, and that they should 
have held that the appellant's suit was within 
time. 


Tbeir Lordships stated that uodsr Arti- 
cle 75 tbe questioD arisiog is when did tbe 
cause of action arise or accrue, whereas 
under Art. 132 the question ie when did tbe 
money sued for become due, aud they ex- 
press^ tbe view that very different consi- 
derations would necessarily arise. Now, 
many decisions, indeed the decisions of this 
Court, have relied in the first place on 11 
OWN 903,^^ a case of ordinary instalment 
bond. Sir Francis Maclean, in delivering tbe 
jodgment of the Court, refers to a number 
of cases which, be decides, support tbe view 
that the plaintiff was entitled either to 
bring bis action when the instalment 
became due or to wait until tbe whole and 
then makes this observation ; 

Speakiug for myself, If the matter had been res 
int^ra I should have felt some doubt whether tbe 
case did not fall within Art. 76 of Scb. 2, Limita- 
tion Act, rather than within Art. 116. 

It seems to me with great respect to the 
learned Chief Justice that be seems to be 
under a misapprehension as tbe case did 
fall under Art. 75 and Art. 116. Art. 116 ex- 
tended tbe time whereas tbe other Art. 7S 

11. Beeves v. Batcher, (1691) 2 Q B 609 = 60 
L J Q B 619 = 66 L T 899=39 W B 696. 

12. Bup Naraln Bhattaeharya v. (3opi Nath 
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provided fchd period from which limitatioo 
would run. The other cases of this Court 
relied upon are first the case in 10 Pat 
173^'^ which was a case of a decree payable 
by instalmeDta and uoder a different Arti- 
cle frocD that which I have to coosider. 
Again in 15 Pat 1** my Lord the Chief 
Justice and Varma J. had to decide a ques- 
tion arising under a mortgage bond, and 
their deoision is in conformity with the 
latest decieion of their Lordships of the 
Judicial Committee. 

I only propose to make one more obser- 
vation with regard to this matter and that 
is on the construction of Art. 75 which as 
I said provides for the period of limitation 
where there is a defeasance clause. Art. 74 
provides for a period of limitation on an 
instalment bond where there is no defeas- 
ance clause, and, as one of the distinguished 
Judges very pertineotly put it, if the Legis- 
lature intended the creditor to have a 
choice as between suing when the instal- 
naent was in default or waiting till the 
whole became due, then why was it neces- 
sary to enact Art. 75 at all. Art. 75 strictly 
speaking becomes nugatory, and in my judg- 
ment the Article seems to me to be plain 
beyond doubt. The period of limitation 
under this Article dates from when the 
default was made, in other words, (as in 
the English case in (1891) 2 Q B 509’^ to 
which their Lordships of the Privy Council 
referred) when the cause of action arose. I 
would refer to one more English authority 
on statute of limitations being the case in 
(1848) 4 Q B 519*^ in which Lord Denman 
held in a case where there was a defeas. 
aoce clause, that the action was barred by 
limitation and observed : 


If he cbosfl tc wait till all the insUlmenti 
became due, no doubt he might do so; but tbs' 
which was optional on the part of tbs plaiotif 
would not affect the right of the defendant, wht 
might well consider the action as accruing froiz 
tbo time that the plaintiff bad a right to malotali 
^ statute of limitattoos runs from the tlm 
the plaintiff might have brought bis aotion. 

, Here in this oase the statute of limita 
tions runs from the date when there was i 
default, in other words, when the plaintiffi 
might have brought their aotion. Witl 
these somewhat lengthy observatio ns ; 

Raghunath Prasad 

p.. AsLi* ^ ° 

16 P L T 893. 
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would refer this case to a Division Bench 
for decision. (The case then came before 
the Division Bench which referred the case 
to the Full Bench.) 

Judgment of the Foil Bench 

Wort J»— I do not propose to add mneb 
to what I stated in the judgment under 
which this case was in the first instance 
referred to a Division Bench. The facts of 
the case were set out in that judgment and 
I do not propose to repeat them. The first 
question which arose was whether there 
had been a waiver within the meaning of 
the third column of Art. 75, Limitation 
Act; the waiver alleged was the payment 
of Bs. 25 as a part-paymeot of the instal- 
ment or instalments then due. I content 
myself by repeating the observation of 
Fry J., as he then was, in (1678) 8 Ch D 
201^ to this effect : 

Where a right has accrued it can be waived, but 
to amount to waiver there must be something done 
which is inconsistent with the coniiauance of that 
right. Ilow, the right here was to immediate pay* 
ment of £400 and interest, and the receipt of a 
portion of that sum is in no way inconsistent with 
that demand. 

I refer to the facts of this oase. The 
question may bo asked — eonld the aocept- 
ance of Bs. 25 in any way prevent or be an 


answer to the cause oi action which the 
creditor might have bad to the other 
amount ? There can be only one answer to 
that question and that answer ia in tbo 
negative. From one point of view the con. 
elusion that there was no waiver disposes 
of the matter; but Mr. Bose who appears 
on behalf of the plaintiff-respondeots deve- 
loped bis argument before us and that 
argument requires consideration. His oon- 
tentioD was, although perhaps not espres- 
sed in these words, that Art. 74, Limitation 
Act, was an omnibus Article providing a 
period of limitation for promissory notes or 
bonds payable by instalments both in those 
oases in which there was a default clause, 
and in those in which default clause was, 
absent, and that if the creditor chose to! 
eueoD the default olause for the full amount,, 
then and then only Art. 76 came into' 
operation. In my judgment that is an argu-' 
ment wbiob cannot be accepted and if what 
Mr. Bose contends were correct in my 
opinion Art. 75 would be redundant. Mr. 
Bose relies for his argument upon the deoi- 
^on of their Lordships of the Judioial 
Oommittee of the Privy Council in 59 T A 
376 - There their LoLhipe 1 “ dealing 
with a defanlt olause in a mortgage bond 
and were co^eidoring Art. 132 in oomiog to 
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the conclusion that the expression “when 
the money sued for becomes due“ in col. 3 
of Art. 132 had reference to the period for 
which the money was lent and had no 
reference to the earlier date under the 
default clause. The case was relied upon by 
Mr. Bose for the obseryation of Sir George 
Lowndes to the effect that the default 
clause was put in for the benefit of the 
mortgagee. But it is to be observed that 
their Lordships of the Judicial Committee 
considering this matter referred to the 
earlier case being the decision of Lord 
Blanesburgh in 53 I A 187^ in which it 
was observed that the default clause is both 
for the benefit of the mortgagee and the 
mortgagor. It is to be noticed that their 
Lordships of the Judicial Committee in 
La$a Dins case^^ referred to the decision in 
(1891) 2QB 509^^ — an antbority to which 
reference wasmade in my earlier judgment— 
and observed that the question which there 
was decidedi bad that fallen to be decided 
in India, would have come under Art. 132 
and not under Art. 75. Limitation Act, 
which" say their Lordships “is in very 
special terms" and it is the terms of Art. 75 
which we have to construe in this case. 

Mr. Bose also relied upon the decision of 
Sir Francis Maclean and another Judge in 
11 C W N 903.'* Bnt the learned Chief 
Justice's decision there was that 
It was open to the creditor. If default were made, 
to sue at once for the whole amount or if he so 
oleoted to waive the benefit of the proviso. 

The learned Chief Justice made this 
observation daring the course of bis judg. 
ment : 

Speaking for myself, If the matter bad been res 
Integra I would have felt some doubt whether the 
case did not fall within Art. 76 of Sob. 9. Limlta« 
tioD Act. rather than within Art. 116. 

It is to be observed therefore that he 
bad some doubt as regards the Article but 
thought himself bound by decisions of the 
Court two of which I propose to refer to. 
But it will be seen that the case gives no 
assistance to Mr. Bose's argument. As the 
Court in that case decided, there had been 
a waiver, and if there bad been a waiver 
there can be no dispute that the plaintiff* 
respondent in this case would not be barred 
by the six years' period provided by col. 3 
of Art. 75 dating from the first default. I 
say there can be no doubt about that, but 
as I have already observed, it cannot be 
said in this case that there was a waiver. 
There is one observation I should have 
made at the time that I dealt with that 
point and that is this that even assuming 


that Mr. Bose is right in his contention 
that it is a question of fact, the plaintiff 
conld not be heard in this case to say that 
there bad been a waiver because the cir. 
cumstance which be alleged, namely that 
all the instalments to date had been paid 
was incoDsistent with that plea. But I do 
not accept the argument that it is purely a 
question of fact and the observation of 
Fry J. to which I made reference a moment 
ago is sufficiently conclusive on that point. 

Now dealing with the two cases upon 
which Sir Francis Maclean relied, one was 
the decision in 6 Cal 94.'® The decision 
there was that the suit to recover money 
due on a registered bond is a suit for com. 
pensation and is governed by Art. 116. 
Garth C. J. was there dealing with the 
question whether in 'ordinary legal parlance' 
(to use bis expression) a suit to recover 
money upon a bond could be properly 
described as a suit for compeneatioo as 
indicating the view held that a suit for 
compensation meant a suit for unliquidated 
damages. Nonetheless be decided that Art. 
116 applied. The other case to which I 
propose to refer is 9 Cal 857.'^ Again the 
decision there was that the execution credU 
tor (it was a case in execution, it is to be 
observed) must be considered to have waived 
his right to execute the decree for the whole 
amount. Neither the decision of Sir 
Francis Maclean nor the two eases to which 
reference was made in this judgment assist 
the argument of Mr. Bose. It remains to 
make one observation with regard to Art. 76 
itself : 

On a promissory note or bond payable by iostal* 
ments, which provides that. If default be made In 
payment of one or more instalments, the whole 
shall bo due. 

The period of limitation is three years 
and read with Art. 116, six years. Col 3 
reads : 

When the default U made unless where the 
payee or obligee waives the benefit of the provision 
and then when fresh default is made in respect of 
which there is no such waiver. 

‘'When the default is made" can have 
reference only to the default referred to in 
Art. 75. In my jadgment, it Is impossible 
to get away from tbe construction that If 
the default clause appears in the bond, apart 
from tbe question of waiver tbe cause of 
action arose at tbe first default. And refer* 
ting to these matters their Lordship s of tb e 

16. Nobocoomat Mookhopadhya v. Siro Molllok, 
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Jodicial Comroittaa o( the Privy Coancil in 
^h 0 case to which I have referred and upon 
which Mr. Bose places reliaDcCi observes 
that Art. 132 deals not with the cause of 
action but the date upon which the money 
becomes due, whereas the Imperial Statute 
-of James I which was being considered by 
way of comparison dea' t with the date of 
the cause of action. 

I referred in the course of my previous 
judf^meot to the decision of Boss and 
Bcroope JJ. in 11 P L T 866® and shall 
make DO farther observation with regard to 
that case other than the one I made on the 
previous occasion, namely that it relied up- 
•on a previoas decision reported in 11 PLT 
^35,^ a case which was not under Art. 75 
but was a case similar to the case in 59 1 A 
376,^® namely on a mortgage bond governed 
by Art. 132. I need only add that Boss J* 
'made no reference to the terms of the 
Article but came to the conclusion that the 


tatioD and whether Art. 75» Limitation Acti 
is applicable. The trial Conrfc held that 
Art. 75 read with Art. 116 was applicable 
and that therefore the suit was barred by 
limitation. Bnt the lower Appellate Court 
referring to the payment of Bs. 25 held 
that there was a case of waiver and there- 
fore decreed the suit and allowed the ap- 
peal. Although the sum of Bs. 25 was paid 
on 18th March 1928 it is not clear from 
the document or the findings of fact as to 
which instalment it was paid for whether 
for the fifth or the sixth instalment, and 
the question is whether the payment of 
Bs. 25 and the acceptance thereof by the 
plaintiff amounted to a waiver by the 
plaintiff. 

Now, it is clear on the authority of (1678) 
8 Gb D 201^ that a part payment of this 
nature does not amount to a waiver. I shall 
deal specially with one aspect of Mr. Bose's 
argument advanced on behalf of the res- 


case was completely covered by the earlier poudents, an argument evidently based up- 
decision to which I have referred. Now, it on the dissentient judgment in 57 All 108® 


is perfectly clear, if I may be allowed to 
say so with respect to Boss J« that their 
Lordships of Judicial Committee of the 
Privy Council, whatever their decision 
might be, if the matter came before tbemi 
•declined to consider that the provisions of 
Arts. 132 and 75 are in any way similar. 
As I have already observed, the Judicial 
Committee have said that Art. 75, Limita- 
tion Act, ‘'is in very special terms." In my 
iudgment on the plain reading of the Arti- 
cle and baviDg regard to the fact that there 
was DO waiver, the action of the plaintiff 
was barred by limitation and the appeal 
'therefore should be allowed and the ao- 
'tioD of the plaintiff dismissed with costs 
throughout. 

Varma J, — I agree. The (acts are very 
aimple and in order to make my meaning 
'Clear I shall -just narrate shortly as to what 
ibe suit was about. There was a registered 
money bond executed on 6th February 
1922 under wbiob payment was to be made 
by ten equal instalments of Bs. 75 and the 
last iDstalment was of Bs* 60 only. The 
■first four instalments were paid and there 
18 no difficulty with regard to that. The 
-trouble sems to have begun from the fifth 
4ind sixth instalments. The fifth instalment 
was not paid at all, and while the term of 
the sixth instalment was nioning a snm of 
Bs. 25 was paid on 18th March 1928. The 
'Suit cut of which this appeal arises was 
filed on 23rd Maroh 1936. The whole ques- 
tion is whether the snit is barred by limU 


at page 129. The contention of Mr. Bose 
seems to be (if I have understood him 
rightly) that unless the salt is based on a 
default clause Art. 75 does not apply, and, 
as this suit was filed after all the iostaU 
meats fell due, it was not a suit based on a 
default clause and therefore Art. 75 would 
not apply. This argument does not com. 
mend itself to me, because it presupposes 
that DOQ.filing of a suit in the case of an 
instalment bond amounts to a waiver. Bnt 
there are clear authorities on the point that 
non-filing of a suit does not amonnt to a 
waiver, for instance, I would refer to the 
decision in 47 All 552^® and the authorities 
cited thereunder. In 31 Gal 83® Bam pint 
and Pargiter J J. held that where an instaU 
ment bond gives the creditor the right to 
sue for the whole amonnt due under the 
bond on default of payment of a single in- 
stalment, there is no waiver of that right 
by acceptance of part of an overdue instaU 
ment, or by receipt of interest. As a matter 
of (act it is doubtful whether this question 
of waiver oould be raised by the plaintiff in 
this suit in view of the statements made by 
him in the plaint. The plaint said that all 
the instalments for which the plaintiff was 
suing bad already been paid. 


ihe next point to be considered is whe- 
ther the decision in 11 P LT 866® expresses 
the oorreot view of the law on this point. 
That deoision refers, as has been pointed 
18. Kwhsl V. Amrit, (1886) 12 A I R All 499=67 
I 0 168=47 All 669=83 A L J 424. 
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oufc by my learned brother in his previous 
judgment, to an earlier decision In IIPLT 
835.^ In the case reported in 11 P L T 
866® it has been simply held that the case 
was covered entirely by the previous deci* 
sion reported in the same volume at p. 835. 
The decision ignores the basic difference 
between the two suits that this Court was 
dealing with; in the latter decision the 
.learned Judges were dealing with a money 
instalment bond while in the previous one 
they were (as will appear from the judg- 
ment) dealing with a mortgage bond. There 
was essential difference between these two 
oases; one was governed by Art. 132 and 
the other by Art. 75, Limitation Act. The 
nature of the difference has been fully ex- 
plained by the Privy Council in 59 I A 
376.^® The difference in the language em. 
ployed in col. 3 of Arts. 74 and 75, Limi. 
tation Act, has been pointed out in many 
cases. Col. 3 of Art. 74 provides: 

Tbe expiration of the first term of payment as 
to the part then payable; and for tbe other parts, 
the expiration of the respective terms of payment; 

whereas that of Art. 75 lays down : 

When the default is made, unless where the 
payoe or obligee waives tbe benefit of the provi- 
oioD, and then when fresh default Is made in 
respect of which there is no such waiver. 

Id conclusion I agree with the previous 
judgment of my learned brother that this 
appeal should be allowed with costs. 

Uanobap Lall J«~Tbe question in this 
ease is whether the claim of the plaintiffs 
to recover some only of tbe instalments 
provided by a registered instalment bond 
after two defaults had occurred is hit by the 
provisions of Art. 75, Limitation Act. A 
large number of cases have been cited before 
us, some of which are difficult to recouoile. 
Tbe confuaioD has arisen by applying tbe 
considerations, which are correctly appli- 
cable to mortgage instalment bonds, to 
ordinary ioetalment bonds also. In view of 
tbe recent decision of tbe Privy Council in 
59 I A 376^^ it is now authoritatively 
established that where a mortgage bond 
provides for a due date of payment of tbe 
principal and also for tbe payment of prin- 
cipal and interest in certain instalments 
with a default clause the Article which 
applies is Art. 132 and limitation would 
run not from tbe date of each default but 
from the due date, that is, when the prin. 
oipal amount is stipulated to be repaid 
although the plaintiff has au option to 
bring his suit earlier if be so chooses. 

If this 18 kept in view a good deal of the 


apparent contradiction in the decided cases 
can be dissolved. Again, it must be kept in 
view that there is a well-defined distlDction 
between Arts. 74 and 75, Limitation Actj 
Art. 74 applies to an instalmeot bond which 
does not contain any default clause and 
therefore in such cases tbe plaintiff is enti- 
tled, by the very terms of his bond, to sue 
only for such inetalment as remains unpaid. 
No question of waiver of default can ever 
arise in such a case. But where tbe doca.j 
ment provides that in tbe case of a default^ 
(which may be due to Don-payment of one 
iDStalment or more than one instalment as 
provided in tbe bond) the obligee has tbe 
right to sue for the whole of tbe sum then 
remaiuiog due, it is obvious that the pro- 
misor has a right eo instanti to pay the 
full amount and the obligee a corresponding 
right to receive and recover it. Art. 76 pro- 
vides in col. S how tbe starting point oi 
limitation should be calculated in such a 
case; the starting point of limitation is iu 
the first inetancd the date of the default 
bnt this starting point can be carried for- 
ward only if tbe default is waived. Now 
waiver must obviously be a mixed qaestionj 
of law and fact in each case and therefore 
tbe Article of the Limitation Act under 
consideration cannot be looked into to decide 
when tbe default has been waived as was 
sought to be argued. 

Tbe weighty observations of Lord Den- 
man and Fry J., quoted in the Order of 
Refereuce correctly iudicate bow this ques- 
tion should be determined. It is there laid 
down that mere failure to sue or inaction 
by tbe creditor is not a waiver of tbe default, 
something else must be established to show 
that the promisee has waived his rights. 
For instance bis acceptance of an overdue 
instalment or his communicating to tbe 
promisor for a consideration that he will 
not insist upon bis rights which have 
already accrued to him on the default 
which has taken place, or, it may be that 
tbe promisor himself approaches the pro- 
misee or writes to him to stay his bands 
and not to proceed to demand tbe full 
amount and if tbe promisee agrees to such 
request, these will ordinarily amount to a 
waiver. In such oases it is clear that some 
overt act has been establisbed from which 
the Court of fact can draw the conolnsion 
that the obligee has waived the default. 

In some cases it will be easy to decide 
this question by looking at the frame of 
the suit and to find from the plaint the 
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maoDdr in which the allegations have been 
made. Wbea the plaintiff alleges, for io* 
stance, that all the previous inetalments 
have been paid he proceeds on 9be footing 
that there has been no default and do 
waiver, and if his allegations are, in the 
course of the trial, found to be false, in my 
opinion, it is not open to the promisee to 
torn round and ask the Court to infer any 
waiver. Some High Courts have held that 
a mere acceptance of an overdue iostal* 
meat cannot be treated as waiver of the 
default in tbe view that the promisee is 
merely taking wbat was due to him. But 
the Calcutta High Court has consistently 
held that an acceptance of an overdue 
instalment amounts in law to a waiver of 
the default. As this High Court has adopted 
the view that where there is a curia 

of the Calcutta High Court they will ordi- 
narily adopt the same as a rule of law 
binding upon this Court. I am inolined to 
agree with the view that where the pro- 
misee has accepted an overdue instalment 
|it must be held that he has waived his 
rights which accrued to him on that default 
aod that tbe starting point of limitation 
would be from tbe next default, if not 
waived. The same oases of tbe Calcotta 
High Court also lay down, in agreement 
with the decision of the Hnglisb Courts, 
that an acceptance of a portion of tbe 
ioatalmont which was overdue or tbe ao. 
ceptance of tbs interest only on the over, 
due instalment cannot be held to be a 
waiver of the default. To the same effect 
are the observations of this Court in 11 
Pat 113’® at page 129 where Fazl AH J. 
observed as follows ; 

Now tbsro U a good deal of conflict in tbe dsci- 
slona of thorarious High Courts In this country 
^bat would constitute a waiver and wbat 
Would not. It has been held in several cases that 
mere abetaiaiog from bringing a suit does not 
amount to a waivor and some of these oases wore 
xeUed on by the learned advocate for the appol- 

however were decided under 
Limitation Act, and It is oloor that \t it 
falling under that Article that 
mere ^^®^otion from suing amounts to a waiver 

provision in that 
^ ‘ba, the time would 

dSSlt. ^ ® ^ 

_ Now if these coneideratioDS are kept in 
view the whole scheme of the Act becomes 
quite clear and plain and Art. 76 retains 
Ite place as a workable Article and is not 
rendered nugatory as baa been hold by 

\^c. • Hatakh Norayan Singh, 

U931) 18 A 1 R Pat 285 = 18i 1 n fl09 = 11 
Pat 112=12 P L T 765. 


some of the learned Judges of the Allaba. 
bad High Court; otherwise every instal- 
meot bond with or without a default clause 
would be covered by Art. 74. Indeed it 
was 80 argued strenuously by Mr. Bose, 
the learned advocate for tbe respondent, 
but I do not agree with his contention. 

I now turn to some of tbe cases of this 
Court cited before us. viz. 11 P L T 835^ 
and 11 F L T 866.^ The latter case at 
p. 866 professes to follow the earlier case 
reported at p. 835 but does not give any 
reason in law of its own and therefore is 
no authority for deciding tbe question 
before us. The earlier case related to a aet 
of circumstances in which tbe question 
was whether tbe mortgage bond payable 
by instalments could be enforced only from 
tbe date of the default clause or from the 
due date as well and tbe learned Judges 
decided the case on the same lines as has 
now been decided by the Privy Council in 
59 I A 376.’® 

Tbe case however is no authority for tbe 
propositioD that in cases where Art. 75 is 
applicable tbe date of default uowaived 
should not determine the starting point of 
limitation. The cases relied upon by the 
learned Judges in this ease at page 635, 
namely 11 P L T 836,® 39 Mad 981-^ andf 
10 Pat 178’® were noticed by the Privy 
Council in 59 I A 376,’® bub their Lord., 
ships of tbe Judicial Committee deliberately 
refused to pronounce any decision on that 
matter for tbe simple reason that the ques- 
tion as to tbe applicability of Art. 75 did 
not arise before them. But Sir George 
Lowndes threw out an observation, which 
is very apposite, wherein he pointed out 
that Art. 76 deals with special terms of its 
own and therefore the considerations which 
prevail in that Article should not be allow- 
ed to be used in ooosbruing Art. 132 in 
order to find the starting point of limita. 
tion in suits to enforce mortgages. Tbe 
exhaustive judgment of Sulaiman 0. J. in 
57 All 108® supports me in my view. In 
that case a very large number of oases 
have been reviewed. The learned Chief 
Justice took great pains to point out the 
distinction between Art, 75 and Art. 133. 
It is true that the question of waiver was 
not specifically decided by the learned Chief 
Justice in that case, but he decided that 
Question specifically in 57 All 561.®^ 

21. Bboow. (1931) 21 A I R AU 1039 

—163 I 0 906=1934 A LJ 1053=67 All 661. 
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The learned advocate for the respondent 
relied strongly on the dissentient jadgment 
of Mnkherji J. at p. 129 bnt with great 
respect I am unable to agree with the rea. 
fioning which commended itself to that 
learned Judge. At p. 133 the learned Judge 
takes the view that the description in Art. 
75 “is not merely of the bond on which 
the suit is based but is also a description 
of the nature of the relief which is sought 
in the suit" and proceeds to fortify bis coo. 
elusion by some examples. But the answer 
is that the wishes of the obligee under the 
bond with a default clause or the manner 
to which he frames bis plaint are super, 
eeded by the fiat of the Legislatnre which 
has unmistakably laid it down that if yon 
wish to recover money due or payable 
under an instalment bond with a default 
clause you must come within a prescribed 
'period starting from the date of the first 
default nnwaived. With the wisdom of this 
enactment this Court is in no way coo. 
earned. Again at p. 135 the learned Judge 
appears to lay down that it was open to 
the plaintiff to enforce or refuse to enforce 
the penalty clause provided for in the bond 
upon which be sues and therefore be conld 
always get rid of the difficulty set up by Art. 
75. If this view of the learned Judge were 
correct there would be no distinction bet. 
ween Art. 74 and Art. 75, Limitation Act. I 
venture to answer that the creditor may well 
.show the indulgence, which be wants to 
phow to his debtor, by giving up bis claim 
for the full amount due. for example he 
can limit bis claim to a smaller sum out 
of the remaining total then due but be 
must institute bis suit within a stated 
period starting from the date when the 
default has occurred and not waived. I do 
not see any hardship to any body in this 
view. It is always open to a creditor to 
show unmistakably that he has in law and 
fact waived the default of bis debtor. 

The real question in all these cases is to 
find out from the document sued upon and 
the attendant circumstance as to when the 
default has taken place giving rise to a 
right to sue for the whole unpaid balance 
and once that is determined the suit must 
be instituted within the period fixed by 
Art. 75 {$€€ Sec. 3). In cases governed by 
Art. 74, i. e. bonds without any default 
clause the bond itself provides for the pay- 
ment of each instalment and therefore 
col. 3 provides that where each instalment 
has remained unpaid the period of limit^ 
tioD shall bo three years — or six years if 


the bond is registered— from the date when 
each instalment is unpaid. When we come 
to bonds with a default clause, the bond 
itself provides that where a default has 
happened the whole amount has become 
due. Therefore it is no longer in theoptioo 
of the creditor, unless be waives the default, 
to stop the period of limitation under 
Article 75 from running. 

New, keeping these principles in view, 
the solution of the question in the present 
case is free from difficulty. The plaiDtiff 
framed his plaint upon the allegations that 
all the previous iostalments were paid to 
him in full and that the overdue instaU 
meats were received by him along with 
damages at Hs. 13.8.0 and be alleged that 
the default took place by non.payment of 
the instalment which was due in March 
1929 and therefore the suit instituted in 
March 1935 was within time. But these 
allegations have been found to be false. It 
has been established in the case that the 
fourth instalment was paid, though beyond 
time: but the fifth instalment was never 
paid. Now, in view of the decisions of the 
Calcutta High Court, which I have accept- 
ed as correct, although, the default occurred 
when the fourth iustalment was not paid 
in time but the default was waived by the 
acceptaoce of that overdue instalment on 
16th March 1926, and therefore the period 
of limitation for the suit did not begin in 
March 1926. Inasmuch as the fifth instaU 
meat was not paid at all the default took 
place in March 1927 and the present suit 
having been instituted beyond six years of 
that default the suit is beyond time. 

But it was argued that as the plaintiff 
accepted the sum of Bs. 25 against the sixth 
instalment in March 1928 he must be held 
to have waived the previous default of the 
fifth instalment as well as the default of the 
sixth instalment I have already held that 
the acceptance of a portion of an overdue 
instalment cannot anoonot in law to a 
waiver of the default and therefore the 
acceptauoe of Re. 25 against the fifth or the 
sixth instalment (there is no evidence as to 
which overdue iustalment was being paid 
in part) cannot be taken to have established 
that the default wbioh had already occur- 
red in 1927 and which again occurred in 
1928 was ever waived. Whichever view is 
taken as to this payment of Rs. 25 the 
plaintiff gets no help. If this Payment is 
attributed to the fifth instalment the oltb 
instalment still remains unpaid in full and 
the sixth instalment has never been 
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attempted to be paid ; this makes the soit 
beyond six years of the due date eveo of 
tbe sixth iustalmeot. I(» on the other haod, 
the payment of Bs. 25 is attributed to the 
sixth iDstalmeut the fifth iDstalment has 
never been paid and tbe payment itself 
keeps the sixth instalment still unpaid in 
full. The result is that the suit is still 
more beyond the period of Umitatiou. 

I therefore conclude (l) that in the eir. 
camstances of the present case it is uot 
open to tbe pUioUS to ask tbe Court to 
decide that be has waived tbe default 
when his case has been all along that no 
default ever took place, (2) that if this 
question is open to be decided by us I am 
coerced to bold that the defaults commit- 
ted in March 1927 and March 1926 have 
never been waived and (3) that tbe case in 
11 P L T 835^ is correctly decided, but tbe 
decision is of do adsistaoce in decidtug tbe 
present case* (4) that the observations at 
page 129 of 11 Pat 112,^^ are absolutely 
correct, but tbe case io 11 F L T 666^ has 
been incorrectly decided. For these reasons 
I agree that this appeal ebould be allowed 
and tbe suit of the plaintiff dismissed with 
costs throughout. 

d.s./r.k. Appeal allowed. 
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Murgi Munda and another, Accused 
Appellants 

V. 

Emperor, 

Criminal Bef. No. 24 and Criminal 
Appeal No. 160 of 1938, Decided on 6tl 
September 1938, reference made by and 
appeal from decision of Judicial Commis, 
sioner, Chota Nagpur, Ranchi, DA 28th 
July 1938. 

(•) Penal Coda (I860), S. 300. Eaeepliofi 1 - 
Kre^ocmlioa-Nalureof— Perion not betretbed 

to girl but beving intrigua with her ranctioaed 

7 euttom— No obligation of marriage unleai 
Sirl pregnant by him^PeMon seeing anothei 

Jntercourse with girl and 
Wmng sucb other person Is guilty of murder. 

The mere fact that a person’s desiros are thwar 
^*5 lAw jQstlfy him killing the persoo 
pPovocatlon which h 
wh?rh ExcepUon 1 to 8. 300 U something 

which Is recogolsed as proTooatlon in law and not 
mowly something wbloh arouses tbe unoontrol 
labie anger of a particular toaUldual. A man U 
* woman who has repulsed his sail 
S9 to lose control of bimsell al 
the skht ol her eogsged In sozaal intercourse wUl 
^ther but. If he killed one or both of them, hi 
ewild certainly not plead grave provocation U 


mitlgetioD of his oQence. In the case of a wife tbe 
position is entirely dilTerent. The law recognizes 
that a husband Is entitled to expect fidelity from 
her. It is even possible that tbe provocation might 
bo held to be grave io the case of a man who finds 
in the arms of another lover a mistress whom he 
maintains and from whom therefore be might 
rcasoosUly expect faithfulness. But this is not so 
even in tbe case of a girl betrothed to tbe assailant 
much less in tbe case of a person who is not even 
betrothed to the girl but having between them 
only an intrigue sanctioned by tbe custom of the 
community id which they live which in no way 
entitle an obligation of marriage unless and until 
tbe girl should b^ome pregnant by the mao. If 
therefore such a person kills another who U die* 
coveted to be in tbe act of sexual intercourse with 
tbe girl, tbe offence committed by such person is 
murder : A 2 B 19SS Mad 25, Dissent.; AIR 
19S0 Cal 199, Ref. [P i46 C 2 ; P 447 0 1] 

(b) Criminal Trial — Murder — Motive — if and 
G charged wilh murder— G not actuated by 
motive but acting in concert with M in commit* 
ting murder — G held guilty of murder but liable 
to Jester penalty. 

In a case whore there i$ direct evidence of the 
acts of tbe accused tbe question of motive is not 
material if tbe acts tbemselvea are suffiolant to 
didolose tbe intention of tbe aotor. IP 447 0 2] 

Where out of two persona M and O who ware 
both charged with tbe ofience of murder, G bad 
not tbe amount of motive which actual^ M in 
oommittiDg morder but there was evidence that O 
acted in oooeert with M and shared the same 
intention ol M in committing murder : 

Held that 0 wae also guilty of murder and tbe 
absence of motive only served to mitigate his sen- 
tence from death io t ran s portal Ion for life : AI R 
1919 Pal 221 and AIR 2923 Rany 238, Ref, 

(P 447 0 2 : P 448 C 1] 

Gaoesb Sharma — for Accused. 

Asefc. Advocate-General — for the Crown, 

Agarwala J, — This is a referenoe aoder 
S. 874, Crtmlnal P. C., by tbe Jodioial 
Commissiooer of Cbota Nagpur, for ocofir. 
matioQ of the seoteuces of death passed oo 
Murgi Munda (aged 35) aod Gaogu Muoda 
(aged 24), both of villaga Kuruoga, for the 
murder of Gansa Muxida (aged 20) of viU 
lage Eeora, six miles from Kuruuga. On 
the occasion of the last Sarhul festival, L e. 
on 8th April 1938, there was a village 
dance held on a hill adjacent, to village 
Behonda. In the evening this dance was 
continued at tbe akhara of tbe village. As 
appears to be customary in that part of 
the country, it was attended only by the 
ypung people of the village, tbe elders 
being engaged in entertaining each other at 
their homes. Many of the young girls, who 
were pesenfc at the dance at the akhara 
have been examined as witnesses in this 
CMC, and from their evidence lb appears 
that among the young men who ware pre. 
Bent were two accused and the deceased 
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Gaosa Mnoda. At some time id the eyeo. 
log Gansa Monda left the akbara, abd 
after an ioteryal of time not specifiedt two 
girls Eandai (P. W. 3) and Gaogi (P. W. 4) 
also left, for the purpose of going to their 
respective homes to haye their eyening 
meal. On their way they met Gaosa, who 
proposed to Kandai that he should go to 
her home aod smoke. She told him that 
there was no tobacco left, and eyentually 
she and be went off together to the Jojo- 
bansa juogle. For what happened after 
that we haye only the statement of Bandai 
supported by circumstantial eyidence. Be* 
fore dealing with this statement and the 
eyidence it is desirable to make a few 
obseryatioDS with regard to the parties 
concerned. The witnesses in this case are 
Mundas, and they haye spoken with 
extreme candonr abont a custom which 
preyails in their community. It appears 
that it is customary for unmarried girls 
to cohabit with unmarried men and that 
the only obligation this entails is that 
the man is expected to marry any girl who 
becomes pregnant by him. In yillage 
Bebonda the scene of these matings is 
Jojobansa jungle, which lies a few hundred 
yards outside the yillage. Gansa Manda, 
the deceased, was the brother of the daugh* 
ter-in.law of Cbaran Muoda (P. W. 1), the 
Munda of yillage Bebonda. Preyiously he 
used to work for the Uonda. While be was 
so employed be carried on a loye intrigue 
with Bandai of the same yillage. Two years 
ago Gansa Munda left Bebonda and took 
up his residence at yillage Keora* From 
that time Bandai transferred her fayours 
to Mnrgi Munda, the accused; but she has 
deposed that Gansa Munda was in the 
habit of yisiting the yillage and that when* 
eyer be did so she used to cohabit with 
him in the jungle. 

I will now reyert to Bandai's account 
of what happened on the eyening of 8th 
April when she and Gansa went to the 
jungle. She said that by the side of a foot- 
path under a char tree Gansa prepared a 
bed of leaves and twigs and that thereupon 
they had sexual intercourse. After that 
they fell asleep in each other's arms. Later 
in the night, she awoke to find Mnrgi pull* 
ing her away from Gansa. He slapped her 
and kicked her. She noticed that the accused 
Gangu Munda was at this time engaged in 
pressing the neck of Gansa Munda with 
bis bands. After pulling Bandai away from 
Gansa, Murgi Munda then picked up^ a 
large stone and struck Gansa's head with 


it three or four times with the result that 
he died. The two assailants then took the 
girl some little distance away and under 
pain of death extracted from her an under, 
taking that she would disclose to no one 
what she had seen. The two men then tied 
Gansa's body with his own cloth to a 
branch of a tree, which was found lying 
near by and carried him to the field of Balga 
which was partly under water. There they 
buried the body while the girl sat on the 
ridge of the field looking on. After this the 
two men washed their hands and feet in a 
water cbannel and Gangu set off in the 
direction of Bebonda and Murgi towards 
his house with the girl. Murgi carried the 
pole for a part of the way but threw it 
away at Karipiri-tanr. According to the 
girl they reached Murgi’a house at Kurunga 
after midnight. When they arrived there, 
they found that Samn Munda (P. W. 2) was 
also there. The girl stayed at Murgi Muuda's 
house for the next three or four days, i. e. 
Saturday, Sunday, Monday and Tuesday 
morning. On the morning of Saturday 
Gangu arrived and bad a talk with Murgi. 
While she was there she was warned twice 
by Murgi not to disclose what she bad seen 
00 Friday night. On Tuesday morning a 
police constable arrived at Murgi's house. 
Murgi was not there at the time as he was 
paying a visit to a lobar. The constable took 
charge of Bandai. Then they went and fetch- 
ed Murgi and Gangu and after that all three 
persons were produced before the Sub. 
Inspector who was at Bebonda where the 
girl made a statement. The girl then took 
the Sub.Ioepector to the char tree where 
he noticed the bed of leaves and twigs and 
marks of struggle. Five yards from the tree 
be found blood on the ground and oo 
leaves and stones. The girl pointed out 
the place in Balga's field where the body 
of Gansa bad been buried, and also the 
branch to which the body bad been tied 
and which bad been discarded at Karipiri- 
tanr. Although decomposition bad set in, 
the girl and the villagers with the Sub- 
Inspector bad no diflicalty in identifying 
the corpse of Gansa Munda. The Sub. 
Inspector showed her a hair-pin which 
Bandai said was hers. 

This, as I have already said, is the only 
direct evidence we have of what transpired 
in the Jojobansa jongle on the night that 
Gansa Manda met his death, and the wit. 
ness who has given this statement has told 
her story with a frankness and downrigbt- 
ness which is extremely impressive even 
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vjben read in priot. The learned Judicial 
OoEQoaissioDer who bad the advantage of 
hearing the witness make the statement 
was equally impressed both by her story 
and by her manner of telling it. Even in 
the abseoce therefore of any corroboration 
of it, it would be extremely difficult to dis* 
card this dtatement, more particularly as 
there is absolutely no motive for her to 
implicate the two appellants falsely. She 
admits and there is other evidence to the 
same effect, that both the appellant blurgi 
Munda and the deceased Gansa Mnoda 
were her lovers. Although on the night in 
question it was Gansa Munda whom she 
accompanied to the jungle, ber regular 
lover (if one may use the term) was at 
that time, and bad been for two years — 
Murgi Munda. There bad been no quarrel 
or dissension between them. Nor is there 
any evidence that the appellant Gangn 
Munda bad incurred either the anger or 
dislike of Bandai, or of any other villager, 
so that there is no apparent motive for ber 
to implicate him either. 

Having thus given Randal's account of 
what happened to ber and Gaosa while 
they were in the jungle, it is necessary to 
refer to what went on in the village on the 
evoning of 6tb April aud on the subsequent 
days, and for that purpose the most com. 
prebansive evidence is that of the Munda 
of the village (P. W. 1). He says that on 
Saturday morniDg, when it was found that 
Gansa and Bandai were missing, it was 
assumed that they bad eloped. In the after, 
noon however Munda's son, Bunka (P. W. 
9), who bad been in the Jojo^ausa jangle 
and had returned from there, told him that 
he had seen blood marks on a bed of leaves 
under a char tree. The Munda thereupon 
sent bis daughter-in-law, Hisi, to inquire 
whether Gansa was at Kadapiri where her 
eister lives. Ho sent his son Binrai and 
other to Keora to inquire whether Gansa 
Was there. All of these people returned on 
boDday morning without having found 
Gansa. The cbaukidar was then sent for 
and SMwn the blood-marks under the char 
tree. They (oond there a broken neoklace 
of seeds, which had belonged to Gansa, and 
they also noticed a hair.pin whieh was 
Bubseqaently picked np and giyen to Snb. 
inspector and shown by him to Randai. 
■who said It was hers. The Monde then 
OTmmoned the yonng men and women of 
the village and asked them what they had 
«Mn Gansa and Randai doing on Friday 
ojght, and ho was informed by them that 


Gansa and Bandai bad left the akhara 
separately and that afterwards the two 
appellants, Murgi and Gangu, bad inquired 
where Bandai bad gone. This information, 
coupled with what had bean found under 
the char tree, led the Munda to conclude 
that either Gansa or Bandai or both of 
them bad been murdered. He therefore in 
the company of some of the villagers and 
the chaukidars set out for Tamar Police 


Station, which is 30 miles from Behonda, 
taking with him the necklace and the hair, 
pin. They arrived at the tbana on the 
morniQg of Monday the 11th April. The 
Assidtaot Sub-Inspeetor recorded a first 
information do the statement of Mangal 
Cbaukidar (P. W. 10). While this party was 
at the tbana, another cbaukidar, Soma 
Bbagta (P. W. 14), arrived there. He also 
bad been shown the blood. marks under 
the char tree on Sonday and bad discovered 
a trail of blood which began on the jungle 
path, not far from the char tree, and led 
up to the field of Balga. He beid noticed, 
the water in the field was blood. stained, 
and bad gone to the tbana to report these 
facts. His statement was recorded in the 
form of a saneba, which is Ex. 7 in the 
case. The Sub.Inspector, the ohaokidars 
and villagers left for Behonda the same 
day and reached the village on Tuesday 
morning. While passing through the jungle 
the Sub-Inspector deputed a constable to 
fetch Murgi and Gangn from Kurunga. 
The constable is Bukhari Orson (P. W, 17). 
He found Gangn at his home and Murgi at 
the bouse of a Lobar. Both these men and 
Randai aooompanied him to the Sub. 
Inspector without protest. The Sub.Inspeo. 
tor took charge of the d ho ties which the 

wearing. These were sent to 
the Ohemioai Examiner who reported that 
both of them bad blood.stains but as the 
etains were disintegrated he could not deter, 
mine their origin. Stains of human blood 
were found on the dried leaves taken from 
the bed under the char tree, on the mala 
on the stone and on the earth which the 
bub.Inspector scraped from the place of 
occurrence. 

It will be observed that these facts amnlv 
corroborate tbe evideDoe of Randai in 
almost all material partioulars. But as the 
ep^llant Qan^ had no apparent motive 
to take part in this crime it is desirable to 
examine oltwely the evidence which impli. 
totes him. Of his relationship with Mwei 
Mnnda we know only that they oome from 
the same vdlage. The evidence of the gir™ 
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of the village that he ^as with Morgi appellants were concerned in killing Gansa 
Mnnda on the evening of the 8th when Munda. 


Murgi Muoda inquired from them at the 
akhara as to the whereabouts of Randal is 
not challenged. There can be little doubt 
that two assailants were present at the 
commission of the crime. The stone with 
which Gansa Mnnda's head was battered 
has been produced in Court before us. It is 
a large piece of rock weighing lOi seers or 
21 lbs. A stone of this weight to be used 
effectively as an implement of assault would 
have to be firmly grasped with two bands. 
The assailant could not have wielded it 
with one band while the other band held 
the victim. Unless therefore Gansa Munda 
was killed without a straggle while he was 
asleep the inference is that some one held 
him while Murgi Mnnda strook him with 
the stone. This in effect is what Bandai's 
description of the assault amounts to. Then 
the corpse could hardly have been moved 
by Murgi Munda alone from the char tree 
to the field of Balga and baried there 
without any assistance. The branch to 
which Bandai says the dead body was tied 
and carried is itself a heavy piece of wood. 
Medical examination disclosed that on 
Murgi Mnnda’s right shoulder there was 
an abrasion which was about a week old at 
the time of the medical examination, which 
was on 14th April. This suggests that the 
branch on which the body was carried was 
slung on to the shoulders of the carriers 
and that it grazed the shoulder of Murgi 
Munda. The doctor also found on each of 
the shoulders of Gangu Muuda marks of 
healed up ulcers but he was uuable to 
determine tbeir age or causa. The dboties 
worn by both the accused however were 
blood-stained. The learned Judicial Com- 
missioner asked each of the aooased bow be 
accounted for these stains. Neither of them 
offered any explanation. Although there, 
fore the Chemical Examiner was not able 
to certify that the stains were those of 
human blood owing to disintegration there is 
no reason to suppose that they were stains 
of animal blood as in that case, the accused 
themselves would have said so. ^ It would 
indeed be a strange coiooidencd if the two 
persons suspected of this murder and who 
bad been seen in each other s company 
shortly prior to the murder should have on 
their clothes stains of animal blood which 
neither of them was able to account for.^ I 
therefore agree with the learned Judicial 
Commissioner and the font assessors who 
assisted him in the trial that both the 


It has however been coDteuded that the 
offence they committed was not murder. 
With regard to Murgi Muoda it was argued 
that as be found bis lover in the arms of 
Gansa Munda in the circumstances already 
narrated, the provocation for him to kill 
Gausa Munda was so grave as to affect the 
nature of the offence which he committed. 
Reliance was placed on the decision of a 
Division Bench of the Madras High Court 
in 35 M L W 141.^ The facts of that case 
were that the accused, doding his mistress 
in the arms of a former lover, stabbed her. 
The Sessions Judge who tried the accused 
in that case convicted him of murder al- 
though be was of the opinion that had the 
deceased been the wife of the accused he 
would not have come to this decision. 
Tbeir Lordebips of the Madras High Court 
observed : 

Wo find it impossible to agree that tbs feet 
that Mabalaksbmi was the appellant's mUtrees 
and not bis wife makes any real differsnco. One 
cannot apply eonaiderations of social moralUy to a 
purely psychological problem Tbe question la not 
whether tbe appelJaot ou^^bt to have eierciaed, 
but whether bo lost control over himself. When a 
man sees a woman, be she bis wife or bis mutress 
in the arms of another man, be doe# nut stop to 
consider whether be baa or has not tbe right Ic 
insist 00 exclusive poshession of her person. . • « • 
She is a woman, of whose person be desires to be 
in exclusive possession and that Is, for tbe moment 
enough for him. 

With tbe greatest respect to the opioion 
of these learned Judges I disagree. The mere 
fact that a pereou's desires are thwarted 
does not in-law justify him killing tbe per. 


on who ie thwarting him The provoca.| 
ioD which is mentiooed in Exception 1 to^ 
I. 300, Peoal Code, is something which isj 
ecognized as provocaiiou in law aud not 
merely sometbiog which arouses the uu- 
ontrollable anger of a particular individual. 
, man in love with a woman who has 
epulsed his suit might be so angry as to 
>80 control of himself at the eight of her 
ogaged in sexual intercourse with another 
ut, if be killed one or both of then), he 
oold certainly not plead grave provocation 
2 mitigation of bis offence. In tbe case of 
wife the position is entirely different, 
'be law recognizes that a husband is eotu 
led to expect fidelity from her. It is even 
ossible that the provocation might be 
eld to be grave in the case of a man who 

l.Pothsraju v. Emperor. (1932) A I R 
35—1932 cr C 6=186 I 0 814=83 Or L J9l8 
s36 M L W 141. 


1939 Mdbgi Munpa ▼. Empehor (Agarwala JJ Patna 447 


Bods ID tbo arms of another lovor a mis* 
tress whom he maiDtaios and from whom 
therefore he might reasonably expect faith- 
fulness. But that this is not so even io the 
case of a girl betrothed to the adsailsot is 
clearly inHiiated in (1913) 2KB 29.^ Id 
that case the girl to whom the accused was 
betrothed suddenly informed him that she 
had been prostituting herself. He there, 
upon seized her and cut her throat with a 
razor which be bad id his pocket. Lord 
Coleridge J. who tried the case directed 
the jury that 

DO proTocatioD by words, however opprobrious. In 
a case where a deadly weapon is us<.d can. in law 
reduce the crim<* front murder to inanBlaughUr. 


This directioD was challeoged in the 
Court of Criminal Appeal by tbe aooQsed* 
In delivering the judgment of the Coort, 
Channell J. observed : 

The ^udge stated tbe rule in tbo old form* that 
words alone can never coosUtute sufficient provo* 
oaiioD to reduce murder to manslaughter. It would 
perhaps have been more accurate io view of modoru 
dtclelona if be bad said that words cannot consti- 
tute ^uffieieDt provocation cicept In very special 
circumstances. But tbo only ^p^cia) clrcumstanoea 
which have been held sufficient for that purpose 
are where the words involved a eonfewioo of 

adultery Tbe reason for that exception 

U that a sudden confession is treated as equivalent 
to a di^cov€r> of tbe act itself. But here tbo rola. 
tion between the parties was not that of husband 
and wife, nor was It a case of unmarrl^ persons 
living together as husband and wife. They were 
limply persons who were in tbe position of being 
engaged to be married. Under those olrcumstancea, 
H tbo eSect of tbe summing up was to leave tbe 
jury under tbe impressiou that they could not 
properly find a verdict ol manslaughter we think 
that It was right. 


It may be observed io tbe preseot case 
Itbat Uorg] Muoda was not oven betrothed 
|to RaDdni. Between them existed an in. 
Irigue saDctioDod by the custom of the 
oommuDity in which they lived but in nc 
way entailing the obligation of marriage 
jQDleaa end until Bandai should have be. 
wme pregnant by Murgi. It may be noticed 
that tbe observations in tbe Madras case 
refer^ to above were mere obiter for tbe 
Uoart declined to loterfere with the coovio. 
tiOD for murder on the ground that before 
stabbing his wife tbe accosed deliberately 
fastened the door of tbe room aud searched 
for tbo kmfe wth which he then stabbed 

tbe C alcutta Hi gh Court h eld that tbe 

2. King V Pslmer. (1918) 2 E B 99^83 Fi J sr n 

bn = 10^ L T ex4=n j p tio^ 5^x n ? 

87755 ae T L R 849. oox O 0 

8. Emperor v. Diosbaodhu, (1980) 17 A I R rui 
m=i930Cr 0 0 sieLei^o^Lj 


well. established law that when a bnsbend 


discovers his wife in the act of adnltery 
aod thereupon kills her, be is guilty of 
maoslaughter only and not of murder, bag 
no application where tbe woman concerned 
1 $ not tbe wife of the accused but only a 
public woman. In my opinion, tbe offence 
committed by Murgi Munda was murder. 
With regard to Gangu Munda it was con- 
tended that even if Murgi intentionally 
murdered Gansa that inteution was not 
shared by Gangu. It is true that Gangn 
bad not even that amount of motive which 
actuated Mnrgi; but in a case where there 
is direct evidence of the acts of tbe accused 
the question of motive is not material if 
tbe acts tbemselvea are snfficient to disclose 
tbe intention of tbe actor. Reference was 
made to tbe case in 50 I C 337* where a 
Division Bench of this Court pointed out 
that 

tbe mere fact that a mao may think a thing 
likely to happen is vastly diflerent from hlfllnUnd* 
iog that that thing should happen. The Utter 
Ingredient i$ necessary under 8. 34 of tbe Penal 
Code ...... 


Tbeir Lordships observed : 

It U only -boo a Oooti c.d with wmo jndlcUI 
cerUtnde bold that a particular accosed must have 
preconceived or premeditated tbs result which en. 
eu^ or acted in concert with others io order to 
bring about that rasnlt, that 8. 31 may be applied. 

It was ooDtended oo behalf of tho appeU 
laot Gangu that there was no evidence of 
a preconceived or premeditated plan be. 
tween him and Murgi for tbe murder of 
Gansa. But on the other band it cannot be 
denied on the evidence that has been 
accepted that he acted in concert with 
Murgi in bringing about tbe result which 
followed. Tbe learned advocate for the 

case in 1 Bana 

390 where it is observed : 

The existence of a common intention being the 

wbst the oommon intention was and It mast also 
» prov^ that tbe common act for which the 

responsible was aoted in fur- 

The post mortem examination of the 
wrpse in tbe present case revealed that 
tbe left temporal bone was broken in three 
pieces, the right temporal bone in two 
pi^ and the parietal bone in six pieces, 
indicatibg that more than one blow was 
struck and as I have already shown, the 
evidence diBclosw that these blows were 
Btraok either while Gan sa was asleep or 

I' « 
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olse while be was deprived of the power of 
defendiog himself. The Sub^Inspector found 
marks of struggle near char tree and the 
bloodstains which he noticed were five yards 
from the tree. The blood-stained stones 
were also found at this place. This clearly 
indicates that Gansa was not killed in bis 
sleep while lying under the char tree. If 
therefore he was awake he would have 
been in a position to put up some kind of 
defence against a person who had both bis 
hands engaged in grasping a heavy stone 
unless his actions were impeded by some 
other person. The evidence, in my opinion, 
clearly indicates that his actions were so 
impeded by Gangu. From these circum. 
stances the only inference is that at the 
time when Murgi battered the head of 
Gansa with the stone, the intention of kilt- 
ing him was shared by Gangu. In my 
opinion, therefore the offence committed by 
Gangu is also murder. The circumstances 
in which the crime was committed do not 
justify any mitigation of the sentence 
passed on Murgi Munda and this is con- 
firmed; but with respect to Gangu the 
absence of motive for him to take part in 
committing the offence suggests that he 
was acting under the infinence of bis com- 
panion. I woold therefore alter the sentence 
of death passed on him to transportation 
for life. 

Fazl All J. — I entirely agree. 

K.S./r.k. Order accordingly. 
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Shaikh Dargahan and others — 
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Letters Patent Appeal No. 3 of 1938, 
Decided on 25th April 1939, from deci- 
sion of Wort J.i Reported in A, J. B. 1988 
Patna 333. 

(ft) Landlord and teoftot ^ Permanent len« 
•ncy^Onus of proof. 

Where a tenant alleges that bis interest is ft 
peraaaneot one the onus lies upon him to establish 
eueh an interest i A I B 1989 Oal 37, Bel. on. 

[? 449 0 1} 

(b) Ci?a P. C. (1908), S. 100 — Inference u 
to nature of tenancy from proved facta is 
question of law- 

The inference to be drawn from the proved facts 
is not a question of fact but on the contrary is a 
question of law. An inference therefore as to the 
nature of a tenancy from proved facts is a question 


A. 

of law : A I B 192? P C 202 and A I R 2929061 
37 , Rel^ on, jp q 

(c) Permanent tenancy — Inference of — 
Origin of tenancy unknown — Tenant's pre- 
decessors in posiesilon for 100 years haviog 
built substantial structures consisting of mod 
walls and tiled roofs— Possession for genera- 
tion after generation without paying rent to 
landlord— Tenancp held permanenL 
^ The fact that no rent is payable is entirely con- 
sistent with a teoaocy-at'WiU ; but a tenancyst- 
will cannot be inferred when it is known that tbs 
tenant who was paying no rent constructed a sub- 
stantbl building. The fact that for a hundred 
years no rent has been demanded or paid is good 
ground for inferring a permanent tenancy, peril, 
cularly when it is found that the land together 
with the buildings upon it bas devolved from 
generation to generation on the same family. The 
true test is not whether the buildings are pakka 
but whether the buildings are of a substantial 
nature. Where it is found that the structares, 
though kacbha, are of a most substantial natute 
and are such as no poor man would be likely to 
bnild upon land unless his interest in thelaod was 
secured, then an inference of permanency is the 
only one which can be drawn. Tbe inference of per. 
maneney can only be drawn where tbe facts point 
irresistibly to such a conclusion. Where tbe facts 
are equally consistent with permanency or a 
tenancy-at-will, then permanency cannot be lin- 
ferred ; but where the facts are inconsistent with 
a tenancy -at- will and consistent only with a per* 
manent tenancy, tbe latter is the only iuference 
which can be drawn and tbe permanency most 
legally be inferred. [P 450 0 9; P 451 0 1] 

The origin of a tenancy was unknown. The pre- 
decessors of tenant bad been in possession of this 
land for over a hundred years and bad built upon 
It a substantial structure consisting of mud walls, 
and tiled roofs. This structure was found to be 
very old and had been in existence for very many 
years. Tbe possession of this land together with 
tbe stmeture thereon bad been held by tbe tenant's 
family generation after generation without let or 
hindrance. No rent bad ever been paid to tbe 
landlord and his predecessors for tbe said land and 
tbe latter made no attempt to eject the tenant or 
bis predecessors : 

Held that the tenancy was not a tenancy-at- 
will or a tenancy determinable at short notice, 
but was a permanent tenancy : A J B 2929 Cal 
97. Dating.; AIB 1929 Cal 473 and A I ^2337 
All 942, Bel. on. *50 0 Ij 

Sir Manmatba Nath Makorii, B. 0. 

Mitra and Saiyid Ali Khan — 

for Appellants 

BsJdeva Sahay and 0. P. Sinha — 

for Respondents. 

Harries C. J.— This is a Letters Patent 
appeal from a decision of Wort J. in a 
second appeal reversing a decree of the 
lower Appellate Court in favour of ta® 
plaintiff. The suit out of which this appeal, 
arises was brought by tbe plaintiff 
ver possession of a small plot of land, 
acres in extent situate in tbe 
Sbakranwan. According to the plaintiffs, tne 
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land bad been originally let to the defen* 
danta* predeceasors apoD tbe terms that it 
should be given up to the plaintiff'e prede- 
oessors when the latter required it. In short, 
the plaintiff alleged a tenancy at the ^rill 
ol the landlord. According to the plaintiff's 
case, this tenancy had been determined by 
notice and accordingly possession was claim, 
ed. The defence was that the tenancy was 
a permanent one, and therefore the plain* 
tiff bad no right to eject the tenant. The 
trial Court held that the tenancy was per. 
manent and dismissed the plaintiff's claim: 
but on appeal the lower Appellate Court 
held that the tenancy was a tenaney.at* 
will and accordingly decreed the plaintiff's 
claim. In second appeal, Wort J.iheld that 
the tenancy was a permanent one and ac* 
cordingly be reversed the decree of the 
lower Appellate Court and restored the de« 
cree of the learned Munsif dismissing the 
claim ID its entirety. 

The origin of this tenancy is unknown. 
The lower Appellate Court has found that 
the defendants' predecessors have been IQ 
poaeessioDof this l&cd for over a hundred 
years and bad bailb upon it a substantial 
structure coDsistiog of mud walls sod tiled 


roofs. This structure is found to be very 
old and must have boen io existence for 
very many years. It is also found that the 
possession of this land together with the 
fitructare thereon has bees held by the de. 
fendants’ family generation after genera, 
tion without let or hindrance. No rent has 
ever been paid to the plaintiff and his pte. 
decessora for the said land and the latter 
has, until the present proceedings, made no 
attempt to eject the defendants or their 
predecessors. Prom these facta Wort J. held 
that the inference to be drawn was that the 
tenancy was a permanent one. It has been 
argued before ns that these facts do not 
enpport an inference of a permanent ten. 

is clear that whore a tenant alleges 
that bis interest is a permanent one the 
0“'** apon him to establish such an in. 
terest. This is clearly laid down in 66 Oal 
’ 0. J. obsorTed : 

^ landlord it is for him to proro tho exist. 

«t«nt of tho iutereat 
.Woh the owner of the fnll rights has granted to 


that the defendants are tenants under t 
plaintiff, and it is for them to show t 

1. Kamal Kuaar Datta v. Kanda Lai (10291 
0 ^ ^ Me=e8 Cal 788 J 

2989 P/57 & 58 


nature and the extent of the interest which 
they bold. This is conceded by Mr. Baldeva 
Sabay who appeared for the defendants. Ae 
I have stated, the origin of this tenancy ie 
unknown and the nature and the extent of 
the interest must be inferred from the facte 
which have been proved in this case. The 
inference to be drawn from the proved 
facts is not a question of fact but, on the 
contrary, is a question of law. This has 
been laid down by their Lordships of the 
Privy Council in 54 I A 178.- At p. 185 
Lord Blanesburgh observed : 

They aro nell awara moreover that questions of 
law and o( fact are often difficult to disentangle. 
It is clear bowerer that the proper efiect of a pro* 
Tod fact is a question of law, and the question 
whether a tenaDcy is permanent or precarious 
seems to them, in a case like the present, to be a 
legal inference from facts and not Itself a question 
of fact. The High Court has described the question 
here as a mixed question of law and fact, a phrase 
not unhappy it it carries with it the warning that 
in 80 far as it depends upon ficti the finding of the 
Court on first appeal must be accepted. On these 
lines, which the High Court appear strictly to have 
observed, the appeal to that Court was competent, 
and it was in their Lordships' jadgmont open to 
the learned Judges there to entertain It as they did. 

Id that case the High Court bad held in 
second appeal that an inference as to the 
nature of a tenancy from proved facts was 
a qnestioD of law, and their view was up. 
bold by the Jadioial Committee of the 
Privy Council. The ease in 54 I A 178- was 
discuss^ by a Bench of the Calcutta High 
Court in 66 Cal 738^ where it was held 
that whether a long standing tenancy of 
unknown origin is permanent or not is an 
inference of law to be deduced from the 
facts proved in each case, it being on the 
tenant lo prove the facts leading to such 
inference. The Bench further held that 
neither possession for generations at a uni- 
form rent nor construction of permanent 
struotore, in itself, can be taken as conolu- 
sive proof of permanent right. 


av uHe ueeo urgea ewenuously before us 
by Sir Manmatha Nath Mukerji that the 
facts of the present case are precisely simi- 
lar to the facts in 56 Cal 738,* to which I 
have referred, and it is contended that we 
should follow that case and hold that the 
facts proved in the case before us do not 
warrant an inference of permanent richfc 
In 56 Oal 738,* Bankin 0. J. observed that 
each case must depend upon its particular 

facts, and in my view there is a clear die. 
tmctioD between the case before this Court 

Sagar, (19271 14 a t r 
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and the case in 56 Cal 738.^ Id the latter 
case the land in question had been used for 
residential purposes for 60 years at least 
and the tenancy was nearly a hundred 
years old. The tenant and bis family bad 
held the land for generations at a uniform 
rate of rent which had never been enhano. 
ed. The buildings, however on the land are 
described as mud huts, whereas in the 
present case the buildings, though of 
kachha construction, are very substantial 
and can in no way be described as mud 
huts. The learned Subordinate Judge accep« 
ted the report of the Commissioner who had 
inspected the constructions and that report 
describes the building as consisting of 12 
rooms and a shop with three verandahs 
and three courtyards. The roof of this 
building was tiled, and there were various 
signs in the building showing that it had 
been repaired from time to time with bricks. 
It is true that the building can be desorib* 
ed as a kacbba one, but the description 
given by the Commissioner makes it clear 
that it was an extremely substantial kacbba 
construction. There is therefore one very 
marked difference between the present case 
and the case in 56 Cal 738.^ The question 
therefore arises whether the same inference 
must be drawn from the proved facts in 
the present case as was drawn from the 
proved facts in the Calcutta case. 

In my view it is impossible to draw the 
inference that the tenancy in the present case 
is a tenancy-at-willor a tenancy determina- 
ble at short notice. It appears to me that 
the buildings which have been constructed 
on this plot and maintained by generations 
of this family are snob that no one would 
have built if his tenancy was a precarious 
one. It must be remembered that the 
defendants’ family were weavers and the 
family continued to ply that trade until 
today. They were certainly in the past 
humble folk who could not be expec- 
ted to erect pakka Goostructions costing a 
considerable amount of money. The present 
buildings must have meant a very oonsi- 
derable ontlay for people of this class and 
from the nature of the buildiug I am bound 
to hold that the tenants built it because 
they knew that their interest in the land 
was secured and permanent. Had their 
interest been precarious, it is inconceivable 
that a building of this kind would have 
been erected by them. The facts, as prov- 
ed, ehow that the landlords never at any 
time objected to the construotioo of this 
very substantial building, and though it is 


^mmoo knowledge that the value of land 
in villages has risen considerably they 
never made any attempt to obtain any rent 
from these tenants. 

It bag been argued that the fact that no 
rent was paid for this land strongly suggests 
that the tenancy was a tenancy-at-wilU 
The fact that no rent is payable Is entirely 
consistent with a tenancy-at-will; bat a 
tenanoy-at-will cannot be inferred when it 
is known that the tenant who was paying 
DO rent constructed such a substantial 
building as that which stands on this land. 
Failure to demand rent may be due to thoj 
inactivity or kindliness of the landlord; bot^ 
there is nothing in this case to suggest that 
the landlord was either inactive or kindly 
disposed towards the defendants. The learn-* 
ed Munsif found as a fact that the plaintiff 
and bis father bad been extremely vigilant 
and had dispossessed the tenants of their 
kasht land. The lower Appellate Court 
makes no reference to this finding, and 
therefore, I do not base my decision upon it. 
However, it is clear that there is nothing 
in the findings of the lower Appellate Court 
to suggest that failnre to demand rent was 
doe to anything other than the fact that 
no rent was payable for this land. The fact 
that land with a bouse upon it has been 
held for many years at a uniform or nomu 
nal rent has frequently been relied upon to 
support an inference of a permanent te- 
nancy of land. In my view, the fact that for 
a hundred years no rent has been demanded 
or paid is equally good ground for inferring 
a permanent tenancy, particularly when it 
is found that the land together with the 
buildings npon it has devolved from gener- 
ation to generation of the same family. It 
has been strenuously argued that an infer- 
ence of a permanent tenancy should not be 
drawn even where substantial buildings 
have been erected unless such buildings are 
of pakka construction. Had the present 
buildings been pakka, the case would have 
been beyond all argument; but in my view 
the true tost is not whether the buildings 
are pakka bat whether the buildings are of 
a substantial nature. In 66 Cal 7S8^ the 
question whether the existence of pakka 
buildings is necessary to support an infer- 
ence of permanenoy was discussed by Ban- 

kin C. J. At page 745 be stated : 

Id 68 Oal 43,* ChakraTartl J. as a result of nls 
analysis of previouB decisions, considered that the 
absence of permanent pueca buiIdlog8_on_tbejMa 
8. Abdul Hakim Khan v. Elahl Baksh, (1935) 19 
A 1 B Cal 309 = 86 I 0 103=^69 Oal 4$ = 2^ 
OWN 138. 
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would ordinarilj be fatal to a claim for perma* 
neac 7 * Wbat I tbink be meant by tbla statement 
was tbat unless permanent pucca buildings existed 
on the land the tenant would sot, as a role, be able 
to point to anything more than matters which 
can be explained by the reluctance of a landlord 
to eject a reasonable tenant. 1. e. to point to any 
other element showing tbat the tenant's long oo« 
cupatioQ at a uniform rate of rent Is uueqoivocallj 
referable to a permanent right. In my opinion, it 
cannot be laid down that the existence of perma* 
nent strflctnres is the only unequivocal or anam* 
biguous fact for the purpose of an inference io 
favour of the tenant* 

The necessity or otherwise of the esis* 
teoce of pakka stroctores to support an 
inferenoe of permaoeDcy was also coosi* 
dered by Iqbal Ahmad J. id 100 I 0 479.^ 
According to the learned Judge, 

a pakka building is a building more permanent 
than a kachha one, but a mere difference In the 
degree of permanence could not alter the nature of 
the tenancy. The fact that a kachha house bad 
been In existence for a period of more than 60 
years and had passed by succeesiou to the heirs of 
the leasee who originally built the house, might 
be enough to lead to the presumption that the 
lease was a permaneDt one. 


In 56 Cal 275,^ a Bench inferred that a 
tenancy was a permanent one though there 
was DO eyidence that there had eyer been 
any pakka building or structure erected on 
tbo land. As I have stated earlier, each case 
must depend upon its particular facts. Nor. 
mally the eiistence of unsubstantial kachha 
structures would not lead unequivocally to 
an infereDce of permanency; bub where It is 
found that the structures, though kachha, 
are of the most substantial oatnre and are 
such as no poor man would be likely to 
build upon land unless his Interest in the 
land was secured, then an inference of per. 
manenoy is the only one which can be 
drawn. The inference of permanency can 
only be drawn whore the facts point irre. 
sistibly to such a conclusion. Where the 
facts are equally coosistent with perman- 
snoy or a tenancy. at. will, then permaoenoy 
oannot be inferred; but where the facts are 
incoDsUtent with a tenaucy.at.wiU and 
consistent only with a permaoent tenancy, 
the latter is the only inference which con 
be drawn and the permanency of the ten. 
ancy must legally be inferred, In my judg. 
ment the facts of the present case uneoui. 
vocally and irresistibly point to a tenancy 
of a permanent nature, and that being so, 
In^ that the decision of Wort J. is right 


4. Mi. SItara Bhabjaban Begam v. Manna, (19S 
14 A I R All 842=100 1 0 479, 

5* Pramatba Nath v. Champa Dasl, <29291 
A I R Cal 478=116 1 0 858=66 Oal 276, 


and must be affirmed. I would therefore 
dismiss this appeal with costs. 

Hohamad Noor Ji — I agree. 

D.S./b.E. Appeal dismissed. 
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Bameshwar Dayal Singh — Defendant 

— Appellant, 
y. 

i2am Das Sahu and others^ Plaintiffs 
and others, Defendants — Bespoodents. 

First Appeal No, 140 of 1986 and Second 
Appeal No. 722 of 1934, Decided on 24th 
February 1939, from decision of Special 
Sub.Judge, Falamau, D/. 10th February 
1936 and from decision of Judicial Commis. 
8iooer,CbotaNagpQr,D/.10/llth May 1934, 

(a) Cbola Nagpur Encumbered Estates Act ($ 
of 1876), Sf. 2 and 12.A ~ Scope of ^ Holder 
includec member# of joint Hindu family when 
entire e#tale i# placed under menegement ol 
Colleclor on applieetion of karta of joint Hindu 
family— DUqualihcatien a# to aJienatioD io Sec. 
I2*A appliee not only to Mm but alio to other 
member* of family who are ownera of property 
when application i# made— Mortgage executed 
pf tbfn without Commiiiioner’# lanction is 
Bovelid. 

When an entire esUto U placed under the man- 
agement of the Collector or some other o£6cer 
under the provisions of the Eocumbered Estates 
Act upon the application oi a pereon who Is the 
karta of a joint filndu family governed by the law 
of Mltakehara, such person being described as a 

bolder*' in the uoUficatlcD liiued under B. 2 of 
the Act which expreseioo is used Io the same eensa 
ae holder of land, the disqualification referred to 
Id B. 12*A of tho Act applies not only to thatperioo 
alone but also to all the members ol tho joint family 
who were the owners of the estate on the date of 
the application, as bis deiorlptiou as holder Is in a 
representative capacity and applies to the entire 
family. Bubsequent partition of the estate amocs 
eaob members after Its release can In no way get 
rid ol tbo superimpoied dliquallfloation. 

[P 463 0 1; P 464 0 1; P 466 0 1, 2; P 467 0 1} 

Under 8, 2, the karta of a joint Hindu family 
^neutiDg of himielf, his son and brother placed 
In charge ol the Deputy Commlasloner the family 
estate which after his death was released and be nd« 
od over to the brother and son as members of tbo 
joint famUy. Both of them executed a mortgage of 
a portly of the estate and later, on partition be. 
tweon the *wo, the brother mortgaged a portion of 

i/ejd that the mortgagea entered Into without 
eanollon ol the^mmlasloner conldnot beenlor^ 

tho property so rel<S 

^^Bonal co™ant‘''!Shlcb”SL“3’TO5B implw™ » 

[P 164 0 1; P i67 0 91 
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(b) Bib&r Moneylender* Acl (3 of 1938), 
S. 1 1 — Applicability. 

Section 11 being repugnant to the earlier exist* 
Ing law is void to tbo extent of the repugnancy and 
hence it cannot be applied to tbo mortgage trans* 
action long before it was enacted : A I B 2939 Pal 
$5 (F B), Poll. [P 454 C 2) 

(c) Cbota Nagpur Encotnbered Estate* Act(8 
of 1876), S*. 2 and 1 2* A^Holder*— Meaning of* 

The word ''holder'* is expressly used to mean a 
landholder who has a title to the property in ques* 
lion as owner in possession and Includes all sorts 
of proprietors or the owners of the estate which is 
going to be assumed charge of irrespective of their 
personal law, [P 454 C 1, 2] 

(d) Limitation Act (1908), S. 19 ~ Acknow* 
ledgment^Execution of fresh mortgage by one 
eo*mortgagor in consideration of previous mort- 
gage aiier separation from other is not ac- 
knowledgment of or on behalf of latter, 

Where one of the two co*mortgagors In consider* 
ation of a provions mortgage executes a fresh 
mortgage and absolves himself from all liahllities 
under the first mortgage after separation between 
them, the subsequent bond cannot be an acknow* 
lodgment of liability under the first bond by or on 
behalf of the other : A J R 2918 Pal €46. Re/.; 
AIR 2920 Mad 416 ; A I R 2926 Cal 2S0 and 
AIR 292? All 209, Disling.[? 465 0 2; P 456 0 1) 

Sir SultaQ Ahmed and Phulau Prasad 
Varma [in No, 140) aod S. M, Mullicki 
Sarjoo Prasad aod A. N. Lall (in No, 
722) — for Appelldnts. 

S, M. Mullick, Sarjoo Prasad and A. N, 
Lai (in No. 140) and Sir SuUao Ahmed 
and Phulan Prasad Varma (in No. 722) 

— for Respondents. 

First Appeal No. 140 of 1936. 

Manohar Lall J, — This is an appeal by 
the principal defendant against the decision 
of tbo learned Subordinate Judge of Dal- 
tonganj dated 10th February 1936 by 
%vhiob he decreed the suit of the plaintiffs 
which was instituted to recover the dues on 
a mortgage bond dated 2l8t October 1927 
executed by tbe defendant Parmeshwar Da- 
yal Singh in favour of plaintiff 1 for Re. 
4250 along with interest at tbe rate stated 
in tbe bond. Tbe defence to the action ^as 
that the loan was contracted for purposes 
not binding upon the joint family of the 
defendants, that the bond was invalid and 
for no consideration and that the rate of 
interest was excessive. The learned Subor- 
dinate Judge decided all the issues in favour 
of tbe plaintiffs and these findings were not 
challenged before us. Another defence raised 
was that the bond in suit was void in view 
of tho provisions of S. 12. A, Cbota Nagpur 
Encumbered Estates Act, but the learned 
Subordinate Judge repelled that objeolion 
also and this was tbe main contention ad- 
vanced before us on behalf of the appellant. 


In order to understand this objection it 
is necessary to state that the family of the 
defendants was at one time a joint Hindu 
family governed by the Mitakshara School 
of Hindu law descending from one Salig. 
ram Singb who had two sons, Nageshwar 
and Parmeshwar (defendant 1). Nagesbwar 
was tbe father of Chandrika (defendant 3), 
of Bbagwat (defendant 4) and of Lai Baha! 
dur (defendant 5). The appellant Parmesh- 
war Dayal is the father of Rameshwar 
Dayal (defendant 2). Defendants 6, 7 and 
8 are the sons of Chandrika, Bbagwat and 
Lai Bahadur respectively* In the year 1894 
Nageshwar Dayal, the father of defendant 
3 and brother of the appellant, made an 
application to tbe proper authorities for 
the assumption by the Encumbered Estate 
of the Namudag Estate belonging to the 
joint family of Nageshwar and Parmeshwar 
and their descendants. On lOtb December 
1694, by a notification (Ex. A) tbe Kama- 
dag Estate was placed in charge of the 
Deputy Commissioner of tbe Palamau Dis- 
trict under tbe provisions of S. 2, Cbota 
Nagpur Encumbered Estates Act (6 of 
1876) (hereinafter to be referred to as the 
Act.) The Notification describes tbe name 
of tbo property as Namudag Estate and 
the name of the holder is stated therein as 
Nageshwar Dayal Singh. Nageshwar Dayal 
at that time, as the evidence dieoloses, was 
tbe karba of tbe joint Hindu family con- 
sisting of Nageshwar, Parmeshwar and 
their eons about whom tbe evidence is not 
clear ae to which of these other than Chan- 
drika (defendant 3) were not boro at that 
time; but that is not material for the pur- 
pose of this case. Nageshwar Dayal died 
in 1895 but the Namudag Estate continued 
to be managed under tbe Encumbered 
Estates Act until it was released on 26th 
August 1910 by a notification (Ex. A-1) and 
banded over to Parmeshwar Dayal, defen- 
dant 1, and Chandrika, defendant 3. On 15tb 
February 1920 Chandrika and Parmesh- 
war executed a mortgage bond in favour of 
tbe respondent giving as security a portion 
of tbe Namudag Estate which bad been 
released to them in 1910. This transaction 
forms tbe subject of Second Appeal No. 
722 of 1934 and will be considered later. 
Id tbe year 1922 a partition was effected 
between the two branches of Nageshwar and 
Parmeshwar. After this partition tbe mort- 
gage bond in suit was executed by Par- 
meshwar alone; tbe total amount advanced 
was made up of the hslf.shareof Parmesh- 
war in tbe dues under the mortgage bond 
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of February 1920 and some other adraoces 
which were made to him by the plaintiff 
on handnotes and orally. These facts have 
been amply proved in this case and were 
not seriously challenged by either side. 

The question which arises is whether 
upon these facts the provisions of S. 
operate to make the mortgage bond in suit 
invalid because it is admitted that the 
mortgage bond was executed without the 
sanction of the Commissioner as required 
by that provision in the Act. The learned 
Subordinate Judge held that the holder 
who made over charge of the estate to the 
Encumbered Estate in 1894 was Nagesh* 
war and that the disqualification which is 
provided in S. 12.A extended only to that 
bolder and nob to the heirs of the bolder. 
The learned adyocate for the respondents 
adopted this view of the learned Subordi* 
nate Judge and further snbmitted that by 
virtue of the partition of 1922, the estate 
which was given as secarity under the 
mortgage bond in suit was now a different 
estate from that which was taken oyer 
charge in 1894, but this in my opinion is 
a wholly untenable eontention. If a dis* 
qualification attaches in law to the aliena- 
tion of the entire estate as it existed in 
1894, a subsequent partition after the 
release of the estate can in no way get rid 
of that superimposed disqaalification. It 
was also argued that a creditor is not 
required to look beyond the notification 
assuming charge of the estate and the noli* 
ficatioQ which released the estate, and sub* 
mitted that the creditor should be held to 
be amply protected, for, by reference to the 
notification of 1894, he found that the hoi* 
der who gaye the estate in charge of the 
Encumbered Estate was Nagesbwar and 
the notification of 1910 showed that the 
persona to whom the estate has been releas* 
ed were different from the holder and 
tberotore it ie argued that by yirtue of 
8. 12. A (vi) the only hindrance in the ^yay 
of these persons who hayo been restored to 
possession is that the debt for which the 
alienation may be made should nob be 
with r^pect to a period during which the 
authorities were in oharge. 

In my opinion the crucial point to deter, 
mine in the present case is whether tho 
holder who made oyer charge of the estate 
in 1894 was Nagesbwar Dayal only or 
whether it was tho entire joint Hindu 
family consisting of Nagesbwar, Parmeeh* 
war, Nageshwai's son Chandrika and others. 
The eyidence in the present ease discloses 


that Nagesbwar and Parmeshwar were joint 
and Nagesbwar Dayal was the karta at 
the time when the estate went under the 
management of the Encumbered Estate 
and of his sons Chandrika at least was then 
alive. The defendants had specifically 
pleaded in the written statement that Par* 
mesbwar and Nagesbwar were persons of 
extravagant habits and were about to 
squander away the ancestral property of 
the family when theGovernmeDt took away 
the property from the bands of the then 
members of the family and that Nagesbwar 
was the karta. The evidence is to the same 
effect (see witness 1 for the defendants who 
was not oros8.6xamiDed on this point). It 
seems to be established therefore that on 
the date when the authorities assumed 
charge the Namudag Estate belonged to 
Nagesbwar, Parmeshwar and Chandrika as 
members of a joint Hindu family governed 
by the Mitakebara School of Hindu law. 
Again the estate when it was released was 
made over not to the heir of Nsgeshwar 
only but to Nagesbwar's heir Chandrika 
and to Nagesbwar's brother Parmeshwar, 
showing that the estate was released to 
these persona as members of a joint Hindu 
family who were the then owners of the 
estate. In these circumstances, I must con. 
strue the two notifications as iodicating 
that the property referred to in the notifii. 
cation, namely the Namudag Estate, must 
be deemed to have been the immovable 
property which constituted the ancestral 
estate of the joint family of which Nagesh. 
war was the karta and which. was under 
his managemeot. It was that ancestral pro* 
party which it had been proposed by the 
karta should be taken under the superinten* 
dencQ of the authorities so that the liabi. 
Uties of the family should be liquidated. 
This view is in accord with the decision of 
their Lordships of the Privy Council in the 
case in 40 I A 117.^ In that case upon tho 
application of Maharaja Siogb and Dull 
Chaod who were brothers and were the 
senior and managing members of a joint 
Hindu family governed by the School of 
Mibakahara along with their sons, the pro. 
perty was taken oharge of by the Court of 
Wards and it was oontaoded that the Court 
of Wards must be asanmod to have taken 
possession only of the unascertained and 
UD partitioned shares in the joint family 
property of the applicants Maharaj Singh 

1. GuUb Singh ?. Raja Both QoknMas, (1913) 40 
1 0 sai= iO I A in = 0 N L R 

117 (P 0). 
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and Dull Chaod only. Bat their Lordships 
of the Judicial Committee repelled the 
argument and held that 
tho property referred to in that notification (slml* 
lar to the notification in the present case), must, 
in tbeir Lordships* opinion be deemed to bare been 
of the immorable property which constituted the 
ancestral estate of the joint family which was 
under the management oflilahara] Singh and Dali 
Chand and was referred to in their application. It 
was that ancestral property which it bad been 
proposed by the Deputy Commissioner should be 
taken under the superintendence of the Court of 
Wards until the liabilities of the family should be 
liquidated. 

I therefore have no hesitatioo in holding 
Itbat the prohibition under S. 12.A applies 
in the present case not only to Nagesbwar 
.but also to Parmesbwar and Chandrika 
jwho were the owners of the property at the 
itime when the authorities assumed charge 
Ion the application of Nagesbwar who must 
jbe assumed to be acting as a karta with 
the implied authority of the other mem- 
bers to place the property belonging to 
himself, Parmesbwar, Chandrika and others 
who were then ali?e for the benefit of the 
lioint family. When the property was re- 
leased in 1910 to Parmesbwar and Cban- 
drika the bar under Sec. 12.A remained 
joperative against these two at least and 
jany subsequent partition in 1922 could not 
operate to remore that bar. The coqoIusiod 
which I haye arrived at is that the mort- 
gage bond in suit executed by Parmesbwar 
in favour of the plaintiff-respondents can- 
not be enforced so as to affect the property, 
a portion of the Namudag Estate, as the 
transaction was entered into without the 
sanction of the Commissioner. 

Ur. S. U. Uullick appearing on behalf of 
the respondents argued that there is no 
definition of the word ‘^bolder’ in the 
Encumbered Estates Act and therefore *he 
contended that it must mean only a single 
person in possession at the time and that 
we have no power to read beyond the ootu 
ficatioQ and must assume that the holder 
of the estate was Nagesbwar only and 
nobody else. He also argued that a joint 
UUaksbara Hindu family can never be a 
bolder within the meaning of the word 
^'bolder'* used in the Act. I do not agree 
with this contention. In my opinion the 
word ^'bolder" is expressly used to mean a 
land-holder who has a title to the property 
in question as owner in possession. It is a 
compendious way of describing the proprie- 
tors or the owners of the estate which is 
going to be assumed charge of. It compris^ 
every sort of proprietor irrespective of bis 


personal law whether he is a Chriatiani 
or a Uahomedan or is governed by the 
Dayabhag or Mitakshara School of Hindu! 
law. Id each case, therefore, it will have' 
to be decided whether the owner who had 
made over charge of the estate has placed 
only bis share of the estate in charge of the 
Court of Wards or whether he, as repre- 
senting the entire owners, has induced the 
authorities to take over the whole of the 
estate of the joint family or of the other co- 
owners also under tbeir superintendeDce. As 
was pointed out by their Lordships of the 
Judicial Committee in the case referred to 
above, it is impassible to hold that an 
undivided interest in a joint Mitakshara 
Hindu family can be dealt with or was 
intended to be transferred to the Court of 
Wards. Just as their Lordships decided in 
that case it must be decided in the present 
case after construing tbe two notifications 
(Eis. A and A-1) in tbe light of tbe circum. 
stances that tbe entire Namudag Estate, 
belonging to a joint Hindu family of which 
Nagesbwar was tbe karta along with Par* 
meshwar and Chandrika, was intended to 
be taken possession of by tbe authorities 
with tbe express request of tbe karta and 
with the implied consent of tbe other 
members including Parmesbwar and Chan- 
drika, in the interest and for the benefit of 
the entire joint Eindn family. 

The due data for tbe payment of tbe 
mortgage does under the mortgage bond 
(Ex. 6) is 27th November 1928. Tbe pre- 
sent suit has been instituted on 17th 
November 1934, that is, within six years 
thereof. The plaintiff-respODdents are, there- 
fore, entitled to a personal decree for tbe 
amount due under this mortgage bond 
which cannot be enforced as a mortgage 
bond. The plaintiffs, will be entitled to a 
decree for tbe amount as fixed by the 
learned Subordinate Judge and tbe same 


will carry interest at 6 per cent, per annum 
:rom 9th August 1936 till tbe date of 
realization. We were asked to apply the 
provisions ofSs. 9, 10 and 11, Bibar Uoney- 
[ionders Act. 1938, bub in view of a recent 
?uU Bench decision of this Court reported 
n 20 P L T 1,* the argument must be 
iverruled; tbe appellant, however is enti-* 
led to a certificate that this appeal is fit 
o be taken to tbe Federal Court as it 
Dvolves a construotion of certain Sections 
>f tbe Gover nment of India Aot,^ 198S. I 

3. Sadanand Jhav. Aman Khan, (1939) 96 A IB 
Pat 66=179 I 0 379=18 Pat 19=20 P L T I 
(P B). 
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\70uld bherefore partly allow thd appsal 
and pass a money decree, instead of a 
mortgage decree, for the amount as stated 
above. The respoodeots are entitled to the 
costs of the Court below and to half the 
costs of this Court. 

Second Appeal No. 722 of 193i. 

This appeal relates to the enforcomeot of 
the mortgage bond of ISth February 1920 
executed by Cbandrika and Parmesbwar 
against a portion of the Namndag estate. 
The only question which arises for conei* 
deration is whether by the provisions of 
6. 12. A of tbe Act the plaintiffs are precln* 
ded from enforcing the mortgage bond. 
The learned Muneif held that the mortgage 
bond was executed for legal necessity and 
for consideration. As to the objection under 
S. 12. A, he held that the property that 
Nageshwar Prasad was holding at tbe 
time when the estate was taken charge of 
by the authorities was tbe ancestral pro* 
petty. He held further that Parmesbwar 
and Nageehwar were governed by tbe 
Mitakehara School of Hindo law, that 
Cbandrika was born before the estate was 
taken charge of by tbe Encumbered Estates 
authorities and that Nageshwar Dayal was 
tbe bead member of the family and was in 
oharge of the estate when the estate was 
vested in tbe hands of the Encumbered 
Estates officials. He, therefore, came to the 
cODolusioQ that 6. 12.A was an obstacle in 
the way of the plaintiffs enforcing tbe 
mortgage which was given without tbe 
Banotion of the Oommiaaioner. On appeal, 
the learned Judicial Commissioner came to 
the same oonolusion. 

It is unnecessary to repeat the arguments 
which were considered by me at length in 
First Appeal No. 140 of 1936, which was 
heard along with this eecond appeal. For 
the same reasons I hold that Sec. 12.A 
prevents tbe enforoement of the mortgage 
given by Cbandrika and Parmeshwar in 
1920, because Cbandrika, Parmesbwar and 
Nageshwar must be hold to have made over 
the property to the authorities in 1894 
when they were the holders of the eatate 
within the meaning of the Ohota Nagpur 
Encumbered Estates Act and that they 
were the persons to whom tbe property 
was released in 1910. The decision of the 
Courts below is correct and the plaintiffs 
are not entitled to a mortgage decree. 

It was then argued that the plaintiffs 
should be given a personal decree, but the 
suit has admittedly been filed more than 
sis years after the due date as was pointed 


out by the learned Munsif at page 10. To 
overcome this difficulty, it was submitted 
that in 1335 corresponding to 1928 there 
was an agreement by which defendant 7, 
Parmeshwar Dayal, was absolved from all 
liabilities under the bond and this was 
said to constitute an acknowledgment by 
Cbandrika of bis liabilities within the 
meaniog of Ss. 19 and 20, Limitation Act, 
This matter was put in this way. On 2l8b 
October 1927, Parmeshwar Dayal executed 
a mortgage bond which was the subject of 
consideration in First Appeal No. 140 of 
1936 by which he was absolved from all 
liabilities under the mortgage bond of Febru. 
ary 1920, tbe bond under consideration in 
the present appeal in which both he and 
Cbandrika were liable. It was stated there, 
fore that the execution of the mortgage 
bond in October 1927 by Parmeshwar 
amounted to an acknowledgment of tbe 
liability under the bond of 1920 on behalf 
of Cbandrika also. I am unable to agree 
with this argument. On the date of tbe 
90 called acknowledgment Cbandrika and 
Parmeshwar were admittedly separate and 
Parmeshwar was absolving himself from 
all liabilities under the bond of 1920 by 
entering into a fresh transaction with the 
plaintiffs in October 1927; in other words, 
on that date he was erasiog his liability 
under the first bond. This cannot mean an 
acknowledgment of the liability under the 
first bond by, or on behalf of, Ohandrika. 
Cbandrika never made any aoknowledg* 
meat of his liability under tbe bond of 
1920 in October 1927. 

It has been decided in this Oourt that 
an acknowledgment of liability by a co* 
mortgagor will ordinarily give a fresh start 
of the period of limitation against the 
mortgagor who acknowledges tbe same : 
eee 43 I 0 351.* I am aware that a con. 
trary view has been taken, for instance, in 
66 I 0 763/ 90 I 0 774* and 99 I 0 424;* 
but these cases can be distinguished oo the 
ground that in the oircumstanoes thereof 
the mortgagor who was making the ao- 
knowledgment must be held to have made 
it as agent of the other oo. mortgagors 
within the meaniDg of 8. 21. Limitation 
Act, but in tbe oircumsta noes of the present 

4. Muthu ChetiUr v, Muhammad Hussain (L9201 

7 A I R Mad 418=55 I 0 768. 
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case Parmeshwar was never making the 
acknowledgment on behalf of Cbandrika. 
He was expressly putting an end to hig 
own liabilities on the mortgage bond of 
1920. I therefore hold that the plaintiffs 
are not entitled even to a money decree in 
the present case. The appeal of the plain- 
tiffs therefore fails and is dismissed bat 
without costs. 

Fazl All J. — The principal Question 
which has to be decided in these appeals 
may be formulated as follows : When an 
estate is placed under the management of 
the Collector or some other officer under 
the provisions of the Encumbered Estates 
Act upon the application of a person who is 
the karta of a joint Hindu family governed 
by the law of Mitakshara, such person being 
described as a * bolder'* in the notification 
issued under S. 2 of the Act, whether the 
disqualification referred to in S. 12-A of 
tbe Act applies only to that person or to 
all tbo members of tbe joint family who 
were tbe owners of tbe estate on tbe date 
of tbe application. S. 12.A provides that 
when the possession and enjoyment of pro. 
petty is restored ... to the person who was 
the holder of such property when the appli. 
cation under S. 2 was made, such person 
shall not ho competent without the previous 
sanction of the Commissioner (a) to alienate 
such property, or any part thereof, in any 
way, or (b) to create any charge thereon 
estending beyond his lifetime. 

In tbe present case the Namudag estate 
was placed under tbe Encumbered Estates 
management in 1894 upon the application 
of Nagesbwar Dayal who is now dead, and 
its possession was restored in 1910 to 
Kagesbwar's brother Parmeshwar Dayal, 
bis son Cbandrika and certain other mem. 
bers of his family. It is well settled that 
tbe disqualification contained in S. 12.A 
does not apply to tbe heir of the holder, 
because he was not the bolder of tbe estate 
when tbe application under S. 2 was made. 
There is however no direct authority -to 
show whether it would or would not apply 
to the members of a joint family other than 
tbe person on whose application protection 
was given under the Act to the estate held 
by tbe joint family and who was described 
as a bolder in the proceedings taken under 
the Act. It is contended on behalf of tbe 
plaintiffs that as Nagesbwar alone was des« 
cribed as a holder in the notification of 
1895, Parmeshwar and Cbandrika were 
entitled to mortgage the property to them 
without tbe previous sanction of the Com. 


missioner. The defendants, on the other 
hand, contend that the disqualification 
referred to in S. 12.A extends to these 
persons also, as they were no less holders 
of the estate than Nagesbwar and as Nage. 
shwar bad acted only as a representative 
of tbe entire joint family, when he moved 
tbe authorities to take charge of the estate 
under the provisions of tbe Act. 

Tbe expression ''bolder* has not been 
defined in tbe Act, hot there can be no 
doubt that it is used in the same sense as 
tbe expression “holder of land** which 
occurs in the Preamble to the Act and as 
such would apply to all such person or 
persons as own any particular property. 
Therefore tbe description of Nagesbwar as 
a holder in the notification (Ex. A) is by no 
means conclusive to show that be alone 
was the holder. As he was the karta of the 
family, it is evident that this description 
was given to him in the notification only 
in a representative capacity and must be 
held to apply to the entire family. From 
this it follows that the disqualification laid 
down in S. 12.A applied not only to 
Nagesbwar but to tbe entire body of per. 
SODS who were tbe holders of the Namudag 
Estate in 1895. It was contended on behalf 
of the plaintiffs that the intentioD of See. 
12.AistodisqoaIifyonly that particular per. 
SOD from alienating or eDCumberingthepro. 
perties of the estate after release from the 
Encumbered Estates management whose 
negligence and extravagance bad put tbe 
estate in jeopardy at the time when the 
Act was applied. This contention is to some 
extent supported by tbe following words 
which occur in sub. cl. (ii) of S. 2 of tbe Act, 
such Deputy Commissioner ia satUfiod, after 
making such inquiry as be may think fit, and 
after considering and placing on record all repre. 
aentatioDS if any made by sneb bolder, that such 
bolder has entered upon a conrseof wasteful extra- 
vagance likely to dissipate bis property. 

Now S. 2 provides that an application 
to tbe Commissioner under tbe Act may be 
made by (a) any holder of immovable pro. 
perty, (b) when such bolder is a minor or of 
UDSOond mind or an idiot by bis guardian, 
committee or other legal curator or the 
person who would be the heir to such holder 
if he died intestate and (c) by the Deputy 
Commissioner. Sub. cl. (ii) of the Section 
which refers to the extravagance of the 
holder applies only when the application is 
made by the Deputy Commissioner. In the 
case of other applicants all that the Section 
requires is that it should be stated in the 
application that the holder of the property 
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19 subject to, or that his property is charged 
^ith debts or liabilities other than debts 
due or liabilities iocurred, to GoverDmeot. 
There is ootbiog in the Act to prevent the 
manager of a joint family from applying 
(or protection under tbe Act on behalf of 
the entire family and whore such an appli* 
cation is made by him in a represeotatiye 
capacity, the whole family *and not he 
alone will be deemed to be tbe bolder of 
tbe estate. There is also nothing in tbe Act 
to suggest that a Mitaksbara joint family is 
not entitled to protection under the Act. 
Tbe following obseryatioos made by tbe 
Judicial Committee in 40 I A 117^ seem to 
me to support the view expressed by my 
learned brother and myself : 

It appears to (heir Lordships to be obvious that 
the intention of Alaharajsingh and Dulicbend in 
making that application was that tbe Coort of 
Wards should in (he Interest of all tbe members of 
the joint family assume the euperinUndence of the 
immovable property which was tbe ancestral pro* 
party of tbe joint family, and not merely tbe 
management and superiotendenoe of tbe then 
onascartaioed and uopartitioned shares in tbe 
joint property which on a partition of that pro* 
perty, not then In contemplation, might possibly 
come to Mabarajriog and DuHcband. Neither 
Mabarajsifigh nor DuHcband had more (ban tbo 
mere coparcenary interest of a member of the joint 
family in tbe family property. Neither of (hem 
had any defined shares. It was held by tbia Board 
in 1903, in SO 1 A 165,^ that the interest of an 
UDdivided Mitakshara family In the family pro* 
perty la not Individoal property. It bad previously 
wen bald by this Board in 18S6, In 11 M 1 A 7C« 
that no member of a joint Hindu family whilst it 
remains undivided, can predicate of tbo joint or 
undivided property (bat he has a cerUin definite 
sharo. It baa not been shewn to their Lordshipa 
that It was the practice of the Court of Ward® of 
the Central Provinoee to assume tbo superlnten- 
aence of the unpartitioned interest of some only of 
the membera of a joint Hindu family In tbe fami. 
iy ptoprty, nor baa It been explained in this 
appeal how a joint family property could be pre- 
n. members of a joint family by a 

Court of Wards assuming the superintendence of 
unpartitioned interests o! some only of (ho 

circumstancoe 
Dulichand acted 
fimiu interest of the joint 

^ commissioner of 

property taken 

Id ^thelr o' WMd8, sad 

opinion Mftharajsingh and 

£ tSir .pplicnlion actfd with- 

There can bo no donbt that in the pre- 
sent case Nageshwar had asked for th e pro- 

7. Gharib’Ul'lsh t. Ehalak Blngh. (1903) 25 All 

407=80 I A 165«8 6ar 403 (P 0), ' 

8. Apporiar T. ^mwobba Aly*n. (1866-67) 11 

667 (P 0) “ 218 = 8 W R 1=1 Sothw 


teofcion of the entire estate and not only his 
UDaGcertained and unpartitioned share in it. 
Id my opinion therefore the disqualifica- 
tion aet out in S. 12. A applies to tbe exe- 
cutants of the mortgage bonds in suit aud 
that being so, no mortgage decree eao be 
passed in favour of tbe plaintids. At tbe 
same time as was held by this Court io 
8 Pat 212,^ Sec. 12. A only prohibits tbe 
alienation of tbe property or tbe creatlou 
of a charge tbereou, but does not debar 
the person affected by the Act from bor. 
rowiDg money. Thus, although the plaintiffs 
cannot get a mortgage decree, they must be 
held iu First Appeal No. 140 to be entitled 
to enforce tbe personal covenant by tbe 
mortgagor to repay the loan which is 
always implied in a mortgage. Tbe plain- 
tiffs cannot enforce the covenant in Second 
Appeal No. 722, as they instituted tbe suit 
after tbe expiry of tbe period of limitation. 
I therefore agree with my learned brother 
that Second Appeal No. 722 of 1934 must 
be dismissed and First Appeal No. 140 of 
1936 should be partly allowed by sobsti- 
tuting a money decree for the mortgage 
decree passed by the learned Subordinate 
Judge. 

S.G./b.k, Ordrr accordiug/i/. 

9. Bbalya Balmukund 6ahay v. Bhagwat 
Narayan, (1999) 16 A I R Pat 375 = 121 I C 
867=0 Pat 212=11 P L T 260. 
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Ram Lagan Dubep and others. Plaint ifs 
and others. Defendants — Respondents. 

Appeal No. 131 of 1934, Decided on 23rd 
December 1938. from original decree of 
Sub-Judge, Gaya, D/. 14th July 1934, 

(a) Contract Act (1872), S. 74 — Penalty — 
Intoresi at higher rate in cace of default il 
wouota to*— Rate of intereal need not be rea- 
uicted to one agreed in primary contract but 
give reatonablo compemation which 
will not be higher than higher rale alipulaled- 
The stipulation for higher interest after default 
b on a difierent footing from tho primary oontraot 
and must bo road as Ulpolationby way of ponaUv. 

ffLfiV interest 

aftordefanU 18 to bo restnoted to the rate agreed 

on in tbe primary eontract. On tho oontrary, S. 74 
requires the Court 1 q such a case to assosi I 
oomp^sallon. If tho higher rate stipu- 
lated (or is found not to be unreasonable, tbe com 
pn^tion may bo as high as that but aball not be 
higher . 3i Oal I$0 fP C), Ref, [P 459 0 1 31 

Monger to pay interest at 9i annas per 
cent, per month and hypothecated his property as 
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security for principal and Interest. The mortgage 
bond provided that to case of oon-paymeDt on the 
due date interest would run at Re. 1-4.0 per cent, 
per month which the creditor would recover after 
the expiry of the due date from the person and 
property of the mortgagor : 

Held that the words were appropriate to a per* 
eonal uudertaking to pay money rather than to a 
mortgage loan and the bond operated asa mortgage 
only to the extent of principal with interest at 9} 
per cent, per month. (P 459 C 2) 

(b) Bihar MoneyLendert Act (3 of 1938), 
S. ll^Scope of. 

There is nothing in S. 11 to prevent the creditor 
from recovering at least the principal amount of 
his loan however much be may previously have 
realized on account of interest. [P 4G0 C 1] 

K. Husnain and A. N. Lai — 

for Appellants. 

Bajkisbore Prasad, Girijanandan Prasad 
and S. P. Srivastaya for Deputy Regis, 
trar — for Respondents. 

Judgment. — This is an appeal from the 
prolimioary decree in a mortgage suit. Tbe 
bond was executed by defendant 1 on 17tb 
July 1907, for a principal sum ot Rupees 
l633.10«10f. Tbe mortgagor made an 
admitted payment of Rs. 1500 on 12th 
September 1919. He sold a part of the 
mortgage property on I9tb July 1921, to 
defendant 10 for a coosideratioD of Rupees 
2615.10*0 of which Bs. 170.1L0 was paid 
to tbe Teodor in cash. Rs. 322 was left with 
the purchaser for payment to a creditor 
Aeghar Ali, Rs. 400 similarly was left in 
deposit for payment to another creditor, a 
co-operative bank, and Ra. 1722.15.0 was 
similarly left in deposit for tbe satisfaction 
of this mortgage. Tbe purchaser made a 
payment on account of this mortgage on 
22Dd August 1921 of Re. 1200. According 
to tbe plaintiff no further payment was 
made and tbe mortgage debt with interest 
at bond rale amounted at tbe date of suit 
to Rs. 5113.9.10. The defence was that a 
further payment of Bs. 695.7.9 was made 
on 23rd March 1929, leaving only Rupees 
126. 15.0 due which the defendant was 
ready to pay with interest to date but tbe 
plaintiff was not willing to receive. It is 
also said that interest is not payable at tbe 
rate charged by tbe plaintiff, that being a 
penal clause in the bond and not enforcible. 
Tbe Subordinate Judge negatived both 
these contentions of tbe defendant and 
decreed tbe entire claim. 

Id appeal the same points have been 
raised and in addition it has been contended 
that having regard to the provisions of the 
Bihar Money-Lenders Act, 1938, the plain, 
tiff is entitl^ at the most to a very much 


smaller amount than that claimed. We pro. 
pose to discuss first tbe plea of payment. It 
is supported by a receipt purporting to be 
signed by tbe plaintiff Ram Lagan Doha 
The Subordinate Judge compared the dis. 
puted signature with admitted signatures 
of Ram Lagan and found tbe disputed 
signature not to be genuine. Bam Lagan is 
an old man whose sight according to the 
evidence has been failing for tbe last seven 
or eight years. The signatures on the ad. 
mitted documents as well as on tbe dis. 
puted ones have been placed before us. The 
appearance of tbe admitted aignaturee ie 
entirely cooaistent with their being made 
by an old and feeble man who can hardly 
see what be was writing. Those on the 
disputed documents are clearly and firmly 
written as if by a very mneh younger man. 
They oannot possibly have been written by 
the same band as the admitted signature 
unless in tbe admitted signatures tbe plain, 
tiff was deliberately disguising bis band, 
writing which there is no reason whatever 
to suppose. When the earlier payments 
were authenticated by endorsement on the 
back of tbe bond, it is, as tbe Subordinate 
Judge has pointed out, not very probable 
that tbe defendant would make a substan. 
tiai payment like this without getting such 
an endorsement. We therefore maintain tbe 
finding of tbe Subordinate Judge that tbe 
payment pleaded has nob been established. 

Next we take tbe plea that the rate of 
interest claimed is penal and not enforci. 
ble. The stipulation in tbe bond was that 
tbe borrower should repay tbe money on 
tbe due date, 30th Jetb 1315 with interest 
at As. 9.6 per cent, per month. It was 
further stipulated that in case of non* pay. 
ment, tbe creditor would be entitled to get 
interest at Re. 1.4.0 per cent, per month 
from after the due date. On this basis the 
creditor has calculated interest at As. 9.6 
from the date of the bond to the dne date 
of payment and thereafter at Re. 1.4.0 per 
cent. Compound interest is not charged. 
The defendant's contention is that tbe sti* 
pulation for the payment of higher rate of 
interest from thedateof default is a stipule, 
tion by way of penalty and under 8. 74 of 
tbe Indian Contract Act tbe creditor is not 
entitled to enforce it. Interest is only pay- 
able at tbe rate engaged for in tbe primary 
contract, namely at 9i annss. The qnes- 
tion whether an agreement that interest at 
a higher rate shall be recoverable in default 
of payment on the due date is an Wr®®* 
ment by way of penalty or no has been 
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discussed in nucoeroas decisioos and the 
views expressed id the several High Courts 
hare from time to time differed. It is ud. 
necessary to go through all those decisions; it 
will besuffioieottorefer to the Privy Counoii 
decision in the leadiog case id 34 1 A 9^34 
Cal 150.^ In this case it was decided 
that where in default of payment on the 
due date a higher rate of ioterest was pay- 
able retrospectively from the date of the 
bond, that must always be regarded as a 
stipulation by way of peaalty, but on the 
other hand where a lower rate of interest 
was payable up to the due date of payment 
and a higher rate of interest thereafter, that 
might or might not be a penalty according 
to the circumstances of the particular case. 
The point which the Courts have to con. 
aider is what was the primary contract 
between the parties. For this we have to 
refer to the mortgage bond (Ex. l). The 
executant therein states that 
1 tbo deelarcQt bavo executed this mortgage bond 
for Bs. 1,638.10*101 beariog inUrest at the r&te of 
Sssnoasper one huodrod rupees per mensem io 
iavonr of Ram Lagao Dube. 


Further he states: 

1 do declare that I shall pay up in full ibs 
Rd. l. 683-10- 10 }, principal with lotccest on 30tb 
Jeth 1 S 16 Fasli in one lump. 

It is further stated that : 

If I fail to pay up in full tbo principal with Into, 
teat in one lump on SOth Jetb 1316 Fasll. the due 
date of pajmone, the said Mabajaoor hbbeirsand 
representaUvea will bo competent to recover the 
same from the person and properties of mo. my 
fielrs and representatives by bringing a suit. 


This as it stands is sufficient to const 
tote a complete contract. Then follows th 
stipulation that 

in case of non-payment on the due date Interei 
Will run at Re. 1.4.0 per cent, per mensem and tl 
creditor will recover Interest at the rate of li p< 
cent, per mensem after the expiry of the said dv 
^ate from the person and properties of me, th 
nooiarant ae well as from my person. 

Then it is said as seonrity for principa 
and interest: I have mortgaged and hypo 
thecated 1 anna 12 dams pukhta share c 
Jagdispnr.' I think that the etipulatioi 
for higher interest after default is on : 
different footing from the primary oontrao 

stipulation by way o 

?? that the rate o 

interest after default ie to be restrioted t, 
Ijhe rate agreed on in the primary con 

Contract Aot 

■feqoirea the Court in such a ease to aesea 


Kdshen. (1907) 84 
aiJtPOr 0 W N 


areasouable compeusation and If the higher 
rate stipulated for is found not to be un. 
reasonable the compeosation may be as 
high as that but shall not be higher. In 
our opinion simple interest at Be. 1-4.0 
per cent, per annum was not unreasonable. 
We have still however to see whether the 
mortgage property was hypothecated for 
the payment of interest at the penalty 
rate or only for the payment of interest at 
the bond rate. We have already quoted 
the declaration in Ex. 1 in which tbs mort- 
gage bond is said to be executed for Rupees 
1633 odd bearing interest at the rate 
of 9^ annas per one hundred rupees per 
mensem. In coDnexion with the stipulatioa 
for a higher Tate in the event of default 
the provision in the bond is that this higher 
interest is recoverable from the person and 
properties of the executant. The words are 
appropriate to a persona) ondertaking to 
pay money rather than to a mortgage loan. 
When the bond says “as security for the 
principal and interest I bayo mortgaged 
and hypothecated" the mortgage property 
the words, it aeeme to us, are to be read 
with the previous declaration : "I have exe. 
CO ted this mortgage bond for Bs. 1633 
bearing interest at the rate of 9i annas per 
one hundred rupees per mensem" in the 
absence of any express provision that the 
interest at the higher rate will also be 
recoverable from the mortgage property. 
Id this connexion it is noticeable that in 
the account Ex. B dated lath September 
1919, the genuineness of which is admitted 
and which was sigoed by Bisesar Dube, 
one of the plaintiffs, interest from 1907 
to 12th September 1919 was calculated at 
94 annas only and not at the higher rate. 
In the present suit there is no claim for a 
money decree against the executant. Such 
a claim if preferred would obviously have 
by time and we are of opinion 
that the bond in suit operates as a mort. 
gage bond only to the extent of principal 
with interest at 9i annas per cent, per 
month. Thedefeudants propounded another 
account dated 22nd August 1921 Ex. B.l 
This purports to have been eignod by Ram* 
Lagan Dube bub the signature is denied 
and 18 nob accepted by the Subordinate 
Judge as genuine. With that finding we 
agree for. reasons already given but the 
calculation of principal and interest in that 
account is arithmetically correob on the 
basis of Ex. B and of interest charged at 

“""ouat 

was prepared at the time but not signed 
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and for the purpose of antbeoticatiDg it a 
sigoatore not genuine has been affixed at 
some later date. It is admitted that the 
payment of Bs. 1200 was made on 22nd 
August 1921 and it appears that by aritb* 
metical reckoning there remained due on 
that date a balance of Bs. 533U5.0. Calcu. 
lation of the amount doe on the mortgage 
on the date of suit ought to be made 
accordingly, subject to what remains to be 
said regarding the next objection. 

This objection arises out of the passing 
of the Bibar Money-Lenders Act, 1938» 
Beliance is placed on S. 11. In that Sec- 
tion, which by the Bihar Money-Lenders 
(amendment and application to pending 
suits and proceedings) Act, 1938, is made 
applicable to pending litigations instituted 
before as well as after the passing of the 
principal Act and to appeals as well as 
suits, it is enacted that: 

Kotffitbst.indiDg anytbiDg to the contrary con- 
tained In any other law or in anything having the 
force of law or in any contract, no Court shall, 
. - . pass a decree for an amount of interest for the 
period preceding the institution of the suit which 
together with any amount already realized as 
interest through Court or otherwise is greater 
than the amount of the loan advanced, or if the 
loan is based on a document, tbe amount of loan 
mentioned in the document on which the suit is 
based. 

If this enactmeot is effective and applies 
to the present proceedings the maximum 
amount that can be decreed as owing at tbe 
date of tbe suit is double tbe principal less 
realizations to date. Double tbe principal is 
Bs. 3267-5-91 realizations to date are Bs. 
2700, the balance is Bs- 567-5-9J. No inte- 
rest can bo decreed in excess of that amount. 
It has been argued that all tbe previous 
irealizatioDS were on account of interest and 
^nothing on account of principal and that 
there is nothing in S. 11 to prevent tbe 
creditor from recovering at least the prin- 
^cipal amount of his loan however mneh be 
may previously have realized on account of 
finterest. The proposition of law is correct 
but tbe facts do not support the argument 
for the respondents for, as I have shown, 
it is clearly established by Ex. B that of the 
realizations more than a thousand rupees 
had been credited against the principal as 
far back as 1919. The amount, B8.567-5-9i 
is therefore the maximum amount to be 
taken as doe on account of principal and 
interest at the date of suit provided that 
the provisions of 8. 11 of the Actareeffec- 
tive and apply to the case before us. But 
tbe recent decision of the Full Bench in 


(1938) P W N 913* compels us to overrule 
this contention. Tbe mortgagee, we must 
hold, is entitled to a decree for the amouat 
due on the mortgage calculated iu the 
manner previously explained. The decree 
under appeal is to be modided accordingly. 
Appellants are to have costs of this appeal 
in proportion to their success. Bespondents 
are to have costs of tbe Court below caloa« 
lated on the amouot decreed by us, and to 
bear their own costs of the appeal. We 
certify that this is a fft case for appeal 
under S. 205, Government of India Act 
S.G./b.K. Decree modified. 

2. Sadanand Jba v. Amao Ehan, (1939) 96 AIB 
Pat 65=179 1 C 379=18 Pat 13 = 20 P L T 
1=1938 P W N 913 (P B). 
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Bampalak Mahato and another — 

Opposite Party. 

Criminal Bevn. No- 413 of 1936, Decided 
on 12tb August 1938, from order of Magis- 
trate, First Class, Patna, D/- 28th March 
1938- 

(a) Cnmioal P- C. (1898), S. 133 — Public 
right — MeaDing of — Right enjoyed by lueb 
large number of pertone ai to make them uou- 
certainable and to make ibem cUia or eocanu- 
nity i< public right— Right claimed by eelecUd 
number of pereooi io Tillage is private rights 
Question hat to be decided on facti of each 


:a$e. 

A class or community residing in a particular 
locality may come within the term '‘public**, and 
;be right enjoyed by them is a public right. The 
aumber ol persons claiming the right and the 
aatureof right Itself will nodoubt be the criteria on 
which ooncluslons may be arrived; but the beet 
jriterion will be to see whether tbe right Is vesW 
in such a- large number of persons as to make 
ibem unasocitainable and to make them aoomniu. 
aity or a class. Tbe question has to be decided on 
;he facU of each case. A right claimed bywmeolthe 
Lonante In a village of 200 houses to Irrigate thwr 
adds with the water of a channel w not a pnblio 
•iffbt AIB 19id ill 627 end 20 All BOh Bd. 

; 9* All 3i5 and AIB 1931 All iSS 
r O Ditting. CP ® 

(b) CrimSn.l P. C. (1898). S». 133 and 139— 

Reqolrenient. of — Mere eai.teBce of reliabl* 
svideace ia .upport of denial of fight i* .uttci* 
intloftop band, of MagUtfale in proceeding 

inder So 133a 

In a proceeding under 8. 198 what 8. 13^A 
lultes is that a Magistrate shoold ho 
‘hare Is reliable evidence In support ol denial oi 
;ho pnbllc right. The moment he 

to Stop his hands and leave inatUr for ‘he 

CivU Court to decide. As to what le 
Jence, it will depend upon the circumataDcea 
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each case. But a good teeb will be tbU. that if tbo 
OTideoce adduced staods unrabutted, ibe public 
natutc ol the right tvill be damoHsbed. 

[P 461 C 2; P 402 C 1] 
Brahmadevft Naraio — for Petitioner, 

W. H. Akbari and H. J. Bahadur — 

for Opposite Parltj^ 
Mohamad Noor J. — This is an applica. 
tioD io revision against an order of a First 
Class Magistrate stayiog under S. 139* A, 
CrimiDal P. C., a proceeding under S. 133 
of the Code after taking evidence contem- 
plated by the former Section. It appears 
that the petitioner filed before the Sub. 
divisional Magistrate of Patna a complaint 
alleging that the opposite party bad ob. 
structed a public water channel. The oppo- 
eite party appeared before the Magistrate 
and one of them (opposite party l) at any 
rate denied the obstruotion and further 
contended that the right claimed by the 
petitioner was not a public right. The case 
was made over to the learned Magistrate 
whose order is in revision before ns. He 
took some evidence. One witness was esa. 
mined on behalf of the opposite party, and 
thereupon the learned Magistrate stayed 
the proceeding or in other words dropped U 
bolding that the right claimed by the peti- 
tioner was not a public right. There was an 
onsuccessful application before tbe learned 
Sessions Jndge and then the matter has 
oome up before this Court in revision. 


It is contended on behalf of tbe peti. 
tioner that the right involved was a public 
right and therefore tbe proceeding ought 
not to have been dropped. It is not disput- 
M that tbe right claimed by tbe petitioner 
m the channel in dispute U a right to bring 
through it water from a certain reservoir 
for the irrigation of the fields of the culti- 
vators including himself. According to the 
only evidence on the record, the village 
Foonawan. where tbe channel is situated, 
contains 200 houses of which 60 are ouUu 
vators and some of these 60 use tbe chen^ 
nel for bringing water from the reservoir 
tor the irrigation of their lands. The ques. 
tion for consideration is whether this right 

the 

pnrpcs© of irrigalioa oan bo said to bo a 

nSmf meaniDg of S. 133, 

OrimiDal P. 0., or id other words about 60 

^"^8® Voiatei out, tbe 
word public is not defined in the Crimi. 
nal Procedure Code; bub for the purposes of 

GM? Siv-en In the Penal 
Code IS to be adopted. 8. 12. Penal Code 


says that * includes any class of tbe 

public or any community. This definition 
is inclusive and does nob define tbe word 
''public.'* It only says that class of public 
or community is included within the term 
' public.'* 


It must bo conceded that the learned 
Magistrate has gone a bit too far when be 
says that ' it (public) evidently means tbe 
class or community throughout the world." 
A class or community residing io a parti, 
cular locality may come within the term 
"public." The question is whether tbe culti. 
vators who use the channel form a class or 
community. That obviously is not oeces. 
sary. The learned Sessions Judge has relied^ 
upon 50 All 871^ where D&Ial J. held the 
right to be of a private nature and not a 
public right. In 31 All 315,^ where a certain 
act was likely to cause damages to tbe in- 
habitants of two villages, Tudball J. held 
that tbe right of passage was a public right. 
The question tas to be decided on tbe facts 
of tbe case. There may be a case where 
there cannot be any doubt that the right 
claimed is a public right. On tbe other 
hand, there may be a case in which there 
cannot beany doubt that tbe right claimed 
is a private one. There may however be a 
case in which it may be arguable whether 
the right claimed is or is not a public right. 
Tbe number of parsons claiming the right 
and the nature of right itself will no doubt 
be the criteria on which conclusions may 
be arrived. The best criterion will be to see 
whether the right is vested in such a large 
number of persons as to make them un. 
ascertainable and to make them a commu. 
nifcy or class. Judging from this point of 
view, I have no hesitation in holding that 
though, aa I have said, the learned Magis. 
trate has gone far be was perfectly right 
in holding that the right claimed was a 
private right vested only in a selected 
number of persons who claim to irrigate 
their fields from this channel, and his order, 
in my opinion, was perfectly correct. 


xQo learned advocate for tbe petitioner 
has further contended that the learned 
Magistrate was not justified in entering 
into the Question of the nature of right at 
that stage. His inquiry ought to have been 
confined in ascertaining whether reliable 
evid ence exists in support of the denial of 

1. V. OhandarbalL (1028) 16 A T R 
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the esisteoce of the poblio right and be 
ought not to have gone into the question 
whether the right is or is not a public right. 
In my opinion, this case goes much beyond 
what is contemplated in law. The law re« 
quires that the mere eiistence of reliable 
evidence in support of the denial of the 
public right is sufficient to atop the bands 
of the Magistrate from proceeding further 
'with the case. But in this case not only 
reliable evidence exists in support of the 
denial hot as the fact shows, the public 
right does not exist at all. The application 
is rejected. 


Varma J» — I agree. The application ie 
directed, as has been pointed out. against 
the order of the Magistrate dropping the 
proceedings under S. 133, Criminal P. C. 
The argument advanced by the petitioner 
before us is that on the materials before 
the Magistrate he was not justified in bold* 
ing that the right claimed by the applicant 
in the case was not a public right. In a 
proceeding under S. 133. what 8. 139.A, 
jrequires ie that a Magistrate should be 
^satisfied that there is reliable evidence in 
support of the denial of the public right. 
iThe moment be finds that, he has to stop 
his bands and leave the matter for the 
Civil Conrt to decide. As to what is reliable 
evidence, it will depend upon the ciroum. 
^stances of each case. But a good test seems 
|to be this, that if the evidence adduced 
stands unrebulted the public nature of the 
'right will be demolished. 


Mr. Brabmadeva Narain for the peti- 
tioners has drawn our attention to various 
oases from which he has tried to show that 
from the facts of this case the Court ought 
to have come to a finding that the right 
claimed by the applicant before the Magis- 
trate was in the nature of a public right. 
A public right does not depend upon the 
number of individuals who enjoy it. It is, 
generally speaking, that which must be 
enjoyed by members of the general unascer* 
tained mass of the public; vide Desais 
Dictionary of Legal Terms, and the decision 
in 20 All 601.^ The decisions which have 
been referred to by the Sessions Judge bx 0 
34 All 345,* 60 All 871‘ and 63 All 706. 
I venture to suggest that the decision re- 
ported in 60 All 871^ is very much in point. 


8. Quoen -Em press v. Jasoda Nand. (1698) 20 All 
601-^1898 A W N HI. 

4. Emperor v. Raghunandan Prasad, (1931) 18 
A 1 R All 493=1931 Cr 0 705=136 I 0 621— 
83 Or L J 381=68 AU 706=1931 A L J 912. 


A. IIL 

The decision in 16 I G 162^ referred to by 
the advocate for the petitioners does not 
help him and seems to be based chiefly on 
whether 8. 133, Gricninal P. C., was appli. 
cable to prevent a breach of the peace on 
the facts of that case. I would therefore 
discharge the rule. 

S.G./B.E. Application rejected, 

6. Budba t. Mohan Lai, (1912) 16 I 0 162=13 
Cr L J 694. 
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Harries C. J. and Chatterji J. 

Sahdeo Karan Singh and others — 

Defendants — Appellants. 

V. 

Usman Ali Kfean, PlaintiS and others 
— Defendants — Respondents. 
First Appeal No. 175 of 1936 and Misc. 
Appeal No. 16 of 1938, Decided on 9tb 
March 1939, from original decree of Sub- 
Judge, Gaya, D/- 17th May 1935 and 15th 
September 1937, respectively. 

(a) Civil P. C. (1908), O. 21, Rr. 58 and 63 
^Claim to aUacbed property rejected upon 
oerite— Suit hj claimant under O. 21, R. 63 
~Ooui u on him to show that be ie owner. 

Where in proceedings under O. 21, B. 66 evt- 
denee ie called and a person's claim to (beat* 
tacbed property is rejected upon the merits, the 
onus in a suit by blm under 0. 21. R. 63 is upon 
him to show that he is the owner of the property. 

(P 464 01] 

(b) Advancement-- English rule of advance- 
ment deee not ealst in India— Purchase of pro- 
perty by father in name of son— Son claim log 
property as bis own by alleging gl(f « 
properly by bis father— Onus to eitabiisb gilt 
U on son. 

There is no rule in India corresponding with 
the presumption of advancement which is in oxl^ 
tence in England. If A purchases property and 
takes a conveyance or transfer in the name of 
B Is not a beneficial owner of the property but 
holds it In trust for A. There Is a resulting trust 
In favour of the person who provided the consider- 
ation. In England, however, if 
transfer ie made not to a stranger but to the ^ 
or child of the person who provided »*»« 
tion, then no resulting trost arises. If the transao 
tion Is wholly unexplained, the law in England 
presnmes an intention to benefit wife or child. In 
India no each role exists. Hence where property 
is purchased by father in the name of the wn and 
the latter claims the property ae hie 
ing that the father Intended to make a gift of the 

66: Ain 1928 P 0 172 and A 1 R mSPOlBh 
Bel. on. ^ * 

(c) Benemi-Porcbaieby father in 

,on— Father obtaining mutation of ^ 

Jranting receipt, in name of .on- Tbi. doe. 
not eitabli.h gift by father to .on. 
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Where a father has purchased property ia the 
same of bis son, the fact that he bag obtained 
mutation of names and granted receipts In the 
name of son does not establish a gift by him in 
favour of son, as suoh acts are entirely consistent 
with transaction being a purely benamiona. Indeed 
6uch acts inevitably follo^v a benacoi transaction : 
2SM I A 932 (PC). Rcl on. (P 466 0 U 

(d) Benami — Benami transaction may be for 
DO apparent reaion« 

Exporiecce has shown that frequently benami 
transactions are entered Into in this country for 
no apparent reason. [P 466 C 9] 

(e) Gift— Parents setting aside property for 
maiatenance of their children— Gift to children 
cannot be inferred. 

Parents nsually make provision fer the educa- 
tion and maiateuance of choir children and (hey 
may set aside property for such purpose » but they 
do not as a rule gift the property to the child. 

[P 467 C 2] 

B. C. Da, N. K. Prasad II, Bamanagrab 
Prasad and B. E. Sieba — 

for Appellants. 

Haresbwar Prasad Sioha, Qazi Nazrol 
Hasan and M. Bahman — 

for Bespondents. 

Harries C. J, —First Appeal No. 175 of 
1935 is a dafandaDts' appeal from a decree 
of the learned Subordinate Judge of Gaya 
decreeing .the plaintiff-respondent's claim 
for a declaration that he was the owner of 
certain property. Miseellaneons Appeal 
No. 16 ol 1938 is an appeal by the plain* 
tiff against an order of the Court below 
awardiDg him certain mesne profits. The 
plaintiff being dissatisfied with the amount 
of mesne profite awarded has asked this 
Conrt to grant him a further amount. The 
suit oat of which this appeal arises was 
brought by the plaintiff against defendants 
1 and 2 who are respondents in the appeal 
and defendants 3 to 17 who are the appeU 
lants in the appeal. The plaintiff is a minor 
and 18 the son of defendants 1 and 2. Defen. 
dants-appeliants are purchasers of the pro- 

in an ezeention sale. 

The facts of the o&ee can be shortly 
stat^ as follows: The property lo dispnte 
consists of a 1 anna 12 dams odd share in 
Tillage Jawania and 53.78 acres bakasht 
land m Tillage SiDghpore. These two pro- 

nfsaa to Mt. Alimun. 

n saa. Defendants 1 and 2 had carried on 

htigation with Mt. Alitnunnissa which had 

ended in their favour in this Coart. The 

Ss J that defen 

dants 1 and 2 held a decree for costa 

1600 odd. In dne coarse defendants 1 and 

-decree and the 
properties now in dispnte were attached. 


On 26tb Jnly 1926, Mt. Alimoanissa exe. 
cated a sale deed of the properties in dis. 
pute in favour of the plaintiff who was 
then fire or six years of age. By the terms 
of that deed Mt. AUnsuonissa sold the 
property for a sum of Rs. 2201-9-3. No 
part of the consideratioo money was paid 
because it was arranged that defendants 1 
and 2 would give Mt. Alimannissa a com. 
plete discharge in respect of the decree for 
costs which they held against her amoont- 
ing to Rs. 1576-9-3 and further defendants 
1 and 2 undertook to pay off a mortgage 
upon this property held by one Wajid 
Khan amonnting to a sum of Bs. 625. In 
this manner the whole consideration of Rs. 
2201.9.3 was accounted for. After the sale 
deed was executed defendant 1 did pay off 
the mortgagee and further it is clear that 
mutation was obtained in the name of the 
minor plaintiff. It also appears that for 
some considerable time defendant 1 manag. 
ed the property and gave receipts in the 
name of his minor eon. Later, it will be seen 
that defendant 1 aUo dealt with this pro. 
petty as bis own and executed a number of 
mortgages in which be describes this pro. 
party as having been purchased benami in 
the name of his son. 

Defendants 3 to 17 obtained a money 
decree in Suit No. 95 of 1928 against defen. 
dants 1 and 2 and in execation caso No. 16 
of 1930 the properties now in dispute were 
attached upon the allegation that they 
belonged not to the plaiotiff-respondent 
but to defendants 1 aud 2. The present 
appellant made a claim uuder O. 21, R. 58, 
Civil P. 0., but this claim was rejected 
upon the merits after investigation. The 
property in question was thereupon sold 
aud later an application was made to eet 
wide the sale under 0. 21, R. go, Civil 
P. C., but this application was also dis. 
missed. Accordingly the plaintiff brought 
^e present snit under the provisions of 
O. 21, R. 63, Civil P. 0., to establish his 
title to the property. It was the plaintiffs 
case that the property was purchased in 
ms name in order solely to benefit him. It 
was said that Mt. Alimannissa had great 
love and affection towards the minor plain, 
tiff and that she only agreed to transfer 
thu property in satisfaction of the decree 
held against her on condition that the nm 
pertyshonld be given to the minor plain! 
tiff. In ebort the plaintiffs case was that 
the transaotion amounted to a gift by his 
parents to him m order to provide for his 
maiDtenaocd and aduoation. 
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The main defeoce was that this trans. 
action was a benami one and that the 
beneficial owners of the properties were 
defendants 1 and 2. Accordingly, it was con. 
tended that the property could be validly 
attached and sold in execution of the 
decree which the appellants hold against 
defendants 1 and 2. After hearing the evi. 
dence in the case, the learned Subordinate 
Judge came to the conclusion that this 
property was purchased by defendants 1 
and 2 in order to benefit the plaintiff and 
that the plaintiff was the owner thereof. 
Accordingly, he decreed the claim as prayed. 
It has been argued on behalf of the defen. 
dant.appellants that the findings of the 
learned Subordinate Judge cannot possibly 
be sustained upon the evidence adduced in 
this case. In the first place, it has been 
jurged that the onus of establishing that 
this transaction amounted to a gift in 
favour of the plaintiff rests upon the plain- 
;tiff. With that view I agree. It must be 
remembered that the plaintiff sought to 
claim this property in proceedings under 
0. 21, R. 58, Civil P. C., and in those pro- 
ceedings evidence was called and the pre. 
sent plaintiff’s claim was rejected upon the 
merits. That being so, the onus is upon the 
plaintiff to show that he is the owner of 
this property. Further in the present case 
it is common ground that the plaintiff pro. 
vided no part whatsoever of the considers- 
tion. It is an admitted fact that the 
consideration was entirely provided by 
defendants 1 and 2, the parents of the 
plaintiff. In short this is a case where pro- 
perty was transferred to the plaintiff in 
consideration of money provided entirely 
by his parents. . 

It has been frequently held by their 
Lordships of the Privy Council that there 
is no rule in India corresponding with the 
presumption of advancement which is in 
existence in England as in India. If A pur- 
chases property and takes a conveyance or 
transfer in the name of B, B is not a hene- 
ficial owner of the property hut holds it 
in trust for A. There is what has been 
Idescribed as a resulting trust in favour of 
the person who provided the considera- 
tion. In England, however, if the convey, 
ance or transfer is made not to a stranger 
but to the wife or child of the person who 
provided the consideration, then no result- 
ing trust arises. If the transaction is wholly 
unexplained, the law in England presumes 
an intention to benefit the wife or child. 
In India no such rule exists. That has been 


clearly laid down in a DQmber of ca^eSj the 
earliest of which is 13 M I A 232.^ That 
case has been followed in a namber of later 
cases : see 48 Cal 260,^ 56 Cal 944^ and 48 
Mad 605.^ These cases lay down that if A 
provides the consideration and the convey, 
ance or transfer is made in favour of B, 
prima facie A is the benehcial owner of tbe 
property and B is merely a beoamidar. If 
B alleges that it was the intentioD of the 
parties that be ehonld be tbe owner of the 
property by reason of the transaction thee 
the onus rests on him to establish that snehl 
is tbe case. In 48 Mad 605^ cited above, 
this is clearly laid down. In that oase pro. 
perty was purchased in India by an Indian 
out of bis own money and tbe transfer was 
made in the name of his wife. The latter 
alleged that she was the owner of tbe pro. 
perty by reason of the fact that tbe tran. 
sactioD was entered into in pursuance of an 
ante.DQptial arrangement between her bus* 
band and herself. Their Lordships of the 
Privy Council held that the onus of estab. 
liebing euch an ante.Duptial agreement lay 
on tbe wife. In that case their Lordships 
came to the conclusioo that such an agree* 
ment was not proved and accordingly held 
that tbe husband was the real owner of 
tbe property. 

Applying the principle laid down in the 
Madras case to the present easei the onus 
clearly rests upon the plaintiff. Here tbe 
property was purchased by defendants 1 
and 2 in the name of the son. If the latter 
claims the property as bis own, he must 
show that his parents intended that tbe 
property should be bis. In the present case 
it is said that defendants 1 and 2 intended 
to make a gift of the property to the plain- 
tiff, and in my view tbe onus rests upon 
the plaintiff to establish such a gift. The 
learned Subordinate Judge came to the 
conclusion that this transaction did amount 
to a gift in favour of the plaintiff. The 
most important witness in the case was 
Kurban Ali, defendant 1, who, it is to bs 
observed, gave evidence in favour of his 
minor son, tbe plainti ff. Nowhere m bis 

a. MooWie Sayyud Uzhur All v. Mt. 

Fatima. (186940) IS M I A 232 ^ W B 1 
= 4 Beng L B 1 = 2 Bar 622 (P C). 

9. Kerwlck V. Berwick, (1991) 3 ^ 
67 I 0 884^47 I A 276—48 Oal 260 (P 0). 

8. Guran Ditta v. Bam Ditta, U?23) If. 
p 0 172 = 109 I 0 723=66 I A 286—66 Cai 

941 (P 0). ^ . 

4. La8k6bmiab 

(1925) 12 A I R P 0 131 ^38 I 0 82r - » 

I A 286 ^ 48 Mad 606 (P 0)* 
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'Bvidence does l^e state io terms that be 
inteoded to make a gift in fayonr of the 
iniDor plaintiff. In examiDatioD.io.chief he 
aaid : 

1 and my nl/a bad obtained a decree against 
AUmuunlssa /or costs. We executed it and then 
compromise was made. Under the compromise 
AJimunnissa sold the property io soU to the plaio* 
tiff and it will bo In satisfaction of our decree. 
The iacumbranee was payable by the plaintiff. 
We accepted the compromise. Rs. S20I.9'3 was 
fixed as coastderation for the property in suit. It 
was satisfied by credit of Rs. 1576*9«d as our 
decree money and Rs. 625 was left to be paid to 
Wajid Kban. AHmanniasa treated Usman All aa 
her nati (daughter's son). 

He then mentions that be paid wbat ^as 
dae to Wfijid Khan by mortgaging bis own 
property and that he realized this money 
'from the income of the property io soit. 
He then says ; 

Keitber I nor defendant 2 ever acquired title 
'In the property in suit. Plaintiff bad got posses* 
flioD of this property. Neither 1 nor de/endant 9 
'ever got possession ae mallks. 1 collecM rents for 
four years as gaardiao of plaintiff. Blsar AH made 
collection lor one year. He did tbb as be adopted 
^plaintiff aa his son, 

It 19 true that io hie eyidenco Korban 
All enggests that bis eon was the owner of 
the property; but aa I have stated be neyer 
said positiyely that It was his inteDtion to 
gift the property to his son. Other witnes- 
sea who depose to this transaction giyo ao 
entirely different yersion. For example, 
Faiz Mohammad Kban ( P. W. 4) stated that 
in the execution proceedings institoted by 
defendants 1 and 2 against Alimunnissa a 
promise was arriyed at. AlirnuunUsa 
IS alleged to have said that she would 
giye the property in suit to the plaintiff oo 
condition that the decree be declared to 
be satisfied and that the eoeumbraDce oo 
Jawania be paid. This was accepted by 
defendants 1 and 2 and the sale dead was 
•aooordingly executed. The same yersion is 
giyen by Basar Ali (P, W. 7) plaintiffs 
^nole, who is now bis next friend in the 
eoit Aooording to him, during the discos, 
eions leading up to the compromise Alimun. 
'Dissa stated that she would compromise 
only il the Property was purchased for 
Usman Ah. This condition was accepted 
•by defendantrl and 2 and the sale deed 
was AC^Tdiogly ex^uted. Faiz Moham. 
mad Khan (P. W, 8) stated that be was 
.prwent when a compromise was discussed 
and that the talk then was that the pro. 
‘^rty would be purchased for Usman Ali 
'€0 meet his education. 

The learned J udge appears to have thonehi 

wsT™ k.ye 


been made. !□ bis view AlimaoDissa must 
have been kiodl; disposed towards the 
plaialitf and it is reasonable to think that 
she wished to benefit him. At one time 
there can be no doubt, AUmnnoissa was 
very kindly disposed towards defendant 2, 
the plaintiff's mother, and many years ago 
she appears to have given her property. It 
most be remembered however that this 
sale took place io execution proceedings as 
a result of the decree for costs held by 
defendants 1 and 2 against AlimuDnissa. 
There had been long and bitter litigation 
between the parties culminating in the 
attachment of the properties io question. 
In those circnmstances it is somewhat dififi. 
cult to believe that Alimonnissa would 
still be kindly disposed towards the minor 
plaintiff. Further, the witnesses who speak 
of this compromise seem to suggest that 
Alimunnissa refused to transfer the pro. 
perby except on condition that the transfer 
should be made for the benefit and in the 
name of the plaintiff. I cannot understand 
how Alimunnissa was in a position to lay 
down any conditions whatsoever. The pro. 
perty in dispute bad been attached in exe. 
cution of a decree and would undoubtedly 
have been sold unless Alimuonisia had 
come to some arrangement. She was in no 
position whatsoever to dictate her terms. 

‘9 Tery difficult to accept this part 
of the plaintiff's case. 

What is more strange is, that If such a 
discussion and arrangement took place, how 
IS It that defendant 1 makes no reference 
w It m his evidence. All he says is that 
Alimunnissa treated the plaintiff as her 
nati; bub nowhere does he say that this 
arrangement was made as a result of 
conditions imposed by Alimunnissa. The 
evidence of defendant 1 and the other 
witnesses is not consistent, and I find it 
impOTsible to hold that the plaintiff has 
mtablished that the transfer was made in 
his name by reason of an arrangement 
made with Alimonnissa that he should be 
the owner of the property and that it should 
be lor his maintenance and education. Had 
such an arrangement been arrived at it 
IS reasonable to assume that defendant 1 
would have given evidence about it. It has 
beeu suggested that defendant 1 is hostile 
to the plaintiff; bnt there is no sign of that 
m his deposition. HU interests in this oase 
are not adverse to the plaintiff, and if the 

plaintiff 
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It has been further urged on behalf of 
the plaiotifT that the subsequent condoct 
of defendant 1 clearly establishes that a 
gift was intended. After this sale deed was 
executed in the plaintiS s name, his father 
as bis guardian obtained mutation of names 
in the plaintiff’s favour. Thereafter the 
plaintiff’s name appeared as the owner of 
the property and receipts were granted in 
bis name. It is urged that ibis clearly 
shows that defendant 1 recognized that 
there had been a gift in favour of tbe plain- 
tiff and that be was merely managing tbe 
property on behalf of bis infant son. 
Obtaining mutation of names and granting 
receipts and acts of that kind do not estab. 
lisb a gift, as such acts are entirely consis- 
tent with tbe transaction being a purely 
benami one. Had the intention of the par. 
ties been that the plaintiff should be a 
jmere benamidar, mutation in his name 
would have followed and rent receipts 
would have been given in tbe name of tbe 
recorded proprietor. Such acts, as I have 
said, are not ineonsistent with the benami 
nature of a transaction, and indeed such 
acts inevitably follow a benami transac. 
tion. This matter was considered in 13 
MIA 232.^ At page 247, Sir James Colyile 
referring to such acts says : 

Again, when we come to tbe eTidence which has 
been given in tbe suit, It appears to their Lord* 
ships to be all on one side. Aa we hare aaid before, 
tbe evidence of acts of ostensible ownership prove 
nothing: but we have proof, so far as there is any 
proof in tbe suit, of tbe source from which tbe 
money proceeded, that the money was tbe father's. 

The subsequent conduct of defendant 1, 
on tbe other band, tends to show that the 
transaction was a benami one and that no 
gift in favour of the plaintiff was ever 
intended. On 25tb May 1929, defendants 1 
and 2 actually mortgaged the property in 
dispute and in the deed it is recited that 
all other properties belonging to the execu- 
tants, defendants 1 and 2, were already 
mortgaged and accordingly the property 
DOW in dispute was mortgaged. This pro- 
perty is described as having been purchased 
in the farzi name of the plaintiff. There 
are two earlier mortgages dated 12lh 
February 1929 and 15th April 1929 by 
which this property is also mortgaged, and 
in these bonds it is stated that tbe property 
was purchased farzi in the name of tbe 
plaintiff. Another mortgage was entered into 
on 13tb February 1930, and again tbe pro- 
perty is described as having been purchased 
farzi in the name of the plaintiff. These 
transactions require explanation and all 


that counsel for the plaintiff. respondent can 
urge is that defendant 1 must have turned 
dishonest. The learned Judge does not attach 
much importance to these transactions, 
because in bis view defendant 1 was in all 
probability compelled to make these state- 
ments by reason of tbe fact that be bad fallen 
into tbe clutches of the defendants.appel. 
lants. Further, he seems to be of opinion 
that certain of these mortgages were never 
given effect to as alleged by defendant 1. 
I find it difficult to understand why the 
defendants-appellaDts should in the yea; 
1929 have compelled defendant 1 to mort- 
gage this property which was not hU own 
and why they should have insisted that 
the property should be described in the 
mortgage deeds as property purchased farzi 
in tbe name of the plaintiff. It is true that 
at this time defendant 1 was heavily 
indebted and tbe probabilities are that he 
was driven eventually to mortgage this 
property which be bad previously hoped 
to save. In my view, there is no real basia 
for the suggestion that these mortgages 
were tbe result of the machinations of the- 
defeodants.appellants. The fact that tbe 
property in dispute is described in these 
mortgages as property purchased by defen- 
dants 1 and 2 farzi in the name of tbe 
plaintiff is very strong evidence that defen- 
dants 1 and 2 never intended the transac- 
tion in question to be a gift in favour of 
the plaintiff. In my view these mortgages 
clearly negative any intention on the part 
of defendants 1 and 2 to make a gift. 

Tbe learned Subordinate Judge appears 
to have been impressed by tbe fact tbah 
there was no motive for this being a benami 
transaction. Experience has shown that 
frequently benami transactions are entered 
into in this country for no apparent reason 
and this has been commented upon fre- 
quently by their Lordships of the Privy 
Council. Time and again cases appear in 
these Courts where benami transactions' 
have been entered into for no known rea- 
50 n. However, in this case, there was in- 
my view a reason why this sale should be* 
a benami one. The learned Judge appears- 
to have thought that at tbe date of this 
sale, namely 26th July 1926, defendants 1 
and 2 were not financially embarrassed. It 
must be remembered that there had been 
long and bitter litigation between them 
and AUmunnissa; and even before this 
transaction was entered into defendant 1 
had been compelled to mortgage a part of- 
his property. On 11th April 1925, he mort^ 
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gaged certain property for Be. 700 which 
he reqaired to repay preTions debts oo 
bandootes and the coats of the appeal. On 
1st August 1926, be executed another mort- 
gage [Ex. B (7)] for Bs. 300 which was doe 
for bousebold expenses. Oo 8th January 
1927, he again mortgaged his property for 
Bs. 2500 to pay yarious debts; and on 19th 
June 1927, be executed an ijara deed for 
Bs. 937, Bs. 500 of which was required for 
payment of earlier debts. As I have stated, 
in the year 1929 defendant 1 recited in a 
mortgage of 25th May of that year that all 
other properties belonging to himself were 
already mortgaged e.^cept the property now 
in dispute; and be proceeded to execute In 
quick succession other mortgages upon the 
property in dispute. Having regard to the 
fact that a long and expensive litigation 
bad taken place and to the fact that imme- 
diately after this sale deed was executed 
defendant 1 was compelled to execute a 
nnmbec of mortgages, it seems pretty clear 
that on 26th July 1926, defendants 1 and 2 
were financially in a low state. That being 
HO, the transaction may well have been 
carried out in the name of the son with a 
view to protecting the property in case of 
attachments and sales ocoorriog later on. 
That defendants 1 and 2 had no money at 
the time of the sale deed in question is 
clear, boceuso they bad to raise by mort. 
gage the sum necessary to pay off Wajid 
Khan. In my view the situation existing at 
the time of this transaction was fast such 
a one as might induce defendants 1 and 3 
to obtain this conveyance benami in the 
name of their infant sod. 

Having regard to the financial condilion 
of defendants I and 3, it U diCBcuU to be. 
beve that they were io a position to make 
a gut in favour of their son. Nothing is 
suggested as to why they should have 
desired to make a gift at this particular 
time, It ia urged on behalf of the respoo- 
denb that be was the only son of defendants 
1 and 2 and therefore it was only natural 

k w desired to 

benefit him. He had been their only son for 

five or SIX years, and there is no reason 
suggested why his parents should have 
suddenly decided to make this gilt io bis 
favour. Farther it is urged that this gift 
was made in order to provide for the boy's 
|education and maintenance. Parents usually 
icnako provision for the education and main- 
tenance of their children, bub they do not as 

gifts of property to children 
Ifbr such purpose. They may set aside pro. 


perty for sach a parpose, bufc they do not 
as a rule gift the property to the child. The 
BuggestioD that io these circamstauces the 
traosactioo was in fact a gift ia, in my 
view, a most improhahle one. 

In the present case the only facts that 
have been satisfactorily established are that 
the property was transferred to the plaintiff 
as a result of his parents paying the consi. 
deration money. As I have stated, prima 
facie the plaintiff is a benamidar, and io 
my view be has wholly failed to prove that 
his parents intended to make a gift ot the 
property to him. The conduct of the par. 
onts, on the other hand, suggests strongly 
that they never regarded this transaction as 
a gift and always regarded the property as 
their own and which they could mortgage 
io order to raise money for their own pur. 
poses. In my view the plaintiff has failed to 
show that he is the owner of this property 
and accordingly bis claim should have been 
dismissed. In the result therefore I would 
allow First Appeal No. 175 of 1935, set 
aside the decree of the learned Subordinate 
Judge and dismiss the plaintiff’s claim. 
The appellants are entitled to their costs 
in this Court and in the Court below. As I 
have stated earlier in this judgment, Mis- 
cellaneons Appeal No. 16 of 1938 is an 
apfwal by the plaintiff who was dissatisfied 
with the amount awarded to him as mesne 
profits. As I have held in First Appeal 
No. 175 of 1936 that the plaintiff is not 
the owner of this property, it follows that' 
he IS entitled to no mesne profits. Misoel. 
laneous Appeal No. 16 of 1938 is, in the 
ciroamstances, not pressed and I wonld 
dismiss it and make no order as to costs. 

Chatterji J. — I entirely agree. 

D.S./R.K. Order accordingly. 
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gages already created in favour of debts incur* 
red by tbe receiver under iti orders except in 
cate of talveet — Question of priority ought to 
be decided in ordinary way and not in pro* 
ceedtng for leave to execute decree against 
properties in bands of receiver. 

Under tbe Traosler of Property Act a mortgage 
Is the transfer of an interest in s^cifio immovable 
property for tbe purpose of fieearing tbe payment 
at money advanced or to be advanced by way of 
loan. Therefore, after a mortgage has been created, 
wbat is left In tbe owner of the property is bis 
original, full rights minus tbe right wbicb be has 
already transferred in favour of the mortgagee, and 
if thereafter tbe property of tbe owner comes 
under tbe administration of a Court aud tbe Court 
administers it through a receiver, what is being 
administered is not tbe entire interest of tbe owner 
bat only what is left in bim after bis transfer in 
favour of tbe mortgagee. What has already been 
tiauslerred is not tbo subjecUmatter of adminis* 
tration and is therefore not under tbe control of 
tbe Court, and hence a Court while administering 
an estate under mortgage through a receiver bas 
no power to order that the priority of the mort* 
gages already created on tbe estate should be 
altered in favour of a debt incurred by receiver 
under its orders except in favour of salvees ; and it 
makes no difference if the money was ntUized by 
tbe receiver towards the payment of tbe instal* 
meat of tbe bolder of a mortgage decree. 8uch 
question of priority ought to be decided in theordi* 
nary way and not in a sammaty proceeding for 
leave taken by a mortgagee decree* bolder to execute 
tbe decree against the property in the hands of a 
receiver appointed by the Court In administration 
euit between the mortgagors inter se. Tbe proper 
course would be to allow tbe creditors to proceed 
with their execution and face proceedings in which 
the question of priority could in tbe ordinary 
course be decided by an order having tbe force of a 
decree and thus subject to appeal : Si Cal 427^ 
ETvJaincd and 5 C N Jd, Rtf* 

[P 471 C 2; P 472 C 1; P 47 4 0 1; P 476 0 1,2] 
(b) Santal Parganas Regulation (3 of 1872) 
^Applicability. 

All Courts exercising jurisdiction in 8antal Par* 
canas are bound by tbe provisioua of Santal Par* 
ganas Begulatlou, 3 of 1872. [P 477 0 2] 

P. E. Das, J. 0. Sinba and Niraj Ch. 
Gaogoli (io No. 339), Dr. D. N. Mittor 
and Hariaos Kumar (io No. 442), and 
Sir Sultan Ahmed and 8.C. Uazumdar 
{in No. 443) — for Petitioners. 

S. G. Mazumdar and Sir Sultan Ahmed 
(in No. 339). P. B. Das and J. C. Sioba 
(in No. 442), and P. B. Das and N. N. 
Boy (in No. 443)— /or Opposite Parly, 
Order. — These three applications in 
revision are directed against an order of 
tbe learned Subordinate Judge of Bbagal- 
pur in an Administration Suit (No. 617 of 
1928) relating to the Mahesbpur Estate io 
the district of the Santal Parganas. The 
euit was originally instituted at Pakanr in 
the Santal Parganae but was under the 
orders of this Court transferred to Bhagal- 
pur. It appears that in about 1872 the 
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estate was held by Maharani Janki Eumari 
who died on 20th February 1893. By a will 
she bequeathed it to her younger son.Indra 
Narain, her elder son Harendra Narain 
baying pre-deceased her. ludra Narain died 
in 1896 leaving a widow, Badha Peari, 
and four sons Jogendra Narain, Deveodra 
Narain, Jyanendra Narain and Fanindra 
Narain. By his will he had made bis widow, 
Badha Pearl, executrix of his estate. She 
took out probate and administered the 
estate till her death. Thereafter^ the four 
sons of Indra Narain became executors of 
tbe estate under the terms of the will of 
Indra Narain. One of tbe sons, Devendrai 
died leaving a eon Kail Einker who is the 
plaintiff in the administration suit, while 
his uncles are defendants. Bai Bahadur 
Suraj Narain Singh, tbe ancestor of tbe 
petitioners, in Civil Bevision No. 389 of 
1938 bad advanced on SOth April 1674 to 
Maharani Janki Enmari a snm of Rupees 
30,000 and obtained a mortgage from her. 
Certain payments were made and later oa 
tbe said Maharani executed a second mort* 
gage in favour of the Bai Bahadur on 9th 
May 1881. Tbe loans swelled np and on 
6th January 1893 there was a third mort* 
gage for Bs. 1,64,488*8*3 which inoloded 
tbe amounts due under tbe two earlier 
mortgages also which bad remained unpaid. 
There was on the same date another mort* 
gage for one Uo of rupees by the Maharani 
and Eumar Indra Narain io favour of tbe 
Bai Bahadur. Then again on lOtb March 
1894, Kumar Indra Narain who, at that 
time bad become tbe sole owner of the 
Mabeshpur Estate executed a mortgage for 
two lacs of rupees in favour of tbe Bai 
Bahadur. This covered various sums ad- 
vanced which need not be stated in detail. 
Thus, the Bai Bahadur hhld three mort- 
gages, two dated 6th January 1893 executed 
by the Maharani and Kumar Indra Narain, 
one for Rs. 1,64,481 and the other for Bs. 
1,00,000 and a third dated lOtb March 
1894 for Rs. 2.00,000 executed by Kumar 
Indra Narain alone. 

The Bai Bahadur brought a suit to 
enforce the three mortgages in the Court 
of the Subordinate Judge of Murshidabad 
(Suit No. 368 of 1903). The claim was for 
Rs. 10,24,030. Tbe Murshidabad Court was 
selected obviously to avoid the application 
of the special rule of interest prevailing lu 
tbe Santal Parganas, viz. S. 6 of Regu* 8 ot 
1872, though the bulk of the prope«iw 
mortgaged was situated in that district. 
Tbe suit was contested and decreed an 
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there was an appeal by the defendants to the 
Calcutta High Coart where a eompromiae 
was effected. Its terms need oot be men* 
tioned here in detail. The decree was exe. 
cated, an objection to its execution was 
disallowed and ao appeal agaioat the order 
was dismissed on 30tb December 1915. 
Two snita were however instituted in the 
Court oi the Subordinate Judge of Pakaor. 
one in 1914 by Bani Badha Paari, the 6xe« 
oubrix of the estate of her deceased hue* 
band, Eomar Indra Narain, and another in 
1916 by some other members of the family. 
The first snit was for redenaption cf the 
aforesaid three mortgages in fayour of Bai 
Bahadur Suraj Narain Singh on payment 
of Ba. 5,58,000 or for an iojunctioo against 
the eseoutioD of the compromise decree 
which the Bat Bahadur had obtained in 
the High Court, and the second was for a 
declaration that the mortgage decree was 
invalid and in the alternative for redemp* 
tioD on taking acconnts. 

The first suit was by an order of the Cal- 
cutta High Court transferred to Alipur in 
the 24 Parganas, where a compromise wae 
effected between all the parties concerned. 
It was to the effect that the amount of the 
decree of the Bai Bahadur be fixed at 17 
lacs of rupees. This was to be paid in 22 
inetalmenta of fis. 50,000 each and a 2Srd 
instalment of 6 lacs of rupees. Each inataU 
ment was to be paid on 13th April of each 
year (last day of Cbait of the Bengali era) 
commencing from 1917, and the last instal- 
ment of 6 lacs of rupees was payable on 
13tb April 1939. It was provided that in 
case of default interest would be payable 
at 9 per cent, per annum on the amount nob 
paid and in case of two successive defaults 
the entire decretal amount then due would 
be^realizahle ab ouoe. The instalments were 
paid up till April 1934 and then there wae 
a default, and the petitioners in Civil Beyl, 
sion No. 339 of 1936 who are the repre- 
sentatives of the Bai Bahadur want to 
execute the decree according to the terms 
of the compromise. In the meantime Kali 
Hinker Singb instituted a euit for the ad. 
ministration of the estate in which bis 

three nnoles are defendante, The suit which 

was iMtiluted at Pakaur was, as has been 
stated, transferred to Bhagalpur and there, 
under the ctronmsbances which will be 
stated later, a receiver was appointed under 
an order dated lab March 1930. After vari. 
ons changes which will be dealt with later 
the present reviver, Kai Sahib Snrendra 
xtath Basu has been in charge of the estate. 


The decree-holders applied for leave to 
execnte the decree referred to above against 
the receiver, to wbioh various objeotiona 
were raised and in order to appreciate theca 
it is necessary to detail some facts leading 
up to the present receiver taking charge of 
the estate. It appears that in the begin- 
ning of 1930 the executors of the estate, 
who are defendants in tbe administration 
snit, were unable to pay the Instalmenb of 
the decree. holders which was to fall duo 
in the April of that year. On Ist March 
1930 tbe learned Subordinate Judge ordered 
tbe appointment of a receiver. Bai Bahadur 
Nilamani De, a retired Deputy Collector, 
was willing to aot as a receiver and offered 
to find a creditor who would advance 
Bs. 55,000 for tbe immediate needs of the 
estate, out of which Bs. 50,000 was to be 
paid as the instalment due to the decree 
holders in April of that year. This was on 
tbe condition that tbe creditor be given the 
first charge on tbe estate for the money 
advanced by him. The learned Subordinate 
Judge was inclined to accept tbe terms and 
appoint tbe Bai Bahadur as tbe receiver. 
There was an appeal, and by its order dated 
7tb March 1930 in Misoellaneous Appeal 
No. 61 of 1930 this Court upheld tbe order 
to appoint a receiver but did not approve 
of tbe appointment of the Bai Bahadur on 
the aforesaid terms. It observed as follows : 

The question it who should bs appointed 
reesiver of tbs estate. Now the le&rned Subordi- 
bsa suggcttod that Rai Bahadur 
Nilamani De, who Is a retired officer of tbe Govern* 
be appointed receiver upon his oodertaklng 
to find a creditor who will be in a position to 
advance Bs. 65.000. Since the order of the Sub* 
ordinate Judge Mr. Nilamani Da has written to him 
a letter, a copy of which has been given to us by 
Mr. Hasan Imam. ThU la a joint application by 
blmsalf and one Surendra Nath Basu who b an 
advocate of Bhagalpur Court. Therein tbe two 
potlemen intimate to the Court that they are wil- 
ilog to advance Bs. 66, COO as a loan to Ih^ estate 
at an Interest of 16 per cent, per annum on condl- 
iton that the said loan U made a first charge over 
all other charges on Iho whole esUte of Mahosbpot 
Naj and that Rai Bahador Nilamani De ie appoln- 
^ by the Oourt. The coDditione put for* 

<Tu I Bttb.dnr Nil.mftol D. ato impouibl.. 

The io»D propoMd to bo .dranced by him c&naot 
iQ Uw be made a first charge over the prcTloaely 
ewyed ehargu on tbe eeUto and It cannot u 
made . condition prwedent that for tbe adranc. 
of the aforaMid loan he ehoold be appointed as a 
receiver of the estate. It seema to na that in the 
olrcumstancM of the case It U not deelrahle that 
a stranger ehonld be appointed reoelver of tho 
eesase. 

This Court thou ordorsd ^ follows * 

tion .alt. W. furth« dmat‘fhVle?endiS; 


470 Patna Sourendra Mohan 

nill arrange to pay the next iostalment due under 
the mortgage decree wUbio 31st March 1930 as 
undertaken by them when the former appeal in 
this Court by the plaintiO was disposed of. They 
should try to raise this amount by making collec* 
tions from the estate^ and if that be oot possible, 
they should apply to the Court below in time to 
obtain the permission of that Court to raise a loan 
at a reasonable rate of Interest 

Tho defendants were unable to raise 
foods by the date fixed, and the time for 
making arrangements for the payment of 
money was extended till 12th April 1930. 
The instalment was doe for payment on 
13tb April. Bot money could not be arrang* 
ed even by that date and therefore on 
12th April the learned Subordinate Judge 
discharged the defendants from the receirer* 
ship of the estate and Bai Bahadur Nila- 
mani Do who was ready to arrange the 
payment of the instalment money was 
appointed receiver and was authorized to 
raise a loan on a handnote to be executed 
by him on behalf of the Court and then to 
execute a regular registered mortgage bond 
in favour of the creditor by hypothecating 
the entire estate. The loan to be raised by 
him was made a first charge on the estate. 
The facts wore reported to this Court and 
on this the following order was passed: 

Considered letter No. 104 dated the 12th April 
1930 from the Subordinate Judge to the Deputy 
Regutrar and letter dated IStb April 1930 from 
Bai Bahadur NilamanlDe to the Registrar of this 
Court. The Court below intimates that the defen- 
dants hare been discharged as receirers in riew of 
the previous order of this Court Nos. 8 to 11. The 
Sub Judge further states that the new Receiver 
Kai Bahadur Nilamani De has raised Rs. 50,000 
with interest at 15 per cent, per annum, making it 
a first charge on the estate to pay tbe Instalment 
which (alls due on tbe IStb. TbequesUonasto whe* 
thcr the loan raised by tbe Receiver Hat Bahadur 
Nilamani De will be a first charge or not depends 
upon whether there are prior mortgages or not and 
no direction iu that behalf can be made by tbe 
Court at this stage. 

By, this time Rupees 50,000 had already 
been borrowed by tho receiver from Bat 
Sabeb Surendro Nath Basu and Dbirendra 
Nath Ben and paid to tbe decree.bolder as 
tbe instalment due on 13tb April 1930. 
Later on, on 8th May 1930 another Rupees 
15,000 was required for the payment of 
Patni rent to the superior landlord. This 
was also advanced by the said two gentle- 
men in equal shares. The Court while 
sanctioning this loan of Bs. 15,000 directed 
that it would be a first charge if permis- 
sible under tbe law. Later on a mortgage 
bond for Bs. 65,000 was executed by the 
receiver on behalf of the Court in favour 
of Bai Sahib Surendro Nath Basu and 
Babo Dbirendra Nath Sen. 
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Next July Bai Bahadur Nilamani De 
resigned from the receivership and the 
defendants were again appointed receivers. 
They undertook before this Court to pay 
up tbe loans raised by the receiver by Slst 
January 1931, and it was ordered that 
on their default a third party would heap, 
pointed as receiver. They defaulted, and for 
some time Bai Bahadur Suresb Chander 
Chakervarty was appointed receiver: and 
when be was unable to raise a loan, Bai 
Sahib Surendro Nath Basu, the present Be. 
ceiver, was appointed on 18tb March 1932> 
Tbe new receiver represented to tbe Court 
that Bs. 90,000 more was urgently required 
to meet the pressing demands on the estate, 
such as tho payment of patni rent, settle- 
ment cost and arrears of cesses. He was 
authorized on 22nd March 1932 to raise 
tbe money by borrowing. The money was 
advanced by Baba Dbirendra Nath Sen 
(one of tbe creditors in whose favour tbe 
earlier mortgage was executed) Srimati 
Sarala Bala Dasi and Srimati Mangalmoyee 
Sarkar at 12 percent, and tbe Sobordinate 
Judge ordered that this loan was to be tbe 
first charge on the estate if permisBible 
under the law. A mortgage bond for Rupees 
90,000 was thus executed by tbe present 
receiver. It appears that the entire amount 
was utilized in tbe payment of tbe instaU 
mente of the decree- holders doe on Cbait 
1337 (1931) and Cbait 1338 (1932), but it 
is not necessary to examine this in detail 
for reasons which will appear later on* 
Suffice it to say that there are thus out- 
standing two mortgages executed by the 
receivers, one for Bs. 65,000 tn favour of 
Bai Sahib Surendro Natb Base, the present 
receiver and Dbirendra Natb Sen and a 
second for Rs. 90,000 in favour of Dbirendra 
Nath Sen and the two ladies named above. 
When tbe representatives of Bai Bahadur 
Suraj Narain Singh (hereinafter called the 
decree- holders) applied to (be Court admi- 
Distoring the estate for ei^uting the com- 
promise decree of the Alipur Court, three 
sets of objections wore raised. One was by 
tbe receiver who was asked to and made a 
report, the second by tbe judgment-debtors 
of the decree who are defendants in tbe 
administration suit, and tbe third on be- 
half of tbe creditors who were bolding the 
two mortgages from the receiver (herein, 
after called creditors). ^ 

Tbe substance of the receiver's objection 
was that leave to execute tbe decree could 
not be granted till tbe mortgages created 
by tbe receiver under tbe orders of the 
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Court were diacbarged. It was also urged 
that the debts due to the late Bai Bahadur 
Suraj Naraio Blogb aod bis beirs from the 
estate bad not ooly been paid up but there 
•had been excess payment as under the 
special regulation in force in the Santal 
Farganas interest conld not exceed tbeprin* 
cipai and in fact 4 lacs of rupees in excess 
of the principal and interest equal to it, bad 
already been paid. In the end it was urged 
that if permission to execute the decree be 
granted, it should be conditional on the pay- 
ment of the receiver's lien by way of sala- 
ries, loans, management, cost, etc., either by 
the decree-holder or purcbasett whoever it 
might be, before the sale took place and io 
any case before be could be allowed to take 
possession of the estate. 

The objection of the creditors, who held 
the two mortgages executed by the receiver, 
was also to the effect that leave to execute 
the decree could not be granted and, if 
granted, their mortgages should have prio- 
rity over the decree sought to be executed. 
The objection of the iudgment.debtors of 
the decree was that it was not executable 
on various grounds, the main ground being 
that the debts incurred by the estate from 
Bai Bahadur Suraj Naraio Singh bad al- 
ready been overpaid in view of See. 6 of 
Bego. 3 of 1872. It may be mODlioned 
here that the decree- holders be fore applying 
for leave to execute the decree had already 
made an application to the Alipur Court 
for its execution, but they explained that 
they had to do so as otherwise the decree 
would have become barred. The learned 
Bubordinate Judge by bis order dated 10th 
June 1938 gave conditional leave to the 
decree, holders to execute the decree. He 
held the first mortgage for Rs. 65,000 to be 
a first charge on the estate and directed 
that the decree. holders should pay up this 
'encumbrance before proceeding against the 
mortgage properties or, in the alternative 
that they should proceed against them sub. 
jwt to the liability of paying Rs. 65,000 to 
the oroditora. He was of the view that the 
Court in ignorance of the order of this 
'Oourb had made the first loan of Rs. 50,000 
•a first charge on the estate and the remain. 
‘iDg Rs. 15,000 was borrowed for the pro- 
^tection of the estate, i. e. the payment of 
ipatni rent aod the creditors had a salvage 
ixea for this amount. 

As has been stated abovoi three applied, 
tiona m revision were filed against this 
order, Oiyil Revision No. 339 of 1938 is on 
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behalf of the decree>holders who ask that 
the condition imposed by the learned Sub- 
ordinate Judge be withdrawn and the 
order modified accordingly. Civil Revision 
No. 442 of 1938 is on behalf of the credi* 
tors, Dbirendra Nath Sen and the two 
ladies. They ask that the second mortgage 
of Bs. 90,000 created by the receiver under 
the orders of the Court should also have 
priority over the decretal dues of the decree^ 
holders. Civil Revision No. 443 of 1938 is 
on behalf of the judgment-debtors, who 
repeat their prayer that leave shonld be 
refused inasmuch as the debt has already 
been overpaid and in view of certain objec- 
tions raised by them the decree was inexe- 
cutable. 

Cintf Revisions Nos^ 339 and 442 of 1938, 
These two applications, one by the 
decree. holders and the other by the credi- 
tors, are taken up together as the point 
involved in them is the same, namely whe- 
ther the order giving the first charge to 
the mortgages created by the receiver under 
the orders of the Court is permissible 
under the law and, if so, to what extent. 
No law has been placed before us to show 
that a Court white admioistering an estate 
through a receiver has power to order that 
the priority of the mortgages already creat- 
ed on the estate should be altered in favour 
of a debt incurred by the receiver under its 
orders except in favour of salvees, viz. those 
who advance money for tbe protection of 
the estate itself so that the advances bene, 
fit the prior mortgagees as well, for instance 
money advanced for the payment of tbe 
Government revenue or tbe rent due to tbe 
superior landlord which, if not paid, will 
entail forfeiture of tbe property or its sale 
free from encumbrances of prior mortgagees 
or debts incurred for tbe preservation of 
tbe property from destruction or annibila- 
tioh. If debts are incurred (or these pur- 
poses, that is to say for the preservation of 
the property for tbe benefit of all, tbe 
priority is in the inverse order, viz. tbe 
person who advances money last has prio- 
rity over the one who had advanced money 
before him, and so on, Tbe principle of 
this rule of salvage liens which is applied 
in India as a rule of justice, equity and 
good conscience is obvious. If these debts 
are not given priority, the property itself 
is in danger of being destroyed and the 
mortgagee himself will suffer. As the mao 
who advances money last benefits those who 
had advanced money before him, he saves 
(he property for tbe benefit of them alsp 
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aodi therefore, has priority oyer them. 
Tbig 19 conceded by Mr. P. R. Dag who 
frankly admitted that money advanced for 
saying the interest of the decree, holders 
should have priority oyer the decretal debt. 
But apart from this salvage lien, there is no 
right vested in the Courts to interfere with 
mortgages already created on the property 
^hich they are administering through a 
receiver, nor is there any authority for the 
proposition that a Court when administer- 
ing an estate of mortgagors in a suit be- 
tween them inter se has power to destroy 
or curtail the rights of the mortgagees in 
the exercise of its discretion to grant them 
leave to sue on the mortgage or execute^ 
a mortgage decree already obtained. The 
interest of the mortgagee is not really 
involved in any suit between the mort- 
gagors. The paramount right of the mort- 
gagee is outside the scope of a suit between 
the mortgagors* 

A man's property is a bundle of rights 
in it vested in him. If the owner of a pro- 
perty creates a mortgage of itt be thereby 
transfers a part of bis interest in it to the 
mortgagee. Under the Transfer of Property 
Act, a mortgage is the transfer of an inter- 
est in specidc immovable property for the 
purpose of secoiiog the payment of money 
advanced or to be advanced by way of loan 
etc. etc. Therefore, after a mortgage has 
been created, what is left in the owner of 
the property is bis original, full rights 
minus the right which he has already 
transferred in favour of the mortgagee, and 
if thereafter the property of the owner 
comes under the administration of a Court 
and the Court administers it through a 
receiver, what is being administered is not 
the entire interest of the owner but only 
what is left in him after bis transfer ia 
favour of the mortgagee. What has already 
been transferred is not the sobjeot^matter 
of administration and is therefore not 
under the control of the Court. 

There is a good deal of force in the argu- 
ment of Mr. P. B. Dae, appearing on behalf 
of the decree. holders that bis clients had a 
paramount right in the property which was 
not in the least affected by the administra- 
tion suit. The decree- holders were no par. 
ties to it and any order passed in the suit 
cannot in any way affect the rights which 
bad already been created before the pro- 
perty came in custodin Itffis* It is unthink- 
able that, when the cosharers of a property 
•who had already mortgaged it to third 


persona fight among themselves and one of 
them institutes a suit and for the preserve, 
tion of their rights the Court takes charge 
of the property and administers it, it can, 
by any order to which the mortgagee is not 
a party, destroy or diminish the mortgage 
lien either by giviog the first charge to 
newly incurr^ loans or by imposiog on the 
mortgagee conditions which will have this 
effect. The position is so clear that it need 
not be discussed in detail. The only 
exception as has beeu stated is in cases ol 
salvage liens when the Court orders a 
receiver to borrow money for the preserva- 
tion of the property itself. In such cases 
the mortgagee is also bound by this loan 
because if it be not incurred bis own right 
will be destroyed. The learned Sobordicate 
Judge has nevertheless allowed the first 
mortgage of Rs. 65,000 to have priority 
on the ground that the Court bad how- 
ever inadvertently ordered so in respect of 
Rs. 50,000 and the pledge given by the 
Court must be respected and Rs. 15,000 
was borrowed for the protection of the 
property. Let ns examine the two grounds 
separately. 

Sir Snltan Ahmed has supported the 
order and has urged that however wrong 
the order of the Court in respect of Rupees 
50,000 might have been, once it was paeeed 
and the creditors advanced money in reli- 
ance on the promise of the Court, tbal 
promise most be carried out at any cost 
and the Court must exercise all the powers 
which it possesses in order to see that 
nobody suffers on account of its wrong order. 
He relied upon the case in 34 Cal 427 
The learned Subordinate Judge has coi^ 
sidered the case and rightly held that it 
does not help the creditors. The facts of 
the case are these. The head-note is in 
general terms which are rather misleading. 
During the pendency of a suit for partition 
of a family property on the original side o£ 
the Calcutta High Court, some members of 
the family borrowed money on an equitable 
mortgage for paying the patni rent due 
from the estate. Thereafter, a receiver was 
appointed in the suit, and the Court ordered 
the receiver to raise a loan of two lacs of 
rupees for the preservation of the estate. 
It was also ordered that the loan so raised 
would be a first charge on the estate. The 
equitable mortgagee from whom some ol 
the members bad borrowed money brought 
a suit ID the Court of the Subor dinate Judge 
1, Qirdhari IaI v. Dhirendra Kristo, (IMT) 8S 
Qtl 427^11 OWN 1=4 0 L J 49S. 
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of Hoogbly to enforce the mortgage. The 
qaestlon arose whether the mortgage ol the 
plaintiff of the salt or the mortgage created 
by the receiver ebonld have priority. The 
learned Judge of the Court below gave the 
plaintiff a personal decree against defeo* 
dants 1 to S and 9 bnt refosed to pass a 
mortgage decree. There was an appeal 
where there wae difference between Bam- 
pini and Woodroffe JJ. The former was 
of opinion that the plaintiff shonld have 
priority and that the mortgage created by 
the receiver in favonr of defendant 8 being 
subseqaent to it mast give way. Wood- 
roffe J. was however of opinion that the 
mortgage created by the receiver sboold 
have priority. The case was placed before 
Harington J. who npbeld the view of Wood- 
roffe Jm and held that the mortgage of 
defendant 8 created by the receiver sboold 
have priority over tbe plaintiff's mortgage. 
Tbesnit was therefore decreed accordingly. 

It is to be observed that in the above 
case the mortgage created by tbe receiver 
nnder tbe orders of the Court was for pre- 
serving tbe property, and the money wae 
advanced by the plaintiff daring the pen- 
dency of tbe partition sait and therefore 
was eobject to any deoree which might be 
passed in it. In fact, the principle of salvage 
lien was applied • aboot which there is 
DO controversy before ns. Woodroffe J. 
observed as follows (page 437} : 

On tbs other band, tbe reoeWer'e mortgage wm 
ordered to be efleoted by the Cocrt for tbe presar* 
vailoa of the property^ and had It not been so 
effected there might have bean no property, agaiait 
which tbe plaintiff might prcce^ in mis init» 

Harington J. who agreed with Wood- 
roffe J. distinctly relied npon tbe principle 
of salvage lien. His observations (page 441) 
are as follows : 

The question resoUee itself into a very short 
point, via., had the Court power to order that tbe 
rooeiver'e mortgage sboold be a first charge on the 
property ? 

The loan, which the receiver was aothorlaed to 
make, was for tbe purpose orproseryiDg the pro* 
party for the benefit of aU the benedoiaries; it was 
to save the property. 

As U pointed out in Fisher on htortgages, Bdi« 
tion 4, para, 968, there is a notable evoeptlon to 
the gentm rule prior sif Umpors, polior tsi 
yura to be found in advancea, made to save tbo 
wcumbewd property from loss or destruetlon. 
Ih^ese advances, says the learned author, are pay- 
able In priority to all other charges of earUer date, 
and amongst themselves have preoedenee accord- 
ing to the inverse order of their reepeetive dates. 

This principle has already been referred 
to above and is well settled. The case ia 
clearly no anbbority for the proposition 
that the Ooarb can order any loan to have 
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priority over the previous dDcambrancea 
without regard to the ciroomstances of the 
previoos encumbrances and the purpose for 
which the receiver was going to take the 
loan. Sir Sultan Ahmed however did nob 
rely so much upon the decision of the case 
as on the observations of Woodroffe and 
Harington JJ. which are to be found at 
pp. 438 and 442 respectively of the report*. 
Woodroffe J.i while dealing with tbe prin- 
ciple of law that if a Court authorizes a., 
receiver to take a loan for tbe preservation, 
of a property and gives it a first charge the 
order of tbe Court must prevail, observed 
as follows : 

It would be to me A metier of regret, if those 
who on the faith of aesnraoces contained in orders 
by this Conrt, have advanced money to the recei- 
ver, wore not entitled Jo all cases to see that those- 
aunraoces are carried ont. 

Harington J. observed as follows : 

I agree with Woodroffe J. that the conseqaenees 
would ht iauentable, if after nsoney had been 
advanced on the strength of tbe order of the Conrt* 
directing that tbe loan should be a first charge, 
that order is to be treated as a nullify, althongb iP 
has never been set aside. 

It is true that it will be a matter ol 
extreme regret that those who advance 
money on tbe assurance of a Court aro to 
suffer, but it will be much more regrottahlo^ 
if in order to carry ont its promise to a 
creditor the Court robs a third person ol 
hid' joat rights when be was no party ta 
the proceedings in which the assurance 
was given and could not have resiated it- 
In this case however, tbe question of the. 
Court's promise does not in fact arise. It 
is true that the learoed Subordinate Judge 
by his order dated 12th April 1930 autho- 
rized Bai Bahadur NiUmani De to raise 
loans and ordered that tbe loans would 
have priority over other mortgages, but 
this was in entire disregard of the ordere 
of this Court dated 7th March, The learn- 
ed Subordinate Judge whose order is under 
revision has observed that his predecessor 
who gave this assurance to Bai Babadun 
NUamani De did so perhaps in ignorance 
of tbe order of the High Court* This ia 
inconceivable. It was by the order of thia- 
Court that the defendants were appointed, 
receivers and a certain time given to theia. 
to make arrangements for the payment oi 
tbo instalment of Bs* 60,000 payable to. 
the decree.holdere on 13th April 1930». 
and tha order of the learned Subordinate 
J udge appointing Bai Bahadnr NUamani De, 
receiver was passed in continuation of the 
order of this Court when the defendant 
receivers were unable to make arrange^ 
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meats for the payment of the iastalment. 
It is therefore very difficult to imagioe 
that the clear observatioas of the High 
Court escaped the attention of the learned 
Subordinate Judge. Moreover, when the 
matter came up here on a report from the 
learned Subordinate Judge, this Court 
observed that the question of giving prio. 
rity to the loans raised by Bai Bahadur 
Kilamani De would be considered with due 
regard to the rights of those who held prior 
encombrances upon the estate. One of the 
creditors who had advanced first Rs. 50,000 
and later Bs. 15,000 is a lawyer. He is the 
present receiver of the estate. It cannot be 
imagined that he was unaware of the order 
of the High Court or of the law in this 
respect. It seems clear that the creditors 
deliberately took the risk for which this 
Court was in no way responsible. Further, 
whatever may be said about the first loan 
of Bs. 50.000, the additional loan of Rupees 

15.000 was taken on the clear understand- 
tng that it was to have priority if permis- 
sible under the law, and the same is true 
in respect of the second mortgage of Rupees 

90.000 also. 

However regrettable it may be that the 
Subordinate Judge somehow accepted the 
condition that the loan of Bs. 50,000 was 
to be a first charge and later on approved 
of the mortgage bond making the sum of 
Bs. 65,000 a first charge, we are clear that 
the Court will nob be justified in recouping 
these creditors at the cost of those who 
would seem to have a prior right to pro- 
ceed against the estate which could not 
be properly touched in the administration 
suit. The next question for consideration is 
whether it makes any difference that the 
money was utilized towards the payment 
of the instalment of the decree-holders. It 
is clear that it does not. The decree.bolders 
have credited the amount in the decree, 
which to that extent stands satisfied. Be- 
yond this, the loan did not benefit them 
and cannot be said to have saved the mort- 
gaged properties for them; the benefit they 
derived was no more than they were enti- 
tled to and has been allowed for. The learn- 
ed Subordinate Judge does not seem to 
have realized the effect of his conditional 
leave to execute the decree, viz. that it 
would practically deprive the decree- hol- 
ders of at least Bs. 50,000 for no fault of 
theirs; whether the additional sum of Bs* 

15.000 can be given priority on the princi- 
ple of a salvage lien will be considered 
dater. But the order that Bs. 65,000 should 
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be paid by the decree-holders before they 
proceed against the mortgaged properties 
or that they may proceed against the pro- 
perties provided they remain liable to pay 
this amount to the creditors overlooks the 
fact that the decree-bolders will themselves 
have DO means of realizing it from the 
judgment-debtors. There can only be two 
possibilities, either the security is suffioieot 
for the satisfaction of the claims of both 
the decree-holders and the creditors, or it 
is not. Id the former case, the or^itora 
could realize their money (as the decree- 
holders could realize theirs) without the 
former being given the first oharge. But if 
the decree, holders be called upon to pay 
the money as the lower Court has in effect 
done— it is difficult bo see how they can 
recoup themselves. If, however, the security 
is not sufficient to satisfy both the claima 
and if a first charge is given to the credi- 
tors to the extent of Ba. 65,000 this means 
a practical reduction of the decretal dues 
to that extent by a proceeding which more- 
over gives the decree.bolders no right of 
appeal. It amounts to calling upon the de- 
cree-holders to refund a part of what was 
paid to them in satbfacbioD of the decree, 
though the decree would still stand satisfied 
to the extent of the refund. This appears to 
US to be opposed to all canons of justioSi 
equity and good conscience; our attention 
has not bean drawn to any provision of the 
law under which a portion of the decree 
which stands satisfied could be revived 
upon the decree. holders making a refund 
as required in obtaining leave to proceed 
against properties in the hands of the re- 
ceiver. 

An attempt was made in the Court below 
bo prove that the decree.bolders bad con- 
sented to the order of making Bs. 50,000 
as a first charge. The attempt failed and 
the Court has nob relied upon it. There is 
nothing to show that the decree-holders 
ever knew of this order. Even if they 
knew, it was not their doty to appear in 
the administration suit and object, nor 
could they refuse to accept the payment of 
the instalment for which the loan was 
incurred. Assuming, moreover, that the 
Court administering an estate for the bene- 
fit of the parties to the suit can create a 
first charge for loans incurred for purposes 
other than the preservation of the pro* 
perty for the benefit of all concerned (in- 
eluding prior creditors), the question still 
remains whether the creditor can enforce 
the oharge on a decree- holder's application 
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■ior lea 76 to execute his decree against pro- 
perties In the bands of a receiver, ^ben 
the order giving coDditional leave is not 
appealable. This in substance is what will 
happen if the order of the lower Court 
were to stand. A summary proceeding for 
giving leave is not appropriate for settling 
'disputed priorities and Is even less so for 
enforcing them. The proper coarse would 
plainly be to allow the creditors to proceed 
with their execution and (ace proceedings 
in which the question of priority could in 
the ordinary course be decided by an order 
having the force of a decree and thus sab« 
ject to appeal. The object of requiring 
leave to sue a receiver is that the Court 
which is administering an estate should 
know the claims which third persons are 
likely to make agaiust it so that, if on a 
eummary enquiry, it finds that the claims 
are jnst and unanswerable, it may order 
the receiver to satisfy them, and also to 
avoid frivolous and vexatious suits against 
a receiver who is an officer of the Court as 


they will needlessly hamper the admini- 
stration of the estate by the Court. In 4 
P L J 20' at p. 28 it was observed : 

There is no statutory prorUbn which requiru a 
^psrty to take the leave of the Oourt to sue a rcceU 
ver. The rule has come down to us as a part of 
*the rules of equity, biDdlog upon all Eoglish 
Courts of justice in this country. It U a rule based 
.upon public policy which requires that when the 
Court has assumed possession of a property in the 
Interest of the litigants before it, the authority of 
'that Court is not to be obstructed by euits designed 
do disturb the possession of the Court. The in- 
atitotion of such suits is la the eye of the law a 
contempt of the authority oi the Court and there- 
lore the party eonUmplatiog such a suit Is requlr- 

to taco the leave of the Court so as to absolve 
jilmself trom that charge. The grant of eocb leave 
is ^de not Id exercise of aoy power conferred by 
statute but In exercise of the tohorent powor 
■which every Court possesses to prevent acts which 
«on8titute or arc akin to an abuse of Us authority. 

Earlier in the same jadgmenk Malliok J. 
said: 

The gennal principle applying to cases of this 
m which application la made to sue a reeel. 
u .U properties in charge of the Court 

is, that unless the Court Is ealisQed that there b 

if as a matter 

fli course be granted. The onus Is therefore 

forMi^laim foundation 

soc any claim has been made out. 

_ It cannot be said in this case that the 
decree-holders have no claim whatever to 
be tried in the ordinary course by a Court 
of competent jurisdiction. It is true that 
while giving leave to sue a receiver, the 


Court can give directions, but we consider 
it very doubtful whether this power can 
be used to require an applicant (or leave 
to give up a portion of bis claim without 
any good reason on pain of finding himself 
unable to prosecute bis claim, however 
substantial it may be. in the ordinary 
course of justice. It may also be doubted 
whether in this case leave was necessary 
only to execute the decree. As at present 
advised, we are inclined to share the view 
expressed in the following extract from 
Woodroffe's Tagore Law Lectures onBecei- 
vers (Edn. 4, pp. 81>82) : 

That for a suit upon promissory notes and an 
equitable mortgage made by the executors of a 
deceased person whose estate (lacluding the pro- 
perty subject to mortgage) wassubsequcutly placed 
in the hands of a receiver, leave is Dot oecessary. 
It might be urged that though the suit was not 
brought directly against the receiver, leave was 
necessary as the suit was against parties over 
whose property a receiver bad been appointed, 
such receiver being in possession of the mortgage 
premises. But it Is submitted (and the Court 
appeared to be of such cpioioD) that leave was 
unnecessary. Since the receiver's possession would 
not be aQected untU a decree for sale was made 
and the purchaser took posteaslon which might 
never occur, for the executors might discharge the 
debt out of other assets In their bands. If bow* 
ever, a decree for sale was made, an application 
might subsequently be made for leave to take 
possession. 


The reference is to the case in 5 C W N 
15n,^ It ia however nob necessary to pro- 
nounce definitely on this aspect of the 
matter. For assuming that leave is neces- 
sary even to execute the decree, the Court 
is beyond question entitled to examine the 
facts before granting leave, Tbe applicants 
have a decree in tbeir favour and no Court 
has held that it is incapable of execution 
on the grounds which have been raised by 
the judgment.debtors, and which, we will 
deal with, later. In these ciroumstances it 
seems olear that leave to execute ought to 
have been granted as a matter of course 
and that the restriotion imposed upon tbe 
decree- holders is improper. The question of 
priorily, to say the least, is oontroversial 
and ought to be decided in tbe ordinary 
way and not in a summary proceeding for 
leave under the inherent powers of a Court- 
The next question for consideration is as to 
the sum of Rs, 15,000 which is a part of 
the first mortgage executed by Rai Bahadur 
WUamani De under the ordei^ of the Court, 
Tbe lower Court has directed tbe payment 
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of this amonot by the deer ee. holders on 
the ground that the creditors haye a ealv. 
age lien in respect of it. Mr. Das, on the 
other band, has urged that it has not been 
established that the money was in fact used 
for saving the property from sale on ac- 
count of default in the payment of the 
patni rents. The expenditure of Bs. 15,000 
as given by the receiver in his report is as 
follows : 

Bs. as. p. 

Advance made to Babe Snrandra 

Nath for payment of patoi rent of 

Kantjola in the ''ABibam" proce- 
dure ... ... ... 6070 13 0 

Advance made to Upendra Nath Roy 

to pay rents to Naebipur Raj ... 7340 6 3 
Deposited with the Imperial Bank ... 1688 13 9 

Total ...Rs. 16.0C0 

Mr. P. B. Das argued that the payment 
of patni rent of Kankjole was not for the 
preservation of the properties mortgaged to 
the decree* holders. It Is conceded before us 
that the decree, holders were not at all 
interested in Eankjole nor can the amount 
deposited in the Imperial Bank be held to 
carry a salvage lien in any ease. No priority 
can therefore be allowed in respect of the 
two items which amount to over Rs. 7700. 
Mr. Das, while conceding that the amount 
of Bs. 7240.6.3, if paid to the Naahipur Baj 
as rent, could legitimately carry a salvage 
lien on the mortgaged properties, has con- 
tended that the account books have not 
been produced to show that there was no 
money available in the bands of the receiver 
to pay this amount. 

It IS however not necessary to pursue 
this matter further as out of the mortgage 
bond of Bs. 65,000 a very large amount has 
been satisBed and therefore to the extent 
which the loan could properly be given 
priority on the principle of a salvage lien, 
it has already been aatiefied, as will be 
presently shown. But it must be conceded 
that whatever the reason, the Subordinate 
Judge did give a first charge in respect of 
Bs. 50,000 and that the creditors may have 
believed that the remaining Bs. 16,000 was 
being taken for purposes which would 
entitle them to a salvage lien on the pro- 
perty. Though in respect of Bs. 90,000 
these consideratioDB do not arise, neverthe- 
less, this amount also was borrowed under 
the orders of the Court. It is therefore the 
duty of the Court to see that, without 
causing barm to the decree, holders, the 
creditors are not put to loss, as far as it 
may be practicable to do so. At one time 
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we thought of ordering that certain prow 
per ties be ^Id in order to satisfy the claim 
of the creditors, but an examination of the 
figures showed that this course is not really 
necessary. From the accounts given by the 
receiver it appears that the present position 
is as follows : 

_ Rupeeib 

Debt* due to 8. N. Basu sod D. N. 

Sen on mortgage bond dated SUt 
June 1930 after part payment on 6th 
February 1931 ... ... 69, €00 

Intereat for aix years and eight months 
due up to 6th October 1987 ... 63,600 

... 1,06,600 

Less paid op to 6tb December 1938 ... 36,000 

Balance ... 80,6C0 

Debt due to Bm. Sarala Bundrl Debi 
and others on mortgage bond dated 
33rd April 1983 at 13 per cent. ... 90,000 

Interest due from 6th April 1993 to 
8th August 19i0 ... ... 90.00e 

... 1,60,000 

Less paid up to 6tb December 1998 
(approximate!;) ... ... 38,000 

Balance ... 1,47,000 

qband Total ... 3,37,600 

Average payment per year ... ... 66|900 

There is no question of any future iuter* 
est as in each case the interest has already 
reached the amount of prinoipal aud under 
the Santal Parganas Begulalion it oaonofi 
be more. Therefore, in about four years* 
time, the entire debt under the two mort- 
gages can be wiped off and as, it will be 
presently shown, there is going to be stre- 
nuous opposition on behalf of the jadgment- 
debtors against the execution of the decree, 
there is no chance of the properties being 
sold, and the auetiou-pnrohasor being in a 
position to obtain possession of the proper- 
ties, in less than four years*^ time. There 
will thus be no barm in fact if the decree- 
holders are allowed to execute the decree 
unconditionally with a provision that the 
receiver should not be dispossessed of the 
mortgage properties before the end of four 
years or before the satisfaction of the two 
mortgages, whichever event happens earlieri 

Civil Bevition No. 443 of 1938. 

As has been stated before, this is an 
application by the judgment-debtors, whose 
objection against giving leave to the decree- 
holders to execute the mortgage decree 
the Alipur Court on the ground that the 
decree had already been satisfied, rather 
there had been over payment, was oyer* 
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ruled by the learned Sabordinate Judge. It 
^as also contended that the decree passed 
by the Alipor Court was Toid for various 
reasons. The details ol the objeotion need 
not be stated. The learned Subordinate 
Judge bas examined them and has orer. 
ruled them. The question is, howerer, too 
elaborate to be considered in a summary 
proceeding for giving leave to the decree* 
holders to execute the decree. The matter 
can be gone into by the exeonting Court in 
the course of the execution proceeding or 
in such other proceeding as may be taken 
by tbe iudgmaot*debtors. It has already 
been indicated that though at the time of 
giving leave to ene a receiver or to execute 
a decree against a receiver, the Court is 
entitled to examino tbe facts of the case 
and to give directionsi when there is a con* 
iroversial question of law and fact to be 
decided, tbe best course is to give the parky 
who applies for leave to proceed in regular 
Courts of law. This is not a case in which 
it may be said that the decree^bolders have 
no legal foundation for their claim to eze* 
cute the decree. However strong the ob* 
iectioDS of tbe judgment«ddbtor8 may be, 
it is clear that those objeokions should not 
be gone into at this stage, and we therefore 
express no opinion in respect to them. Tbe 
Codings of the learned Subordinate Judge 
in this coDoexioQ which are somewhat 
against the judgmeot^debtors will have no 
binding effect and are set aside. 

Bir Sultan Ahmed, however, asked us to 
direct the decree. holders to bring tbe decree 
to Pakaur for execution. Ik was conceded 
before us that tbe decree could not be exe* 
cuted by the Alipur Court as no portion of 
the mortgaged properties is situated within 
ito jnriadiction. Mr. P, B. Das on behalf of 
the decree, hold era intimated to os that 
fitepa would be taken to bring the decree 
4or exeontion either to Murshidabad or to 
Bun (Birbhum) where some of the mort. 

properties are situated. We however 
do not think fib to give any directions in 
connexion with a matter which is in tbe 
diacrelion of the Alipar Coart sabjeot to the 
Mvisiog^wer of the Oalcatta High Court. 

far of the decree either to Suri (Birbhom) 

or to Murshidabad, it wUl be open to the 

th® matter 

M itneceasary take 

It to the Calcutta High Court. The judg. 

inent.debtors are anxious to have the exe. 

ontion proceeding in the Saflta] Parganas 

«8 Begn. 3 of 1872 is in force there. The 


decree, holders want to avoid that District. 
It has however been settled by the Privy 
Council that all Cooits exerciaing jurlsdio. 
tion in Santal Parganas are bound by ite 
provisions. 

The revision applications are, therefore» 
allowed in these terms. The condition im. 
posed by tbe learned Subordinate Judge in 
giving leave to tbe decree. holders for exe. 
cubing tbe decree is set aside, and in lieu 
thereof it is ordered that the decree.boU 
dors, when advertising tbe mortgage pro* 
perties for sale, do indioate in tbe sale 
projlamation that tbe auetion^parebaaer 
will not be entitled to take delivery of 
possession of tbe properties purchased by 
him within four years from today or till 
tbe two mortgages executed by the receiver, 
one dated 21st June 1930 and the other 
dated 23rd April 1932, are satisfied, which, 
ever event bappeus earlier, and that be 
will not be entitled to any compensation 
or mesne profits for being kept out of pos* 
session. The finding of the learned Bubor. 
dinata Judge about the objections of tbe 
iudgmeot.debtors is set aside, and the quas. 
tions of the validity of tbe decree and of 
its exeeutabiUty are left open for deter, 
mination by a proper Court either in tbe 
execution proceeding or in such other 
proceeding as the judgment-debtors may 
be advised to take. The learned Subordi. 
aate J udge is direct^ to give all facilities 
and help to tbe receiver to pay op the two 
mortgages, aud the receiver ebould be 
impressed with the importance of such 
payment. There will be no order for oosts. 

S.q./b.k. ^pplicafion^ allowed. 
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Fazl Ali and Chatterji JJ, 

Ba^a Shiba Prasad Singh— Defendant 

—Appellant. 

• V. 

Tineouri Banerji and another — 

Plaintiffs— ReBpoudouts. 

Appeal No. 194 of 1937, Decided on 306h 
March 1939. from original decree of Bub* 
Judge, Dhanbad, D/. 8th October 1937 
(•) CoDUacl Act (1S72), See. 16 — Pertpa 

coapromUa ai he had no 

Tho fftot that a person accepted Iho Urms of a 

ccaproinlsoaehe had no oth« option! w^ot te 

tbe test to dsteimine irboth.r comptomlaa is liikVii* 
to be attacked as vitiated b, unduf 

. (b) Contract Aet(l872}, S. Z 
tion may move f,on iWid p«rr‘ ^ ^‘’“**‘*"®* 
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The consideration fora premise need not necee* 
Barlly move from tbe promisee bot may moTe from 
a third party. [P 485 0 1] 

(c) Contract Act (1872)« S. 62** Suit on 
novated contract ^ What plaintiff muit prove 
•tated. 

In a suit based on a novaUd contract the plain* 
tiff mast prove (1) tbe existence of liability under 
tbe original contract and (*2) tbe extlnguisbrnent 
of that liability by tbe novated contract: (1S24) 
207 E B 6S8 and (2S32J 7 AC 345, Bel. on. 

[P 496 C 1] 

(d) Pardanasbin lady— Protection afforded to 
pardanashin ladies in respect of tbeir Iransac* 
tione can be claimed only by them. 

Tbe protection afiorded by tbe Courts to parda- 
nashin ladies in respect of transactioDB entered 
into by them Is tbeir personal privilege ^bicb can 
be claimed only by them or persons claiming 
through their title to any property aSected by the 
transaction and not by a third party. (P 467 C 1] 

(e) Contract ^ Novation — Non*payinenl of 
mortgage money within stipulated period ~ 
Mortgage at long at not diicbarged can be 
aubitiluted by new contract. 

Tho e0ect ol noD^payment of tbe mortgage 
money within the stipulated period is merely to 
furnish a cause of action to tbe mortgagee to sue 
on the mortgage; tbe mortgage remains In force 
60 long as it is not discharged and until this b 
done it can be substituted by a new contract. 

[P 488 C 1] 

P. R. Das, A. T. Ben, N. N. Roy and 
D. N. Sioha — for Appellant. 

Sir Sultan Ahnoad, S. C. Mazumdafi 
G. C. Das, B. C. Ghoso, S. C. Ghose» 
Ham Aougraba Karain Singh and 
P. N. Sanyal — for Respondents. 

Chatterji J< — This appeal arises out 
of a suit on a bandnote executed on SSnd 
February 1934 by tbe defendant-appellant 
in favour of late Kedar Natb Sanerji, 
father of tbe plaintiffs-respondents, for 
Rs. 2,90,000 carrying interest at Re. 1 per 
thousand per annum. The circumstances 
according to the plaintiffs, under which the 
bandnote was executed are as follows: Baja 
Durga Prasad Singh, late proprietor of the 
impartible Jharia Raj, died in March 1916, 
lesTiog three widows: Rani Prayag Kumari 
Debi, Rani Subhadra Kumari Debi {since 
deceased) and Rani Hem Kumari Debi, and 
several agnatic relations including tbe de* 
fendant. According to the role of lineal 
primogeniture by which the succession to 
the estate was governed the defendant sue. 
ceeded Raja Durga Prasad Singh. On 6th 
March 1919, tbe three Ranis aforesaid filed 
a suit (Title Suit No. 48 of 1919) in the 
Court of tbe Subordinate Judge of Alipore 
against tbe defendant claiming the Jharia 
Estate and other properties left by their 
husband with mesne profits. The plaintiffs* 
lather, late Kedar Nath Banerji, looked 


after that litigation in its various stages od 
behalf of the EaDis. The trial Coart decreed 
the suit io part aod both parties appealed 
to the High Court at Calcutta. The appeaU 
were disposed of by the High Court ou 
17tb August 1925 aud tbe suit was reman, 
ded to the trial Court. Against tbe decision 
of the High Court both parties preferred 
appeals to the Privy Council which were 
disposed of in April 1932. Tbe auit waa 
remitted to the High Court on certain 
matters and was finally disposed of by its 
decree dated tbe 11th August 1933. Under 
this decree, the defendant was liable to pay 
to tbe Ranis Rs. 20,04,526.5.0 for mesne 
profits etc. Both tbe parties then applied 
for leave to appeal to tbe Privy Council. 
In tbe meantime, tbe RanU applied to the 
Alipore Court for transfer of tbe decree 
for Rs. 20,04,526.5.0 to tbe Subordinate 
Judge's Court at Dbaobad for execution* 
The parties however entered into compro. 
misa OD 22od February 1934 whioh termU 
Dated the litigation. In tbe course of that 
litigation the plaintiffs' father Kedar ad* 
vaoced to the Ranis various sums, from 
time to time, for litigation expenses for 
which they ezeouted a mortgage bond in 
his favour on 5tb June 1929 for three lacs 
of rupees. By tbe terms of tbe aforesaid 
compromise it was agreed between tbe two 
surviving widows Rani Prayag Eutnarl and 
Rani Hem Kumari on tbe one band and 
the defendant on the other that tbe latter 
would pay to tbe former, io full satisfaction 
of their claims, eighteen lacs of rupees out 
of which be undertook to pay Rs. 4,40,000 to 
some of their creditors including Kedar who 
was entitled to get Rs. 2,90,000 from them 
under the said mortgage. In the compro- 
mise petition, the Ranis gave credit to the 
defendant for the said sum of Rs. 4,40,000 
and for the remainiog Rs. 13,60,000 pay- 
able by the defendant directly to the Rams, 
provisions were made for payment by 
instalments. Accordingly, the defendant, m 
consideration of credit having been given 
to him by the Ranis in the compromiw 
petition, executed in favour of Kedar tbe 
bandnote in question for Rs. 2.90,000. 

The defendant is said to have paid on 
repeated demands Rs. 7,100 only in several 
instalments towards tbe dues on the hana- 
note. The claim has been laid at Rupew 
2,83,550. Tbe defendant contested the suit 
on the grounds inter alia that the band* 
note in suit was without consideration a^ 
obtained by undue influence. 
that it was at the instigation of Kedar that 
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tbe Baqis broQght the Title Suit No. 48 of 
1919, that the Banis who were pardanasbin 
ladies were completely under the mduence 
of Kedar, that he had never advanced any 
money to them for the litigation expenses, 
that the mortgage bond executed by them 
jQ his favour on 5th Jane 1929 was without 
consideration and was obtained by undue io« 
fluence, that at the time of the compromise 
the defendant bad to agree to have the names 
of Kedar and two others entered as creditors 
as they created a situatiou in which the 
negotiations for the compromise would have 
fallen through, if their names were not so 
entered, and the amounts of their dues were 
not so entered, and the amounts of their dues 
were mentioned in the compromise on their 
mere allegation which the defendant was 
compelled to accept for the time being as 
correct and that the defendant in order to 
persuade Kedar not to dissuade the Ranis 
from entering into compromise bad also to 
pay him Hs. 60,000 in cash at the time of 
the compromise. 

The learned Snbordinate Judge who 
heard the suit has decreed it, overruling the 
various defences raised. Hence this appeal 
by the defendant. Mr. P. B. Das, the learn, 
ed counsel for the appellant, hae urged the 
following points: (1) That the handoote 
was executed under undue influence exer. 
cised by Kedar. (2) That the handoote was 
without consideration. (3) That the suit as 
framed being based on a novated contract, 
the plaintiff must establish, firstly, that the 
original debt in fact existed, or in other 
words that the mortgage bond dated 5th 
June 1929 executed by the Rauis in favour 
of Kedar was for consideration, and Rupees 
2>90,000 was due on that mortgage at the 
time of the novation; and secondly, that 
Kedar extinguished that debt. (4) That the 
novated contract, having been entered into 
after breach of the terms of the original 
contract, was bad in law and is therefore 
unenforceable. I shall deal with these 
points in the order in which they have 
been mentioned. 

PointNoXl )^ — Undue influence has been 
defined in S, 16, Contract Act, as follows : 

J? ^ Induced by undae Inda- 
^ between the 

tion to domioate the wlU of the other and 

S^oth^! ° ov.r 

• ^^®°°O 0 ofproTing that the handaoto 
in suit (Ex. l) was execnted nnder nndna 
mflae^o undoobtedly lay upon the defen. 
dant. He must therefore eatablieh that his 


case comes within the purview of S. 16 just 
Quoted. Here I should do well to reproduce 
the haudnote (Bx. l) which runs as follows: 

On demand I, Sbiba Prasad Singha of Jbaria, 
District blaobbum^ promise to pay to Babu Kedar 
Kath Baocrjee of Jbarla or order the sum of rupees 
two lacs nicety thousand (Rs. 2,90.000) ooly with 
interest thereon at Re. 1 (one rupee) per one thou* 
sand per annum for ralue received as per memo 
below : 

Rupees 2.90,000 beiog the amount duo (o the 
said Babu Kedar Nath Bacerjee from Rani Prayag 
Komari Debi and Rani Hem Kumari Debi of Jba* 
ria which upon my ondcrtakiDg to pay cghasbeen 
credited by them in the decree obtained by them 
against me in T. 6. No, 48 of 1919 in the First 
Court of Subordinate Judge at AHpore, as per 
compromise petition of even date filed in the said 
Court. 

(Sd.) Shiba Prasad Singha. 22>2-8^. 

The bandnotc thus specifically refers to 
the compromise petition (Ex. 2) of the same 
date, that is 22nd February 1934. The 
petition was filed in Court on 25th Febru. 
ary. The compromise was duly recorded by 
the Court and admittedly ib has been acted 
upon. The arguments addressed by Mr, Das 
on the question of undue influence may be 
summarized as follows. Kedar was the Pri. 
vate Secretary of the previous Raja Durga 
Prasad Singh and alter bis death became 
the Private Secretary of the defendant. 
While be was in the defendant's service in 
that capacity he, with selfish motives of his 
own, instigated the Banis to bring the Title 
suit of 1919 against the defendant. It wae 
a frivolous suit because the defendant had 
suc^eded to the estate and came into pos- 
session of it ID 1916 without any opposition 
from the Banis. Kedar was dismissed from 
the defendant's service in or about August 
1919 and then he openly took the side of 
the Ranis and carried on the litigation on 
their behalf. Throughout the course of that 
litigation the defendant was always anxi. 
ous to meet the Ranis face to face with a 
view to bring about a settlement. The Ranis 
were then living in Calcutta and Kedar, 
who had complete control over them, per- 
eistently thwarted all attempts at compro* 
mUe and did not allow the defendant even 
a chance of meeting the Ranis. The suit was 
eventuaUy dismissed so far as the claim to 
the impartible Jharia Raj was concerned • 
but It was deor^ with regard to some 
other properties including some moveablea 
which were found to be the separate acqui- 
eitiODB of the decewed Raja. While the ap. 
peals to the High Court were pending, the 
Rama executed the trial Gonrt's decree and- 

p^^opwtiea decreed, 

After the decision of the Privy Council 
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^bich the decrees of the trial Court and 
i^be High Court ^ere varied io some res- 
-pects the defendant applied in the Alipore 
'Court for restitution claiming by way of 
mesne profits about four lacs of rupees. On 
4 be other hand the Banis* claim (or mesne 
profits in the original suit itself having 
been decreed for Bs. 20,01,526.5.0 by the 
High Court on 11th August 1933 after re. 
mand from the Privy Council, both parties 
applied for leave again to appeal to the 
I^rivy Council. 

In the meantime the Banis applied to 
the Alipore Court for transfer of the decree 
4,ot Ba. 20, 04, 526. 5-0 for execution to the 
Subordinate Judge's Court at Dbanbad. 
When the defendant'a application for resti* 
tutioo and the Banis' application for trans- 
fer of the decree were pending in the Alipore 
Court and also the application for leave to 
appeal to the Privy Council with regard to 
mesne profits were pending, the defendant 
was obliged to agree to a compromise on 
the terms dictated by Kedar. The defen- 
dant apprehended that if the Banis' decree 
for over twenty lacs of rupees was transfer- 
red to Dbanbad and was executed there 
ills whole estate was likely to be sold np. 
So then on the evening of 2l8t February 
1934 it was proposed on behalf of Eedar 
who was then lying ill in Calcutta that 
the defendant would baye to pay Bupees 
60,000 io cash immediately and would 
have to execute a bandnote for Bs. 2,90,000 
in fayoQr of Eedar failing which there 
could be no possibility of any compromise: 
the defendant had to agree to the proposal. 
Accordingly he paid Be. 60,300 in cash on 
the night of 2l9t February 1934 and on 
the following day be executed the band- 
note (Ex. 1) in fayour of Eedar and also 
signed the compromise petition (Ex. 2), If 
the defendant could be allowed to meet 
the Banis he could have obtained far more 
fayouFable terms. By virtue of the position 
which Eedar acquired in relation to the 
Banis be was in a position to dominate 
the will of the defendant and by using 
that position he obtained from the defen- 
dant not only the bandnote in suit bnt 
also Bs. 60,000 in cash. As regards the 
bandnote, tbe consideration of Bs. 2,90,000 
was no doubt credited by the Banis; but 
if this sum of Bs. 2,90,000 bad to be paid 
directly to tbe Banis it would have formed 
^art of tbe stipulated instalments and in 
that case, wonld have been payable after a 
tong time. Tbe facts involved in these argu- 
ments refer partly to the period before the 


final decree in tbe suit was passed by the 
High Court on 11th August 1983 and 
partly to the period following that date 
and ending with 22Dd February 1934 when 
the bandnote in suit was executed. Id this 
suit we are coDcerned with the latter 
period and particularly with the evente 
that immediately preened the execution 
of the bandnote in question. 

In support of bis argument that tbe 
Banis were entirely under the bfiuence of 
Eedar, Mr. Das has referred mainly to a 
series of letters (Ex. C series) written by 
Eedar between 20th July 1919 and 29th 
August 1921 to bis elder brother Bamkalpa 
Mahatha, now dead. To have an idea of 
these letters it will suffice to refer to two 
of them, namely Ex. 0 and Ex. 0 (3). Ex. 0 
which is dated 20th July 1919 contains 
the following passage : 

Please Under my bleaslogs to Baneiwar aod 
ehoniog thla letter to him please UU him that he 
will not only gee expense# for a year but besldee 
that io case tbe case succeeds he will get one hun- 
dred bighae of coal land. If he loses fals sertloe, 
we aball pay him his wages. 1 am reepondbls lor 
this. 


Baneswar referred to herein was the 
Baja's record keeper. Ex. 0 (3) which U 
dated 9tb April 1920 rnns as foUows : 
BespecU, 

1 have received your letters by post and through 
Mohan 8iogb and the Ulegrams as well and sub- 
mitted the same to tbe Rani Sabebas. Baman hu 
come here, bat he has not been able to do any- 
thing. Day before yesterday the Baja was standing 
before the door of tbe lodge of the Ranis from 
7-30 to $.80 P. u. and tried his best to enter in- 
side. None o! tbe sepoys allowed him to go and 
the Rani 8abebas did not at all take any inforsu- 
Uon. Srikantba Babo wanted to eee him. But tbe 
Banb having forbidden him be too coold notcoxne 
dowD-stalrs or eee him (Raja). As I was not well 
I was not in tbe bouse of the Banis at that time. 
Bat already 1 have made all ihearrangemeota . • • 
Baja was Insulted in each a manner tbat fecllnp 
are estranged to the extreme. Now Ood Is the oiuy 
hope. I shall Inform from Court theresaU ol the 
case tomorrow. I hear that some people have gb®® 
some hope that the Baja will try once more. Let 

me see what happens 

BespeotfuUy yours, 

(9d.) Eedar. 

Bam.n Babaji la trying hi. utmost hut ^ 
wou’t U able to do anything. You rest 
that 1 have already made arrangements 
it. 1 have written a lollor to Ashn Babaji. what 
^111 Baman do with demi papers? la the iopg 
run he will be imprisoned for forgery, ^ke jlgna- 
tare of a pardanashln lady is nothing. Alter i 
finished this letter I received your letter of yest^ 
dav. Meharani has not come. Raman has 
DO doubt. But seeing the attitude of (torn) w- 
kanta Babu and the BanU he U unable to Join 

perosal of all tbe letters do floobt 
leaves an impressiOT tbat Eedar wbo 
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admittedly lookiog after the litigatioti oa 
behalf of the Banis at least sioce after be 
left the defendants service, bad great 
indaence over the Banis and wanted to frus* 
trate all attempts on the part of the defeo. 
dant to bring aboot a compromise. On the 
question whether Kedar actnally instigated 
the suit these letters throw do light. On 
this pointi Mr. Das however relied upon 
the evidence of Harakali Bose (D. W. 6) 
which is said to be supported by the 
accounts (Ez. P series). The learned Sub- 
ordinate Judge has not accepted Harakali*3 
eviddnoe and we do not find any sufficient 
reasons to take a different view. Bat even 
assuming that what Harakali Bose said is 
true, namely that Eedar went to him and 
asked for his help in the Jbaria succession 
sait» to be Sled by the Banis, all that can 
be said is that Eedat was helping the 
Banis from the very commencement of the 
suit. It does not follow that Eedar actually 
instigated that suit. Bot to my mind the 
questions whether Kedar instigated the 
institution of the suit and whether he exer- 
ted bis influence over the Ranis so as to 
prevent any compromise between them 
and the defendant before the decree dated 
11th August 1933 are not at all relevant 
for the purpose of this snit. Let ns consi. 
der how matters stood when the handnote 
m suit was executed. At that time the 
Rams application for transfer of the decree 
for over twenty laos of rupees was pending 
in the Alipore Court. This application bad 
been flled on 30bh October 1933 [vide Ex 
3c). In Noyemher 1933 there was a talk 
of compromise and the terms were practi- 
cally settled and embodied in a draft peti- 
tion (Ex. P) which was approved by the 
defendant b pleader. Mr. H. K. Banerji. on 
39fch NoTember 1933. Bat this compromise 
fell through as the defendant backed oat 
nnder the advice of bis Oaloatta coansel. 

fk compromise 

UiiX. t) the defendant was to pay to the 

Bams nineteen lacs of rnpees and the 

therein, were more 

SQbeeqaent com. 
promise dated 22nd Febtaary 1934. He 

“J®®. coal lands to Kedar 

Ex F ““promise andet 

io bis evidenoB 

tnat ODC and half month aftar 


1 said 1 would consider ; 20*25 days after. Ambica 
Baba seat word that Jagat bad come aod that I 
should go with Rs. 60,000; I then came with this 
earn to Amblea's boose. 

Again he says : 

I was considering tbe terms myself, so did not 
seek legal advice in Calcutta; tbe matter 1 consi- 
der to bo important; for 10*15 days 1 was seriously 
thinking over tbe matter; I concluded that it 
would be good if compromise could be affected on 
terms offered to me. 

He also says : 

Co 2K2. Jagat and later (Ambica) told me so ; 
l.e.. aboQt tbe 3 bandnote monoye being so credit- 
ed ; 1 agreed ; I did not object to execute baud- 
note In salt: nor that I was executing U. In days 
before tbe lawyers ; none forced me to do so; I 
wUHngly (khosite) executed it. Jagat read over tbe 
compromise; I willingly executed it; Ranis are 
being regularly paid under it ; 1 am ready to act 
under it la Us entirety. 

It should be noted here that Jagat refer- 
red to in tbs evidence was tbe Banis 
pleader and also represented Kedar who 
was then lying in Calcutta, and Ambica 
was the pleader of tbe defendant at Bban. 
bad. This Ambica Babn has been examin- 
ed as D» W. 4. He says : 

At that time he (defendant) was under no Inf u- 
ence or compuhlon. l.e. at execution of the band- 
note aod tbe compromise. Raja agreed to nav 
Re. eighteen Uce to tbe Raols. ^ ^ 

He farther says: 

Draft was being prepared by bis pleaders of their 
own ^rd; between 2 to 9 days after information 

^ “I* <^ef«ndsnt) the draft formed basis 

of Ex. 2, with additions and alterations. 

Exhibit 2, it eboold be remomberedi is 
tbe compromise petition dated 29nd Feb- 
ruary 1934. From all these sfcatemonte, it 
IS obvioQs that tbe defendant was anxioos 
for a compromise and when the terms ware 
offered to him he was oonsidering them 
himself and also took the advice of hia 
l^al advisers in regard to them. He reject. 

fFx u ‘t® oompromUe 

KHjx. dj RQd wheD he wae offered better 
terms be accepted them and oUimately 
apeed to the oompromiBo as embodied in 

Signed by three of bis pleaders at Dhan. 
otiv Baaarii. Ambica 

il- Jatindra 

Nath MnUiok, pleader, and Gnaendra Nath 

Boy. advocate, both of Bhanbad. In these 

will nf waition to dominate the 

Will of the defendant. The parties viz 

on t^ other, were at arms' length. Kedar 
offers certain terms which were considered 

Mr *n® accepted by him 

Mr. Baa has argued with great vehlmeno^ 
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that the defendant accepted the terms as 
he had no other option. If this be the testi 
then almost every compromise in a litiga* 
tioD is liable to be attacked as vitiated by 
nndoe influence. The defendant being bis 
own master thought over the matter seri* 
ously for 10-15 days and then decided to 
accept the terms offered. Mr. Das had laid 
mncb stress upon the fact that the defen- 
dant bad to pay Bs. 60,000 in cash to 
Eedar for effecting the compromise. But 
this Bs. 60,000 is outside the terms of the 
compromise petition (Ex. 2). Ambica Babo 
(D. W. 4) himself says that Bs. 60,000 was 
not mentioned in Ex. 2 as it had no con- 
cern with it. We must coneider the compro- 
mise petition with reference to its own 
terms. If we And that the defendant will- 
ingly agreed to the terms of the compro- 
mise! as set forth in the petition (Ez. 2), it 
does not matter whether willingly or on* 
willingly he agreed to pay Bs. 60,000 to 
Eedar or whether that payment was legal 
or illegal. We are informed that the defen- 
dant has already instituted a separate suit 
against the plaintiffs for refund of this sum 
of Bs. 60,000, and we must therefore, re- 
frain from expressing any opinion with 
regard to the payment of that sum which 
may prejudice the trial of that suit. It 
will suffice for our present purpose to say 
that, so far as the terms of the compromise 
as embodied in the petition (Ex. 2) are 
concerned, the ddfendant voluntarily accep- 
ted them and he also voluntarily executed 
the bandnote in suit (Ex. l). As regards 
the compromise, the defendant himself 
admits that be is ready to act under it in 
its entirety. It has been contended by 
Mr. Das that the defendant might have 
voluntarily accepted the compromise and 
signed the petition (Ex. 2), but he did not 
voluntarily execute the bandnote in suit. 
This is a distinction which I am utterly 
unable to appreciate. The bandnote forms 
a part of the compromise and is specifically 
referred to in the petition (Ex. 2) and the 
amount of its consideration was credited 
against the total amount of 18 lacs of 
rupees which was payable by the defen- 
dant to the Banis under the compromise. 

Further, the matter is olinobed by the 
defendant's own admission that he willingly 
(kkusite) executed a handnote. The verna- 
cular word khusite is very expressive and 
excludes the idea of any outside influence. 
To explain away this admiasion, Mr. Das 
has very ingenuously argued that when on 
the evening of aist February 1934 the 


defendant was told by way of an ultima, 
turn that compromise was possible ouly if 
be immediately paid Be. 60,000 to Eedar, 
his will was overcome and he had to accept 
the terms in a state of utter helplessness 
and once having done so, his freedom of 
consent was gone and therefore, when on 
22od February 1934, he signed the com- 
promise petition and executed the hand- 
note, be did so while he was still under the 
stupor of the influence already caused and 
not as a free consenting party, though he 
voluntarily set bis band on those docu- 
ments. But, it must be remembered that 
the compromise which was concluded on 
22Dd February 1934 was preceded by 
negotiations which were going on since the 
previous January and terms had already 
been offered by Eedar which were being 
considered by the defendant. In this con- 
nexion I may refer to the following state- 
ments of Ambica Babu, (D. W. 4) : 


The DegotiatloDs of 1933 November fell through 
as defendant's counsel advised him, not to accept 

the terms Talks were revived in January 

1934, Jagat came again and spoke to me of com. 
promise; I saw Raja abont It; in result. I went to 
Calcutta and saw Redat at end of January or 
begfnning of February; I knew that unless be 
agreed to the terms, no .compromise was possible, 
he had absolute control over the litigation; Jagat 
was there, when I talked with Eedar; Jagat open, 
ed the subject of compromise. Kedar said It was 
DO use, as his terms were oot accepted, i. e. of 
November 1933; after discussions, he agreed to 
compromise, if ^ja paid bimRs. one lao, in place 
of proposed lands, finally he agreed at Rs. 60,000, 
be spoke about his dues under a mortgage, from 
Ranis and also of claims of Jagat and Nagen, i* e. 
if Raja paid up dues of these three persons, he 
would see that Raja got credit for the same. He 
said that if Raja refused to pay these three lacs, 
Rs. 60.000 and Rs. 100.000 were stated to be duce 
of other two respectively; I said that I would 

inform Raja I came away and inform^ 

defendant, of the terms. Raja said that he would 
consider, some drafts were being prepared, mean- 
while; on Hist February Jagat came to my 
bouse, while I was talking over the oompromise 
with Beni Tewari. between 6 and 7 P. 
wanted the matter to be fioiebed, 1^* 
compromise would never be effected; he said that 
Rs. 60.000 must have to be deposited that very 
Diffbt and that as cash payment was not 
the Raja most execute bsndnotcs in favour of said 
three creditors, by the next day, ^fore the wm- 
promise was signed; be also said that 
to be paid rupees eighteen lacs minus these thr« 
Bums; and that unless these Urma were Imme- 
diately accepted, there would be no compromise, 

Thus, it appears that the terms inolufl* 
ing the payment of Be. 60,000 that were 
offered to the defendant on the evening oi 
2l8t February 1934 were not at all new to 
him and be had already sufficient tim 9 to 
consider them. Dnder the terms of tM 
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it&it compromise (Ex. F) of 1933, the de. 
fendant ^as bo pay sinebean lacs of rupees to 
the Banis. Under the present compromise the 
amoant ^as reduced to eighteen ]acs» pay. 
able in more easy instalments, out of which 
credit was to be giTen to the defendant to 
the extent of the sums which he was re. 
qnired to pay to Kedar. Nagen and Jagat 
as demanded by Kedar. As it was not pos. 
sible for the defendant to pay the sums to 
these three persons in cash which were 
settled at Bs. 4,40,000 he was given the 
option to execute three bandnotes in favour 
of those persons. As against the additional 
sum of Bs. 60,000, which had to be paid to 
Kedar for effecting the compromise his 
original demand at the time of the pre. 
vious negotiations in November 1933 was 
100 bigbas of coal lands. In January 1934, 
when negotiations were revived, Kedar had 
first wanted one lac of rupees and even, 
toally he came down to Rs, 60,000. The 
defendant had sofBeieot time to think over 
the matter and when on the evening of 
2l8fe February 1934 be found that the 
terms that were offered to bicn were more 
favoorable to him he readily agreed to 
them. A draft of the compromise petition 
had already been made* and it was com* 
pleted and executed on 22od February 
1934, and at the same time the handnote 
in snit was executed. Under these circum* 
stances I find it extremely diflSeult to bold 
that the defendant executed the handnote 
in suit under undne inffnence. 

On these findings of fact no question of 
law arises, but; in deference to the argu- 
ment of Mr. Das, I should here deal with 
a case cited and most strongly relied upon 
by him, viz. 1 I A 241.^ According to his 
contention this case lajs down certain 
principles which may appropriately be ap. 
plied to the present case. The facts of that 
case were briefiy these, The zamindar of 
an estate called Matungapuri, died leaving 
three ohildleas widows and a minor un- 
divided half-brother. Immediately upon hia 
aohlh hia brother was recognized by the 
auMiorities as zamindar in September 1864 
and the Collector took charge of the zamin- 
dari under the Court of Wards Act, the 
widows accepting some allowance from the 
Collector for their maintenance. In the year 
1866 however, they discontinned their re- 
ceipfc of maintenance and set np a claim to 
the zammdan on the g round that the half- 

1 . Ch«My v. Renga KtlOwa Un'thu* 

Naiokar, (2878-74) 1 I A an ^ 
27 W R 148^18 Beng L R 60S (P 0), 


brother was of illegitimate birth, and that 
they were entitled to it by inheritance ; 
and, on 2Iat December 1866, notwithstand- 
ing a prohibition of dealings with them 
issued by the Collector under the Court of 
Wards Regulation, 1804, they entered into 
an agreement with a certain banker who 
was to finance them in the intended litiga- 
tion and also to meet their maiotenaoce 
expenses. On 6tb May 1867 the widows 
executed in favour of that banker, a bond 
for Bs. 20,000 payable with interest at one 
per cent, per annum. In September 1868, 
the banker institoted a suit in the name of 
Lekbamani, the senior widow, against the 
Collector as the agent of the Court of 
Wards and representative of the minor 
zamindari's estate, for the recovery of the 
zamindari and other properties. The zamin. 
dar, who bad then just come of age, was 
put in possession of the zamindari by the 
Collector on 23rd Jnly 1869. Lekbamani 
immediately, on 28th July 1869, applied to 
the Court to make the zamindar a party to 
the suit, and he was made a dofeodanb on 
2nd August 1869. On the application of 
Lekbamani commission was issued to take 
the evidence of the three widows and the 
late zemindar's sister in their palace. The 
Commissioners arrived at Marungapuri on 
11th August 1869. Immediately after the 
arrival of the CommiasioDers, Lekbamani 
proposed to the defendant that the suit 
should be settled, whereupon he executed a 
razeenamah by which he assigned certain 
villages to the widows for their mainten. 
ance. and be also at the instance of the 
banker, executed in hie favour a bond for 
Bs. 67,000 the material part of which was 
as follows : 

With reference to the dealinge which you had 
berotofore held with Lekhamaul and others, 
widows of my eider brother Tirumalal Poooba! 
rcaiirer, the Ute samindar. on account ol their 

bond 

lot KB. 20,000, and an agreement (or Ra. 1,00,000 
the accounts being adioelcd up to date, the sum 
which was found due by them, ood which alone 
was assigned to be paid by mo Is Rs. 67 000. As 
I hare undertaken to pay you the same, I hereby 

wUhln 80th September of the current year, atS 
get back this bond, and the bond and ^reement 
to on failure to pay tS mon?r 
prescribed time, 1 bind myself to 
pay you on demand the said sum of Rs 67 ooa 
« lth .k one.half pet «at. ir iensSS? 

and reedve back this and Ae nfotewif bonds? * 

The razeenamah was presented to the 
Court, but on the objeotion ol the counsel, 
who had at first appeared lor the Collector 
aotiDg as guardian and then lor the zamin. 
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dar (defendant), it was rejected by the 
Court and the litigation proceeded through 
all the usual stages irrespectiye of the 
razeenamah. The banker then sued the 
zamindar to enforce the bond for Bs. 67,000. 
The latter resisted the suit on the ground 
that the bond had been obtained from him 
by threats and fraud and without consider* 
ation, just upon bis attaining majority, and 
in the absence of any legal advice. The 
trial Judge dismissed the suit holding that 
the bond was obtained from defendant 
onder undue influence and threats and was 
withoot consideration. There was an appeal 
to the High Court which was dismissed 
and a further appeal to the Privy Council 
was also dismissed. The following passages, 
from the judgment of their Lordships of 
the Judicial Committee, were relied upon 
by Mr. Das : 


What was roaUy the position ol the parties 7 
Here was a snan who had originailj nothing at all 
to do with this family. All the members of the 
lamiij appear at first to have been agreed that 
this young boy was the trne heir to the zamindari. 
The widows afterwards, then, either of their own 
mere motion, or at the Instigation of the plain* 
tif! or his agents, determined to dispute that title. 
They next deprived themselves of all freedom of 
action with respect to the suit which they tbonght 
fit to bring, by giving the interest and the powers 
which are given by the agreement B to the plain- 
tifl . . . . It is snfficlent for them to say that they 
are dealing with a person who bad got up, or at all 
oveota intervenod, in a suit with which he bad no 
necessary concern; who bad made himself doml- 
HUS litis in that suit, and had ac/iuired over the 
plaintifis in it the power of preventing them from 
doing what they felt to be right and just; and 
from Interested and corrupt motives was exercising 
that power. The zamindar must be taken to have 
been the legltlmato heir; and even U the widows 
had bona fide entered into the litigation to dispute 
that legitimacy, it is perfectly cleat that at the 
time when this transaction took place they bad 
come to a better mind, and had satisfied them- 
selves that the right thing as regarded the boy and 
as regarded the family was to acquiesce In his 
title, to admit his legitimacy, and to allow him to 
remain zamindar. 

Their Lordships think It would be contrary to 
every sound principle of justice and of policy to 
permit a person who had acquired this sort of 
irregniar interest in a suit, and a power which 
cannot be safely conceded to any specnlator, to 
make his power of preventing a family arrange- 
ment so just and proper from being carried into 
effect, the means of extorting a large sum of money 
from the person whose title bad been uujustiy 
challenged. The case however does not rest here. 
The transacllon was not one entered into between 
two persons each of whom was capable of Uking 
care of himself. Hero was a boy of eighteen with- 
out proper counsel or assistance, for such of h 
Mrranta as gave him any advloo thooght wlrt 
him, that he ahoold do nothing until he could see 
the OoUoctor; and hla vakeel, who is reprinted 
as hla l^al advUer In the matter, disowns having 


given him any counsel, and has been treated sa 
having failed in his duty in refusing that coonael 
There is moreover clear evidence that be wai 
threatened with the consequenees of not Immedi- 
ately acquiescing in the plaintiff's demand; that 
these throats were addressed by a powerful man to 
a boy, and were therefore likely to disturb hU 
mind and render him incapable of acting as a free 
agent. Whoever has bad to do with litigation in 
India must know that such threats are of Ur 
greater weight there than they would be in this 
country. This suit was one in which the leglU. 
macy of the respondeat was called in question; 
and the person threatening was a person conver- 
sant with law-suits, a person of great wealth and 
great power; and we all know how easy it is in 
India, upon such an issue as that, to get up any 
amount of false evidence, and that it is not because 
a man has a true case that be is sure to bring it 
to a successful issue. Their Lordships think the 
Judges of the High Court have rather understated 
the ease when they treated the threats as threats 
only of consequences perfectly legal; for (putting 
aside the threat as to suing on the note for Rupees 
611,000. which is not so satisfsotorily proved as the 
others) they think that the threats proved may 
woH be taken to be threats of carrying on tbs liti- 
gation against the respondent pet /oi cut ne/cs. 
In any case they were threats which overcame bis 
free will, and induced him, contrary to his own 
judgment and his own sense of right, and without 
any evidence that any such sum as was claimed 
was due, to execute the bond extorted from him. 

To my mind, the facts of the above case 
are easily diatingaisbable from those of the 
present. There the razeenamah was repodi. 
ated by the defendant and was not accepted 
by the Court and all the Courts found as 
a fact that the defendaut was a boy of 
eighteen and the bond in question was 
extorted from him by threats which over, 
came his free will. In the present case, as 
I have already pointed out, the defendant 
was bis own master and exercised his own 
judgment in considering the propriety or 
otherwise of the terms of the compromise 
that were offered to him by or on behalf of 
Kedat. The compromise was recorded by 
the Court and the defendant frankly admits 
that he is ready to act nndet it. 

Point No. has been contended 

by Mr. Das that the real consideration for 
execution of the promissory note in ques. 
tion was the satisfaction of the debt of 
Rs. 2,90,000 said to be due by the Bapis 
to Kedar and therefore it was for the plain, 
tiffs to establish that this alleged debt of 
Bs. 2,90,000 was actually due from the 
Bania to Kedar. On the other hand, it bos 
been argued by Sir Sultan Ahmad that 
under 8. 118. Negotiable Instruments Act, 
(Act 26 of 18B1) the promissory note must 
be presnmed to have been executed for eon. 
sideration, unless the contrary is 
and that the foot that the defendant got 
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oiedit for Bopees 2^90,000 from the Benia 
noder the compromise (£z. 2) was safficieot 
consideration for the promissory note. The 
execution of the promissory note being 
admitted. 8. 118. Negotiable Instruments 
Act, tmdoobtedly raises a presumption that 
it was for ooosideration and it was for the 
defendant to prove that it was not so. The 
promissory note itself recites that Bopees 

2,90,000 was due to Eedar from the Ranis 
and this recital is also supported by the 
compromise (fix. 2) by which the Banls 
themselves admitted that that amount was 


due from them to Eedar under the regis. 
tered mortgage bond dated 5th June 1929 
(this date being the date of regUtration). 
The compromise, as I have already stated, 
was recorded by the Court and it was never 
oballenged by the Banis. We must there, 
fore for the purpose of this case, take it 
for granted that the Banis did in fact owe 
Bs. 2,90,000 to Eedar. Admittedly, by the 
terms of the compromise (Ex. 2) the Banis 
gave credit to the defendant for Bs. 2,90,000 
and it was really in consideration of this 
credit having been given that the defendant 
executed the promissory note in question 
in favour of Eedar. Consideration has been 
defined in Sec. 2, cl. (d), Contract Act, as 
follows : 

Wheo, at tba deslrs of the promisor, the pro* 
misee cr any other peKoo has done or abstained 
from doing, or does or abstains from doing, or pro* 
mises to do or to abstain from doing, something, 
eueh act or abstinence or promise is called a con. 
side ration for t be promise. 

It is therefore clear that the oonsidera. 
tioD for a promise need not necessarily 
move from the promisee but may move 
from a third parky. In the present case, 
the consideration for which the defendant 
executed the promissory note moved from 
the Banie inasmnob as they gave credit to 
him for Bs. 2,90,000. It has however been 
argued by Mr, Das that the definition 
reqmree^^tbat the consideration must have 
moved at the desire of the promisor.’’ 
This element, it is said, is wholly absent 
m the present case, because the evidence 
on the record shows that the defendant 
neyer had any talk with the RanU and it 
WM far from his desira to axaonbe the pro. 
miaaory note in fayonr of Eedar who was 
hiB enemy and ruined him. as he thought. 
It 18 to be remembered that the oompro- 
miee was effeefeed at Patgha. the residence 
of the Bama. but even assuming that the 
defendant neyer met the Banis and that 
the neptiationa were carried on entirely 
through Eedar as repreaanting the Bania, 


we must consider the whole transaction in 
its broad aspect. The facts which are clearly 
established are that the defendant was 
most anxious for a compromise in order to 
save bis Baj from a threatened execution 
sale, and that Kedar on behalf of the Banis 
had offered certain terms which were 
accepted by the defendant. One of the terms 
was that the defendant should pay Rupees 

2,90,000 to Eedar ; but as he had no cash 
in band to pay it, he executed the promis* 
sory note in question. Considering all these 
facts together, there is hardly any room for 
the contention that it was not at the desire 
of the defendant that the Banis gave credit 
for Bs. 2,90,000 in coDsideration of which 
be executed the promissory note in favour 
of Eedar. The promissory note also clearly 
recites that it was upon the defendant's 
Qndertaking to pay off the debt of Rupees 

2,90,000 duo to Eedar from the Banis that 
the latter gave credit to the defendant for 
that amoQot. This suggests that the credit 
was given by the Ranis not gratuitously or 
voloQtarily bnt at the desire of the defen* 
dant who undertook to pay off their debt 
bo Eedar. To my mind, the conditions laid 
down in the definition of coneideration in 
8. 2, cl. (d), Contract Act, are satisfied and 
it must be held that the promissory note 
(Ex. 1) was for consideration. On the ques* 
tioQ of consideration however the main 
argument advanced by Mr. Das is that the 
promissory note being a novated contract, 
the case comes directly under 8. 62 of that 
Act under which the discharge of the old 
debt is the consideration. This forms the 
subject of the next point whioh I shall now 
deal with. 


Point No, (3), — Mr, Das’s argument on 
this point is based on the following allege. 
tiODS in paras. 11 and 12 of the plaint ; 

11. Tbe plaioiifi’a father, tho lata Eodar Nath 
was, as one of tbe said creditors, entitled 
^ 2,90,000 from the widows and tbe defendant 

with the mutual consent of tbe said widows and 
tbe plaintlS's father agreed to repay tbe same as 
stated io the said petition of compromise whereby 
he was given credit for the said sum of Rupees 
being the amount of debts inolading the 
»ld debt dne to tbe plaintiU's father which the 
defendant undertook to repay. 19. AcoordinelT. 
on 99Dd February 1984 tbe defendant in oonsidera. 
tioQ of credit having been given to him as etated 
In tbe said petition of oompromise executed in 
favour of plaintiff’s father, Kedar Nath Banerjee, 
ainoo deceased, a promissory note for Rs, 9,90 OOO 

^ demand with interest 

at the rate ol Re. 1 per thousand per aonnin. The 
said promissory note Is filed herewith. 

It has bean argued that tbe plaintiff’s 
case, as thus made out in the plaint, ia that 
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there was a tripartite agreement between 
Kedar, the Banis and the defendant, as a 
result of which the promissory note (Ex. 1) 
was executed by the defendant in favour of 
Kedar as a novated contract whereby the 
previous contract, namely the mortgage in 
favour of Eedar was discharged, the mort* 
gage being specifically referred to in para. 9 
of the plaint. It has then been argnod that 
the plaintiff, having thus sued upon a 
novated contract, must establish, firstly, 
that the previous mortgage debt in fact 
existed and, secondly, that Eedar estio. 
guisbed that debt. accede to this argu- 
ment will be, to my mind, putting a narrow 
construction upon the plaint. The suit is 
based purely on a promissory note and sets 
out the circumstances which led to its exe* 
cution. The consideration for its execution 
however is clearly stated to be that the 
Banis gave credit to the defendant for the 
sum of Bs. 2,90,000 under the terms of the 
compromise. This consideration is also 
recited in the promissory note. The execu- 
tion of the promissory note being admitted 
the only relevant question (or determine* 
tion, apart from the plea of undue ioffuence 
already discussed, is whether there was 
consideration for it. The necessary con* 
Bid orations relating to a novated contract 
do not therefore properly arise in this 
case. However, as the matter has been 
argned at some length, I propose to deal 
with it. Mr. Das, in support of hisconten* 
tion that in a suit based on a novated con- 
tract the plaintiff must prove : (l) the 
existence of liability under the original 
contract and (2) the extinguishment of that 
liability by the novated contract, referred 
among other cases to (1624) 107 E B 653’ 
and (1882) 7 A C 345’ at page 351, 

This proposition need not be disputed 
and is also recognized in Sec. 62, Contract 
Act. To appreciate Mr. Das's argument, it 
is necessary to mention certain facts. The 
previous mortgage bond (Ex. 12) was exe- 
cuted on 29bh May 1929 by the three 
Banis In favour of Sedar for three lacs of 
rupees. The mortgage bond recites that 
Kedar had advanced large sums to the 
Banis from time to time in the course of 
the litigation which was started by them 
in 1919, that after taking account it was 
found that Bs. 2,24,719 was the total 
amount advanced from 1921 up to the end 

2. CuxoD V. James Obadley, (1824) S B A 0 691 
=107 B B 863. 

8. Scarf v. Jardioo. (1882) 7 A 0 846—61 L J 
Q B 612^47 L T 268=80 W R 898. 


of 1927, that the interest on this amount 
after remission came to Bs. 76,281 and 
that thus the total amount of principal and 
interest came up to three lacs of rupees for 
which the mortgage was executed. The 
sum of Bs. 2,24,719 had been previously 
acknowledged on 25th July 1928 by the 
eldest Bani, Srimati Prayag Kumari Debi, 
in the account book of E^ar which she 
signed. Ex. 17 (a). The amount said to 
have been advanced by Kedar to the Banis 
and the expenses incurred in, the litigation 
were entered in two account books, one 
containing Exs. 16 and 16 (a) and the other 
containing Exhibits 17 and 17 (a). These 
account books were produced in Court on 
behalf of the Banis on being summoned 
by the plaintiffs. With reference to these 
accounts, Mr. Das attempted to show that 
the Banis were in possession of sufSoient 
funds and no money was ever actually 
advanced to them by Eedar and that the 
acknowledgment, Ex. 17 (a) and the mort. 
gage bond, Ex. 12 were wholly without 
ooDsideratioD and were obtained by Kedar 
from the Banis who were pardanashiu 
ladies under his absolute control. Admit* 
tedly Eedar was looking after the litigation 
on behalf of the Banis and he was undoubt* 
edly accountable to them for the moneys 
which be received or spent on their behalf 
in that litigation. But that is a matter be- 
tween him and the Banis. In this suit in 
which the Banis are no parties nor have 
come forward to repudiate the transactions 
it seems unnecessary to undertake the 
examination of the accounts, Exs. 1646(a) 
and 17*17 (a). The fact remains that the 
Banis did execute the mortgage bond Ex. 12 
for three lacs of rnpees and they (the sur- 
viving two of them) admitted their liability 
under that mortgage to the extent of Bs. 
2,90,000 in their compromise (Ex. 2) which 
was recorded by the ^urt. So long as that 
compromise stands it^musk be treated as 
binding on the parties. That being so, it is 
futile for the defendant to contend that the 
mortgage was without consideration or that 
nothing was doe on it. 

Mr. Das has argued that the Banis 
being pardanashin ladies completely under 
Kedar’s control it was for the plaintiffs, 
who wanted to rely upon the mortgage 
executed by the Ranis, to establish that 
they fully knew and understood the con- 
tents thereof and bad independent advi^* 
This argument might have been perfectly 
valid if the suit had been brought to enforce 
the mortgage against the Banis* The pro- 
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tdotioQ afforded by the Courts to parda* 
oaebin ladies ia respect of traDSacbions 
entered into by them is their personal prt. 
yilege which can be claimed only by them 
or persons claiming through them title to 
any property affected by the transaction. 
Upon the facts of the present cas6» it is a 
matter of no ooDcern to the defendant whe- 
tber the Banis owed any money to Eedar 
on the mortgage. The defendant was to pay 
eighteen lacs of rupees to the Banis and out 
of that amount they gave him a credit for 
Bs. 2,90,000 on bis undertaking to pay that 
amount to Eedar which but for the ar* 
rangement would have gone to them. Wbe> 
tber in fact Bs. 2,90,000 was due to Eedar 
on the mortgage was a matter which could 
arise only between him and the Banis. The 
defendant is not at all affected by the mort* 
gage transaction and it does not lie in his 
mouth to challenge the passing of its con* 
sideratioD. Mr. Das has referred to certain 
decisions in which it has been held that it 
is open to a third party to impugn a noork- 
gage which is sought to be enforced against 
him. Those decisions have no application 
because in the Srst place this is not a suit 
to enforce the mortgage and in the second 
place the defendant is not affected by the 
mortgage. In my view, it must be assumed 
for the purpose of the present suit that the 
Banis owed Bs. 2.90,000 to Kedar at the 
time of the compromise (Ex. 2). 

On the question whether Eedar extin. 
guisbed the mortgage debt. Mr. Das's con. 
tenlion is that there is no proof of this 
having been done. Admittedly do endorse, 
meet of satisfaction was made on the back 
of the mortgage bond. The plaintiffs how. 
ever have adduced evidence to show that 
the mortgage bond was returned to the 
Banis after the execution of the promissory 
note (Ex.^ 1), This evidence is no doubt 
open to criticism as pointed out by Mr. Das, 
because, in the circumstances, it was not 
likely for a shrewd man like Kedar to part 
with the mortgage bond which would be 
regarded as good evidence in support of the 
compromise in so far as it related to his 
dues in case it was ever challenged by the 
Banis on the ground of fraud or undue in. 
flueaco practised by him. But the fact that 
neither the bond was returned nor an en- 
dorsement of satisfaction was made U hardly 
of any consequence because the promissory 
note ^ken along with the compromise peti. 
tion (Ex. 2} leaves no room for doubt that 
the airtangement between Kedar. the Banis 
and the defendant was that Kedar would 


accept the promissory note in satisfaction 
of bis mortgage dues from the Banis. Id 
this connexion para. 2 of the compromise 
petition (Ex. 2) is relevant; it is as follows: 

That out oi the said elghteoD lacs of ropsee the 
defendant has paid this day to the plaintiffs, 
rupees two lacs (Rs. 2.00.000) In cash, and hereby 
tbeplaiotiffs acknowledge receipt of the said two 
lacs of rupees. Besides this, out of the personal 
debt of the plaintiffs, the defendaDt has settled 
only four lacs forty thousand rupeee (Bs. 4,40,000) 
confronting the creditors, described in Scb. (ka) 
below, and taken upon himself tbo liability there* 
for to them; and the creditors too having got a 
deed (handnote) from the defondant have absolved 
tbo plaiotlffs from the liability and the debt of the 
said amount. Therefore, the plaintiffs have received 
from the defendant the aforesaid four lacs forty 
thousand rupees and hereby acknowledge to have 
received the said amount from the defendant. 
Hence oot of the said eighteen lacs of rupees (Rs. 
18,00.000), the plaintiffs have received rupees six 
lacs forty thousand and the sum of rupees eleven 
lacs and sixty thousand remain due to the plain* 
tiffs from the defendant. 

There is thus a definite recital in bhe 
compromise pebition that the Banie* oredi. 
tors, one of them being Kedar, bad abaloved 
the Banis from bheir liability to them. It 
baa however been argued by Mr. Das thab 
the compromise petition which was signed 
on 22nd February 1934 must have been 
written some time earlier and was not ac« 
taally filed in Court till 25tb February 
1934 and that therefore the recital that 
*‘tbe oreditors too having got a deed (hand« 
note) from the defendant have absolved the 
plaintiffs from the liability and the debt of 
the said amonnt*' means nothing more than 
that the creditors had agreed to absolve. 
In support of this oonteution, reference was 
made to 35 L T 611^ in wbioh the question 
for coQsideratioa was whether when in a 
deed of conveyance there was a recital that 
the oonaideration money was paid though 
in fact it was not paid, a covenant for pay. 
meat oi bhe oonsideration would be implied. 
This question baa no bearing on the pre* 
sent case. It has also been argued by Mr. 
Das that Kedar was not a party to the oom^ 
promise and that when tbo terme were 
settled at Dhanbad on the evening of 21st 
February 1934 be was lying ill in Calcutta 
and therefore be cannot be said to be a 
party to the arrangement. This argument 
loses eight of the fact that the negotiations 
for the compromise were already being 
carried on with Kedar and the terms had 
to be settled with bis consent. Indeed, be 
was not physicaUy present at the time 
when the final settlement took plac e on the 

‘•“SCilTeyr”"”- '• 
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evening of 2l8t February 1934; but be was 
represented by Jagat at the time. The com- 
promise petition was signed as a witness 
by Kedar's eldest son Tincori, plaintiff 1 in 
this suit. In the promissory note there is a 
specific reference to the compromise and 
Kedar by accepting the note must have ac- 
oepted the compromise. Besides, the plain- 
by filing this suit have accepted the 
position that the mortgage debt was extin- 
guished by the execution of the promissory 
note. It is therefore now idle to contend 
that the mortgage was not discharged. 

Point No. (4J , — The contention* is that 
when the period for payment of the mort- 
gage money stipulated in the mortgage 
bond (Ex. 12) expired in Ohait 1336 Fs. 
(April 1929) there was a breach of the 
terms of the mortgage and the promissory 
note (Ex. 1) which was executed long 
after the breach could not be regarded as a 
validly novated contract. There is no sub- 
stance in this contention. The effect of 
non-payment of the mortgage money within 
the stipulated period was merely to furnish 
a cause of action to the mortgagee to sne on 
the mortgage: the mortgage remained in 
force so long as it was not discharged and 
until this was done it could be substituted 
by a new contract. 

Thus, all tbe contentions raised by the 
appellant fail and tbe appeal is liable to be 
dismissed. It appears that after tbe presen. 
tatioo of this appeal, the defendant on Slst 
March 1936 obtain^ from this Court an 
order directing the execution of tbe decree 
under appeal to be stayed. The material 
portion of the order runs as follows : ' 

Having regard to tbe clrcoxnstanees of tbe case 
and to the fact that tbe decretal amount is a large 
one we direct that the execntion of the decree be 
stayed on the following terms : 

1. The appellant shall pay into the Court of the 
Subordinate Judge a 10111 of Bs. 60,000 on or be- 
fore Ist June 1938 ; another sum of Bs. 26,000 on 
or before dOtb September 1938 and a further sum 
of Bs. 25,000 on or before 80th November 1936- 
The respondent will be allowed to withdraw these 
sums on furnishing security to the satisfaction of 
tbe Subordinate Judge. If there is default in the 
payment of any of these sums by tbe dates speci* 
fied above, tbe respondent will be at liberty to pro* 
ceed with tbe execution. 

2. The appellant agrees that In tbe event of bis 
appeal being dismis^ be shall pay Interest pen- 
dente lita at the rate of six pet cent, per annum on 
the amount decreed by tbe learned Subordinate 
Judge except on such money as may be deposited 
from time to time as specified above. 

It id conceded on behalf of the appellant 
that by virtue of tbe agreement recorded 
in ol. (2) of the above order he is liable to 
pay interest for the period between Slst 


LB, 

March 1938, the date of tbe order, and the 
date of the decree of this Coart at six per 
cent, per annnm on such amount as has 
remained unpaid. The decree of the Court 
below should be varied accordingly, and 
subject to this variation the appeal must 
be dismissed with costs. 

Fazl All J. — I agree. 

D.s./r.e. Decree varied. 
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Fazl Ali and Varma JJ. 

Baldeo Singh and another — Plaintiffs 

— Appellants. 

V. 

Sheikh Muhammad Akhtar and another 
— Defendants — Bespondents. 

Second Appeal No. 653 of 1936, Decided 
on 24th January 1939, from decree of Sub* 
Judge, Monghyr, D/. 30tb April 1936. 

(a) Transfer of Property Act (1882), S. 53«A 
^ Rctroipeetivc effecL 

Section 6S-A bas no retrospective effect : A J B 
2938 Pat 479, Foil [P 489 0 9] 

(b) Registration Act (1908), S* 49— Unregis* 
lered sale deed cam be referred to for ezpUiu« 
ing chsiraeter of possession (ObiUr)^ 

AUhougb an unregistered sale deed of property 
cannot be taken into evideuoe for tbe purpose ol 
proving title to tbe property, It can novortbelese 
be referred to as explainlog the nature and obartc- 
ter of possession theDoefoitb held by tbe party : 
AIR 1929 P C 44s lUL on. [P 489 0 2] 

(c) Evidence Act (1872), S. 157 Uoregis* 
tered sale deed admitted in evidence^Pindiog 
as to adverse possession based on other facts 
and circumstaaces—Date to sale deed nottsJ^ 
as starting point of adverse possess! on^Hndisg 
held in accordance with law- 

Where apart from the unregistered sale deed 
admitted in evidence, there were other oircom* 
stances and facts on the basis of which tbo Court 
came to tbe conciusion that the party in whose 
favour tbe sale deed was effected had matured bis 
title by adverse possession but did not take the 
date of the sale deed as the starting point of the 
adverse possassioD : 

Held that tbe finding of the Court on tbe ques* 
tion of adverse possession was quite in aocordaoce 
with law and was not vitiated by reason of the 
Court taklnff into evidenoe tbe onr^lstered sale 
deed. [P *90 0 U 

(d) Adverse possession^Morlgagor andmort* 
gegee— Mortgagee can prescribe against mort- 
gftgnf in certain circumstances. 

Although generally epeaking a mortgagee in p^* 
session cannot prescribe egainst tbe mortgagor, be 
can do so in certain exceptional clrcumstaDW • 
AIR 29S$ All 233, Re/.; AIR 
Reh on. 


[P «90 0 31 


(e) Adver*- poaeMion— Mortg.g«r mort- 

gagee — Suit for redemption — Defcnco ol 
•dverie pomeetion when con bo pleeded. 



Baldeo Singh v. Mohammad Akhtar (Varma J.) Patna 489' 


1939 

No possession sheet of the statntcry period of 
sixty years oot acquiesceoco of the mortgagors not 
amounting to a release of the equity of redemption 
would be a bar or defence to a suit for redemption, 
If the parties are otherwise entitled to redeem : 
$2 C<if 29$ (F C), Foil, [P 490 0 2] 

S. N. Bose and E. Dayal 

— for Appellants, 

Md. Hasan Jan and Syed Hasan 

— for Bespondents, 

Varma Ji — The plaintiffs are the 
appellants in this second appeal. They filed 
the suit for redemption of a mortgage bond 
dated Stb March 1913, which was executed 
by the father of defendant second party for 
Bs. 100 in favour of defendant first party. 
On 2l8t May 1932, the plaintiffs purchased 
the equity of redemption of these lands 
which were formerly bbaoU and were sob. 
seqaently converted into nagdi. A sum of 
Bs. 100 was left in deposit with the plain* 
tiffs for redemption of the sudbbaroa bond. 
As the defendant first party refased to 
accept the money, under S. 83, T. P. Act, 
Bs. 100 was deposited in Court and a notice 
of the deposit was eeryed on the defendant 
first party. There was an objection by the 
defendant first party alleging that the pro* 
petty had been sold to him by an uoregis* 
tered sale deed dated 12th September 1914 
by Bhairo, the original mortgagor, father 
of the defendant second party. His brother 
alleged that after the sale he bad bis name 
mutated in the landlord's earishta and had 
been getting receipts on payment of the 
rent. The plaiotiffa' case farther was that 
the unregistered sale deed was not a genuina 
dooument, and even if it was executed by 
Bhairo, it could not bind the defendant 
second party op the plaintiffs, as the pos. 
session of defendant first party was wrong. 

bbe suit was filed on 27fch August 
1932. The case of the defendant first party 
was that the plaintiffs' dooument was not 
pnaioe, that after executing the sudbharna 
bond Bbalro sold tbo land to the defen. 
dunt first party for Rs. 200 in September 
j / * 3 “^ that since his purchase the 
defendant had been in possession as pur. 
chaser and malik to the knowledge of 

f ^ mutated in the 

land ord a sanshta. He further raised the 
question of limtation. OriginaUy after the 
judgment of the trial Court there was an 
appeal before the lower Appellate Court 
and the case was remanded to the trial 
Court, which bad not taken the unreria. 
tered sale deed in evidence, with the 
inetruotion that the sale deed ehoold he 
taken into etidenoe and an opportunity 


should be given to the plaintiffs to adduce 
evidence in its rebuttal, to consider wbe* 
tber the receipts filed by the defendant 
were genuine or forged, and whether hay. 
ing regard to the unregistered kabala 
defendant 1 had acquired title by adverse 
possession 60 as to non-suit the plaintiffs. 
After remand tbe trial Court took the 
unregistered sale deed into evidence and- 
dismissed tbe suit of the plaintiffs. On 
appeal the judgment of the trial Court has 
been upheld by tbe learned Subordinate 
Judge. 

Mr. Siva Narayan Bose, appearing 00 
behalf of the appellants, urges, firstly, that 
tbe unregistered sale deed should not have 
been taken into evidence, and secondly, 
that a man who ie in possession as a usu. 
frnotnary mortgagee cannot prescribe as 
owner against the mortgagor. He incident 
tally also mentioned that tbe oontentd of 
the sale deed could not be utilized under 
S. 53 . A, T. P. Act, because that provision 
has DO retrospective effect. I may at once 
say that S. 53.A has no retrospective effect,! 
as was held by this Court in 19 P L T 489.*! 
As regards tbe contention that tbe unregis. 
tered sale deed should not have been ad. 
mlttod in evidence, S. 17, Begistration Act, 
gives a list of documents which must be 
registered, and S. 49 of the Act, provides : 

No document required by S. 17 to be rogUlered 
Boail (a) affect any immovable property comprised 
therein, or (b) confer any power to adopt, or (c) be 
received as evldenoo of any trausaotlon affecUug 
such property, or conferring such power, unJe&a U 
has been rogUtemd. 

The question therefore is whether an 
unregistered sale deed like the present one 
can be reoeiyed as evidence of any trane. 
action affecting tbe property in suit. On 
the language of tbe Section, it is clear that 
it cannot be taken iu evidence for the pur. 
poses of proving title to such property. In 
48 Mad 244* the Priyy Counoil has held 
that altboQgh some unregistered documents 
were not admissible iu evidence to prove 
title they could nevertheless be referred to 
as explaining the nature and character of 
the possession thenooforth held by tbe 
party. One has to see therefore whether 
the finding of the Court below, that defen. 
dant 1 has acquired title by adverse pos. 
Besamn, is vitiated lu any manner by its 
having taken into eyidenoe the un registered 

R^dWka Kumar Dshl. 

PLT«9.^^® Pat 479=176 10 86=19 

T. Jecvataiboammal fiuisi B. 
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sale deed. The learned Sobordinate Jadge 
says : 

AfUr going through tho records my opinion is 
that tho unregistered kabala, Ex. 1 was really 
executed bj Bbalro,aDd that it was executed with 
the intention of giving effect to It, although it 
was unregistered and so legally it would not pass 
title. In support of my observation that sale deed 
cannot legally pass any title I would refer to the 
ruling reported in A I R 1921 Pat 150,^ which has 
b6<3D cit^ by the learned pleader for the appel* 
lants. 

This vidw of the learned Subordinate 
Judge is quite correct. He has, after refer, 
ring to the other facts on recordi come to 
the conclusion that the defendant first party 
has not been in adTerse possession of the 
lands from the date of the kabala (E^. l) 
but iu view of the receipts aud the couuterloUs, 
taken along with the testimony of D. W. 3 it 
seems to me that he has been in such possession 
openly and to the knowledge of Bbairo and 
Munsbi at least since 1322. 

The facts to which reference has been 
made in the earlier portion of the judg. 
ment are, that according to the terms of 
the sudbharoa bond, which was admit* 
tedly executed in fayour of defendant 1| 
before the commutation of rent, tho snd* 
bbarnadar was to divide the produce with 
the landlord, and after commntation of the 
rent into oagdi, the mortgagor was to pay 
the rent and the sudbbaroadar was to 
divide the produce with him, but it is clear 
from the statements made by the plaintiffs 
themselves (P. W. 2) and of Mnnshi Bant 
(P. W. 6) that Bbairo or Mnnshi never paid 
rent after the rent was convonted. These 
are the oircumstances and some other facts 
on the basis of which the Conrt below has 
come to the conclusion that the defendant 
first party bad matured title by adverse 
I possession. Had the Conrt below taken the 
date of the unregistered sale deed as the 
starting point of the adverse possession, 
there might have been something to be 
said CD behalf of the plaintiffs* As it is, 

am of opinion that the finding of the 
ICourt below on the question of adverse 
'possession of defendant 1, is quite in accor* 
tdance with law on the point. As to the 
argument that a mortgagee in possession 
cannot prescribe against the mortgagor, 
reliance has been placed by the learned 
Advocate on behalf of the appellants on the 
decision in 47 All 73.* Generally speaking, 

8. Tilakdbari Singh v. Qour Naralu, (1921) 8 
A I R Pat 130=69 I 0 290 =6 Pat L J 716= 
2 P L T 95. 

4. Bakba Singh v. Ram Narain Slogh, (1926) IS 
A I R All 133=80 I C 935=47 All 78= 22 A 
L J 906. 


that is so, but in 31 I C 678^ it has beeui 
pointed oot that in certain circumstances a! 
mortgagee in possession can prescribe 
against the mortgagor, and I respectfully 
agree with the view taken in that case. In' 
this view of the law I see no reason to dif. 
fer from the decision of the Courts below, 
and I would dismiss the appeal with costs! 

Fazl Ali J, — I agree. Mr. B. N. Bose 
appearing for the appellants relied on the 
observation of the Judicial Committee in 
32 Cal 296^ to tho effect that no possession 
short of the statutory period of sixty years 
nor acquiescence of the mortgagors oot 
amounting to a release of the equity of 
redemption would be a bar or defence to J 
suit for redemption, if the parties wer^ 
otherwise entitled to redeem. In my opU 
nioQ the facts found by the Courts below 
in this case show that there was an ac« 
quiescence on the part of the mortgagor 
amounting to a release of the equity of 
redemption. 

N.S./R.E. Appeal dismiised» 

6* Thottakur Qovioda v. PepaksyaU MalUya, 
(1916) 3 A I R Mad 811=31 1 C 676. 

6. Ebfrajmal v. Daim. (1906) 82 Cal 296 = 83 1 
A 28=9 OWN 201=1 0 L J 684=6 Sar 784 
(P C). 
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Thakur Prasad and others — Plaintiffs 

^ Appellants. 

V* 

Ajodhya Prasad Chaudhury and others 
— Defendants — Respondents. 

Appeal No. 176 of 1936, Decided on 27tb 
^ptember 1938, from original decree of 
>Qb. Judge, Moogbyr, D/. 9tb June 1936. 

(a) Promiiiory nole— SoU on— Note executed 
»y karta of Hindu family for debU taken for 
amily — DebU repeatedly referred to in plaint 
- Suit can be naintabed even against minora 
vhoae liability is kept alive by promiuory note. 

A BOlt on a promisaory noto executed by karta 
i a joint Hindu family for gooda and cash advan- 
«6 taken by him from time to time for the family, 
or which he execalod aeveral “hatchlUbla’^ and 
landaoUfi of which repeated reference la made Id 
he plalut ta a auU based on the debts with toe 
iro nou aa proof of It, and can be mamUlned evw 
caiDSt minora against whom the eflcct of the 
indootca 1$ to keep alive their liability as debtora 
,nd not to impose any new liability : A I 
^at 455 and A J B 29S9 Pat 97. Bel. on : A I B 
9$i Pat 6S9 and A IB MBS PM 
1 1 B 1918 P C U6i 7 Cal SB$: A I B JSM P ^ 
landAIB 29S7 Pat 6?e. BeJ. *93 0 SJ 

(b) Bifaw MooftT-LanJe" 

>.12 — Interct •» 12 per cent .tople doe. nol 
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conirftvene Aet*^ II l«n<Ier behave* reaionably 
and forbearinfily toward* <}ebtor. Court i« not 
bound to reopen old transaction** 

Where tbo rate of interest charged is 12 per cent. 
peraoDam simple and the lender bebaTcs reason* 
abif and forbciringly towards bis debtor, though 
S. 12 empower* the Court to reopen the old traus* 
aotloQS. It is not bound to do ibis ae the rate does 
not eontravone the Act. [P 492 0 2; P 493 C 1] 

L. E. Jha and E* N. Lai — 

for Appellants. 

Dhyan Chander aod M* Habmao ^ 

Jot Bespondents. 

Rowland Ji — This appeal arises ou6 o( a 
euib for recovery of mooey from the defeo. 
dants who are members of a Hindu Mitak- 
shara joinfc family. It is alleged in the 
plaint that for the necessities of the family, 
defendant 2 who was its karta from time to 
time took goods oo credit or advances of 
cash from the firm of the plaintiffs. Accoant 
was adjusted on 16th Chaith 1327 Fasli 
and a bathcbilha taken* Account was again 
adjuBted on 3rd Chaith 1330 Fasli and a 
hathcbitba taken. Accounts were again 
adjusted on 5th Aswin 1333 and the adjust* 
cnent was signed by defendant 2 as karta* 
Account was again adjusted on lltb Sraban 
1335, and defendant 2 executed a band- 
note for the balance due. A similar adjust- 
ment was made on let Asarb 1338, and 
defoodant 2 ezeented a bandnote for the 
amount due. The last adjustment was made 
on 1st Jetb 1841, when Bs. 5754 was found 
due, in proof of which defendant 2 as bead 
of the family, executed a bandnote dated 
Ist Jeth 1341* The suit is to recover the 
amount entered in the bandnote with inte- 
rest. 

It is alleged that all the defendants have 
been benefited by the money which is pre- 
vious debt due from the joint family and 
spent for meeting the family expenses and 
for the benefit of the joint family of the 
defendants. Hence all the defendants are 
liable to repay it. The cause of action is 
said to have ariaen on the day when the 
bandnote was executed and also on 25th 
Aghan 1343 Faeli, when the demand was 
made. Interest ie claimed at one per cent, 
per mensem ae entered in the bandnote. 
Defendant 2 did not contest the suit; be 
appeared and admitted the claim but pray, 
ed for an instalmeot decree. Contest was 
not entered on behalf of other major defen. 
dante. The suit was contested only for the 
minor defendants through the guardian ad 
litem. The written statement substantially 
puts the plaintiffs to the proof of all the 
aUegations in the plaint, denies that the 


8ui(i is msiotaiDsble and dcnios that the 
minor defendants were benefited* 


The plaintiffs gave evideuce of the pre- 
vious indebtedness and of the benefit to all 
the defendants as well as of the execution 
of the handnotes. The Subordinate Judge 
held that the entire family of the defen- 
dants was benefited by the loans and trans- 
actions. the debts being incurred for the 
expenses of the family, but he held that 
the suit was a suit on a negotiable instru- 
ment, and as such was not maintainabld 
against the minor defendants or against 
any of the other defendants besides defen- 
dant 2, the executant. He rested this con- 
clusion on a decision of a Single Judge of 
this Court in 16 P L T 117* which follows 
a Division Bench decision, 15 P L T 100,* 
and proceeds on the principle that in a suit 
based on a bandnote no person other than 
the signatory of the bandnote can be made 
liable. He gave tbe plaintiffs an Instalment 
decree against defendant 2 only* 

In appeal by tbe plaintiff it is contended 
that the bandnote was executed by defen- 
dant 2 in bis capacity as karta of tbe family 
and was enforcible againstthe whole family* 
It is also contended that tbe suit is based 
not entirely upon tbe bandnote, but also 
on tbe transaotioDS and indebtedness of tbe 
family which themselves gave the plain- 
tiffs a good cause of action against tbe 
defendants other than defendant 2. In 
support of tbe first oontention, be relies 
on 16 Pat 441^ in which Fazl Ali J. was 
inolined to think that the rule laid down 
by the Privy Council iu 46 Cal 663* was 
not applicable to a Hindu family* Fazl 
Ali J, however rested bis deoieion in that 
case on another ground namely : 

Tfaab tho suU was in essence a suit for debt and 
therefore all the members of the family would bo 
liable bo repay tbe debts IE bhey were contracted 
for legitimate family necessity* 

The same learned Judge repeated this 
opinion and based hie deoision on it in 
(P. A. No. 118 of 1935 decided on Slst 
Match 1938*) aod came to the conclusion 


1 . mrmwar Kaut v. Ram Loehan, (1984) 2] 
A I R Pat 629=164 I 0 95*16 P L T 117* 

9. Jlbaoh Mabton v. Bhib SbankAr, (19331 2( 
o 687=147 1 0 1065=16 P L T 100 

9* Scl Kant Lai v. Sidheswari Prasad. (1937) 94 

P L T 6W***~”® * ° 

4. 1^8 V. Kl.h«n Pca.ad. (1918) 6 
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that in a suit based on a promissory note 


the plaintiff may prove that the maker of 
the instrumoot borrowed money to meet a 
family necessity and on proving that» may 
get a decree against all members of the 
family, but the decree against members 
other than the karta will be limited to 
their interest in the joint family property. 
No doubt that result will follow if the 
pleadings are so framed as to entitle the 
plaintiff to rely on the fact of borrowing 
and to use the negotiable insirnment as 
proof of it. If the learned Judges meant 
more than that, the decision would be in 
con diet with 15 P L T 100^ and perhaps 
diffioult to reconcile with the Privy Coon* 
oil decision in 46 Cal 663.^ In the former 
ease, Kulwant Sahay J. said : 

The suit as framed beieg based entirely on the 
baednote, no person other than the signatory o! 
the bandnote can be made liable, 

and in the latter case, Lord Buokmaster 
said : 

It nould of course have been open to the plain* 
tiffs bad they tboogbt fft to have framed tbeircase 
in an alternative fotzn and to have sued both on 
the bundis and alternatively upon the coneidera* 
tioo. It is indeed nrged by the appellants that the 
plaint in fact embraced both these forms of relief 
but their Lordships are nnable to accept this 
oontentlon. 

Assuming that in order to get the relief 
be asks for, the plaintiff must sue as a ore* 
ditor to recover a debt and not as the bol* 
der of a negotiable instrument to enforce 
the instrument; it does not follow that it 
is the policy of the Legislature to defeat 
just claims on a technical ground. On the 
contrary the Courts will, in proper cases, 
and 00 each terms as may be just, allow 
‘‘all such amendments to be made as are 
necessary for the purpose of determining 
the real questions in controversy between 
the parties/* and it is unnecessary to cite 
cases in which such amendment has been 
allowed. But it is contended that id this 
suit the plaintiffs are not suing exclusively 
on the bandnote as its holders; they are 
claiming also on the debt as creditors, and 
are entitled to succeed without any amend* 
ment of the plaint. 

For the respondents, stress is laid od 
para. 8 of the plaint and on the form of 
the acconnt claimed. In para. 8, it is said 
that the cause of action arose oo the date 
on which the bandnote was executed as also 
00 Agban 26, 1343 Fasli, when demand was 
made. The items of account are ^'bandnote 
of Bs. 6754*’ and interest from the date of 
execution. But the body of the plaint recites 
a long series of transactions — the pnrobase 


a.i.b, 

of goods on credit, the borrowing of money 
in cash and so on. It is said that so much 
was found due and proof thereof* defen. 
dants signed the account and 'Vs proof* of 
the amount due, defendant executed a hath* 
ohitba. The words* as proof thereof 'appear 
repeatedly in paras. 3, 4 and 5 of the plaint. 
In my opinion it would be taking too nar. 
row a view to bold that the cause of action 
relied on by the plaintiffs in their plead* 
ing is exclusively the bandnote. The action 
appears to be based on the debt with the 
bandnote as proof of it. The words in 
para. 8 of the plaint can be explained as 
intended to give a date from which limits, 
tion is to run. With regard to the effect of 
such an acknowledgment, it is enacted in 
S. 21 (3), Limitation Act, that 
where a liability has been looutred by or on bebsU 
of a Hindu undivided family as such an acknow. 
ledgment or payment made by or by duly aatbo* 
rized agent or the manager of the family for the 
time being ehall be deemed to have been made on 
behalf of the whole family 

for the parposea of Bs. 19 and 20, that is 
to say for the purposes of saving limitation 
against them: in effect it keeps alive their 
liability, as debtors, to be sued for the 
debt, wbiob is not the same as imposing 
on each of them a new liability as a drawer 
of a negotiable instrument. In my opinion 
the plaint can and ought to be read as 
claiming repayment of a debt evidenced 
and acknowledged by the bandnote. In 
that view it ie maintainable against all the 
defendants. We have only to see whether 
all the defendants were benefited by the 
transactions. The plaintiffs' witness has 
asserted this in bis evidence and it Is nok 
controverted by any evidence. I would 
accept the finding of tbe learned Subordi* 
nate Judge that the entire family of the 
defendants including the minors were bene* 
fited by the transactions. That being so, 
the suit should have been decreed agaiMt 
all the defendants with tbe reservation that 
except defendant 2 the other defendants are 
Uable only to the extent of their share m 
tbe joint family property. 

In conclnsioD, we were asked to take 
into consideration the provisions of the 
Bibar Money-lenders Act, 1938, and Ic 
reduce the amount of interest. But the rate 
of interest which is 12 per cent, simple does 
not contravene the Act. It is said 
cessive renewals of handnotes have hw s 
effect of charging compound interest mc 
that in such a case B. 12 empowers tM 
Court to re.open the transactions, 

Court is not however bonnd to do this, ano* 
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are not disposed to do so in this case 
in which the leoder firm appears to have 
behaved reasonably and forbearingly to* 
wards their debtors. I would therefore 
aUow the appeal with costs and decree 
the claim in fall against all the defendants 
sobject to the reservation that except defen- 
dant 2 the others are not personally liable 
and I would allow the plaintiffs their coste 
of the appeal. 

Dhavle J. — The view of the lower Court 
that the suit is based on the last bandnote 
and not on the original loans does not 
attach sufficient weight to the allegations 
in paras. 3 and 7 of the plaint that defen* 
dant 2, as head of his family^ used to take 
cloth and borrow money '^according to 
necessity for meeting the necessities and 
{or the benefit of his joint family*' and that 
all the defendants have been benefited by 
the money sued for 

which is prcrious debt doc frczn ihs joint family, 
and tbo same dsbt has been spent for meeting the 
expenses and for the benedt of the joint family of 
the defendants. 

The succession of hatbehithas and hand 
notes is also repeatedly referred to in the 
plaint as * proof of the amoont dUe," ''proof 
of the sued amount/' "proof of the amount 
remaining due" or "proof tbereor. It is 
true that in stating in para. 8 when the 
cause of action arose, reference is made to 
the last bandnote and to the last demand ; 
but this, it is obvious, was merely intended 
to state the terminus a quo for the limita* 
tioQ applicable, and cannot be taken to 
mean that the suit was intended to be 
merely a suit on the bandnote. If it is the 
bandnote that is referred to in the account 
at the end of the plaint, this also cannot be 
taken as an indication that the suit was 
intended to be a suit on the hand note 
alone; a^ suit for the recovery of the debt 
may quite easily have oontaiued the same 
account. Nor was the suit in fact tried as 
a suit on the bandnote alone, for in a suit 
of that kind issue 3, "whether the minors 
were benefited by the loan/' would not have 
been required to be framed. It therefore 
quite clear that the suit was both on 
the bandnote and on the debt — the latter 
specially as regards defendants other than 
defendant 2 who alone executed the band* 
note. The liability of the maker of the 
nandnote is undoubtedly more extensive 
than that of the other members of the 
family, but would not be affected by the cir. 
oumabanoe that the-suit was alternatively 
a suit on the debt. 


As regards the Money-lenders Act, the 
masimum rate of interest in the case of 
UDseoured loans, namely 12 per cent, per 
aoDum in the case of an unsecured loan, 
prescribed in Sec. 9 of the Act, expressly 
applies to loans advanced after the com- 
meocemeot of the Act, while the loan and 
the bandnote in suit are dated 1934 and 
carry interest at no more than the maxu 
mum rate already referred to. If S. 12 of 
the Act be taken to apply the Court would 
be at liberty to reopen the transaction: 
but the circumstances of the case are not 
such as to warrant the exercise of that 
power. I therefore agree in the order pro. 
posed by my learned brother. 


In the view that we have taken of the 
character of the suit before us, it does nob 
seem to me very necessary to deal with 
the question whether a decree may be 
passed in a amton a promissory note (upon 
the plaintiff proving that the note had 
been executed by the karta for a loan (or 
the purposes of the joint family) not only 
against the karta personally, but also 
against the other members of the joint 
family, limited to their interests in the 
property of the joint family. In F. A. No. 
113 of 1935* Fazl AH J. (with the con* 
cutrenco of the late Chief Justice} answered 
the question in the affirmative. He bad 
previously expressed the same opinion, 
without however basing bis decision on it, 
in 16 Pat 441,* The learned Subordinate 
Judge decided the present case before the 
ruling in 16 Pat 441.* He was referred to 
15 P L T 100,* bat thought that this did 
not help the plaintiffs. Now, in 15 P L T 
100,* the lower Court had passed a decree 
on a bandnote not only against the exeou* 
tant but also against his younger brother 
on the ground that they were members of 
a joint Hindu family. Knlwanb Sahay J., 
(with (he concurrence of the late Chief 
J ustice) reversed this for two reasons : 

lu tbo first pUoe the eutt as framed being based 
entirely upon the handuote no persou other than 
the figuatory of the haodooto can bo made liable 
In the second place, assuming that the suit was 
framed on the original tcansaotloo and not on tha 
handnoto. even than no deoree could have been 
made against defendant U without a findloff that 
the loan was for the benefit of the family* 

It will be observed that this was nob a 
decision on the liability of the joint family 
when the karta exeontes a bandnote for 
the purposes of the family. The first of 
tha re^ons given by Kulwant Sahay J, 
WM followed by Wor6 J. (m he then was) 
sitting singly in 16 P L T 117* on the 
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authority of which the lower Court has 
held that do decree can be passed against 
members of tbe joint family other than 
defendant 2, tbe esecutant. It seems bow. 
ever that in 16 P L T 117,* there was a 
finding that the baodnote had been exe. 
cuted for tbe joint family necessity, such as 
there was not in 15 P L T 100.^ The decision 
was rested on the fact that the action was 
based on the bandnote alone, and it is not 
stated that tbe case was of that rare kind 
in which there is no cause of action apart 
from the handnote itself : see 7 Cal 256^ 
which was discussed last year in 16 Fat 
527' by Varma J. and myself. Tbe decision 
of tbe Judicial Committee in 61 I A 90^ 
on which Fazl All J. relies was distin. 
guisbed by Wort J. as an action against 
the surviTing members of the family after 
the person who has executed the promissory 
note was dead, and therefore in substance 
an action for tbe original consideration. 
Speaking with all respect, it is difiBcult to 
accept the distinetiooi for, Lord Tbankor* 
ton began his judgment in 61 I A 90^ by 
describing tbe appellants as plaintiffs in 
"an action on two promissory notes/’ As 
Fazl Ali J. pointed out in 16 Pat 441^ tbe 
distinotiOD between suits based on pro. 
missory notes and suits for the recovery 
of debts 

becomes highly artificial in many oases, first 
because, except in a few mercantile towns, a pro* 
missory note is not popularly regarded as a nego* 
tiable instrument, and secondly, because tbe dis* 
tinction depends largely on tbe view one takes of 
the pleadings and the pleadings in the mufassil 
Courts are generally defective and badly drafted. 

When we come to apply tbe distinction 
to a joint Hindu family, it has to be 
remembered in the first place that all debts 
raised by tbe karta of such a family for 
family purposes bind tbe family property, 
and secondly, that suits for tbe recovery of 
debts borrowed by the karta of a joint family 
can be resisted by other members of the 
family on tbe ground that they were not 
supported by family necessity. The latter 
of these rules will certainly apply whether 
or not the debts were raised on handnotes. 
While tbe other members of the family 
cannot be made liable without proof of 
family necessity, the y cannot, if such neces. 

6. Sbelkh Akbar v. Sheikh Khan, (X681) 7 Cal 

0 1/ B 69d« 

7. Laduram Marwari t. Bansfdhar Marwari, 

( 1987 ) 24 A I R Pat 672 = 171 1 0 881 =* 16 

Pat 627=18 P LT CtO. 

8. Abdul Majid Khan v. Saraswaiibai (1934) 21 

AIRP04=sl47lC 1 = 61 I A 90 = 80 

N L R 60 (P C). 


sity is made out, escape liability to the 
extent of their interests in the joint family 
property — in the execution proceedings, if 
not in the suit itself. ' 


Moreover, if the whole family is sued on 
the karta’s handnote alone but coupled with 
tbe allegation that tbe loan was taken for 
family necessity, the majority of the reported 
decisions show a disinclination on the part 
of the Courts to dismiss the suit as agaiost 
tbe other members of tbe family in case the 
family necessity (or benefit) is made out. 
Neither the Negotiable Instruments Act nor 
justice would seem in such cases to require 
anything more than at the most a formal 
amendment of the plaint setting up the 
debt as an alternative cause of action : see 
25 Bom L B 151.^ With or without snob 
a formal amendment, the suit would, in 
substance, be a suit of a composite char, 
acter. Tbe liability of the karta as the exe* 
outant of tbe handnote would beirrespeotivs 
of whether or not the loan was binding on 
tbe family and would be a personalliability; 
the liability of tbe other members would be 
grounded if not on the objection of the band, 
note as such, then on other consideratioDS, 
and would be limited to their interests in the 
family property. As in 44 AH 893/^ Fazl 
Ali J.’s view is based on the consideration 
that the karta of a joint family is not a 
mere agent (to whom the rule in 46 Oal 
663^ will apply) when he executes a hand- 
note for the purposes of the family: sod no 
reference has been made in any o! the 
reported decisions to anything in Hindu 
law to prevent tbe karta from borrowing on 
hand notea for tbe purposes of tbe joint 
family. And as the learned Judge has 
pointed out, if it had really been tbe view 
of the Judicial Committee that tbe prin- 
ciple laid down in 46 Cal 663^ applies to 
the karta of a joint Hindu family, the appeal 
in 61 I A 90® would hardly have been dis- 
posed of on the very different ground that 
the borrowing by the karta could not be 
presumed, and was nob proved, to have 
been for tbe purpose of the joint family 

basiness. , „ j 

S.G./B.K. Appeal allowed. 
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Dhavle J. 

Umrao Singh — Petitioner. 

V. 

Baunak Singh — Opposite Party. 

Ciyil Eevn. Applo. No. 326 of 1938, 
Decided on 7th Febrnary 1939 1 against 
order of Small Cause Court Judge, Chapra, 
Dy« SOtb March 1938. 

(ft) Evidence Acl (1672), S. 92« Proviio (3)— 
Orel evidence can be «dduced to prove agrees 
me&t Aurpending the coming into force of con« 
tract contained in a promiuory note. 

Id a suit on a promUsorj oote ^hete the defeace 
was that the note was executed bj the defecdaDt 
as agent of his principal for contlderation which 
was earnest money of another transaction by 
which the plaintlfl bad agreed to purchase cerlain 
properties, of the Utter and the note was to be 
acted upon in case of failure of the principal to 
complete the transaction : 

Beld that the defendant was entitled to adduce 
oral evidence in support of bis pica : J J i) J9S8 
P C 198 and AI H 2936 P C 70, BeL on ; A 2 R 
2924 Bom 44 s AIR 1921 Bom 449 ; A t R 1928 
All 269 : AI R 1922 All 218 and A I R 192$ Lah 
$7$, Re/. [p 4d5 C 3; P 496 0 3] 

(b) Negotiable Inatrumanta Act (1681), S. 28 

Executant of pronote can prove that there 
waa not presently operative contract at ernbo^ 
died in the note. 

Though it b not open to the executant of a pro- 
note to escape llablUty on the ground that In sign* 
ing the note he was merely aotlog as agent of hU 
principal, be is not prerented from saying that 
there was not presently an operative contract bet- 
ween the parties ae ts embodied in the oote : AIR 
1928 P C 146, Ref. (P 496 0 3] 

R. B. Chabterji — for Petitioner. 

M. N. Pal — for Opposite Party 4 

Order* — This applioation under S. 25, 
Small Cause Courts Aot, is made by bhe 
defendant in a suit on a hand-note which 
was admittedly eieouted by him. Receipt 
of the oonaideration was also admitted, bub 
the defence was taken that he had executed 
the hand. note as an agent on behalf of one 
Mt« Ramsawari Ener from whom the plain, 
tiff had agreed to buy certain properties, 
that the plaintiff bad paid the amount 
mentioned in the hand, note as earnest 
money for his purchase, that the sale had 
fallen through on account of the plaintiff's 
default and that the earnest money wae 
therefore forfeited, while the hand, note was 
only a nominal document" executed by the 
defendant in proof of plaintiff's payment. 
The learned Judge below held that B. 92, 
Eyidence Act, bars any oral evidence in 
snpport of the defence*' and as the execu- 
tion of the bandnote and the paseing of 
consideration thereunder were admitted, 


be decreed the suit without any further 
eyideoce. 


It has been contended on behalf of the 
defendant. applicant that evidence In sup- 
port of his plea was wrongly excluded by 
the lower Court. S. 92, Evidence Act, no 
doubt excludes oral evidence to contradict, 
vary, add to> or subtract from, the terms 
of any contract which have been reduced 
to the form of a document. But Proviso 3 
to the Section lays down that the existence 
of any separate oral agreement constituting 
a condition precedent to the attaching of 
any obligation under such contract, grant 
or disposition of property may be proved, 
This baa been considered in a recent deci. 
8100 of tbe Judicial Committee, 19 P L T 
749,^ where Lord Wright pointed out a 
distinction relevant to the application of 
Proviso 3. A collateral agreement which 
alters the legal effect of a written instra- 
ment must be excluded, but an agreement 
that the instrument should not be an effeo- 
tive instrument until some condition is 
folBDed, e. g. an agreement suspending tbe 
coming into force of the contract contained 
in the promissory note (then under coo. 
sidoration) constitutes a condition precedent 
within the terms of the proviso and may 
therefore be proved. 

Tbe written statement of tbe defendant 
has been placed before me and may be 
summarized as amounting to this, that tbe 
bandnote is only a receipt for tbe earnest 
money, that tbe purpose for which the 
money was received has been wrongly 
stated in tbe bandnote and that it was not 
intended to attach any obligation to the 
handnote as such at all or (as seems to be 
implied) at any rate until Mt. Ramsawari 
Euer failed to complete the sale to tbe 
plaintiff onjustifiably. Handnotes given in 
somewhat similar circumstances are not 
unknown; see for example, 25 Bom L R 
867,* one of the oases cited in the lower 
Court, in which the note was given by way 
of indemnity for a contingent liability, and 
Shah and Eemp JJ, held that evidence of 
the separate agreement was admissible and 
that tbe deoision in 45 Bom 1165^ (also 
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referred to below) was distingnishable on 
tbe facts. In 19 P L T 749^ the view taken 
in Calcutta"^ was approved that tbe proper 
meaDiDg of prov. (3) to S. 92 is that the 
eontemporaneous oral agreement to be 
admissible must be to the effect that a 
written contract was to bo of no force at all 
and was to constitute no obligation until 
the happening of a certain eyent, which in 
this case would apparently bo an nnjustifi. 
able failure on the part of tbe lady to do 
her part in the projected sale. 

It was pointed ont in 49 All 464,^ that 
in a suit on a promissory note it is open to 
the defendant to proye that 
tho promissorj note was not tbe sobstanUre llabU 
Wtj fiocb as it would be if given for a loan or for 
the pa^meut of tbe price of goods sold and deliver* 
ed but was a collateral undertaking or recognition 
•of liability arising out of another contract 

altogether, and this, not only under proyiso 
(3) to S. 92» Eyidence Act, but also under 
B. 46, Negotiable Instruments Act, which 
proyides that as between tbe maker and 
the payee (inter alia) it may be shown that 
tbe instrument was deliyered conditionally 
or for a special pnrpose only and not for 
tbe purpose of transferring absolutely tbe 
property therein. Tbe same point was for.* 
tber elaborated in 50 All 754^ whereas in 
49 All 464.^ 44 All 521.^ referred to 
below, was dissented from. The only other 
ruling referred to by the lower Court that 
need be noticed is 6 Lab 411^ which foU 
lowed tbe not nnquestioned decisions in 44 
All 521^ and 45 Bom 1155^ already dealt 
with. Tbe learned adyooate for tbe peti. 
tioner has cited 59 Mad 446^ a recent deci. 
sion of tbe Judicial Committee, in which 
Secs. 91 and 92, Eyidence Act, were con* 
sidered, and it was held that there is 
nothing in either Section to exclude oral 
eyidence that (notwithstanding a written 
instrument which purports to embody a 
contract) there was no agreement between 
the parties and therefore no contract, and 
oral eyidence showing that tbe document 
though signed by the party impugning it, 
was not intended to be acted upon, hot 

4. Sheo Prasad v. Gobind Prasad, (19127) 14 A1 B 
AU292^100 10832^49 All 46i^26 A LJ805. 

6. Bogi Bam v. Ktahorl Lai, (1926) 16 A 1 R All 
269=116 I 0 771=60 AU 764=26 A L J 696. 

6. Sri Ram v. Sobba Bam Gopal Ral, (1922) 9 

A I R All 218 = 67 I 0 613=44 All 621=20 
A L J316. 

7. Hira Lai v. BeDarsi Das, (1926) 12 A 1 R I^h 
676=90 1 0 962=6 Lab 411=26 P L R 612, 

8. Tyagaraja Mudallat y. Vcdatbannl, (1986) 23 
A I B P 0 70=160 I 0 804=69 Mad 446=68 
I A 126 (P 0), 

•[7ide AIR 1926 Cal lOOI^Ed.} 


was intended to be used solely for another 
purpose, was held to haye been rightly 
admitted. It is thus clear that the defen, 
daut was entitled to adduce oral eyidence 
in support of what appears to have been 
his substantial plea. 

On behalf of tbe plaintiff opposite party 
reference has been made to S. 28, Negoti* 
able Instruments Act, and 46.Cal 663,^ io 
support of the contention that it is not 
open to the defendant to escape liability oo 
the ground that in signing tbe hand.note 
he was really acting for Mt. Bamsawari 
Ener. Tbe contention may be accepted, 
but does not meet the substantial plea that 
there was no such presently operatiye oon« 
tract between tbe parties as is embodied in 
the band^note, that tbe band^note was 
deliyered conditionally or for a special pur- 
pose only and nob for tbe purpose of trans. 
ferring absolutely property therein, or that 
there was a separate oral agreement eon- 
atitnting a condition precedent to tbe 
attaching of any obligation under tbe 
band note. 


Tbe defence eyidence has yet to be 
adduced, and the written statement does 
not precisely formulate the substantial 
plea, either in the terms of Sec. 46, Negoti* 
able Instruments Act, or in the terms of 
any of the proyisos to 6eo. 92, Eyidence 
Act I haye therefore dealt with the sab* 
stantial plea in an alternatiye form ; but, as 
in 49 All 464,^ I must ask the lower Gonit 
in admitting tbe eyidence, which has been 
eiolnded on an erroneous view of the law, 
to do so with great care and ha careful to 
see that in substance adyantage is not 
taken of this decision by tbe defendant and 
bis witnesses to trim their case accordiug 
to what they now understand to be tbe 
admissible aspect of it in the view of tbe 
law. The deoision of the lower Court is set 
aside and tbe case remanded for trial in 
accordance with the law. The costs of this 
hearing, inclnding a bearing fee of one gold 
mohor, will abide the event. 

S.G./R.E* remanded. 


9. Sadasok Jankl Das v. Sri Klshsn 

(1918) 5 A I R P 0 146=60 I 0 216-46 Oal 

663=46 I A 33 (P 0). 



«9S9 


Patna 497 


Habihab Doha v. Upendea Pati (Harries C. J.) 


&. I. B. 1939 Patna 497 
Harries C. J. and Wort J. 

Sarihar Dora and others — 

Defendants 1 to 3 — AppellaDta* 


V. 


Upendra Pati^ Plaintiff and another, 
Defendant ^ — BespoDdents. 

Latbdrs Patent Appeal No. 11 of 1938» 
Decided on 27fcb April 1939» from decision 
of Mohammad Noor J., D/- 4th Ma 7 1938. 

(tt) Lttnd Tenures^Zabti bbogra — AsteMmeni 
of — VoJidUy cttnnot be chelleoged in civU suit. 

Ooce tbe assessment is made and left oocbal- 
leoged it becomes biodiog ontbecosharergaontias. 
If Qo steps are taken to contest the same in settle* 
TDent it cannot be challenged In a cifii suit and 
any partition among the cosbarer gaontias does 
not put an end to tbe liability of zabti bhogra. 

(P 498 0 1] 

(b) C. P* Land Revenue Act (Id of 
^ 1 . 33 end 152— Jurisdiction of Civil Court 
Suit by lambardar for recovery of esiount of 
revenue paid by bim on behalf of eoiharera as 
*zabli bhogya is not one for coUection of reve* 
nue» nor one connected therewith but one for 
payment of money made and fails under S. 69, 
Contract Act— S i 1$2 is not applicable and Civil 
Court has jurisdiction to entertain sucb suit* 

Clause (10), 8» 162 deals with claims arising 
irom actual colleciiona or from the processes to 
enforce tbo realization of arrears of revenue or 
arrears of sums realisable as revenue. To come 
within this clause, the matter ooxnpialoed of and 
which gives rise to tbo suit must actually bo con- 
nected with or arise out of an actual collection or 
Mme process for tbe recovery of arrears of revenoe. 
The cause of action must be intimately connected 
with the collection or with the process for tho 
Teoovery of revenue. (P 498 0 2; P 499 0 1] 

Where a Umbatdar pays tbe whole revenue and 
then suem the cosharers for amount paid by him on 
their behalf as zabti bhogra. hU oUim is not one 
oonnooled with or at islng out of actual ooUeotlon 
or anything connected with collection but rather 
from payment made by him to cosharets* use: and 
In view of 8. 83 which preeupposoe thitClvU Courts 
have Jurisdlotion to try suits by lambardara for 
stream oi revenue payable through them by the 

o •“1“ ropnaeot. 8. 163 is not 

applIcabJe, Such » suit (alls under 8. 69. Conltaot 
Act, and can be entortalned bj OWll Courts. 

CP 499 01,9) 

P. Miara — for Appellants. 

S. C. Mazumdar and G. 0. Das — 

for Respondents, 

C. J.—Thisia a Letters Patent 
-appeal from a decision of Mohammad Noor J. 
m second apwal. The plaintiff brought the 
suit oat of which this appeal arises against 
his oosharer gaontias for a aam said to bo 
dae as arrears of zabti bhogra. The plain- 
•tifif was a coaharor gaontia and lambardat 
«i Tillage Kharmonda, whereas the defen. 
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ernment khalsa villages id the Sambalpar 
District there are gaontias who are village 
maDagers having proprietary rights io their 
bomefarm lands. These lands are called 
the goantia's bhogra or sir lands. Tbe co« 
sharer gaontias are allowed 25 per cent, of 
the eoUdctions of the village as payment for 
their daties as managers of the village, and 
they are bound to make over tbe balance 
of the collectioQS through the lambardar to 
the Government. The bhogra lands of each 
gaontia are assessed to revenue, and U tbe 
revenue payable on a particular gaontia^s 
bbogra lands is equal to that particular 
gaontia's share in the 25 per cent, of tbe 
total village collections, then the gaontia 
has to pay over the whole of the collections 
made to the lambardar. If the assessment 
OD the bbogra lands is more than that par« 
ticular gaontia s share in the 25 per cent, 
of tbe collections, the gaontia has to pay 
the lambardar not only tbe whole of tbe 
collections made bnt the difference between 
the amount assessed on his bbogra lands 
and bis share of the 25 per cent, of the 
total village collections. On tbe other hand, 
if the assessment on the bhogra lands is 
less than bis share of tbe 25 per cent, of 
tbe village coUeotioDS, the gaontia is entitled 
to deduct from tbe collections made the 
difference between his share of tbe 25 per 
cent, of the village oolleotions and the as- 
sessment on his bhogra lands. He. of course, 
has to pay tbe balance over to the lambar. 
dar. In oases where the assessment on the 
bhogra lands is greater than the gaontia's 
share of the 25 per cent, of tbe total ooU 
lections, tbe difference is known as zabti 
bbogra. Where tbe gaontia is entitled to 
keep back money out of his oolleotions to 
make up the difference between bis share 
in 25 per cent, of tbe coUeotions and tbe 
assessment on his bbogra lands, the amoonb 
which he is entitled to keep back is known 
as puraskar. 

In the present case the defendants* share 
in tbe village was five annas font pies, and 
in lien of this share, they were admittedly 
bolding a hamlet of tbe village Kharmnnda 
known ae Darangapali. Zabti bhogra pay. 
able by the defendants was assessed at 
Rs. 52 per annum. According to the plain- 
tiff's case, he as lambardar had paid the 
whole ol the revenue duo from tbe gaontias 
to the Government, and, according to him 
the defendants had refoeed to pay the 
amount claimed in this suit as zabti 
bhogra. The learned Mnnsif who beard the 
case at first instance, dismissed the plain- 
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tiff’s claim for zabti bhogra bnt oo appeal 
this decree was reTOrsed* and the plaintiff's 
claim decreed. In second appeal Mohammad 
Noor J. afSrmed the decree of the lower 
Appellate Court and dismissed the appeal. 
It has been argued before us that the 
amount of zabti bhogra alleged to be pay« 
able by the defendants was not satisfao. 
torily proved in this case. The lower Courts 
relied upon a document (Es. 1) which is a 
table showing the zabti and pnraskar lands 
of village Kharmunda. It is said that this 
document is not part of the Becord of 
Bights, and accordingly it does not prove 
the amount payable by the defendants as 
zabti bhogra. This point does not appear to 
have been made in any previous bearing, 
and from a perusal of the judgment of the 
learned Munsif and of the learned Snbordi. 
nate Judge it is clear that the defendants 
never challenged the fact that zabti bhogra 
at the rate of Bs. 52 per annum was as* 
sessed on the defendants' lands. The defen* 
dants contended that they had never paid 
this sum and that the assessment was ez* 
cessivo, but that those conteotions are very 
different from the contention now pot for- 
ward, namely that the amount assessed on 
these lands was never proved. It U clear 
that in the Courts below it was admitted 
that the assessment amounted to Bs. 52 per 
annum, and that what was challenged was 
the legality of the assessment. 

Id my judgment it is not open to the 
defendants to challenge the validity of the 
assessment of zabti bhogra in the Civil 
Court. Such was assessed at the time of 
settlement and steps should then have been 
taken to contest the assessment. Once the 
assessment was made and left unoballenged, 
it became binding upon the defendants, and 
they cannot in a suit, such as the present 
one, cballeoge the validity of that assess- 
ment. The defendants also alleged that this 
village bad been partitioned in the year 
1685 and that this partition put an end to 
any liability which may have existed for 
the payment of zabti bhogra. I entirely fail 
to appreciate how a partition could put an 
end to such a liability; in any event the 
zabti bhogra of Bs. 62 per annum was 
assessed on the defendants' bhogra lands 
as late as the year 1927, that is 42 years 
after the partition. In those circumstances, 
it cannot possibly be said that the parti* 
tion has in any way affected the defendants^ 
liability to pay zabti bhogra. It was con- 
tended before Mohammad Noor X.and baa 
again been contended before us that the 


Civil Courts bad no jurisdiction to enter, 
tain this suit. Beliance is placed on Section 
152 (b) (lO), Central Provinces Land Be* 
venue Act, (Act 18 of 1881). The relevant 
portion of that Section is in these terms : 

Except 69 otherwise hereinbefore provided, (e) 
no Civil Court sbaU enterUin any suU instUQted 
or application made, to obtain a decision or order 
on any matter which the GoTemor^Oeneral in 
Council, the Chief Commiasloner or a Revenue or 
a Settlement Officer b, by this Act, empowered to 
determine or dispose of; and in partieuUr (b) no 
Civil Court fiball exercise jorisdlctioD over any of 
the following matters ; 

• • • • 

(10) claims connected with, or arising out of the 
coUeetion of revenue, or any process enforced on 
account of an arrear of revenue, or on account of 
any sum which la under this or any other Act 
realizable as revenue; ...... 

According to the appellants, this is a 
claim connected with or arising out of the 
collection of revenue and hence no Civil 
Court has jurisdiction to decide it. The 
claim, it is said, is a claim for zabti 
bhogra, that is a claim for a form of re* 
venue. It must be remembered that in this 
case the plaintiff.respondent as lambardar 
had paid the whole of the revenne due, aud 
this claim was for the amount which the 
defendants should have paid the plaiotifi 
as zabti bhogra. The plaintiff bad iu fact 
paid this sum to the Government on the 
defendants' behalf, and in this suit be was 
claiming from the defendants money which 
he had paid to their use. The defendant* 
appellants have to concede that this claim 
is not a olaim to recover an amount doe as 
revenue, but they urge it is a claim con- 
nected with or arising out of the coUeotion 
of revenue. Claims connected with or aria* 
iog out of the collection of revenue osust be 
claims which have arisen through aotu^ 
collection. It is to be observed that ol. (1(W 
deals not only with claims connected with 
or arising out of the ooUeotion of revenue 
but also with claims connected with or 
arising out of any process enforced on ao* 
count of airear of revenue, or on account 
of any sum which is under this or any 
other Act realizable as revenue. It appears 
to me that this clause deals with claimsj 
arising from aotnal collections or from the 
processes to enforce the realization oi 
arrears of revenue or arrears of sums r^ 
lizable as revenue. To come within tma 
clause, the matter complained of and whion 
gives rise to the suit most aotuaUy be con* 
nected with or arise out of an actual col* 
lection or some process for the recovery o 
arrears of revenae. The cause of 
must be iotimately oonueoted with the co»- 
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lection or with the process for the recovery 
of revenne. In the present case this zabti 
bhogra was not collected by the lambardar 
from the defeodants. The amotiDt was 
actaally paid by the lambardar to the 
GovarDment tboogh be had never received 
it from the defendants. The present suit ie 
a suit to recover a sum which the plaintiff 
bas paid on behalf of the defendants, and 
in my view the present claim is not a claim 
connected with or arising out of actual 
^collection. In fact it was the failure to 
'Collect the ravenne before actual payment 
jby the lambardar wbicb gives rise to this 
snit. The cause of action does not arise out 
:of the collection or anything connected 
with the collection but rather from a pay- 
<ment made to the defendants' nse. It 
^appears to me that S. 33, C. P. Land Be* 
Toone Act, makes it clear that a suit sncb 
as the one now before the Court doee not 
fall within B. 152 (b)(10) of that Act. S. 33 
provides that 

wbcD any local area is under settlement, the 
Chief Commissioner may inTest any Subordinate 
Settlement Officer with the powers of any of (the 
last five classes) of Courts described in 8 . i of (the 
Central ProTiooes Civil Courts Act, 1886), and the 
Chief Settlement Officer with the powers of a Court 
of a Deputy Commiisioner described in the sarse 
Act, (S. 7), foe the trial, in the first instauce, of 
any of the followlog classes of suits iostUuied 
within such area : 

• • • 

(b) suits by lambardars for arrears of revenue 
payable through them by the proprietors whom 
they represent: 


This Section gives revenue officers during 
a BettloDDent powers to hear certain 8nits» 
which clearly would otherwise be heard by 
the Civil Courts. The Section pre-supposes 
that the Civil Courts have jurisdiotioD to 
hear suits by lambardars for arrears of 
revenue payable through them by the pro. 
Iprietors whom they represent. It is to be 
observed that by reason of 8. 4 {8a) ‘*pro- 
prietor'*^ includes a gaontia of a Qovern* 
ment village in the Sambalpur District. 
The defendants, who are gaontias in a 
Government village, are, therefore, within 
the purview of B. 33, 0. P. Land Revenue 
Act. After the settlement is completed, the 
powers given to the settlement officers to 
boar these claims ie terminated; and 8. 89 
of the Act provides : 

When the BSltlemeut of any local area has been 

powers exsrolsad by 
the SeUlement Officers In such area sbali oeass, 
and all suits and applIcatioDs pending before suoh 
offlm shall bo tranifenred to suoh of the Ooorti 
^uarily having Jurisdiction in sneh oases as the 
OommUeloner of the Division directs, or, li there 


arc DO such Courts, shall be disposed ol In such 
manoer as the Chief Commissioner directs. 

These Sections clearly show that dar- 
ing the pendency of settlemeut operations 
claims otherwise cognizable by tbe Civil 
Coarts may be dealt with by settlement 
officers bat when the settlement has been 
completed, the powers of tbe settlement 
officers are terminated and all pending suits 
are transferred back to appropriate Civil 
Courts. Unless claims by a lambardar 
against co.sbarers for arrears of revenue 
paid on their behalf are cognizable by tbe 
Civil Courts, then 8. S3 and tbe following 
Sections of the C. P. Land Revenue Act, 
are unintelligibie. In my view tbe present 
claim ie a claim under S. 69, Contract Act, 
and is not a claim coDnected with or arising 
out ol the collection of revenue, and tbe 
Civil Courts had jurisdiction to entertain 
tbe claim. In my view tbe decision of 
Mohammad Noor J. is right and should be 
affirmed. I would, therefore, dismiss this 
appeal with costs. 

Wort J, — I agree. 

9.0./B.E. Appeal di$missed» 
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Wort J. 

Kamakhya Narayan Singh — 

Defendant — Appellant. 

V. 

Chairman, Eazaribagh Municipalily^ 

Plainti^ — Respondent, 

Appeal No. 303 of 1938, Decided on 8tb 
February 1939, from appellate decree of 
Addl. Bab.Jadge, Hazaribagh, D/. 16th 
December 1937. 

(a) Bihar and OriitK Municipal Act (7 of 
1922), S. 12 •— Word may '* laterprctod 
AcUoq brought by Chairman ol Muntcipalily is 
not mamtainablo. 

The use of the word "moy*' must be ooustruod 
in the sense that ibe body of Oommisaioners ehall 
by that name sue aud be euod. aud by oo otbor. 
The Obairman of the MunlcIpaUty, a position 
although reooguized by the hluulolpal Act, is not 
a legal entity nor a Corporation sole and therefore 
he U not entitled to eue. [p 6oo 0 1] 

(b) Landlord and Tenant^Tonaocy ExIeU 
of — Law ol tenancy when appUee elated 

^Payment of rent to landlord who is not pro* 
piietor ol land doee not create tenancy. 

A tenanoy either eziste or does not exist and a 
teoaooy cannot exist between a person and another 
person neither of whom has title to tbe land the 
subjeot-matter ol the eo oaJled tenancy. It is only 
when estoppel comes in and the defendant U pro* 
venW from saying that there Is no tenanoy that 
the law of tenancy would apply. Payment of rent 
tenancy, but it U prime fade evi- 
dence which apart from queatton of eetoppol can be 
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robutted. Where laodlord is not a proprietor 
the land, payment of rent for a considerable period 
to the landlord docs not create a ienanoy x A I R 
2934 Pai 555 and A I R 1937 P C 252, RtL on. 

tP 500 C 2] 

B. P. SiQba — for Appellant, 

Mahnbir Prasad aod Bajani Eanka Sinha 

— for Respondent. 

Judgmeot. — This appeal can be disposed 
of on one short ground, but I propose to 
deal with both the points which haye been 
raised. The Srst point arises by reason of 
S. 12, Bibar and Orissa Municipal Act of 
1922, which provides : 

There shall bo established for each Municipality 
a body of Oommissloners, who shall be a body 
corporate by the name of ibe Municipal CommU« 
sioners of the place by reference to which the 
Municipality Is known, having perpetual succes* 
8100 and a common seal, and may by that name 
sue and be sued. 

The use of the word *‘may" must be con* 
^trued in the sense that they shall by that 
'name sue and be sued, and by no other. In 
Itbis case, as is very common in this Pro- 
[yince, the party suing is the Chairman of 
the Municipality, a position although re* 
cognized by the Municipal Act is not a 
legal entity nor a Corporation sole and 
therefore he is not entitled to sue, The 
action in the present form is therefore not 
maintainable. The sooner the Municipalities 
of this Province realize this position the 
better. Two oases have failed owing to this 
form being used in actions either by the 
Municipality or against them. The other 
point for consideration is whether in the 
circumstances the Raj was estopped from 
denying that the Municipal Commissioners 
were their landlords. It appears that aboot 
1100 bigbas of land was granted by the 
Baj in 1864 for the purpose of building the 
town of Hazaribagh or extending it — the 
exact purpose it is unnecessary to state. It 
has been found by both the Judges in the 
Courts below that the laud opon which these 
bungalows stood and with regard to which 
rent was claimed was not a part of the 1400 
bighas. I would be more accurate in saying 
that the finding of the trial Court was that, 
and not appealed against and therefore ac* 
cepted in the lower Appellate Court. Now, 
the Judge finds as a fact that the Municipal 
authorities are not the landlords of this 
piece of land, that is to say, they have no 
title to it. The learned Judge has also 
decided that in the circumstances the pat* 
ties are not estopped from applying the 
principles laid down by their Lordships of 
the Judicial Committee of the Privy Council 
and by a decision of this Court to which I 


was a party. But the learned Judge appeirs 
to have considered that the payment by the 
defendant to the Municipal authorities of 
rent for a considerable period created the 
tenancy. 

The case can be very shortly stated thus 
as soon as it is found that the defendant is 
not estopped, the other finding becomes 
impossible. A tenancy either exists or does 
not exist. In fact, we know it does not exist 
in this case because the landlord was not 
the proprietor of the land; and a tenancy 
cannot exist between a person and another 
person neither of whom has title to the land 
the subject-matter of the so-called tenancy. 
It is only when estoppel comes in and the 
defendant is prevented from saying that^ 
there is no tenancy that the law of tenancyl 
would apply. Payment of rent, it has been] 
decided on many occasions, is evidence ofj 
tenancy, but it is prima facie evidence of] 
tenancy wbiob, apart from questions oI| 
estoppel, can be rebutted, and on the faot8| 
of this case, whether the Baja paid under 
a mistake or misrepresentation, it seems to 
me not to matter. But it cannot be said 
that they (the Municipality) were the ten. 
ants of the Baja or that they were liable 
for payment of rent sued for in this case. 
I refer to my decision in 16 P L T 619^ 
and to the decision of their Lordships of 
the Judicial Committee of the Privy Oounoil 
in 64 I A 811.^ I would allow the appeal 
and dismiss the suit with costs throughout. 

N.S./R.K. Appeal allowed. 

1. Badruddln Eban v. Bhaglo Eoerl, (1934) 21 
A I R Pat 555=153 I 0 769 sl5 P L T 519. 

9, EriBhna Proatd Lai t. Baraboni Goal Concern, 
Ltd., (1937) 24 A I R P 0 261=169 I 0 566= 
64 I A 3U=1LR (1938) 1 Cal 1=31 SLR 626 
(PO). 
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Fazl Ali and Varma JJ. 

Sheosatan Sin^fh and others — 

Plaintiffs — Appellants. 


V. 

Oaya Amla Oo-operative Society and 
ethers — Defendants — Respondents. 

Appeal No. 410 of 1937, Decided on 
3kh February 1939. from appellate decree 
if Diet. Judge, Gaya, DA llbh December 
936. 

U) Bibar and OriMa Co^operatire Cradit 
locletiee Act (6 of 1935), S. 49 — Diipute re- 
erred to RegUtrar for award-Regntrar func. 
IOD8 ei Ciril Court and does not met without 

ttrudiction in deciding whether diipute IJ 

tarred or not. 
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ft dispate bae been referred to (be Begis* 
trar, Co^operstlve Boeietiee for an award under tfae 
Co-operative Societies Act. the Registrar acU as a 
Civi] Court and has jorisdictioD to decide whether 
the dispute before him is time* barred or not* Once 
be has decided that rightly or wroogly it cannot 
be said that be acted without jurisdiction! 

[P 601 C 2] 

(b) Civil P. C* (1908)t St. 52, 53 — Award 
for debt* of father patted againit ton at legal 
repreientative — Ancettral properly in ton's 
handi can be attached and told in execution. 

Whore the debt in respect of which an award 
under the Co-operative Societies Act has been 
granted is the debt ol the deceased father and the 
award Is passed against tbo ton as tbe legal repre. 
eentative of tbe father, the ancestral property io 
tbe bands of the son and his sons can bo attached 
and sold In execution of tbe award : id Cal 21 
(P 0), BeL on, [P 502 0 1] 

Sarjoo Prasad — for Appellants, 

Mababir Prasad and Bajani Kanta Sioha 

— for Respondents, 

Yarma Ji — This is an appsal on behalf 
of the plaintiffs who filed a suit challengiDg 
a sale of property in execution of an award 
made by tbe Assistant Begistrar of tbe 
Co.operatiTe Societies of the Gaya Circle, 
against the appellant Sheosaran Singh on 
IStb March 1930. It appears that Mnrali. 
dbat, father of Sheosaran, borrowed a sum 
of Bs. 500 from \the society. Muralidhar 
died 00 25th February 1925, and on that 
date a sum of Bs. 213 was found due to the 
society. It appears, on 27th Anguet 1925, 
Bbeosaran paid Bs. 25 to the society. 
Bs. 4.6.0 as principal and Bs. 20«10.0 as 
interest. It appears that Sheosaran was 
entitled to Bs, 12.8.0 as dividend of shares 
purchased by Muralidhar on 20th July 1927. 
On 2fid September 1929 reference was made 
to tbe Aesidtant Begistrar for an award 
and the award was given on 13th Match 

1930. Execution under tbo award oom. 
monced in tbe Civil Court on 22Dd July 

1931. On 25tb July 1932, tbe joint facniiy 
properties were sold. It is alleged that on 
18tb November 1932 Sheosaran and his 
family separated and Sfaeosarao got a small 
share of tbe family property. Tbe present 
suit was filed on 6th April 1936, and was 
dismissed on 28th March 1936. Against 
that an appeal was filed before the lower 
Appellate Court, which was filed after the 
period of limitation but time was extended 
under S. 6, Limitation Act. It was nUi- 
mately dismissed on 11th December 1936. 

The lower Appellate Court has found in 
incurrence with the findings of the learned 
Muneif that there was no fraud in obtain^ 
ing the award. It held further that the 
Civil Oonrt had no jurisdiction bo entertain 


a suit Questioning tbe award of the Assis. 
tant Begistrar. On tbe question whether 
plaintiffs 2 to 5 were bound by the award 
the Court came to the cooclnsion that they 
were bound, holding that the ancestral pro- 
party in tbe bands of tbe plaintiffs is liable 
to be attached and sold in execution of the 
award. It held further that tbe sale affected 
the 4 annas of tauzi No. 10334 and 2 annas 
13 dams odd of tauzi No. 5902 and 
that the whole of this property passed on 
the sale. Tbe Court held further that tbo 
purchaser was not bound by tbe result of 
tbe partition suit. On the question of res 
judicata, it was held that the plaintiffs were 
not barred by the principles of res judicata; 
and so far as tbe last point, whether the 
suit was barred under 0. 22, B. 92. Civil 
P. C., the lower Court was of opinion that 
Sheosaran was not entitled to cballenge tbo 
sale in a separate suit. 

Mr. Ehurshaid Husnain, followed by 
Mr. Sarjoo Prasad, on behalf of tbe appal, 
lanls. urged tbe following points; that the 
Begistrar had no jurisdiction to pass the 
award because there was no dispute and 
because he had no jarisdiotion over Sbeo. 
saran Singh. Bis Une of argument is that 
as the debt was time-barred, there was no 
dispute to be referred to tbe Begistrar and 
that as it was Muralidhar and not Sbeo. 
saran who was tbo member of the society, 
the dispute was not one as contemplated by 
tbo Co-operative Societies Act. Now, it has 
been held that tbe Begistrar, Co-operative 
Societies is acting as a Court and ho had 
jurisdiction to decide whether a dispute 
before him was time-barred or not. Once 
be has decided that rightly or wrongly, it 
cannot be said that be acted without juris, 
diction. Mr. Mababir Prasad deale with 
tbe question of limitation in another way 
and urges that no question of limitation 
arises. He says that the sum of Bs. 500 
was borrowed on 5th July 1923, and tbe 
monthly instalments were of Bs. 23. There- 
fore be urges that before July 1926, no suit 
could be instituted, and tbe contract did 
nob show that on failure of payment of one 
instalment, tbe whole amount could be eued 
for. The last payment wason 2Dd December 
1924, and Muralidhar died on 25tb Febru- 
ary 1925. Therefore be urges that on this 
date, ». e, at the date of Moralidhar’s death, 
there was no cause of action and therefore 
six years limitation would apply. There is 
a good deal of force in this argument. Bub 
we are faced with the provisions of B. 63, 
Bihar and Orissa Co-operative Societies 
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Act (Bihar and Orissa Act 6 of 1935), 
which says that 

□otwltbstaodiog auj of the proThiona of tbo 
lodlan LimitatloQ Act» 1908, the period of limlta* 
iioQ for debt Inclading Interest dae to a registered 
society by a member thereof shall be computed 
from the date on which member dies or ceases to 
be a member of the society* 

It is not Docdesary for me to give a 
definite opinion on this point in view of tbe 
line of reasoning followed by the Coart 
below which I accept. So this point of 
Mr. Eborabaid Hnsoain fails. The nest 
point that has been arged is that even 
assuming that tbe award coaid be passed, 
it was only in a representative capacity aa 
an heir of Maralidbar and therefore tbe 
interest of Sbeosaran could not be sold, or, 
in any case, tbe interest of Sbeosaran'a son 
could not be sold. So far as these two points 
are concerned, they go together. From tbe 
award it is clear that the award ia not 
against Sbeosaran personally, bat as against 
him as representing tbe estate of bis father, 
and the debt in respect of which tbe award 
has been granted was a debt of tbe father. 

Ss. 52 and 53, Civil P. C., lay down that 
where a decree ig passed agaiost a patty aa the 
legal representative of a deceased person, and tbe 
decree is for tbe payment of money ont of the pro* 
perty of tbe deceased, it may be ezeented by the 
attachment and sale of any such property, 
and for this porpose, 

property In tbe bands of a son or other descendant 
which is liable onder Hindu law for payment of 
tbe debt of a deceased ancestor, In respect of which 
a decree has been passed, shall be deemed to be 
property of tbe deceased wbiob has come to the 
bands of the son or other descendant as his legal 
representative. 

It therefore follows that tbe ancestral 
property in the bands of Sbeosaran Singh 
|and bis sons is liable to be attached and 
|sold in ezeention of tbe award. In support 
of this I rely upon the case reported in 13 
Cal 21,^ where tbeir Lordships of the JudU 
eial Committee held 

If the fact be that tbe purchaser has bargained 
and paid for tbo entirety, he may clearly defend 
his title to it upon any ground which would have 
justified a sale if the sons bad been brought in to 
oppose tbe execution proceedings. 

Mr. Mahabir Prasad relying upon this case 
has referred to tbe fact that the purchaser 
is now in poaseasion of the property. In tbe 
result the story of fraud having failed, tbo 
Begiatrar not having acted without juris- 
diction iu giving the award, aud the 
ancestral property in the bands of tbe 
plaintiffs being liable to be attached, all tbe 
points urged on behalf of the appellants 

1, Nanoni Babuasin v. Modbun Mohun, (1686) 

18 Gal 31=18 I A 1=4 6ar 663 (P 0). 


I, R| 

fail. I would therefore uphold the judg* 
ment aud decree of tbe lower Appellate 
Court and dismiss the appeal with costa. 

Fazl Ali J« — I agree. 

m.s./r.e, Appeal ditmitsed* 

^ A, I. R. 1939 Patna 602 
James and Howland JJ. 

Inderdeo Singh and another — 

Plaintiffs — Appellanta. 

V. 

Bamlal Singh and others — Defendantt 

— Bespondents. 

Second Appeal No. 510 of 1937, Decided 
on 16th February 1939, from decision of 
SubJodge, Gaya, D/. Slst May 1937. 

(a) RegUiration Act (1908), Ss. 28, 29~Per« 
son desiring to obtain registration of documcDt 
containiog personal covenant and also affect- 
ing immovable property*— He is bound by pro- 
visions of S. 28 for whole of document. 

If a party desires regUtratloo of a dooumeot 
containiog a parsooal covenant he Ig eutUled to 
obtain registration of it wherever bo pleases, pro- 
vided that tbe document does not aSect Immora- 
ble property; but if he desires to obtain registration 
of a doenment oontainiog a personal coTensnt 
which aUo aSeots immovable property, he Is bound 
by tbo provisions of B. 36 and he is bound by 
those provisions for tbe whole of tbe document 
from beginning to end, and those provisions apply 
to the whole of the document. [P 603 0 

4 (b) Limitation Act (1908), Art. 116 ^ 
Regiitration of mortgage bend obtaiood by 
fraud on law of regiitration ^ Mortgagor and 
mortgagee parties to fraud*— Document cannot 
be regarded as registered, for suit on perseoal 
covenant. 

If the registration of a mortgage bond bss been 
obtained by a fraud on the law of registration to 
which the mortgagor and mortgagoe were parties, 
tbe document cannot be treated as a registered 
document for the purpose of applying tbe provi- 
sions of Art. 116 to a suit on a personal covenant: 
AIR im Mad 447, Diwni.; AIR 1937 Ca\ 
347 and AIR 2939 Nag 67 {FB), RW. on; AIR 
mi PCS, Bzpl. [P W3 0 1] 

Sarjoo Prasad “ for Appellants. 

B. K. Prasad Binha — for Bespondents. 

James J. — This second appeal arises 
OQb of a snib based on a mortgage bond. 
The bond was registered at Tikari, bat the 
Sab.Eegisfcrar at Tikari could not have 
accepted it for registration unless it bad 
contained a description of land within the 
jurisdiction of the Tikaii Sab-Begist^ 
Office. Both Courts have found that this 
entry was fictitious, and that registration 
was obtained by fraud to which mortgagor 
and mortgagee were partieSi so that the 
deed cannot be treated as a registered mort- 
gage deed, and therefore the mortgage debt 
cannot be regarded as seenred on the mort- 
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gagdd property described in the bond. Tbe 
MoDsif coDsiddred that be could give effect 
to the personal covenant as contained in a 
regiaterod document, and he gave money 
decree for the amoant of money due under 
the covenant. The Sobordinate Judge on 
appeal held that the document could not be 
regarded as a registered document at all. 
If the document could be treated as a regis- 
tered document under Art. 116 of the Sch6« 
dale to the Limitation Act, the mortgagee 
would have sis years during which he 
might sue on tbo personal covenant; but if 
the doonmant were regarded as an unregis- 
tered document be would have been obliged 
to institute a suit within three years, and 
the suit ID the present case would have 
been barred by limitation. 

The plaintiff has come up in second 
appeal from that decision. The only ques- 
tion for decision in this appeal U whether, 
if the regUtration of a mortgage bond has 
been obtained by a fraud on the law of 
registration, the document can be treated 
as a registered document for the purpose of 
applying the provisions of Art. 116, Limi- 
tation Act, to a snit on a personal coveuanb. 
The question precisely in this form came 
before the Madras High Court in 16 Mad 
435^ wherein lb was held that in similar 
circumstanoes the registration was good so 
far as it was registration of the personal 
covenant to re.pay the mortgage money, 
and the mortgagee was entitled to take 
advantage of the provisions of Art. 116 of 
the Schedule to the Limitation Act. In 41 
OWN 783* a Bench of the Oalcutta 
High Court considering the same question 
expressly differed from the view of the 
Judges of the Madras High Court, and in 
a case recently decided, a Full Bench of 
the Nagpur High Court has adopted the 
view taken by the Oalcutta High Court : 
AIR 1939 Nag 57.* 


Mr. Sarjoo Prasad for the plaintiff-appel- 
lant argues in favour of the view taken by 
the learned Judges of the Madras -High 
Oourb. Ho suggests that it should be con- 
sidered that there was no fraud in obtaining 
registrabioD of the bond so far as the per- 
sonal covenant was concerned, beoanee if 
t^e bond had contained nothing but the 

1, Bama Bfto V- Vedayya, (10S8) 10 A I R Mad 
447=78 2 0 188=46 Uad 436=44 M L J 878. 

S. SsiloDdra Nath v. Seshab Ohandra, (1937) 94 
A I R Oal 847=171 1 0 966=41 OWN 783, 

3. Jagoabwac Prasad v. Hal Obaud, (1989) 96 
AIR Nag 67 = 179 1 0 988 = 1 LB (1939) 
Nag 64 (F R)» 


personal covenant, the provisions of S. 29, 
Begistration Act. would have applied and 
the document could have been registered at 
any Registry Office. The argument appears 
to be that if the document registered bad 
been somebhiDg other than what it was, no 
fraud would have been committed, aud we 
are asked to call the document something 
other than what it was (or the benefit of 
one of the parties who actually did commit 
the fraud. I think that it would be more 
correct to say that if a party desires regis- 
tration of a document contaiaing a per- 
sonal covenant be is entitled to obtain 
registration of it wherever be pleases, pro- 
vided that the document does not affect 
immovable property ; bnt if he desires to 
obtain registration of a document contain- 
ing a personal covenant which also affects 
immovable property, be is bound by the 
provisions of 8. 28, Registration Act, and 
be is bound by those provisions for the 
whole of the document from beginning to 
end, and those provisions apply to the 
whole of the document. > 

Mr. Sarjoo Prasad also suggests that the 
decision of their Lordships of the Judicial 
Committee in 48 Cal 509^ implies that in 
that ease, although there was a fraud in 
registratiou whiob rendered the mortgage 
bond invalid, their Lordabipd considered 
that it might be valid as a registered con- 
tract to repay, because they left it open to 
tbe plaintiff of that case to apply to the 
High Court for a personal judgment on the 
mortgage debt. But there is nothing in that 
decision whiob implies that their Lord- 
ships considered that tbe plaintiff should 
be entitled to any advantage arising from 
tbe registration of tbe document, or that 
Art. 116 of the Schedule would apply to 
tbe case. Lord Finlay expressly said that 
if tbe High Court should think it right to 
enter upon the consideration of this claim, 
all defences arising out of the lapse of time 
must be open to the defendants, and there 
is nothing in the decision whiob suggests 
that Art. 116 of tbe Schedule would be 


applicable to tbe case. Mr. Sarjoo Prasad 
also suggests that to deny to tbe mortgagee, 
seeking a decree on the personal covenant, 
the benefit of tbe provisions of Art. 116 
is to permit a mortgagor to benefit by bis 
own fraud. This is of course to some extent 
true of a judgment refusing a mortgage 
decree ; but the finding of the C ourts below 

4. BUwanaih Prasad v. Chandra Naravan. ( 1991 ) 

? f * 0 770=48 0 J 609 = 48 

k A 187 (P 0). 
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is that the mortgagor and the mortgagee are 
in this matter in pari delicto : and in those 
circnmstances the position of the defendant 
is the better, and if one or the other is to 
profit by the fraud, it cannot be the plain* 
tiff in a suit. I do not consider that any 
grounds have been made out which would 
warrant our declining to follow the deci. 
sion of the Calcutta High Court and the 
decision of the Full Bench of the Nagpur 
High Court. The view of the lew taken by 
the learned Subordinate Judge is correct ; 
and I would dismiss this appeal with costs. 

Rowland J. — I entirely agree. In my 
view the jurisdiction conferred on the Sub. 
Registrar by S. 29 is limited to receiving 
and registering "every document other than 
a document referred to in S. 28" and once 
it is found that the document was a doou* 
ment referred to in 6. 28 then the result is 
that if a Registrar had been aware of the 
facts he would have refused registration. 
The same consequences most follow as if 
registration had in fact been refused, that 
is to say the entire document is on the 
footing of an unregistered doonment. Not 
only does it not affect any immovable pro- 
perty — S. 49, but it most be considered 
unregistered for the purposes of limitation 
— Art. 116 of the Schedule to tbs Limita. 
tion Act. 

d.s./b.k. Appeal dismitseA. 

A. I. B, 19S9 Patoa 604 
Harries C. J. and Wort J. 

Mt. Haliman Bibi and another — 

Defendants — Appellants. 

V. 

Muhammad Tajamul Hussain, Plain, 
tiff and others, Defendants— 

Respondents. 

Letters Patent Appeal No. 14 of 1938, 
Decided on 25tb April 1939, from decision of 
Mohammad Noor, J.,D/. 26.4-1938. 

(«) Landlord and Tenant — Abandonment— 
Transfer of holding; by chandnadar— Traniferor 
remmining io poMeuioo of one room of lioufo 
on holding with leave ud licenee of Iraneferee 
^There tc ebendonraent by cbandneder and 
landlord U entitled to recover holding. 

Where a cbandoadar has ezccQted a kobaU 
traQsferriog his bolding to another person and the 
transforor has remained in possession of a room in 
a hoase staodiog on the bolding with leave and 
license of the transferee It cannot bo ea!d that the 
ralatlonshlp botween the transferor and the land« 
lord continoes. There Is an abandonment of the 
holding by the chandnadar and the landlord 
therefore is entitled to recover the holding A I R 
2935 Pat 269, DisUng. [P 606 C 1] 

(b) Civil P. C. (1908), O. 41, R. 33--Aotion 
by person dismissed — No appeal by him bal 


A. LB. 

n..i 

1 dlfimissed ths 

Appellate Court has under 0. 41, B. 83^6r te 

grant him relief even if he has not appiw bS 
has filed cross*ob]ection. Hence an objection re- 
garding competency of cross. objection by him ho 
no substance. [P sofo y 

G. C. Daa— /or Appellants, 

P. Misra — for Bespondents, 

Wort J.— Tbia ia an appeal from the 
decision of Mohammad Noor J. arising out of 
an action for the recovery of .04 acre of 
land with a house thereon which at one time 
was in possession of one Bhajani Mahalik, 
who was chandnadar. The appellant before 
my brother, Mohammad Noor, was defen. 
dant 2. One of the qnestions of fact decided 
by the Courts below was whether the son of 
Bhajani Mahalik predeceased him or who. 
ther heeorvived him and io his turn became 
the chandnadar. It was originally recorded 
ID the Proyinoial Survey, as I have already 
indicated, in the name of Bhajani Mahalik. 
In the onrrent settlement it was recorded 
in the name of defendant 1, Suoai Bewa, 
in other words, widow of one Bama Maha. 
lik, the SOD. On 19tb December 1933, 
defendant 1, the widow, executed a kobala 
in favour of defendant 2. There were two 
other transactions a few days later, that 
is, on 11th January 1933, which have been 
held to be merely transactions to cover up 
the true nature of the transaction of 19tb 
December. In other words, as I understand 
the judgments of the (Courts below, they 
were transactions one of mortgage and 
the other of sale of a leaser area of the 
land, which, if taken at their face valns, 
would lead one to suppose that the whole 
of the land, the subject-matter of the 
tenancy, had not been transferred, and 
having regard to the events which happen- 
ed, this is explicable on the grounds that 
one of the contentions put forward by the 
defendant was that the bolding bad not 
been abandoned. One of the arguments on 
behalf of the parties in the Courts below 
was that this tenancy was a mere tenaDoy- 
at-will. There has been a finding against 
that based upon a decision of this Court 
in 16 P L T 864' where it was held that 
the tenancy was not a tenanoy-at-willi 
Snb.s. (2) of Bee. 236, Orissa Tenancy Act, 
provides : 

Save as otherwise expressly provided in thi^ 
Act, the Inoideute of the tenanoy of a chan gnaw 

1. Jahabaj Khan v. Srlkrishna Dej, (1936) 93 

A I B Pat 29=1601 0 437=16 Pat ie7=lc 

F L T 664 (FB). 
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be regulated bj local custom or usage aad 
hid rent shall be liable to re^asscssmeot on each 
reTleioD of land revenue settlement. 


Tbe character of such tenancy can be 
gathered from the dednition in S. 3, sub* 
seotioD (3): 

"Cbandnadar'' means a person bolding land 
which has been recorded as cbandoa In the course 
of a settlement of land reTenue, end for which 
rent has been fixed for tbo term of that settlement. 
And includes also the successors in interest of such 
a person. 

It is Dot too touch to say from the 
deSoitioD id the Sectioo, to Trbicb I have 
already referred, that it is iodicated that a 
teoaocy of the character with tvbicb we 
are dealing in this case, at least subsists 
during the currency of a settlement. In 
the result, apart from the question which 
was argued before Mohammad Noor J. 
as to the competency of the appeal before 
the first Appellate Courts the question 
which arose was whether defendaot 1 could 
be held to have abaudooed the boldiog. 


The contention of defeodant 2, the trans- 
feree, relying, as I baye already indicated, 
upon the other two traosactioos of lltb 
J anuary 19S3, was that the holding bad not 
been abandoned, and apart from the trans- 
actions to which I have just made reference, 
reliance was placed upon the tact that the 
ohandnadar. defendant 1, after the tranefer 
of December 1932 remained in possession. 
In my judgment it is a cootentioo that 
Monot be supported, because it has been 
jfound as a fact that the possession of the 
defeodant was merely the occupation of 
one room in the bouse, which stood on the 
land with the leave and license of the 
transferee, defendant 2. Cyan supposing 
if something more than a mere license is 
meant, it could, in the ciroumatanees, be no 
more than a aub-tenaucy and it would be 
impossible to contend that the relationship 
between the Uaasferor, that is defendant 1, 
and the plaintiff, the landlord, continued. 
The learned advocate for the appellants 
has failed to state what other circumstances 
would be necessary for the purpose of hold- 
ing that an abandonment has taken place. 
In my judgment, it is impossible to contend 

Iau V , of the Court below that 
,tbe holding or tenancy had been abandoned 
13 wrong. If the holding was abandoned, 
there IS no doubt aud it is not seriously 
disputed that the plaintiff is entitled to 
recover. 


One other question was raised which is 
nob very strenuously pressed, is the ques- 
tion of competency of the appeal by defen. 


dant 2 in the first Appellate Court. The 
action in that Court bad been dismissed for 
reasons which need not be stated. Defen- 
dant 2 appealed, and there was a cross- 
appeal or cross, object ion by the plaintiff. 
Obviously tbe conteotion could not be that 
defendant 2 should not have appealed, but 
that the cross. objection of plaintiff 1 was 
incompetent and that there should have 
been a properly constituted appeal by him. 
Whether described as a cross- objection or as 
an appeal, it seems to me not to matter. 
The only question that could possibly have 
arisen would be whether coming with his 
cross. objection the plaiutiff had paid the 
proper court-fees. No question arose as re.! 
gards that and apart from the consider, f 
atiooa which have been stated by tbe' 
learned Judge in tbe Court below and those! 
to which I have referred, it must be remem. 
bered that the Conrt had the widest powers 
under 0. 41, B» 33, Civil P. C. In my judg- 
ment. there is no substance in tbe objection 
as to tbe competency of the cross-objection 
by tbe plaintiff. For tbe reasons which I 
have etated, in my opinion tbe decision ol 
Mohammad Noor J. is right. 

There is reference to one authority on 
the question of abandonment: AIR 1936 
Pat 269.’ Tbe head-note says that 
ordinanlj execution of an cfleetife sale deed by 
the ralyat in favour of a stranger will constitute 
ao abandonment of tbe holdlog bj tbe raljat. If 
afterwards the ralyat continues cultivating the 
land and bas made arrangement for tbe payment 
of rent, be is not liable to be ejected, provided that 
he has not repudiated tbe rebtionsblp with bis 
lADdlord. 


Mohammad Noor J. decided that where 
the raiyat who bas executed a sale culti- 
vates the land under tbe purchaser as an 
under raiyat, tbe landlord is entitled to 
a decree for ejectment against tbe pur- 
chaser. This was a case under the Bengal 
Tenancy Act. One of tbe contentioos upon* 
which the three appeals were decided, was 
that where provision bas been made for 
the payment of the rent, it could not be 
held that there bad been an abandonment. 
There can be no possible application of that 
deoision to the facts of tbe present case for 
the reasons which I have sufficiently stated. 
In my judgment the appeal fails and must 
be dismissed with costs. The stay order is- 
discharged. 


Harries C, J,— I agree. 

D.s./ft.K. Appeal dismissed. 


Mahton, 

Uw35) 29 A I R Pat I 0 917. 
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Bibi Haliman — Defendant 1 — 

Appellant. 

Bibi UmadalunnUtat Plaintiff and 
another. Defendant 2 — Bespoodeots. 
Appeal No. 909 of 1937, Decided on 
24tb January 1939, from appellate decree 
of Additional Sob^Judge, Gaya, D/. 8th 
July 1937. 

(a) Evidence Act (1872), S. 92 — Recital of 
contideration if not term of document 

Tbe recital of the consideration is not one of the 
terms of a document .AIR Cdl 25, Ap* 
proved* (P 507 0 2] 

(b) Equity ^ There is no such thing in India 
as rulei of Common law or equity eo nomine. 

There is do such thing Id India as the rules of 
the Common Ian or equity eo nomine. The rules 
of tbe Common law and the rules of equity are 
administered In India in the absence of express 
rules, statutory or otherwise, as the rules of justice, 
equity and good conscience : 21 Bom 551 (P O* 
BeL on. (P 509 0 1) 

(e) Transfer of Properly Act (1882), S, 130 
~ Part of debt U not assignable (Obiter). 

Section 180 is a mixture of tbe rules of law and 
equity in England, but tbe validity of the assign- 
ment depends upon its compliance with tbe Sec* 
tiott. A part of debt or part of tbe chose in action 
is not assignable. [P 508 C 1] 

(d) Transfer of Property Act (1882), See. 6 
(dd) ~See. 6 (dd) intends sum which in fact is 
maintenance and not one which is used as 
maintenance-^Mahomedan transferring whole 
of bis property to daughter for certain con* 
sideration ~ Daughter agreeing to pay certain 
amount annually to father as long as be llved^ 
Sum held came within mischief of Sec. 6 (dd) 
and right to receive it was not assignable. 

What is intended by Section 6 (dd) is not a sum 
which is used as maintenance, hut which in fact 
is maintenance. There is nothing in the Section 
to prorent an aBsigoment of arrears of mainten- 
ance, that is to say, a eum which has already bo* 
come due. Tbe Section means a right, under the 
personal law of the parties concern^, to mainten* 
anco. The sum does not come within the Section 
merely by reason of the fact that It is used as 
maintenance. (P 608 G 2] 

A Mabomedan transferred whole of bis property 
to bis daughter for certain sum. The daughter en- 
tered into an agreement undertaking to pay cor- 
tain sum annually to father as long as be lived : 

Held that the obligation arising under the 
Mahomedan law to maintain parents arose in this 
case; and by reason of tbe transaction tbe daugh- 
ter was obliged to pay, under tbe personal law by 
which she was governed, tbe enm by way of main- 
tenance. The sum came within tbe mischief of 
Sec. 6 (dd) and right to receive it was not assign- 
able. [P 609 0 1] 

Hasan Jan and G. Mohammad — 

for Appellant. 

Nawal Eishore Prasad II — 

for Respondents. 


1 . 1 % 

Jodgment. — The qnestion to be deter, 
mined in this appeal is, whether the plain, 
tiff is entitled to recover tbe sum of Rnpees 
542.10.8 to which she claimed to be en. 
titled by reason of an assignment under a 
bond dated 7th September 1933. Defen. 
dant 1. who is the appellant, contends that 
the claim is not maintainable, as the as. 
signroent was an assignment of a right to 
future maintenance and therefore unassign- 
able under Sec. 6 (dd), T. P. Act. The oir. 
cumstances giving rise to this case are as 
follows. By a kabala dated 3rd November 
1921, Haffz Syed Fazal Haq, the father of 
Bibi Haliman (defendant 1 in the suit and 
appellant before me), transferred tbe whole 
of his property to his daughter, tbe appel. 
lant before me, for a sum of Bs. 10,000. 
There was another document which is 
undated but which was registered on 6th 
December 1929, by wbiob tbe defendant- 
appellant entered into a transaotion under, 
taking to make "a fixed monthly cash 
payment amoanting in all to Bs. 400 per 
annnm” to her father so long as be lived. 
Tbe learned Jndge in the Court below has 
stated that the two last transactions were 
one, and, as one of the grounds for coming 
to this conclnsion, has said that those dooa. 
ments were presented on the same day for 
registration. There were some other trans. 
actions entered into being releases of mukar. 
rari leases which were for tbe purpose of 
carrying oat tbe transactions to which I 
have made speoifio reference. Apart from 
that statement, it is onnecessary to go into 
farther details with regard to them. Now, 
tbe doonment by which tbe defendanfc-ap. 
pellant undertook to pay her father the 
sum of Bs. 400 annually recites that it was 
intended to allow the father, after tbe d^ 
of transfer of 1921, to remain in possession 
of the property on the basis of the mukar. 
rari, and, if that intention had been carried 
out, the father would have got a net profit 
(under tbe mukarrati) of Bs. 400 a year ; 
therefore, as an easier method of carrying 
out tbe same transaction, tbe daughter (ap. 
pellant before me) going into possession of 
the property pnrohased, agreed to pay a rom 
of Bs. 400 annually to her father making 
the said sum a charge on the proper^ 
which was the snbjeot-matter of the “le 
deed of November 1921. By a deed of 7tfi 
September 1933, the right to this annual 
sum was assigned to the plaintiff. 

As I have already said, the learned Judge 
in the Court below has held that the dooa- 
ment executed by the appellant, a doenmens 
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which is undated and the sale deed of 
Noyember 1921, were one and the same 
traneactioD. Id support of this decisioD the 
learned adyocate appearing on behalf of 
the pUmtiff.respODdents contends that the 
payment of Bs. 400 annually to the father 
was a part of the ooDsideration for the sale 
which prima facie was effected for a con. 
eideratiOD of Ks. 10,000. I baye mentioned 
that fact at the commencement of my 
obseryatioDS, as the real point for deter, 
mination is whether this transaction of 
September 1933 r under whioh the plaintiff 
claimed tbe sum in suit was an assignment 
of future mainteDanco* It eeeme to baye 
been thought by the learned advocate for 
tbe plaintiff.respondeDt that if it was 
established that the payment by the 
daughter (defendant l) of Bs. 400 annaally 
to the father was a part of the conaldera. 
tioD of tbe sale of 1921, then ipso facto it 
ceases to be an assignment of future main, 
tenanee, or, perhaps to be more accurate, 
it cannot be treated to be 'future mainte. 
nance.' Before proceeding further, I pro- 
pose to road the words of S. 6 (dd), T. P. 
Act. Those words are : 

A right to future malnUDanee, io whaisoerer 
manoer arifiiog, secured or determined, cannot be 
transferred. 


This eub-seotlon appeared for the first 
time in 1929 as a result apparently of a 
number of decisions in India by which it 
was held that although a right to main* 
tenanoe was not assignable, yet. if the right 
was secured by a dead or determined by a 
judgment of the Court, tbe matter was 
otherwise* The new sub^seotioo as regards 
certain aspects of tbe matter has deter, 
mined the point once and for all, the point 
being that tbe faot that tbe maintenance 
18 seoDted by a deed does not esolade il (if 
ib be determined to be future maintenance) 
from coming within the mischief of tbe Sec. 
tion. A number of authorities baye been 
quoted and there are some to which I pro. 
pose to refer but which have not been men. 
tioued at tbe Bar. 


As regards the first contention that t 
0* the consideration for tbe s 
and therefore there was no right to ms 
tenanoe, I would only say that, if I oa 
to the conoluaion that it waa a part of 
MneideratiOD. that would not necesaai 
determine the matter. Indeed.theargum 
tnat It waa a part of the oonaideratioi 
entirely beside the point. Begarding 
matter from one point of yiew. the tra 
aotiona were entirely different, although 


pointed oat by tbe learned Jodge in the 
Court below, they might form parts of a 
series of traosactions one depending upon 
another. And although I do not accept the 
argument that tbe conclusion at which the 
Judge has arrived as a conclusion of fact is 
binding upon me, I am rather inolioed to 
tbe yiew that these transactions were de. 
pendent one upon another: I refer of coarse 
to the sale deed and the document by which 
tbe daughter granted what is alleged to be 
'maintenance' to her father. This is ob. 
vious from the recitals in tbe documents 
themselves. If the father bad not sold tbe 
property, tbe occasion would not have arisen 
to have allowed him to remain in posses, 
sion for tbe purpose of his maintenance. 
It was by reason of tbe faot that tbe father 
divested himself of the whole of the pro. 
petty by tbe sale of 1921 that some sort of 
arrangement was necessary such as is reel, 
ted in tbe grant by tbe daughter Bibi 
Haliman. To that extent I agree with tbe 
learned Judge in the Court below that tbe 
trausactious were one and tbe same, or 
perhaps to be more accurate, they were 
two of a series. The argument therefore 
that this was a part of the consideration of 
the sale deed is, in my judgment, irreloyant. 
But if I were forced to determine tbe 
qaestion whether tbe consideration for the 
sale of 3rd November 1921 was Rs. 10,000 
or something more, I would be precluded 
from going into tbe matter by reason of 
B, 92, Evidence Act* Cerbaio authorities 
were relied upon for this proposition, and I 
shall briefly refer to them. The first relied 
upon by tbe learned advocate for the res. 
pondents is the decision in 36 0 W N 279^ 
the head.note of which correctly states the 
decision as follows : 

It Is permlsdlbla to prore that tho real cousl. 
dsration was not that mentioiied in tho documont 
but Mmetbing else* 8. 99, Evidence Act, ie no way 
batriog that course inasmuch os tho recital of tbe 
ooDBtderaiion is not one of tho terms of a docu. 
moot but tho recital of a foot* 

This, apart perhaps from the particular 
facts upon which bhe oaae was determioed, 
was decided in total disregard of the earlier 
deoLsioa of the same Court in 37 0 L J 652^ 
where an attempt waa made to proye that 
the oonaiderafcion was aomething other 
than what the dooument showed. I prefer 


1. Nabto Chandra y. Sm. Shuna hlala Ohasa 
(1998) 19 AIR Oal 86=133 10 668=36 OWN 
>T 9* 

MO-75 1 0 657 «87 0 L J 653=37 OWN 
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to follow tbe Uter decision to the effect 
that tbe recital of the consideration is not 
one of the terms of a document'; bat, as in 
my judgment, the matter does not arise in 
tbe present case, I propose to say no more 
about it. If I had accepted the argument 
of the learned advocate for the respondents 
that Rs. 400 was a part of the considers^ 
tion of tbe sale of November 1921, many, 
and I think, insuperable difficulties would 
have been in bis way amongst which woold 
be that tbe plaintiff in the case was relying 
upon an assignment of a part of the consi. 
deration or part of tbe debt. The mere 
fact that tbe original debtor bad already 
paid a part of it would not, in any way, 
help tbe plaintiff.respondent in the con. 
tentioD which was made at the suggestion 
of tbe Court that a part of tbe debt or a 
part of the chose in action is not assign, 
able. To meet that, tbe learned advocate 
for the respondents contended, relying up. 
on tbe decision of tbe Madras High Court 
in 52 Mad 465^ that 

jtbough a transfer of a part of a debt was not good 
at EnglUh common law, it was good at equity 
'and in India law. 

With that decision I do not agree as 
there is no such thing in India as tbe rules 
of tbe Common law or equity eo nomine* 
Tbe rules of tbe Common law and tbe 
rnles of equity are admiuistered in India in 
|tbe absence of express roles statutory or 
otherwise as tbe rules of justice, equity and 
good conscience : see 14 I A 89^ at p. 96, 
We are bound with regard to this matter 
by S. 130, T. P, Act, which as the late 
Chief Justice of the Calcutta High Court 
pointed out, is a mixture of the rules of 
'law and equity in England, But the vali- 
dity of tbe assignment depends upon its 
compliance with the Section to which I 
have referred. I propose to leave tbe point 
there as, for tbe purpose of this decision, 
it is irrelevant. But I would refer to the 
decision in (1910) 2KB 636^ where 
Bray J. came to the conclusion that part 
of a debt could not be assigned under 8. 25, 
sub.s. (6), Judicature Act, not by reason 
of any construction to be placed upon that 
Section but by reason of tbe difficulties 
which would arise in the event of tbe 
Court bolding that such a debt could be 

8. Baja of Bamnad t. Subramaniam Obettiar, 
(1928) 16 A I R Mad 1201=116 1 0 627 = 62 
Mad 466# 

4, Wagbola BajeaDji v. Bbekb Masludln, (1687) 
11 Bom 661=14 I A 69=6 Bar Id (P 0). 

6. Forster t. Baker. (1910) 2 K S 686=79 LJKB 
664=102 L T 622=26 TLB 421, 


assigned. This decision was followed by 
P. 0. Lawrence J. as he then was in (I99il 
1 Ch 349.® I dealt with these points because 
they were raised, bat in my judgment they 
are irrelevant. 

The real point is whether this is main, 
tenence; and even accepting the argument 
of the learned advocate for the respondents 
that the sum claimed was a part of the 
consideration of the sale, it would not, by 
reason of that fact, cease to be mainten. 
ance; it seems to me that the proposition 
is obvious. Now, what is intended by 8. 6| 
(dd), T. P, Act, is not a sum which is used' 
as maintenance, but which iu fact is main.l 
tenance. There is notbiug, I would observe! 
iu passing, in the Section to prevent an! 
assignment of arrears of maintenance, that! 
is to say a sum which has already become^ 
due. But in that connexion I would refer 
to tbe document of 7th September 1933, 
What was assigned was a right to future 
maintenance. That document recites : 

1 made darmokarrari settlemcDt of (he right to 
realize tho said fixed monthly allowaoee ct Rupeai 
89*6.4, tho annual amoaot whereof comee to Bi, 
400 together with the right of realizing tbe damage 
Id default of loBtalmcnt. 


I would find none myself and it is agreed 
that there was no reference to arrears, 
Therefore we must take tbe transfer of Sep- 
tember 1933 as tbe transfer of the whole 
right, and it either stands or falls depend, 
ing upon whether it comes or not within 
tbe mischief of S, 6 (dd) to which I have 
made more than one reference. I under, 
stand the Section to mean a right, under 
the personal law of the parties concerned 
to maintenance. The sum does not come 
within the Section merely by reason of the 
fact that it is used as maintenance. In tMa 
case undoubtedly tbe sum was to be used 
as maintenance and it is so stated. In these 
circumstances a rather nice question falls 
to be determined, namely whether the father 
had right to maioteuance in tbe oiroum- 
stances. Para. 270 of Mulla’s Principles of 
Mahomedan Law, Edo. 11, says : 

Children in easy circumstances are bound to 
maintain their poor parents, although the latter 
may be able to earn eometbiog for themselves. 

The text.book which is an authority on 
tbe matter, namely the late Ameer Ali'fl 
Mahomedan Law, Vol, II (Edn, S), lays 
down at page 430 as follows : 

When children have means they are bound to 
main Uin their parents 11 in straitened clronm * 

6, In re Steel Wing Co. Ltd.. (If 21 ) 1 Ch 
90 L J Oh 116 = (1920) B A 0 R 160 — 

Tj T 664=66 8 J 340. 
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gUDM3. ftnd It makes uodifleroDce iDtbeie Jiability 
whether the pareote are Moslems ot Don* Moslems, 

It 19 coDtended by the learned adyocate 
for the rospoDdents that if io fact the 
father in this case was in straitened cir* 
onmstances such as would give rise to the 
liability of the children to maintain him, 
snob straitened circumstances were due to 
the transactioD entered into by him with 
hie daughter; I refer to the transaction of 
sale; and that circumstances of that kind 
were not contemplated by the rule ot 
Mabomedan law. At first I was of the opi. 
nioD, that the mere fact that he received 
Bs. 10.000 as consideration for the sale 
was a reason for coming to the cooclusion 
that he was not in such circumstancea as 
would give rise to the obligation he was 
referred to. It is pointed out by Mr. Hasan 
Jan on behalf of the appellant that the 
consideration of Ss. 10.000. according to 
the deed itself, was used as to Rs. 8049.1.0 
for the payment off of the bond of 12th 
August 1920 and as to Rs. 1950.15.0 for 
the payment off of another bond dated 2 let 
March 1920. That would dispose of the 
whole of Rs. 10.000. Now, it is true that 
there appears to be no finding of the Judge 
ip the Court below as to the oondition in 
life of the father after this transaction. 
But in my judgment I am entitled to lock 
at the recitals of this bond (Ex. A) and 
determine the question of fact if indeed it 
be a question of fact for the purposes of 
this case under S. 109, Civil p. C. It seems 
^ me that the obligation arising under the 
Mabomedan law arose in this case: and by 
reason of the transaction the defendant* 
appellant was obliged to pay under the per. 
sonal law by which she was governed the 
sum of Bs. 400 by way of maiotenanoe: 
and that undoubtedly in the ciroamstanoes 
on the recitals contained in the document 
Itself, there was a right to future mainten- 
anoe, I am not deciding this question by 
teason of the fact that there are referenoas 
to the fact that the sums are to be used 
for maintaining the father, but 1 am deoid. 
iDg the case on the facts as they appear to 
tto to be eetabliahed and by reason of the 
obhgation which arises in those oiroum. 
stoDces under the Mabomedan law. I would 

5 ft misohiof of 

S. 6 (dd). T. p. Aob, and ia do 6 aasignuble. 
Ab I hftva already held tha6 the deed of 
MBignmeat la a deed of asBignmeat of the 
fatore amonntB, therefore the plaiatiff. the 
mother of the appellant, waa not entitled 
'*o bring her action on that document. 


I would set aside the judgment of the 
learned Judge in the Court below, allow 
the appeal and dismiss the suit with costs 
throughout. There will be leave to appeal. 

D.S./n.K. Appeal allowed. 


A. I. B. 1939 Patna 509 
Dhavle J. 

Smf. Raj Rani Devt — Petitioner. 

V. 

Sham Manohar Missir and others — 

Opposite Party. 

Civil Bevn. No. 668 of 1938, Decided on 
23rd January 1939, for confirming order 
of Munsif, Second Court, Gaya, D/. 23rd 
May 1938. 

Land Tenure — Mekarrarl Unure^Certibcate 
tale of caokarrari tenure ^ Balaoce of cod* 
eenience ~ No tojuaction can lie againit a 
dakbal dehani which bat already been effected—* 
Balance of convenience liea in favour of auc- 
tion* purchaaer incurring liability to pay large 
amount a< yearly rent to vuperior landlord. 

k mokatrarl tenure carrying annual rent of 
Re. 2000 was sold in certificate proceedings. On 
the sale being oonfirmed the auction* purchaser 
applied for sale certificate and dakbal dehani 
which were accordingly Issued. In the meantime 
oertalo members ot certificate debtors* family filed 
a suit for permanent injunction restraining the 
purebaeer from taking possession and a temporary 
lojUDctloo to that efieet was issued by the Oourt 
which was received by the certificate officer after 
the issue of dakbal debanl which was duly 
effected : 

Stld that no injunction temporary or perma* 
nent, oould lie against a dakhal dehani that had 
al^dj been effooted ; and that in face of the lia* 
bility of the auction* purchaser or his successor to 
pay to the snperlor landlord much in excess of the 
figure at which the plaintiffs valnod their suit the 
balance of oonvenience lay In lavour of the pur- 

(P 611 0 2; P 612 0 1] 

P. R. Das and GirijanaudaD Prasad— 

„ . ^ Jor Petitioner. 

Sarjoo Prasad and G. C. Das — 

for Opposite Party. 

Order. — This Rule must be made abso« 
lute. It 13 directed against the issue of a 
temporary injunotion pending the disposal 
of a suit for a permanent iojunction to res. 
train the defendants from dispossessing 
the plaintiffs from their legitimate into* 
rests in a oertain mokarrari tenure and 
from taking out the dakhal dehani in the 
certificate ease in whioh that mokarrari 
tenure waa brought to sale and purchased 
by the original defendant 1. The certificate 

March 

1S37, the mokarrari whioh carries an an. 

SB. 68M. On 11th May 1937, there waa 
an application under S. 30. Publio Demande 
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Becovery Act, by some o{ the sons of some 
of the jadgmeot-debtors that some minors 
bad not been properly impleaded in those 
certi6oate proceedings. This application 
ended in a compromise, so I am informed, 
according to which the sale was to be set 
aside if the judgment^debtorspaid a certain 
sum by Slst August 1937, but was other, 
wise to stand and no objection was to be 
made by the judgment.debtors. The money 
was not paid as promised, and on let 
September 1937, the sale was confirmed. 
On 3rd September, the anction. purchaser 
applied for the delivery of the sale certifi. 
cate to him and for dakhal debani. Next 
day the sale certificate was signed and 
dakhal debani issued. On the same date a 
letter was received, later on, from the 
Munsif of the Second Court of Gaya saying 
that a temporary injunction had issued 


they would have to start proceedings for 
delivery of posseasion and for recovery of 
mesne profits, etc. He therefore held that 
the balance of convenieooe was in the 
plaintiffs' favour and that the status quo 
ought to be maintained until the disposal 
of the suit. The lower Appellate Court 
upheld the order after dealing with two 
points only. The learned District Judge 
was of opinion that in respect of tbs minor 
plaintiffs the certificate proceeding was not 
vitiated by the defect that they wereorigi. 
Dally described as majors, since a correction 
was made and the parties in gneation pro* 
perly dealt with as minors in the course of 
the proceedings and before the sale. But as 
regards the other plaintiffs he held on the 
authority in 13 0 W N 750,^ that the prio* 
ciple of representation does not apply to 
certificate proceedings, and that therefore 


against defendant 1 in respect of bis taking 
possession of the interest of the plaintiffs 
in the suit. The certificate officer there, 
upon informed the Munsif of the Second 
Court of Gaya that dakhal debani had 
already issued and that the Sub.DivieioQal 
Officer of Jebanabad, in whose jurisdiction 
the mokarrari lay, was being written to. 

The case of the petitioner before me is 
that possession was aotnally delivered on 
5th September, under this dakhal debani, 
and the Sob.Divisional Officer of Jehana* 
bad replied on 8th September that dakhal 
debani bad already been effected. Two days 
after this the original defendant 1 sold this 
property to the present defendant 1, the 
petitioner before me. The suit in which the 
temporary injunction bad been issued was 
a suit, as I have already stated, for the 
issue of a permanent iojanotion, and it was 
brought by some members of the family 
of tbe oerbifioate debtors on the footing 
that the minor plaintiffs had been implead, 
ed in tbe certificate proceedings as majors, 
so that tbe certificate sale could not affect 
their shares, and that the other plaintiffs 
being younger eons were not represented in 
tbe certificate proceedings at all, so that 
their shares were also not affected by those 
proceedings. The learned Munsif held on a 
perusal of tbe pleadings that there was a 
substantial question to be decided in tbe 
ease. He held further that if the temporary 
injunction applied for were refused, the 
ultimate prayer for a permanent injanction 
would become nugatory. He held thirdly 
that a refusal to grant a temporary injunc. 
tion may lead to a multiplicity of proceed- 
ings as in the event of the plaintiffs’ success 


the interest of these plaintiffs was not 
affected by tbe certificate proceedings. This 
point has been contested before ms on 
tbe authority in A I B 1937 Pat 517.^ 
And the learned District Judge went on to 
observe that at any rate there was a prims 
facie case in favour of tbe plaintiff which 
would be gone into in detail at the trial, 
and that therefore it was necessary that 
the disputed property should remain in 
status quo till tbe disposal of tbe suit. It 
baa been contended on behalf of tbe appli- 
cant in revision that the issue of a tempo, 
rary iojanotion was entirely unwarranted 
if only because delivery of possession bad 
already been effected. Mr. Sarjoo Prasad 
for the opposite party has endeavoured to 
meet this by pointing out that the certifi- 
cate officer himself was sospioious regard, 
log the actual service of tbe writ of dakhal 
debani and that tbe learned Munsif took 
tbe same view. The view of the certificate 
officer was, it appears, not adopted by tbe 
Bevenue Court to which an appeal was 
preferred against the order of the oertifi* 
cate officer on the application under 8. 39i 
Public Demands Beoovery Act. The learned 
Munsif speaks of the defendants having 
''in tbe meantime taken out dakhal debani 
through tbe certificate Court and also got 
it served in hot haste." After referring to 
tbe opinion of tbe certificate officer doubt, 
ing the correctness of the report 
peon about the service of the writ of deli- 
very of p ossession, the learned Munsu 

1. Bajft Koor v. Gangs Singh, (1909) 18 0 W N 
?60=1 1 0 197=10 0 L J 901. 

9, Mahadeo Ram v. Ganeah Prasad, (1997) 

A I R Pat 617=m 1 0 989. 
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observes that the defend abii " made this 
baste presumably upon knowing about the 
plaintiffs' suit and prayer for temporary 
injunctioo;'^ and be adds that in the cir. 
cnmstances the Coart will not allow itself 
to be 

eircum Tented by the euspieioos serriee of dellTerj 
of possession. Honco defendants are restrained 
from taking actual possession of the mokarrari 
interest of the plaintiffs until further orders. 

What the learned Muoaif means by 
'actual possession' in the circumstances of 
this case it is not very easy io see. The 
dakhal dehanir so far as it was effected, 
most have been effected, having regard to 
the nature of the property, in the manner 
laid down in 0. 31, B. 96. When the learned 
Munsif speaks of the Court not allowing 
itself to be circumvented by the suspicious 
service of delivery of possession, he is em- 
ploying language which seems to be rather 
inconsistent with itself. If the Court is 
circumvented, there must have been actnal 
service; and if there was actual service, the 
position is not improved by speaking of the 
service as auspicious. He gives a reason for 
the defendant making baste, namely that 
be must have known of the plaiotiffe' suit 
and prayer for temporary injuootion; but 
he does nob notice the haste displayed by 
the plaintiffs in bringing a snit for a per. 
manent injunctioo at Gaya while the pro. 
party obviously and admittedly lay in the 
juriadiotioQ of the Jehanabad Munsif. Mr. 
Barjoo Prasad has urged that as the suit 
was for the issue of a permanent injuao. 
tioD, the plaintiffs were within their rights 
in bringing the suit in Gaya in which juris, 
diction the defendant resided. But the suit 
was a suit for a permanent injuDCtlon which 
could only be of use if dakhal debani had 
not already been effected. The learned 
Munsif certainly has not found that dakhal 
dehani bad nob been effected. On the con. 
trary, he speaks of the defendant getting 
the dakhal dehani served in hot haste and 
circumventing the Court in which the suit 
was brought. 

It has been suggested that the learned 
Munsif was probably thinking of the pro. 
visional order passed by him in respeot of 
the temporary injunction when he spoke of 
the Court being circumvented. But in any 
ease we know tbafc the defendant took out 
dakhal dehani from the certificate officer 
before the latter received any commnnioa. 
tion from the learned Munsif at all. The 
lower Appellate Court also has not arrived at 
the oonolueion on the materials at present 


available that there was no dakhal dehani 
served in fact. If in these circumstances 
tbe prayer for a permanent injunction will 
become nugatory on the refusal of a tern- 
porary injunction, that is not a point jo 
favour of the plaintiffs. They need not have 
brought the suit in this form, and it may 
still be open to them to amend their plaint 
and ask for recovery of possession, though 
it may be that this is what they wished to 
avoid if only because that would have 
meant some delay as the suit (if within the 
pecuniary jurisdiction of a Munsif) would 
have had to be instituted in Jehanabad. As 
to tbe multiplicity of proceedings which 
tbe learned Munsif spoke of, while it Is true 
that on the one hand in the event of tbe 
plaintiffs' success, there will have to be 
proceedings for delivery of possession and 
recovery of mesne profits, we must nob on 
tbe other band lose sight of tbe fact that 
defendant 1 as auotioD.purcbaser is pro. 
sently liable to pay the annual rent of over 
Bs. 2000 to tbe superior landlord as against 
tbe relief of a permanent injanction which 
the plaintiffs themselves have valued at 
about Bs. 1100. 

There was also a question of jurisdiotioo' 
raised which the lower Appellate Court 
referred to and disposed of on the ground 
that it involved questions of fact and did 
not appear to have been raised in tbe trial 
Court. But here again prime facie tbe suit 
related to immovable property in Jobana. 
bad and it may be doubted whether tbe 
plaintiffs' share of the property, on tbe 
facts stated by Mr. Sarjoo Prasad, was with- 
in the competence of any Munsif to try 
however much it may be open to a plaintiff 
to value the relief he asks for, especially a 
relief in the nature of a permanent iojuno. 
tion, as be chooses, subject only to the 
power of tbe Court to prevent an arbitrary 
under-valuation or over-valuation. I cannot 
fully deal with the question of pecuniary or 
local jarisdiotion in the absence of definite 
findings on the questions of fact involved 
but I am quite clear that there were no 
materials placed before tbe lower Courts 
on which they could hold, or did in fact 
}iold, that dakhal dehani bad not yet been 
effected, so as to make it competent to them 
to issue a temporary injonotion against tbe 
defendant. Ko injunction, temporary or 
permanent, can lie, it need hardly be said 
against a dakhal dehani that bae already 
been effected; nor would tbe balance of 
oonvenience in a case like the present seem 
by any means to lie in the plaintiffs' favour 
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Id the face of the liability of the atiotion- 
purchaser or his successor to pay to the 
superior laudlord a yearly rent much in 
excess of the figure at which the plaintiffs 
have valued their suit. The application is 
accordingly allowed with costs, and the 
temporary injunction allowed by the trial 
Court and upheld by the lower Appellate 
Court set aside. Hearing fee three gold 
moburs. 

S.G./r.E. Application allowed. 
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F, E. Chrestien — Petitioner 

V. 

Carter — Opposite Party. 

Criminal Revn. No. 144 of 1938, Decided 
on 5th April 1938, against order of Dist. 
Magistrate, Mongbyr, DU 22od February 
1938. 

Criminal P. C. (ia9S)» S. 144 ^ Magiitrate 
cannot bypassing repeated orders under S. 144 
avoid decision of dispute which may be dealt 
with under S. 145 or S. 107, Criminal P. C. 

Ad order passed under 8. 144 decides nothing 
about the rospeebire rightsof the parlies and may be 
.no more than an interference with private rights 
required in a temporary emergency. To repeat 
euoh an order on the ground of maintaioiog the 
Btatus quo is to compel the unsuccessful party to 
resort to the Civil Court even though the Criminal 
Court may have done nothing to look into the 
rights of the parties, and further, indirectly to pro« 
long the 60ect of the original order beyond the 
period of two months fixed in sub-eeo. (6) of the 
Section. Such a use of the Section U altogether 
unwarrantable. It is not open to a Magistrate by 
passing repeated orders under S. 144 to avoid the 
decision of a dispute which may be appropriately 
dealt with under 8 . 140 or 8 . 107, Criminal P. C. 
The power given by 6. 144 Is essentially an emer- 
gent power which has sometimes to he passed in 
disregard of private rights. An order of that kind 
cannot possibly be allowed by repetition to spell a 
• more or less permanent interference with private 
rights : A I R 2925 Pat 524 and AIR 2925 Pat 
17, Rel. on. [P 613 0 2; P 614 0 1] 

A. K. Boy and S. E. Boy — 

/or Petitioner. 

F. B. Das and B. F. Sinba — 

for Opposite Party. 

Order. — This is so applicatioo io revi. 
sioD agaiQBfe'an order passed againsb the peti- 
tiooer, as first party in a proceeding nnder 
S. 141, Criminal P. 0., requiring him to 
abstain from going to a certain plot of land 
xvhich he purchased in November last and 
from altering its present condition by bnild- 
4Dg, as be proposed to do, a mica godown on 
it. The petitioner, Mr. F. E. Obrestien, is a 
mica trader with whose name one is fami. 
Jiar from the law reports. The opposite 
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party is a manager or servant of the Maha 
raja Bahadur of Gidhour. Mr. Chreatiea 
appears to have purchased and taken a 
Court dakbal debani of the Chakla estate io 
1934. The Maharaja Bahadur of Gidhour 
had purchased widow’s estate in this pro. 
perty, but that estate came to an end in 
1907. He claims however to have had a 
mukarrari interest in the estate since 1866 
and bis contention was that by reason of 
the mukarrari Mr. Chrestien is not entitled 
to recover any rents from tberaiyatsof the 
village Batia which is a part of the Cbakia 
estate and in which the land in dispute lies, 
When Mr. Chrestien, by his manager Blong, 
proceeded to build on the plot in question 
(‘41 out of ’71 of plot No. 1362) Mr. Carter, 
the opposite party, as the learned Magis. 
trate puts it, “saw io this move the seed of 
a serious trouble between the Maharaja 
Bahadur and Mr. Chrestien.” There 
been previous litigation between the par. 
ties, in whiob the question of the mukar. 
rari claimed by the Maharaja was left open 
by mutual consent of the parties; and the 
learned Magistrate says that “there has 
been no decision of a competent Court be. 
tween the Maharaja and Mr. Cbrestieu" 
on the validity of the Maharaja Bahadur's 
claim as a mukarraridar. On the strength 
of bis alleged possession however, the Maha. 
raja Bahadur suspected the move of Mr. 
Chrestien in the making of what he oalla a 
mica godown, and apprehended that Mr. 
Chrestien was simply trying to enter the 
village on some pretest with the real inteu. 
tioD of taking possession of the village. This 
position of the Maharaja Bahadur was ao. 
cepted by the trying Magistrate who said 
in bis judgment that if Mr. Ohiestien bad 
stated that he bad no other intention but 
to start a mica godown, the matter would 
have been clear and no order under 8. 144, 
Criminal F. 0., would have been necessary. 
But on the ground that the mica godown 
was only a pretext, "certaiuly a very 
doubtful move" in consequence of which 
the Maharaja Bahadur “naturally smells 
some trouble," the learned Magistrate con. 
sidered it best to "maintain the status quo 
and leave the real issue to be fought out in 
Court," addiug that 

(he best way of avoiding a real clash between the 
rival claimanta Is to stop the doing of a new tning 
which might occasion a trouble. 

In the reply to the grounds taken in the 
application in revision, the learned Magis- 
trate states that if no action had been taken 
either by the police or by the Magistraie 
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men of Maharaja Bahadur would baTd 
acbnally opposed the coustrucbioD giviog 
zisQ to serious trouble." He also says that 
the asserbioD of a mukarrari right by the 
Maharaja Bahadur aod its denial by Mr. 
Cbrestieo "had led to trouble admittedly in 
1935" and that the present action of Mr. 
Chrestien was obviously a new approach to 
the old question. It thus seems clear that 
the Magistrate passed an order against the 
petitioner under S. 144 not because he held 
that Mr. Cbresbien bad no right to build a 
mica godowo on the land recently purohas* 
ed by him bat because be thought that if 
Mr. Chrestien went on with the building, the 
Maharaja Bahadur would naturally oppose it 
under the apprehension that Mr. Cbres- 
tien’a real ioteotion was to take possession 
of the village notwithstanding the Maha. 
raja Bahadur's mukarrari. There could not, 
of course, be any question that S. 144 does 
cot authorize interfereDce with private 
rights in proper oircumetancos. Mr. Das 
who appears on behalf of the Maharaja 
Bahadur has urged that the land purohas* 
ed by Mr. Chrestien is agricultural land aod 
that Mr. Chrestien wonld not be doing a 
lawfnl act in erecting a mica godown on it. 
It seems to me however that the act of 
Mr. Chrestien in building a mica godown 
on the land though it may possibly be 
assailable in the Civil Coart is not an act 
cf the kind whiob the Maharaja Bahadur 
would be justified in opposing by force. 
The learned Magistrate thought of main, 
taining the status quo, as be called it 
because three years ago there was a simi. 
lar order passed against Mr. Blong under 
6. 144 at the instance of the Maharaja 
Bahadur; aud the vice of this reasoniog is 
that it involves a definite abuse of 8. 144. 
As long ago as 1879, it was pointed out in 
*6 Oal 132^ that 

an or4er made under 8. 618 (cor respond lug I find 
to tho preseut 8. 144) Is not bad simply beoauso 
4t lotezreces with the legal rights of IndlviduaU; 
eat when each Interference is neoeuary, It U the 
■duty of the Magistrate to limit It as much as 
^ulblo; and for the purpose be ebonld afterwards 
hold an enquiry Into the circumstances, and deter* 
mine whether m a matter of fact the act prohi- 
to Jead to a breach of the peace Is 

SjSfi '‘s'** thf^ewn 

■Jw V foond tbftt smao iedolDg 

that whioh he ta legally entUled to do aod that 

^ ooDteqoeooa, it la clear 
if J tbo Magistrate U not to cootlno. 

to deprive the first ot the exercise ol hb legal right 
but to raatraiq the eeoood Irgia it lega^ later* 
iering with that exercise of legal rights. 

le AhdM V. LnckyKataln Maadal,(1880) 60al 189 
1989 P/66 A 65 


Mr. Blong was subjected to an order 
under S. 144, three years ago, I understand, 
on the same ground as has been now 
adopted, namely the alleged mukarrari and 
possession of Maharaja Bahadur ofGidbonr. 
That order was the subject of an appliea. 
tion in revision to this Court, but Mao- 
phersoD J. refused to entertain it on the 
ground that the operation of that order 
had already expired. The Magistrate's order 
in the present case was passed on 26th 
January 1938. It was taken up in revision 
before the District Magistrate who on 22Dd 
February decided, resting bis order even 
more definitely than the trying Magistrate 
on the fact that Mr. Cbrestien's men were 
prevented from causing trouble by au order 
under S. 144 passed two years ago. An 
application against the orders of the lower 
Courts was filed on 25tb February, aud was 
admitted by Manohar Lall, J. on 1st March 
before the expiry of two months from the 
order of the Subdivisional Officer of 
Jamui. It is therefore impossible now to 
dispose of the matter merely by saying 
that the order has spent its fores, and that 
course is further definitely contradicted by 
the obvious misconception of the lower 
Courts as regards the application of S. 144. 
It has been repeatedly pointed out that it 
is not open to a Magistrate by passing re. 
peated orders under S. 144, Criminal P. 0., 
to avoid the decision of a dispnte which 
may be appropriately dealt with under 
S. 145 or S, 107, Criminal P. C., and that 
the power given by S. 144 is essentially 
an emergent power which has sometimes to 
be passed in disregard of private rights. 
An order of that kind canoot possibly be 
allowed by repetition to spell a more or less 
permanent interference with private rights; 
and the BabdivUional Magistrate would 
have done well to bear this aspect of the 
matter in mind before he decided on the 
present occasion to pass an order under 
8. 144 in reliance on the fact that an order 
under this Section had been passed three 

years previously against Mr Cbrestien’s 
men. 


iui. i./a» urgeu vnac tdere are on reoorc 
many rent decrees obtained by the Maha 
raja Bahadur of Gidhour against the tenanb 
of this manza from 1913 onwards, and thal 
the Maharaja Bahadur has scooeeded aL 

litigation oon. 

neoted with this manza. It is however nol 

litlgatioL 

f ■ He had aJsc 

referred to an ondertakiog that is said tc 
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have beeD given by the tikait of Chakia, 
the predecessor^in.title of Mr. Chrestien 
but this was in 1934 before Mr. Chre&tien 
came into posBession of the property ae the 
mortgagee auctioo.purchaser of the estate. 
That uDdertakicg, each as it was, is clearly 
cot bicdicg on Mr. Cbrestiec. Mr. Das has 
also urged that if, ic view of the possessioc 
of the mauza by the Maharaja Bahadur of 
Gidhour as mukarraridar, the lower Courts 
have come to the cocclosioc that Mr. Cbres. 
tiec’s or Mr. Blocg’a attempt to build a 
mica godowD oc the lacd is only another 
pretest for taking possessioc of the mauza, 
that is a ficdicg of fact which gave them 
jcrisdiotioc acd which ought cot to be 
lightly interfered with by this Court ic 
revisioD. But as I have pointed out, the 
reasoning of the lower Courts in the appli. 
cation of 8. 144 oc the present ocoasion is 
essentially wrong. The Interference with 
Mr. Chrestien's private rights by an order 
under Sec. 144 in 1936 does cot warrant 
similar icterferecce agate without the 
Magistrate taking the trouble to find out 
who is really in possession. A party against 
whom an order is passed in proceeding 
ceder 8. 146 has to go to the Civil Court 
acd cancot, unless be does so, be beard to 
repeat his claim ic the Crimical Conrt. 
The position when an order Is passed under 
8. 144 is quite different; snob ao order de. 
cides nothing about the respective rights 
of the parties and may be no more than an 
interference with private rights required in 
a temporary emergency : see 6 P L T 746,^ 
and 5 P L T 656.^ To repeat such an order 
on the ground of maintaining the statos 
quo is to compel the unsuccessful party to 
resort to the Civil Court even though the 
Criminal Conrt may have done nothing to 
look into the rights of the parties, and fur« 
ther, indirectly to prolong the effect of the 
original order beyond the period of two 
months fixed in eub.s. (6) of the Section. 
Sneb a use of the Section is altogether un. 
warrantable. The order of the lower Courts 
must, therefore, be set aside. 

D.S./B.E. Order set aside. 


2, MuDDilal V. Gatti Abir, (1925) 12 A I B Fat 
61i=8S I C = 26 Cr L J 1299 = 6 P L T 
746. 

6. OiU Pnrsad Singb Emperor, (1926) )2 AIB 
Pat 17^61 1 C 586=26 Cr L) 919=5 P L T 
666 . 
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Manohar Lall and Ohatterji jj, 

Central India Spinning, Weaving and 
Manufacturing Co. Lfd. — Appellaot, 

V. 

Ehemraj Marwari and others 

Bespoodeuts. 

Appeal No. 204 of 1936, Decided on 23rd 
January 1939, from original decree of Sub. 
Judge, Bancbi, D/. 27th June 1936. 

Ci^l P. C. (1908), O. 23, R. 3 — Appeal^ 
Partte* inviting Conrt to adopt procedure not 
contemplated Civil Procedure Cede— Wbe* 
tber appeal lie* or not dependi upon inleDtion 
of par tiee*— Parties to mortgege suit AUng con* 
promite petition and aiking Court to pu» 
decree in termi^After expSrj of time allowed 
for executing necetsaiy deedi, partiet iofora* 
ing Court to decide bitch at to whether certaio 
turvey number wat included in suit mortgage 
^ Court upon deciding matter patting decree 
in termi of compromite*— Appeal Held did not 
lie from the decree. 


Where the party (Dvitea the Court to adopt a 
procedure which it not coutompUted by the Code 
of CivU Procedure, aud In fact the procedure is 
extra cursum curiae, be cannot turn round and 
eay that the Court is to blame for the very proce* 
dure which he invited the Conrt to follow. In each 
case the Appellate Court will try to find aa to what 
the true intention of the party was and the qcea« 
tion whether an appeal liea or not will depend 
upon the conclusion arrived at by the Court. In* 
teniioD of the parties must be gathered in each 
ease, and if the inteotiou is clear that the parties 
axe binding themselves by the decision that might 
be given by the Court, no appeal would lie, but if 
auch an intention cannot be gathered, theo tbs 
right to appeal ia not shut out. [P 616 0 1, 8j 

Id a mortgage suit the parties came to certain 
terms and bled a petition in Court to the effect 
that tbej had compromised the suit on terma (hat 
the plaintiff's claim against tbs defendant wts 
settled at a cerUin snm for which the defendant 
should execute a conveyance by way of absolute 
sale ol the suit mortgage properties In favour of 
the plaintiff and that on execution of the sale deed 
plabtiff ahould file a petition for full satisfaction 
ID Court. The parties asked the Court to postpone 
the suit for a wesk to enable them to execute the 
neoasaary deeds. Thereafter, the parties however 
informed the Court that there was a hitch in the 
execution of the sale deed as they could not agree 
whether a oertoln survey number was or was not 
Included in the euit mortgage and requested iht 
Court that It should make a local inquiry regard* 
log the mortgage properties and decide 
After making aoeh Inquiry, the (Jourt declared that 
tb« rorver Dumber was oDtslde the mortgage pro- 
perty aod decreed the .nit In terms ol the oom- 
^mise adding therein that the suit mortgsge 
ooDslsted of certain survey numbers : 

Etld that no appeal lay from the deoree passed 
by the Conrt as the suit stood disposed In terms of 
the compromise petition as ^ 

put In. The Court had no jnrlsdleUon^ Inoori^ 
nteln the decree Its decision as to wba* 
numbers fell within the 

had bearing upon the condition that defendWM 
should exeente sale of the mortgage properties 
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which cooditioD related to the discharge ol the 
decree x A J R 1930 All 297 ; (1896) A C 136 ; 
AIR 2926 All 90 And (2674) 5PC did, Be/. 

[P 616 0 2] 

B. C. De aod E, E. Baoorji — 

for Appellant, 

U. N. B&Derj&e and L. K. ChowdbQry — 

for SespoT^entSn 

filanohaF Lall J« — Thie is an appeal 
by (he plaintiff against (be deoision of the 
learned Subordinate Judge dated 27tb June 
1936, by which he decreed the snit of the 
plaintiffe in terms of the compromise ar. 
rived at between the parties on 8th Jane 
1986. The suit was institoted on lat De. 
cember 1934, to recover a sam of Bs. 9000 
and interest to be enforced against the pro- 
perties mentioned in a secnrity bond dated 
5tb July 1927. In para. 5 (v) of the plaint 
the property subject to the mortgage was 
speoiffed. The action was contested obal- 
lenging that the amount doe was not as 
stated in the plaint : the liability was also 
denied. On 6th Jane 1936, it appears that 
the parties came to terms and aotnally filed 
a petition to that effect which is printed 
at p. 12 of the paper boob. The petition 
states that the parties have compromised 
the above snit on the terms stated therein, 
namely that the claim of the plaintiff 
against defendants 1 to 3 is settled at 
7000 and the defendants 1 to 3 shall exe- 
onte a conveyance by way of absolnte sale 
of the properties mortgaged by the bond 
in suit in favour of plaintiff for the afore* 
said amount of Bs. 7000. It was also agreed 
that on eieontioD of this sale deed the 
plaintiff shall file a petition for full satis, 
faction in Court and that defendants 4 to 
7 will be dieoharged from the soit. The 
pariiea oo filing (bis petition prayed as 
stated therein that the snit be postponed 
for a week to enable the parties to exeoote 
the necessary sale deeds. On 15tb Jane 
1936, the parties informed the Ooatt that 
there was a hitob to the exaoation of the 
Hobala, that they could not agree ae to 
whether certain eurvey plots were or were 
not actually covered by the security bond 
and they requested the Court to decide this 
matter. The Court by its Order No. 61 
stat^ the points in dispute between the 
parties in these terms : 

cn^'i*** exeonllon ol tbekobaU t. about 
the sowey numbew of the flrit three sropetUM 
WaiDg to the pUlntlll the fir.t property moS: 

ae eurvey plots Noe. teas, 1687 to 
ma aud Holding No. 469 of Ward No. I and the 

No. 1496 of Holding No. 411 of Ward No. H* 
whereas defendants 1 to 8 state that portions of 


plots Nos. 1623, 1537 to 1643 and portion of plot 
No. 1426 are the properties Nos. 1 and 2 mort- 
gaged. This dispute they require now to bo decided 
by the Conrt. 

Order No. 62 records that the pleader for 
the plaintiff urged that plot No. 1425 was 
a part of the second property mortgaged 
and was left out in the plaint through mis. 
take of the scribe. Defendants took one 
day's time to give their definite version. 
On 16tb June 1936, the parties pot in 
their documents which were taken into 
coDsideration, formal proof of Ess. A and 
4 being waived. Argument was then beard 
and the parties put in a joint petition that 
the Court should make a local eoQuIry re. 
garding the mortgaged property and then 
decide the matter. The Court accordingly 
held a local enquiry on 17tb June 1936, 
but DO record was kept thereof. He then, 
by bis order dated 27th June 1936, decided 
on the documents which wore filed before 
him and as result of what he saw and 
heard at the local enquiry that 
(be mortgaged property No. I couBlats of plots 
Nos. 1687 (o 1642 only and that plot No. 1628 is 
outside the mortgaged property. 

There was do dispute regarding property 
No. 2. As a result of this deoision the Court 
made the following decree : 

It 1$ ordered that the suit is decreed in part 
a^rdlng to the terms iocorpoeated In the petition 
filed by tbe parties on 6tb June 1986. The mort- 
gaged property No. 1 eoDslsta of plots Nos. 1687 to 
1642 and the mortgaged property Nos. 3 and 3 are 
at stated in the pUiut. 

Against this decision the present appeal 
has been preferred by the plaintiff. Ife was 
stated before us that the only dispute be. 
tween tbe partiw now Is abont plot No. 
1523. A preliminary objection has been 
raised on behalf of tbe respondents that the 
snit having been decided as a result of a 
oompromiM, the present appeal is not 
maintainable and that the parties must be 
taken in law to have agreed to he bound 
by the deoision of the Court with regard to 
the dispute which they specifically asked 
him to decide. In my opinion tbe eonten- 
Mon of the respondents is correct. As soon 

T® petition was filed on 8th 

June 1986, the suit stood disposed of In 
terms of the compromise petition, that is 

at Bs. 7000 and that 

th« ahaU ezeoate a con^eyanoa by vray 

the plaintiff shaU file a petition for fuU 
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eatistactioD in Court/’ relates to the dig. 
charge of the decree or the claim which 
bad already been accepted at Rg. 7000 and 
for which the defendants had undertaken 
to execute a conveyance. A large number 
of cases were cited on behalf of both the 
parties in support of their respective con. 
tentions. I have examined each and every 
one of these cases. The true rule, in my 
opinion, is that the intention of the parties 
must be gathered in each case, and if the 
intention is clear that the parties are bind- 
ing themselves by the decision that might 
be given by the Court, no appeal would lie. 
but if such an intention cannot be gathered, 
then the right to appeal is not shut ont. 
In some oases it has been held that all that 
the parties did was that they refrained from 
adducing any oral evidence but asked the 
Court to decide upon the documentary evi* 
dence and upon local inspection. No bard 
and fast rule can be laid down. In A I R 
1930 All 127,^ an application was jointly 
made by the parties to the Munsif asking 
him to make an inspection of the locality 
to decide the matters in question and in 
place of evidence the Munsif might ask 
questions on the spot. In these circumstan. 
ces it was held that it was not open to the 
defeated party to bring in an appeal after 
he bad agreed to the Munsif deciding the 
case in the manner stated above and the 
learned Judges observed that 
it is not open to a pattj to ask fot a departure 
from tbe ordinary course of procedure and require 
the Court to decide questions of fact in this man- 
ner by local inspection and oral statements on the 
spot and then come forward and aek tbe Appellate 
C^urt to decide tbe same question. For one thing 
there is no OTidenee in tbe record which would 
^nable the Coart to come to a decision. 

In (1896) A C 136,^ it was held by the 
House of Lords that 

wherein pursuance of an agreement between tbe 
parties the Court proceeds ootslde its ordinary 
jurisdiction, tbe proper inference would be that 
there was to bo no appeal from the deeielon as 
would be in the case if tbe trial were In the ordi« 
nary way. 

But it does not follow, as pointed out by 
Sulaiman, J. in A I R 1926 All 90,^ that 
this is a test of universal application be* 
cause unless "tbe Court has proceeded out* 
side its ordinary jurisdiction, a right to 
appeal always exists." On the other handi 

1. Jaggu Mai V. Brij Lai, (1930) 17 A I R All 127 

sl22 I 0 685^1930 A L J 452. 

2. Robert Murray Burgees ▼. Andrew Morton, 

(1896) A 0 186^65 L J Q B 321s7d LT713. 
8. Ballabb Das t. 8rl Kiaben, (1926) IS A I B AU 

90=89 I 0 686. 


in (1874) 5 P C 516/ where the parties 
agreed 

that the rights. H any of the several defenaants 
may be ascertained sod declared bj decree of (he 
Court and that they may be ordered (o pa; each 
to tbe others and other of them their and ble costa 
of this suit, and that tbe Court will give such fur. 
ther directions as shall be necessary, 

it was held that tbe 

above words clearly meant that tbe parties were to 
keep themselves in curia and that it wasplainalso 
(hat the partiee and tbe Judge thought that an 
appeal was open. 


It is unnecessary to refer to further cases. 
The true rule, which I conclude is that 
where the party invites the Court to adopt 
a procedure which is not contemplated by 
the Civil P. C., and in fact the procedure is 
tzira cuTSum curia, be cannot turn round 
and say that tbe Court is to blame for the 
very procedure which be invited the Coui^ 
to follow. In each case tbe Appellate Court; 
will try to find ae to what the true inten. 
tioo of the party was and tbe question whe- 
ther an appeal lies or not will depend opon 
tbe conclusion arrived at by tbe Court. In 
the present case it is clear to my mind tba^ 
the suit was disposed of in terms of paras. 
1, 2, 3 and 5 of tbe compromise petitiou; 
accordingly, the Court should have ordered 
that the suit is decreed in part aocordiog to 
the terms incorporated in the petition of 
compromise filed by the parties on Sth Jane 
1936. Tbe Court bad no jurisdiction to en 

ter in the decree the words: 

Tbs mortgaged property No. 1 oonsists of ploii 
Nos. 1637 to 1542 sod the mortgaged property 
Nos. 2 and S are as stated In the plaint. 

Whatever tbe Court did oh 15th, 16ib| 
and 17th June 1936, was merely to decidoj 
tbe dispute which tbe parties asked him to, 
decide, but the result of that decision could 
not be incorporated in tbe decree. Accord- 
ingly, I hold that no appeal lies against the 
decree passed by tbe learned Snbordinatel 
Jodge dated Srd July 1936, following his, 
decision dated 27th June 1936, bat in the 
exercise of our powers of revision, I would 

delete tbe portion indicated above, namely 
tbs mortgaged properly No. 1 oonsists of plots 
Nos. 1637 to 1642 and the mortgaged property 
Nos. 2 and 3 are as stated in tbe plaint 
from the decree. Parties will bear their 
own costs of this appeal 

Cfaatterjl J* — I agree. 


N.S./R.E. 


Order accordingly! 


Pi^nl V. Atlomey.Qaneral for Gibraltar, (1374) 

6 P 0 616=30 L T 729=22 W B 900. 
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FazIt Ali and Jambs JJ. 

Bharath Bhushan Prasad Singh — 

Plaintiff — Appellant. 

V. 

Secretary of State and others — 

Defendants — Besponddote. 

Appeal No. 177 of 1938, Decided on 
Idtb March 1939, from origidal order of 
Sub.Judge, Chapra, D/»18th July 1938. 

Beogfti Revenue Recovery Act (I of 1890)* 
S. 4 (2|~ColJector of Mtrzepore in U P. Imu- 
iag certi6cate for certain ium recoverabie ac 
rent of public ferry eetlJed by District Beard 
of Mirzapore— Certificate sent to Collector of 
Saran in Bibar with request to recover sum 
under provisions of Revenue Recovery Act ^ 
Collector of Saran selling certain properties of 
that person— Person paying under protest en- 
tire sum and tbeo bringing suit in Court of 
Saran for recovery of amount paid by bim ^ 
S. 4 (2) held applied and suit should have been 
instituted at Mirzapore. ~ 

The Collector of Mirzzpore in U» P. issoed a 
certificate for a certain eum and sent it to tbe 
Collector of Saean in Bibar with a request to 
recover (t from certain person under the proflsione 
of the Bengal Revenue Recovery Act and remit it 
to bis office at Mirzapore. The sum mentioned was 
said to be recoverable on account of the rent of a 
public ferry settled by the District Board of Mir* 
zaporo with the father of that person. On receipt 
of the oertifleate, tbe OoUeotor of Saran sold cer* 
tain property of that person. Tbe person paid 
under protest the entire sum for which tbe oerti* 
ficato bad been Issued to save bis propertied. He 
iaatituted a suit in tbe Oourt of tbe SubordlData 
Judge of Baran at Chapra for recovery of tbe 
amount paid by him, on the ground that be was 
not liable to pay that amount or any part thereof: 

Held that according to 8. the earn for which 
tbe certificate bad been Issued was recoverable by 
the Collector as an arrear of Government revenue 
ee if tbe sum was payable to himself. In other 
words, for the recovery of tbe turn the OoUector 
had to follow tbe prooedure laid down In 8. 8 of 
tbe Act in spite of tbe fact that the ferry bad been 
settled by the District Board. Sub s. (2) of Sec. 4 
wae therefore fully applicable to tbe case and tbe 
suit ehould have been instituted in the Olvil Oourt 
at Mirzapore and not at Obapm. (P 616 0 2] 

Kharebfid HusQaio, T. N. Sabay and 
Bam Ohandra Prasad — 

for Appellant, 

Adyocate-Oeoeral and 0. P. Binha 

for Respondents I and S, respectively, 

Pazl Ali J, — Tho only qaestion to bo 
t ia this appeal is whether See. 4, 
oL (2) Beyeoae Bocoyery Aot» Act 1 of 
1890, is applicable to the facts of the pre- 
sent case; or in other words, whether the 
present spit should have been instituted 
m the Ciyil Oourt at Mirzapore in the 
umted Provinces, or id the Civil Court at 
Chapra in this proyinoe. 


It appears that oq 30th May 1935, tbe 
Collector of Mirzapore issued a certificate 
for a sum of Bs. 14,399-9.0 and sent it to 
tbe Collector of Saran with a request to 
recover it from tbe appellant uoder the 
provisions of the Bevenue Becoyery Act 
and remit it to his office at Mirzapore. The 
sum meotiooed above was said to be reco- 
verable on accouub of the rent of a publio 
ferry settled by the District Board of Mir. 
zapore with the father of the appellant. On 
receipt of the certificate, the Collector of 
Saran sold certain properties of the appel. 
laut and on 31st October 1936, tbe appeU 
lant paid under protest the entire sum for 
which the certificate had been issued to 
save his properties. Od 6th November 1937, 
he instituted the present quit in the Court 
of the Subordioate Judge of Saran at Chapra 
for recovery of tbe amount paid by him, 
CD tbe ground that he was not liable to 
pay that amount or any part thereof. Tbe 
suit was resisted by the Secretary of State 
and tbe District Board (who were defend, 
ants I and 2), on yarions grounds. One of 
them was that tbe suit was not triable by 
tbe Subordinate Judge of Saran and should 
have been instituted io the Oivil Court 
baviog jurisdiction in the local area in 
which tbe office of the Collector who made 
tbe certificate was situate. This last con. 
tentiou has been accepted by tbe learned 
Subordinate Judge of Saran who has direct, 
ed the plaint to be returned for presonta. 
tion to the proper Court. Hence this appeal, 
S. 7.A, Northern India Ferries Act (Act 17 
of 1678), provides that: 

The Provincial QovetDtnent may direct that 
auy publio ferry, wholly or partly within the area 
subjoot to tbe authority of a District Oonnoil or a 
Disiriot Board or a Iiocal Board Ln tbo Province 
be managed by that OoonoU or Board, and there* 
upon that ferry aball bo managed accordingly. 

As in the present case the ferry was 
settled by the District Board, it may be 
presumed that the District Board, had been 
authorized by the Provincial GoveromeDt 
to manage it* See. 9 of tbe same Act pro. 
yidea that : 

AU arrears duo by the Insoo ot the tolls of a 
public ferry on account of bis leoso may bo reoov* 
ered from the lessee or his eurety (U any) by the 
Magistrate of the DUtrlot In which euoh ferry la 
eituate as If they were arrears of land revenue. 




(Aob 1 of 1690) proTidea bbab ; 

Where aa atiear o{ land tOTenue, or a sum reoo 
veraWe as an arrear ol land royenne, le payable 
a CoIlMtor by a defaulter being ot bavlngpropert' 
in a dfatrlot other than that in wbioh the arrL' 

tu ‘n®,*.®*? ^ P»7»U'*. the Oolleotor ma' 
•and to the Oolleotor oi that other dlstrlot a oorU 
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ficate in the form as nearl 7 as xnaj be of the scbe- 
dole, stating: 

(a) the name of the defaulter and such other 
partlcQlarsas may be necessary for his identifica- 
tion, and 

(b) the amount payable by him and the account 
on which it is due. 

Sab-ss, (2) and (3) of S. 3 ran as follows: 
(d) The ^rtificate shall be signed by the Col. 
lector making it (or by any officer to whom such 
Collator may, by order in writing, delegate this 
duty), and, save as otherwise provided by this 
Act, shall be conclusive proof of the matter therein 
stated. 

(3) The CoUector of the other district shall, on 
receiving the certificate, proceed to recover the 
amount stated therein as if it were an atrear of 
land revenue which had accrued iu his own dis- 
trict. 

Now it IB not diapatod that if the present 
certidoate can be held to be issued auder 
this Beotion the Bait should have been in- 
stituted not at Chapra but at Mirzapore in 
view of what ia provided in Seo. i. This 
Section reads thus : 

(1) When proceedings are taken against a person 
under the last foregoing Section for the recovery of 
an amount stated in a certificate, that person 
may, if he denies bis liability to pay the amount 
or any part thereof and pays the same under pro* 
tMt made in writing at the time of payment and 
signed by him or bU agent, institute a suit for the 
re*paymentof the amount or the part thereof so 
paid. 

(2) A suit under eub«8. (1) must be instituted In 
a Civil Court having jurisdiction In the local area 
in which the office of the Collector who made the 
certificate is situate, and the soil shall be deter- 
mined In accordance with the law in force at the 
place where the arrear accrued or the liability for 
the payment of the sum arose. 

Now what ia contended on behalf of the 
appellant is that even though the sum for 
which the certi&cate was issued may be as- 
earned to have been recoverable as an arrear 
of land revenue by virtue of S. 9, Northern 
India Ferries Act, this sum waa payable to 
the District Board of Mirzapore, and not 
to the Collector, and therefore the case 
does not fail uuder 8. 3, Beveuue Becovery 
Act. For the purpose however of deciding 
whether the present case falls under sub- 
s. (2) of 6eo. 4 of the Act, we cannot over- 
look the provisions of S. S of the Act which 
are to the following effect : 

Wbsre any sum is recoverable as an arrear of 
land-revenuo by any public officer other than a 
Collector or by any local authority, the CoUector 
of the district in which the office of that officer or 
authority is situate shall, on the request of the 
officer or authority, proceed to recover the sum as 
if it were an arrear of land-revenue which has ac- 
crued in bis own diatrictj and may send a certifi- 
cate of the amount to be reoovered to the Collector 
of another district under the foregoing provUions 
of this Act, as if the snm were payable to himself- 
According to this Section the sum for 
I which the certificate has been issued in the 


&.LR. 


present case was recoverable h? the Col ' 
lector as an arrear of Government revenne' 
as if the sam was payable to himself, In 
other words for the recovery of the snm the 
CoUector had to follow the procedure laid 
down in S. 3 of the Act in spite of the fact 
that the ferry had been settled by the Die. 
trict Board. This brings the oase directly 
within Sec. 4, because all that the Section 
regnirea is that the 

proceedings are taken against a person under th# 
last foregoing Section for the recovery oi an amonnt 
Stated in a certificate. 

If wc read Ss, 3 and 5 together, it follows) 
that whether the amount stated in a certl. 
ficate is recoverable as payable to the Col- 
lector or as payable to any public officer or 
any local authority other than the CoUec- 
tor, the proceedings taken against the 
defaulter must be the proceedings referred 
to in 8. 3 of the Act. Thus, I have no doubt 
in my mind that sub-s. (2) of S. 4 is fnUy 
applicable to the present case and the suit 
should have been instituted in the Civill 
Court at Mirzapore and not at Chapra. The' 
appeal therefore fails and the order of the 
Court below must be upheld. 

The District Board of Mirzapore, defend- 
ant 2 in the suit, has filed a oross-objeotion 
on the ground that the eum of Bupees 50 
awarded as costs to the defendant by the 
Court below is inadequate ; but as there is 
no error of principle in the order passed by 
the Court below, I am not prepared to In- 
terfere with that order. I would dismiss 
the cross objection also. The Secretary of 
State and the District Board are entitled 
to their costa in this Court. Hearing fee in 
each case will be two gold mohurs. 

Jamas J. — I agree. 

D.S./B.K. Appeal dismitsed. 

A. L B. 1939 Patna 818 
Wort J. 

Afir Syed Husain — Decree-holder 

— Petitioner. 

V. 

Rasoo Singh and others — 

Judgwent^debtoTS — Opposite Party. 

Civil Bevn. No. 621 of 1938, Decided on 
30tb March 1939, from order of Munsifi 
Jamui, D/- 26th July 1938. 

CirilP-C. (1908), S. nS^Uwf^T Cc^ 
impotiog on decree-holder on order, wbicli it 
hoe no jurudiclton to moke— Decree-holder U 

entitled to relief— Order should be set eside- 
Where the Court hw imposed on adeoree-holdet 
an order, which U had no jurisdiction to nuk^to 
the efleot that a portion only of hi. holding mooW 
be Mid at a time when the provision, relating to 
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that matter, p{ tbs ameodsd Bihar Teoanoy Aot, 
were sot enforced, tbe decree-holder is entitled to 
relief is teoi^lon and the order should be set aside, 

[P 519 C 1] 

Sydd All Kbaa — for Peiitiontr, 

BamoaDdaQ Prasad and GirijaaandaD 
Prasad — for OppoiiU Pariy. 

Order. — This Bole is directed against 
the order of the Jadge dismissing aa ese. 
cation ease for want of proseoation. My 
mind has changed very considerably with 
regard to the matter during the argomenti 
bat I have come to the conclusion that 
having regard to tbe fact that tbe Court 
imposed on tbe deoree. holder an order, 
which it had no jarisdictioa to make on 9tb 
July, that is to say a portion only of the 
bolding ahoold be sold at a time when tbe 
proyisions relating to that matter of the 
amended Bihar Tenancy Act were not 
enforced, the decree. bolder should have 
some relief in this case. I would therefore 
set aside tbe order of tbe Judge of 26tb 
July 1936. hot the petitioner must pay the 
costs of tbe respondente to this application^ 
beariDg.fee two gold mohurs. 

B.M./b.E. Appeal allowed. 


A. I. B. 1939 Patna 519 
Wort and Fazd Aw JJ. 

Dalip Narain Singh — Defendant — 

Appellant. 

V. 

Deokinadan Prasad Singh, Plaintiff 
and another, Defendant — 


^ • Bespondeota. 

Appeal No. 622 of 1938. Decided on 6tb 
May 1939, from appellate decree of Sub* 
Judge. Mongbyr, ©/• 7th July 1938. 

Ret judiceU ~ Suil for root — » Imoo framed 
beJog at to whether plea of payment bad been 
•JlsbUtbed— Quetlion of title if only incident* 
ally railed ii not rei judicata In tubtequent 
iuit. 

Where io a auU lor rent ibe iiiaes framed were 
aa to what was the jama and whether the plea ol 
paymont bad boon eatablished and the queitioo ol 
title was raised only incidentally, the landlord U 
not precluded In eobsaquont suit against the same 
party from agitating the qaostlon of title. 

.. tPei9oai 

Mahabir Prasad and K. N. Lai — 

a XT Ti , T, ^ AppeWanf. 

o. N. Bose and K. Sahay 


for Respondents. 

Wort J«— This seems to bo a reasonably 
olear case. The plaintiff.reapondenfe io the 
action claimed a declaration against two 
persona (one of them being defendant second 
party, the appellant before os) of his title 
*0 plot No. 103* under Ehata No, *22. The 


smt has been decreed against both defen* 
dants. The qnestion which arises is who. 
tber as against the plaintiff and in favour 
of defendant 1 the matter is res jadicata. 
The facts shortly are these. The plaintiff 
brought a previoos suit against the defen- 
dant ffrst party claiming rent, and it ap- 
pears that the issues framed in that suit 
were first, what was the jama, and secondly, 
whether the plea of payment had been 
established. I am using my own words and 


not the actual words of tbe issues as framed 
by the learned Judge. That suit was dis- 
missed, and it is contended that it was dis- 
missed on the ground that the plaintiff had 
failed to establish his title to the land 
which I have mentioned. It seems to me 
that tbe aolotion of the problem is arrived 
at on one very simple ground. 

The contention of Mr. Mahabir Prasad 
is that as the question of title was decided 
in tbe previous suit, it was concluded at 
least in favour of defendant first party who 
was stated there to be tenant, and it was 
faintly contonded that tbe matter was also 
decid^ in favour of defendant second party, 
a person also claiming title to tbe property. 
That is an impossible argument; the second 
party defendant was not a party to the 
previous suit, aud therefore it necessarily 
follows that the plaintiff could agitate the 
question of title as against him (tbe defen- 
dant second party). With regard to defen- 
dant first party the answer is this: the 
question which was decided In the previous 
suit, as I have indicated by stating tbe is- 
sues settled in that suit, was tbe question 
purely between landlord aud tenant. It may 
very well be that in order to decide whe- 
ther relationship of landlord and tenant 
existed, tbe matter was disposed of on the 
footing of status : that is to say, that the 
plaiutiS attempted to establish that he was 
the proprietor of the land and that he be- 
ing tbe proprietor of tbe land, the defen- 
dant (being on the land) was necessarily 
bis tenant: I say possibly it was decided on 
the footing of statue and not ex contraotu, 
but all the same it was abundantly clear 
that tbe question of title was only raieed 
incidentally, and, if raised iooidentally 
only, it does not preclude the plaintiff from 
agiUtiog the question in an action bothi 
against defendant first party and defendant! 
second party. 

There U one other point which is raised. 

was not en. 
injunction. 

B. 5*. Speolfio Belief Act, provides for oases. 
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in which a perpetual injoDctioD can be 
granted. After stating in els. (a), (b), (o) 
and (d) the circumstances under which 
such an injanction can be granted, oL (e) 
provides 'where the injanction is necessary 
to prevent a mnltiplicity of judicial pro- 
ceedings.*' The present seems to me to be 
a case coming within that danse, and 
therefore the plaintiff was entitled to re- 
strain the defendant second party from coU 
looting rent from defendant first party and 
to restrain the defendant first party from 
paying rent to defendant second party. If 
be was not entitled to that, be would be 
obliged to bring proceedings against one or 
other of the parties either for rent as 
against defendant first party or as against 
defendant second party if he persisted in 
oollecting rent from defendant first party 
as money bad and received to the plain, 
tiff's use. In those circumstances, the deci- 
sion of the learned Subordinate Judge is 
right; it must be affirmed and the appeal 
dismissed with costs. 

Fazl All J* — I agree. 

d.s./b.k. Appeal dUmxseed. 

A. L R« 1939 Patna 520 

SPECIAL BENCH 

Harries C.J., James and Agarwala JJ. 

Mahanth Dtoarka Dass — Appellant. 

V. 

Bhekhu Mahton and others 

— Respondents. 

Appeals Nos. 655 to 657 of 1936, Decided 
on 17tb April 1939, from appellate decree 
of Sub. Judge, Muzaffarpur, D/. 28th March 
1936. 

(a) Bihar Tenanej Act (8 of 1934), S. 153 — 
Jeth raiyat rolioTed of bit dutiei by landlord— 
Queition wbelber tenanla are liable to pay 
lower rent after deducting amount of mafi it 
ditpute regarding amount of rent — Claim of 
tenants that bolding it other than occupancy 
tenancy raitet quetUon relating to inleretl in 
land— Second appeal it admittible. 

Where the jeth raiyat has been relieved of his 
duties by the landlord, the question whether the 
tenants are liable to pay rent at the fnll rate or at 
a rate after deduoting the amount of mafi should 
be treated as a ditpute regarding the amount of 
rent annually payable by the tenant. Moreover, 
the claim of the tenants that their holding is 
something other than an occupancy holding, that 
they bold under a grant burdened with service: 
and the dispute regarding the statue of the tenants 
raises a question relating to an interest in land* 
Hence second appeal is admissible under S. 16$ i 
A1 B 292? Pat604,Di$ling. [P 5$I 0 1] 

(b) Land Tenure — Service teniure — Oc- 
cupancy raiyat allowed to deduct certain 
amount from real for rendering services at 
jelb raiyat — Entry in Record of Rights net in* 


dicatiog bolding u ielh-raiyati jagir- Holding 
parUboned^Holding betd not service lesore. * 

A tenant’s ancestor was an occupancy raiyat* he 
did not bold a service tenure but an ocenpanev 
holding tbe rent of which was settled at certain 
amount annually. He was appointed jeth ralvat 
and on condition of rendering such services he was 
permitted to deduct certain sum from the amount 
of rent payable. This was not described in the Re. 
cord of Bights as an incident of the tenure, but as 
tbe mode in which tbe rent had been fixed. There 
was nothing in the entry from which it could be 
deduced that the holding was a jeth- raiyat! jagir. 
The holding bad also been partitioned. Tbe tenants 
divided up tbe amount allowed as remuneratbn 
to the jeth.raiyat on condition of bis performica 
services : 

Held that tbe occupancy bolding was uct of the 
nature of service tenure and tbe settlement of the 
original bolding was not a grant of land bordenod 
with services. Tbe zamindar was therefore entitled 
to resume after dispensing with tbe services of the 
jeth raiyat. [P 63$ 0 1) 

A. K. Mitfcor — for Appellant. 

T. N. Sahay and Girijaoandan Prasad 

— for Respondents, 

Jodgmeot* — In the Record of Rights of 
Gbanipur in Muzaffarpur district tbe oe. 
copier of the land covered by kbatiau 
No. 251 is recorded aa a settled raiyat of 
tbe Tillage liable to pay rent at rupees 
53*2.6 a year. There is an entry to the* 
effect that at tbe end of tbe year the raiyat 
receives Re. 12 as baqazri on condition of 
his baying worked for tbe landlord. The 
Record of Rights does nob specify tbe nature 
of tbe duty; but it is agreed that tbe duties 
which were rendered were those of a jatb 
raiyat assisting the landlord in tbe ooUeo- 
tioD of rent. Tbe bolding has now been 
partitioned with the result that there are 
three holdings, one occupier having takeu 
half of the original bolding and two others 
a quarter each. Tbe landlord instituted 
three enite for rent olaimiug tbe proper* 
tionate amount, Rs. 53*2*6, from each of 
the tenants: bat tbe tenants contended 
that the right to deduct Rs. 12 was an in* 
cident of tbe tenancy so that the occupier 
of tbe half holding was entitled to deduct 
Rs. 6 and the other two raiyats were enti* 
tied to deduct Rs. 3 each. The landlord 
bad dispensed with the services of the jeth 
raiyat and he therefore claimed that^ ba 
was entitled to tbe full rent of the bolding. 
The Mnnsif held that as the right to d^uefc 
Bs. 12 was entered in tbe Record of Righte 
in a column whioh contained the inoidents 
of the tenancy, this right must be consi- 
dered an incident of the tenancy, which 
must be treated as a grant burdened with 
service, of which the tenants were entiUed 
to take advantage so long as they 
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’svilliog to render the eervicee, whether the 
landlord required the dervices or not. ^The 
deoision was affirmed on appeal by the 
Subordinate Judge; and the landlord has 
now come to this Court in second appeal. 

A preliminary ground of objection to the 
appeals is taken on behalf of the respondents 
that the provisions of S. 153, Bibar Tenancy 
Act. bar a second appeal in this case. The 
respondents rely on the decision in 1 Pat 
L J 504' wherein it was held that mafi 
allowed to a jeth raiyat in lieu of wages was 
not rent, and that a dispute as to whether 
the mafi could be claimed or not was not 
a dispute relating to the amount of rent 
payable for the holding* It does not appear 
from the judgment in that case that the 
jeth. raiyat had been relieved of bis duties 
or that right to pay lower rent was claim- 
ed irrespective of whether the duties had 
been performed or not. In the present case 
where the jeth. raiyat has been relieved of 
his duties by the landlord, the question of 
whether the tenants are liable to pay at 
!tbe rate of Bs. 53*2*6 or at Bs. 41 2.6 
should, in our judgment, be treated as a 
dispute regarding tbe amount of rent 
^annually payable by tbe tenant. It is also 
'to be observed that the claim of the tenants 
which has been allowed by the Courts 
below amounts to a claim that tbeir bold- 
ing is something other than an occupancy 
bolding, that they bold under a grant 
hardened with service ; and tbe dispute 
regarding the status of tbe tenants raises a 
qaestion relating to an interest io land 
which bas been decided by tbe decree 
□Oder appeal. We consider therefore that 
this appeal is admissible under 8. 153, 
Bibar Tenancy Act. 

It is pointed oat on behalf of tbe appel- 
lant that tbe Courts below are in error 
when they regard the entry in the Record 
of Rights as describing this right todednot 
Rs. 12 on condition of rendering of services 
as an incident of tbe tenancy. The learned 
Munsil bas remarked that this mafi is not 
entered in theoolomc of rent, and be goes on 
to eay that if that had been so the natural 
conclusion would have been that a certain 
amount of rent wae to be deducted in lien 
of wages; but in fact tbe entry is in the 
column which has been provided for giving 
particulars regarding the rent, although 
that column also contains special condU 
tions and incidents, if any, of the tenancy. 
It certainly cannot be said that the e ntry 

1. 8sra(t HoEsaln v. Wateuddln, ( 1017 ) 4 A IR 
Pat Wi=87 1 0 670=1 Pat L J 604. 


in the Record of Bights describes this right 
to mafi unequivocally as an inoident of 
tbe tenancy. The question remains of whe- 
ther in these ciroumstances the Courts 
below could properly come to tbe conolu- 
BiOQ that this tenancy was a service tenure, 
a grant of land burdened with service. 


Mr. A. K. Mitter on behalf of the appeU 
lent relies upon the decieioo of the Privy 
Council in 33 I A 46^ wherein it was held 
that the graotof village as aservioemokbasa 
to a naik who undertook to be present 
with 14 peons at harvest time and to ao*. 
company tbe zamindar carrying spears, 
muskets and other weapons when he went 
hunting, was a grant burdened with ser- 
vice; and that it was not reanmable when 
tbe zamiodar dispensed with tbe services 
because he found that the inconvenieDce 
arising from tbe expense of maintaining 
this following was greater than tbe services 
were worth. Tbe tenure described in that 
case was a tenure of a feudal nature having 
no proper analogy with tbe case of a zamin- 
dar who appoints a considerable raiyat of 
the village to give him some assistance in 
his collection, and allows him to deduct 
bis wages from bis rent, thereby saving 
the raiyat from the trouble of recovering 
bis wages in tbe zsmindar's office. Tbe ser- 
vices to be rendered in the oases with 
which we are concerned here have more 
analogy with the services of a gorait, tbe 
nature of which was discussed in 22 Cal 
938.’ In that case the gorait held a jagir 
which bad descended from father to son; 
the SOD bad been allowed to retain posses- 
sion without rendering services to the 
zaroindsr and the zamiodar could not prove 
the terms of tbe grant. It was held by the 
Calcutta High Court that the facts found 
did not legitimately lead to tbe inference 
that the tenure was of a permanent oharao- 
ter,^ and it was held that the zamiodar was 
entitled to resume on dispensing with the 
services of the gorait. 

Io tbe present case the facts apparent 
from the entries in the Record of Rigbte 
from which the inference bas been drawn 
that the zamiodar is not liable to resume 
are as follows t Tbe defendants* ancestor 
was an ocoupanoy raiyat; be did not hold 
a service tenure but an occupancy hold. 
ing the rent of which was settled at 
Rs. 68-2-6 annually. He was appointed 
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jebh.raiyat and on condition of rendering 
each services be wae permitted to deduct 
Be. 12 from tbe amount of rent pay. 
able. This is not described in the Becord 
of Bights as an incident of the tenure but 
as tbe mode in which the rent now pay- 
able has been fixed; and tbe entry cannot 
properly be treated as indicating that tbe 
holding is something other than an occu- 
pancy bolding or that it is a jetb-raiyati 
tenure. There is nothing in tbe entry from 
which it can be deduced that this bolding 
IB a jetb.raiyati jagir; or that it is any- 
thing but an ordinary occupancy bolding of 
which tbe annual rental including cess is 
Bs. 53-2-6. The Courts below in coming to 
tbe oonclusion that this was a grant bur- 
dened with services have also omitted to 
notice tbe very important fact that tbe 
holding has been partitioned. They have 
divided up the amount allowed as remu- 
Deration to the jeth-raiyat on condition of 
his performing services so that one of tbe 
tenants is treated as being half of a jeth- 
raiyat and each of tbe other two as a quar. 
ter. This is altogether inconsistent with 
the theory that the bolding is something 
other than an occupancy holding and that 
it is in the nature of a jagir for a village 
servant. It is also to be observed that 
throughout the case there has been no 
suggestion that tbejeth-raiyat occupied any 
position like that of a village servant such 
as a cbaukidar, or that tbe services which 
be rendered were anything but purely per- 
sonal services to tbe zamindar. The zamin- 
dar is ordinarily entitled to dispense with 
such services at bis pleasurCi as was held 
in 22 Cal 938.^ 

We consider that it must be held that 
tbe facts found do not warrant tbe infer- 
ence that these occupancy holdiogs are of 
tbe nature of service tenuresi or that the 
settlemeot of the original holding was a 
grant of land burdened with services. The 
zamindar has dispensed with tbe services 
of tbe jetb-raiyat and having done so, he 
is entitled to recover tbe rent of the sub- 
'divided holding at the rate which is shown 
as payable in the Becord of Bights; and tbe 
tenants are no longer entitled to claim 
remission which they enjoyed on condition 
of rendering service as jetb-raiyat to the 
^landlord. The result is that the appeals 
must be allowed and tbe decisions of the 
Courts below are set aside. Tbe plaiutiS’s 
suit is decreed with costs throughout. 

d.s./r.k. Appeals allowed. 


A. L R. 1939 Patna 532 
.Bowland and Chattebji JJ, 

Sukhdeo Pandey and another 

Defendants — Appellants. 

V. 

Rameshwar Prasad Agarwala and others 
— Plaintiffs — Bespondents. 

Appeal No. 456 of 1937, Decided on 26tb 
July 1939, from appellate decree of Addl. 
Dist. Judge, Shahabad. D/. 31st March 
1937. 

(•) B«ngal T«oftDC 7 Acl (8 of 1885), S. 22(2) 
Cofhorer landlord purcbaiing oeeupiioey 
boldjog acquires teporate intereit in raiyeli 
holding paying to hii coproprietore their ibare 
of rent Hie Internet pteeee to hie transferee 
with tranefer of proprietary inlereel ^ Trans- 
feree tublelltng il to another^LaUer becomes 
raiyat. 

Tbe status of a cosharer landlord who bae pur* 
ohasod an ocoopaooy bolding ie not tbe statoi of 
a raijat but a peculiar statue. His right Is that of 
a proprietor entitled to retain possession of tbe 
land subject to payment to his oopropriekore of 
their shares of the rent. The status Is a peouilsr 
status which attaches to tbe coaharer Belong as he 
remains a oosbarer. If he ceases to be a coshirer 
and his proprietary Intereet Is lost, then he has no 
right to retain possession of the laud and it would 
pass on to the person who acquires the interest of 
that cosharer. The person who acquires such Inter* 
est can aublet the same to another who tboreupon 
becomes a ralyat of the bolding ; A X B 19SS Bsi 
Si? andAlB 29S7 Pat 272, Foil. ; AIR 2992 
Pat 62. Disting. [P 624 0 3) 

(b) Landlord and tenant ~ Privily of estate 
between lessor and leme*i assignee when 
arises slated. 

Privity of estate between the lessor and thelessee'e 
assignee can hardly be said to arise exoept where 
tbe interest of tbe lessee has been transferred in 
whole to an assignee. [P 636 0 1] 

B. P. Sinba and Brahmdeo Narayan — 

for Appellants. 

S. N. Bose — for Bespondents. 

Rowland J* — Tbia appeal bhougb valued 
at under Ss. 100 has given riae to a ques- 
tion of title and was referred to a Division 
Beoeb by tbe Single Judge before whom it 
at firet came for beariog. The suit was 
iuetituted as a title suit, the prayers in the 
plaint being in the first instance to have a 
declaration that tbe land in suit is the 
kasht land of defendants 1 to 3 of which 
tbe rent is Bs. 24-3-6 plus cess; that tbe 
platotiffe are landlords of tbia bolding to 
tbe extent of 2/Srd8 share and are entitled 
to 2/3rd8 of the rent. Tbe other 6 annas 
4 pies cosharers are tbe defendants who 
are impleaded as pro forma defendants. In 
aocordanoe with the declaration claimed 
above, the plaintiffs ask for a decree for 
the sum due, Bs. 72-14-0, against tbe defen- 
dants firet party and defendants eecona 
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partr and for an order for recovery of coats 
from either defendants first party or defen. 
daots second party. The nature of the title 
set np by the parties will appear from the 
history of the land. The suit refers to plot 
No. 303 in khata No. 2 in taosi No. 56 in 
village Nargada. Its area is 7 bigbas 15 
katbae and the rent as alleged by the 
plaintiffs id Be. 24.3.6. The proprietors of 
this tauzi No. 56 were at one time three 
brothers Bam Autar, Bankay Behari and 
Badha Baman holding to equal l/3rd shares. 
Within it there was a bbauli bolding of 
23 bighas 16 kathas of one Mahant 
Bamgir. This included the rent claimed 
land. The holding was put to sale on 6th 
February 1904 and wae purchased by 
Bamnagina and it was described as kasht 
land and delivery of poeeession was taken 
on 5th May 1904. Oat of this, Bamnagina 
sold 11 bighas 16, kathas on 2ad July 1904 
to Bisesarnatb. This area included the rent 
claimed land which is stilt described as 
kaabt. The above Bisesarnatb transferred 
7 bighas 13 kathas out of his purchased 
land on 3rd January 1905 to Baokey Behari, 
one of the three proprietors. This 7 bighas 
15 kathas is the exact area now in suit. 
The land wae described as kasht land and 
it is stated that after this transfer its rent 
was commuted to nagdi rent at Bs. 24.3.6 
and apparently it has been found by the 
Courts below that this was eo. On 19th 
May 1905, Baokey Behari gaye this plot 
No. 303 in usufructuary mortgage to one 
Basdeo as security for an advance of Rupees 
2000. The land is still described as kasht 
land. Thereafter there was a dispute bet. 
ween the three proprietors resulting in an 
award dated 28tb December 1906. 

In pursuance of this award Bankey 
Behari sold the disputed plot, 7 bighas 
IS kathas to Bam Autar, another of the 
three proprietors on 12th January 1909. 
The land is described as kasht laud bearing 
a rent of Bs. 24.3.6. This acquisition by 
Bamautar must have been subject to the 
lien of Basdeo for bis advance of Rs. 2000. 
On 93rd October 1909 Bamautar raised a 
loan of Ra. 2995 from the defendant second 
party on a usufrootuary mortgage of this 
same plot, Of the consideration, Rs. 2000 
was left with defendants second party for 
payment to the previous oredilor Basdeo 
and this was paid off. In this document the 
Und is described as Bamaubar's zorat land. 
The next event affecting the history of the 
land is the revisional survey record of rights 
prepared in 1911, Here the plot in ques. 


tion is shown in bakasht khata No. 2 of the 
proprietors and as belonging to Bamantar 
with defendants second party as rebandars 
in possession. Bamautar seems to have ere. 
ated a simple mortgage on his entire 5 annas 
4 pies share in the tauzi. At any rate amort, 
gage decree was obtained against him and in 
execution this entire share was put up to sale 
and was purchased on 12tb May 1920 by 
Nand Bahadur, predecessor of defendants 
third party of the present suit. It is the case 
of the defendants second party who ace 
appellants here that by this execution pur. 
chase defendants third party took along with 
the 5 annas 4 pies share io the milkiat all 
rights of Bamautar in this plot 303. 

Then on 30tb September 1921 Nand 
Bahadur gave a mokarrari lease to defen. 
daots second party in respect of the rent 
claimed land. The premiom for the lease 
was fixed at Bs. 2995 which was set off 
against the previous dues of these defen. 
dants under the rehanof 23rd October 1909 
and the rent payable to Nand Bahadur for 
the land was fixed at Rs. 8.10-0 in perpe. 
tuity. On the other band, Bamautar on let 
November 1921 (as if the sale of bis 5 annas 
4 pies share had not affected his right 
to bold the rent claimed land as a tenant) 
sold or purported to sell that tenancy right 
in the rent claimed land to defendants first 
party, defendants'! to 3, on a consideration 
of Rs. 4000 of which Bs. 3995 was left with 
the purchasers for the purpose of paying off 
the reban of 1909 in favour of the defen* 
dants second party. In this document the 
land is described as kasht land of Bamautar. 
Bamautar's other oosharers in the taozi 
transferred their shares to the plaintiffs in 
1933. At present therefore the proprietary 
interest in the tanai is held to the extent of 
3/8rde by the plaintiffs and to the extent 
of 1/Srd by defendants third party. The 
whole appeal turns on the qoaation whether 
after the 13tb May 1930 a tenancy subsis* 
ted in Bamautar which be could transfer to 
defendants first party or whether from 12th 
May 1920 onwards Nand Bahadur bad sue- 
oeeded along with his purchase of the tauzi 
in general to a right of the nature contem. 
plated by 8. 22, Bengal Tenancy Act, that 
18 to say a right to hold this plot 803, a 
plot the rent of which was Bs. 24.3-6, sub. 

to payment to his cosbarers of 2/3rds 
of this rent. The Munaif held that the land 
had become bakasht and that Bamautar had 
no interest m it on Ist November 1921, 
Iherefore the defendants first party did 
not aoqnire any interest In lb by virtue of 
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tbsir porcbase. H6 also depressed an opioioo 
that tbd rODtal of the holding cow is 
Rs. 8-10.0 ooly. On this view he dismissed 
the suit. 

In appeal the Additional District Judge 
took the opposite view regarding the rights 
which Ramautar had in the suit land while 
be was proprietor and as to the effect on 
those rights of the auction sale in favour of 
Nand Bahadur. The District Judge thought 
that first Bankey Behari aud then Bama* 
utar each of them as a 5 annas 4 pies pro. 
prietor of the village acquired by their 
purchase of the raiyati right of Mabant 
Bamgir the right to bold it not only during 
the subsistence of their right as cosbarer pro. 
prietors, but also after they lost that right 
on its transfer to others, not as bakasbt 
bub as tenants independently of their pro. 
prietary right with liability to pay the 
proportionate rent to the other cosbarer 
landlords under 8. 22 (2), Bengal Tenancy 
Act, before its amendment in 1907. For this 
proposition be relied on (3 P L T 22= A I B 
1922 Pat 62^ and two other similar deoi« 
sioDS ; but the point for decision in those 
cases was not the same as here. Undoub- 
tedly, it is a correct proposition of law that 
when a cosharer proprietor acquires the 
bolding of an occupancy raiyat, the bolding 
does not cease to exist. In A I B 1922 Pat 
62^ the Court was cousidering the results 
which followed when there was a subse. 
quent partition in the tauzi and the land 
fell within the share of another cosbarer. 
It was held in the result that the right to 
hold the land still continued and the other 
cosbarer would receive in future the rent 
of the bolding from that proprietor who 
had acquired the right to bold the land. 
But the question in the present case is a 
different one. The position we have to con. 
eider is that in which Bamautar having 
acquired a bolding has parted by sale with 
his proprietary interest in the tauzi. The 
question is whether the land which he 
holds within the tauzi will pass to the 
purchaser along with Bamautar's share in 
the tauzi. 

This specific point was considered in 
this Court in 7 P L T 87.^ In this case it 
was pointed out by Kulwant 8abay J. that 
the status of a cosbarer landlord who has 
purchased an oooupaDcy holding is not the 
status of a raiyat but a peculiar status. His 

1. Basadeo Karaln v. Radha Elgao, (193!2) 9 

A I R Pat 62=66 I 0 281=8 P L T 22. 

2. Bambahaduf Lai v. Mt. Goagra Knar. (1925) 

12 A I R Pat 6i7=89 1 0 232=7 P L T 87. 


right is that of a proprietor entitled to re 
tain possession of the land sabject to pay^ 
ment to his co- proprietors of their shares 
of the rent. The status is a peculiar status 
which attaches to the cosharer so long as 

he remains a cosharer. If be ceases to be a 
CO. sharer and his proprietary interest is 
lost, then he has no right to retain posses, 
sion of the land and it would pass on to 
the person who acquires the interest of 
that co^sbarer. That decision is directly in 
point and in my view we are bound to foU 
low it. In 8 P L T 69^ Dawson Miller C J,. 
again stated the law applicable where the 
occupancy right of a tenant is transferred 
to a fractional proprietor. In this case his 
Lordship said : 

Although no occupancy right can vest latha 
fractional proprietor, be atil) acquires a separate 
interest in the raiyati holding paying to hi$oo>pro. 
prietors their share of the rent. This in (e rest passv 
to hU transferee with the transfer of the ptoprie. 
tary interest and the holder can sublet the same to 
another who tberenpon becomes a raiyat of the 
holding. 

These two decisions in my opinion sre 
eufBcient authority for holding that by 
Nand Bahadur's purchase on SOtb Septem- 
her 1921 the right passed to bold plot 303 
subject to payment by Nand Bahadur of, 
2/3rds of the rent to his cosbarer proprie. 
tors. According to the observation in the 
latter of these decisions Nand Bahadur was 
entitled tosub.let the same to another per. 
SOD who tbereupOD becomes a raiyat of the 
holding and on that view the mukarrari 
patta in favour of the defendant second 
party would be valid; they are tenants 
under Nand Bahadur and not under the 
plaintiffs. As for Bamautar nothing would 
be left in which he could transfer to 
any person by purporting to execute a sale 
deed dated 1st November 1921. Tbedefen* 
dants first party took nothing and have 
not become tenants of anybody. 

Before leaving this appeal I think it 
should be observed that the plaintiffs have 
not made any claim of rent against defen* 
dants third party and the question of their 
right to recover it from those defendants 
cannot be decided in this appeal so as to be 
binding between the plaintiffs and those 
defendants. Similarly, the question of the 
right of defendants third party to recover 
rent from defendants laecond party at ru* 
pees 8-10.0 is a matter not directly in issue 
between those parties in this appeal and 
whateve r we may say about it will not 

8. Gopl Singh V. Jagdeo Singh, (1^7) 14 AIR 
Pat 172 as 102 1 0 886=8 P L T 69. 
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bio^iog betwedo those parties. It has been 
oecessary to make some observatioDS as to 
the title of these parties for the purpose 
of datermioiDg the appeal as between the 
plaintiffs and the defendants first and 
second parties and for determining the 
result of this appeal. It (ollowa from what 
I have said that the plaintiffs are not en. 
titled to recover any rent from defendants 
second party or defendants first party. 
What I have said above is I think sufficient 
for the disposal of the appeal ; but I may 
refer to another objection preferred by the 
appellants to the District Judge's decree and 
that is that defendants second party were 
in any case not tenants under the plaintiffs. 
They were mortgagees in possession from 
Kamautar up till 1921 when they obtained 
tho mukarrari patta from Nand Bahadur 
and it that mukarrari patta was of no effect 
they are still mortgagees in possession. As 
such there is do privity of cootraot between 
them and the plaintiffs. It was suggested 
(or tbe respondents that it was not a qoes. 
tioD of privity of contract but of privity of 
estate; bub privity of estate between the 
lessor and tbe lessees assignee oan hardly 
be said to arise except where tbe interest 
of the lessee has been transferred in whole 
to an assignee. Tbe respondents have at. 
tempted to escape tbe ococlusioo that Bam^ 
autar's interest passed on tbe gronnd that 
tbe decision in 7 P L T 87* was a case 
referring to transfers after the amendment 
of the Bengal Tenancy Act in 1907. I do 
not sw why this should make any substan. 
tial difference so far as the point that we 
are considering is concerned. In the other 
case in 8 P L T 69* tbe purchase, tbe effect 
of which was being considered was actually 
made before the amendment of tbe Bengal 
Tenancy Act. 

In the result I would allow tbe appeal 
with costs of this Court and of tbe lower 
Appellate Court, set aside the decree and 
judgment of the District Judge and restore 
the decree of tbe Munsif. 

Chatterji J*— I agree. 

D.s./r.s. Appeal allowed. 

A. I« R. 1939 Patna 626 
Aoarwala J. 

PU Harihar Tiwari — Oomplainant— 

PetltioDor. 

y. 

Etwari Oop and another — Accused — 

^ „ Opposite Parky. 

Onmlnal Beyn. No. 333 of 1939, DeoW. 
od OQ 19tih May 19S9. 


Child Marriage RastrainI Ael (1929), S* 10 

Accused making no objection to trial on 
ground of omission to hold preliminary inquiry 
— Order of Magistrate cannot be complained 
of if trial establishes not only prima facie but 
also substantive case against accused. 

Tbe object o( tbe prelimiDary inquiry under 
8. 10 is to inquire whether there is a pricaa facie 
case or not. If tbe accused objects to being tried 
until a prelimioary inquiry has been made, tbe 
Magistrate is bound to make such an inquiry, and 
if be baa proceeded in disregard of the objection of 
the accus^ his order would have to be set aside. 
But where the accused make» no objection to tbe 
trial be cannot, when tbe result has gone against 
him, benefit by an objection, based on Don*com* 
pliance with 8. 10 which is entirely technical in 
its nature, if tbe trial has established that there 
was not only a prima facte case but there was a 
substantive case against the acensed. [P 5^5 0 Q; 

P 526 0 1) 

C. P. Sioba — for Petitioner. 

Raj Kisbore Prasad — for Opposite Party. 

Order. — The opposite parky Etwari Gop 
aod Pairu Gop were convicted by the Sub- 
divisioual Magistrate of Bihar under S. 6(1), 
Child Marriage Restraint Act on a finding 
that they had brought about tbe marriage 
of Etwari‘8 sod, aged 11 with Pairu's 
daughter, aged 6. On appeal, tbe learned 
S^dioDs Judge of Patna set aside the coo- 
viclioQ on tbe ground that the Magistrate 
who entertained tbe oomplaiot and cod. 
victed tbe accused persons, bad nob complied 
with the provisions of S. 10 of the Act. 
That^ Section provides : 

Tho Court taking cognizance of an oflence under 
this Act shall, unless It dismisses the complaint 
under S. 203, Criminal P. C., 1890. either Itself 
make an Inquiry under 8. 202 of that Code, or 
direct a MagUtrato of tbe First Olsse subordinate 
to it to make such inquiry. 

It is quite olear that tbe object d( this 
provision is that no one should be harassed 
by a prosecution under tbe Act until a 
Magistrate bae satis&ed himseU by inquiry 
that there is a prinaa facie case against him. 
The object of tbe preliminary inquiry ie 
therefore to inquire whether there is a 
prima facie case or not. Now in the present 
proceedings not only has the Magistrate 
found that there was a prima facie case 
but by reason of the fact that the trial baa 
actually been held he boa found that 
tbe offence charged has been established 
?o“^«7ely by the evidence that was avai. 
lable. In these circumstances, it is impos. 
Bible to take the view that the order of the 
Magistrate must be set aside for the teohni 
Ml reason given by the Sessions Judge. By 

Magistrates are 
entitled to disregard the provisiona of 8. 10 I 
If the aooQsed in this case had objected bd 
being tried until a preliminary inquiry had 
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been made* the Magistrate would have been 
bonnd to make soch an inquiry* and if he 
had proceeded in disregard of the objection 
of the accused* bis order would have had to 
be set aside. Bnt, in the present proceed* 
ingB, the accused made no objection to the 
trial and cannot* when the result has gone 
against him* benefit by an objection, which 
is entirely technical in its nature, for, as I 
baye said, nothing more could be established 
jat a preliminary inquiry than that there 
|Wa8 a prima facie case against the accused, 
'whereas the trial has established that there 
[was not only a prima facie case but there 
was a snbstantire case against the accused. 
The order of the Sessions Judge is there* 
fore set aside and the case is remitted to 
him to be disposed of in accordance with 
law. 

D.5./B.E. Case remanded. 

^ A. I. B. 1939 Patna 526 

Fazl Alt akd Varua JJ. 

Radhey Lal — Defendant — Appellant. 

y. 

Kanhai Lal — Plaintiff ~ Beapondent. 

Appeal No. ISi of 1936, Decided on 
23rd December 1938, from original decree 
of Sub. Judge, Patna, D/*23rd December 
1935. 

(ft) Cml P. C. (1906), Seh. 2, PftVft 1— Pftrli* 
tion tuU^Parliet nol having agreed aa to mode 
of diviiion referring matter to arbitratora^ 
Para. 1 covera iuch caie. 

Tbs expression *^ibe matter in difierence bet* 
ween the parties" wbicb has been used in para. 1 
of 6cb. 2 1b quite general and it fully covers the 
case, where the parties io partition suit not having 
agreed among themselves as to how the properties 
were to be divided referred the question to the ar- 
bitrators. (P 527 0 2] 

(b) Partition^ Commissioner to effect parti* 
lion and arbitrator ^ Difference between, ex* 
plained. 

The essential dlgerence between a commissioner 
appointed to efleot a partition and an arbitrator Is 
that the former is an officer selected and appoint* 
ed by the Court, in whose selection the parties 
have not, as of right, any choice* whereas the 
latter is a person selected by the parties in whose 
selection the Court has so obolce. In the former 
case the parties have expressed no consent to be 
bound by the decision of the commissioner who 
is appointed by the Court and whose decision the 
parties may challenge before the Court passing a 
dual decree. In the latter case they bave expressed 
such consent and cannot ebaUenge the arbitra* 
tor^s decision on question of law and fact except 
on the limited grounds mentioned In Bcb. 2* Civil 
P. 0. : A I R 2927 Pat 235, Foil. [P 627 0 2] 

(c) Civil P. C. (1906), Scb. 2— PavHtfoa suit 
^Parties agreeing as to tbeir respective shares 

Agreement incorporated In preliminary decree 
and division of properties referred to arbitra* 


A. 1,S, 

tors — Final decree based wholly on award — 
Case is covered by Scb. 2, 

There is nothing in the Code to prevent the 
ties from referring the matter In difference bet ween 
them to arbitration at any stage of the suit 
Where the parties in partition euit have amd 
among themselves as to their respective sbarMeoa 
this agreement is incorporated in the preliminarv 
decree but the division of the properties is referred 
to arbitrators and the division of the properties 
which b the subject of the final decree b wholly 
based upou the award of the arbitrators, tbs case 
falls under Bcbedule 2. [P 527 C 2 ; P 526 0 1] 
❖ (d) Civil P. C. (1906), Scb. 2, Para 16 - 
Decree in accordance with award Appeal 
does not lie even if award itself is in excess of 
powers conferred on arbitrators. 

There Is ample provision io paraa, 14 and 15 of 
8ch. 2 to enable the Court to which the award b 
submitted to refuse to give effect to the award if 
in its opinion it is either void or invalid or illegal. 
If however the award is accepted, it means that In 
the opinion of the Court it is neither void nor in* 
valid and the Legislature does not appear to have 
intended that the opinion of the Court should be 
challenged in appeal. Para. 16 merely gives effect 
to the principle of finality of awards and the in« 
tention of the Legislatnre evidently is that an 
award should be subjected to the scrutiny of one 
Court only* namely the Court through which refer* 
ence is made to arbitrator and not that Court and 
an Appellate Court. Hence, where the decree is In 
accordance with the award no appeal lies from the 
decree even if the award itself b In excess of the 
powers conferred upon the arbitrators; AIR 2981 
Cal 209, Disunt, [P 629 0 9] 

Sir Maumatba Nath Mukherjee, B. 0. 
De, 8.N. Mukherjee, Mebdi Imam and 
K. P. Varma — for Appellant. 
Ehurshaid Hosuain, N. E. Prasad II and 
Bamanugrab Prasad — for Respondzntk 
Fazl Ali J. — This is an appeal from a 
final decree in a partition suit wbiob pur- 
ports to be based upon an award giyen by 
certain arbitrators appointed by the par* 
ties just before the final deoroe in the suit 
yras passed. The parties are brothers, the 
plaintiff being the younger brother of the 
defendant and both being the sous of one 
BasaotLal. On 18th June 1934, tbe plain- 
tiff instituted the present suit for the parti* 
tion of properties, both moyeable and 
immoyablo, and in sob. 1 of tbe plaint be 
claimed that one of tbe items of tbe proper* 
ties to be divided between him and tbe 
defendant was cash amounting to nine 
lakhs of rupees. Tbe plaintiff also made ao 
applioation to tbe Court for tbe appoint* 
ment of a commissioner to make an inveu* 
tory of tbe joint properties on the allegation 
that the moveable properties were in dang* 
er of being removed by the defendant Tbe 
defendant did not file any written stat^ 
ment, but he filed an application in which 
be denied some of the i^egations made by 
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the plaiotiS and tried to resUt the appoint* 
dent o( the commiesioner. Ultimately a 
commissioner was appointed and before 
him on 23rd June 1934 the parties pre* 
sented a compromise petition. This petition 
recited that it bad been settled between 
the parties (l) that the plaintiff would 
accept 7 annas share in all the moyeable 
properties, articles, cash, ornaments etc., 
and the defendant would take the remain, 
ing 9 anoas, and (2) that the properties 
should be partitioned by three persons who 
bad been chosen by the parties, the names 
of these persons being Nanda Lal Bbagat, 
Laebman Sac and Hari Kisbun. The pati. 
tioD farther stated 

tbat in wbat^yer manner the aforesaid arbitrators 
ebaU partition and allot tbe properties, cash, 
articles and bond, ijara (deeds), decrees, eto* shall 
be acceptable to both parties, and should, for nuj 
reasons, tbej fall to agree in the partition of any 
property tbe opinion of tbe malority shall prevail 
and the partition shall take effect accordingly. 

The arbitrators enbsdqaently gave tbeir 
award setting ont therein details of proper, 
ties allotted to the plaintiff and the defen. 
dant respectively. They decided that the 
defendant had concealed a sum of three 
lakhs and not over nine lakhs of rnpeas as 
was alleged by the plaintiff, and to equalize 
the share of tbe plaintiff in the total asset* 
they directed tbe defendant to pay to him 
a sum of Be. 98,773 odd. Certain objections 
were preferred by tbe defendant to the 
award, but they were disallowed by the 
Subordinato Judge who directed tbe pre. 
paration of the final decree in accordance 
with tbe award. The defendant then moved 
this Court againet tbe order of the Subor. 
dinate Judge giving effect to tbe award, 
but tbeir application wae dismissed. They 
have now preferred this appeal from the 
final decree passed by tbe learned Subor. 
dinate Judge and the main question which 
has been argued iu this Court is whether 
an appeal lies from the decree. Para. 16 (2), 
Bcb. 2, Civil P. 0., provides; 

Upon the judgment pronoun^ according to the 
award a decree shall follow, and no appeal shall lie 
from each decree except in so fat as the decree is 
in excess of or not in acoordanco wUh the award. 

Frima facie therefore, no appeal can bo 
entertained from the deoreo passed in the 
present suit. It is however contended by 
Bir Manmatha Kath Mukberjee who appears 
on behalf of the appellant that in the 
present case an appeal will lie, because In 
the first place Sob. 9, Civil F. 0., has 
no application to the facts of the present 
ease; and, secondly, because the eo.oalled 
award of the arbitrators was without juris. 


diction and was therefore in law no award 
at all. As to tbe first point it is contended 
that the parties having agreed among 
themselves as to tbeir respective share in 
tbe properties to be divided, there was no 
longer any matter in difference between 
them so as to briog the case under para. 16, 
Sch. 2 and the position of tbe so-called 
arbitrators was not unlike that of a com. 
missioner who is usually appointed for the 
partition of properties in a suit for partition 
after tbe preliminary decree is passed. This 
contention is obviously untenable, because 
tbe compromise petition itself shows that 
all tbe differences between the parties bad 
not been settled. Indeed, in tbe very 
preamble of the petition it is recited that 
tbe reference to tbe three persons named 
in the petition became necessary because 
many klods of barasemeot and mouetary loaaare 
iovolved Id a dispate between the parties and it U 
not known how long the suit will be going on and 
what will be tbe result. 


Evidently tbe parties were not agreed 
among themselves as to how tbe proper ties| 
were to be divided, otherwise there would 
have been no necessity of referring the 
(question to the arbitrators. Tbe expression 
* the matter in difference between tbe 
parties'* which has been used in para. I, 
Boh. 2 , 18 quite general and I have no doubt 
that it fully covers tbe present case. As to 
tbe distinction between a commissioner 
and an arbitrator, it has been clearly pointed 
out in 7 P L T 739,^ and I shall merely 
quote tbe following passage from the judg. 
meat delivered in that case ; 

The essential difference between aCommlsaionar 
appointed to effect a partition and an arbitrator 
appears to me to be ihAt the former la an officer 
eeleoied and appointed by the Court, in whose 
aeleotioQ the partlea have not, as of right, any 
choice, whereas the latter is a person selected bji 
tbe partlea In whose aeleotlon the Court has noj 
oholoe. In the former case tbe partlea hare ex* 
pressed no consent to be bound by the deoieioui 
o! the Commissioner who la appointed by the] 
Court and wboee deolalon the partlea may cbal- 
leoge before the Court pasting a final decree. In 
tbe fatter case they have expressed each consent 
and cannot challenge the arbitrator's decision on 
questions of law and faot except on the limited 
grounda mentioned In Sob. fi of the 0<^e. 

Thus the first eonteotion put forward on 
behalf of tbe appellant must fail. 

It is next contended that the present 
oaee does not fall within Sob. 3, OivU P. O, 
at all, because this schedule is intended to 
apply to those oases only where a decree is 
based wholly upon the award of tbe arbi. 
trators, w hereas in the present case the 

1, BHolanath Boy v. Bata Krishto Roy, (1937) 14 
A 1 R Pat 186=96 1 0 82l«T P L t tM. 
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6Dal decree is based partly upon a prelimi. 
□ary decree and partly upon the award of 
the arbitrators. This cooteotion must be 
negatived on the short ground that there is 
iDOtbing in the Code to prevent the parties 
[from referring the matter in difference he* 
tween them to arbitration at any stage of 
.the suit and that it is not quite correct to 
say that the final decree which has been 
passed in the suit is not wholly based upon 
^tbe award of the arbitrators. It is true 
that the parties agreed among themselves 
as to tbeir respective shares and this agree- 
ment was incorporated in the preliminary 
decree but the division of the properties 
which is the subject of the final decree was 
Iwholly based upon the award of the arbi- 
'trators. 

LastlVi it was contended that the award 
of tbe arbitrators is void, because they had 
no authority to divide the cash which was 
not produced before them. It is contended 
that the arbitrators bad been authorized 
merely to divide those properties tbe eiis- 
tence of which was admitted aud they went 
beyond tbeir jurisdiction in deciding that 
tbe defendants bad concealed a sum of 
three lakbs of rupees. It appears that this 
was precisely one of the points raised by 
tbe appellant before this Court in tbe civil 
revision to which reference has already 
been made, but it was overruled, it being 
pointed out that the arbitrators bad been 
empowered not only to divide tbe proper- 
ties but also to ascertain what was to be 
divided. It appears to us that the view 
Tvhich was expressed in that ease is the 
only reasonable view which can be taken 
when tbe compromise petition is carefully 
read. As I have already stated, one of tbe 
properties which tbe plaintiff asked tbe 
Court to divide was cash amountiug to 
about nine lakbs of rupees. Tbe compro- 
mise petition does not suggest anywhere 
that tbe allegations of tbe plaintiff in this 
respect were to be entirely ignored nor does 
it say that the arbitrators were to divide 
only such properties as were produced be- 
fore them. On tbe other band, it recites 
that in whatever manner tbe arbitrator 
shall partition and allot the properties in- 
•eluding tbe cash shall be acceptable to 
both parties. I do not think therefore that 
the compromise petition which is tbe basis 
of tbe arbitrators* authority imposed any 
such limitation upon the power of the arbi- 
trators as to prevent them from trying to 
ascertain what was to be divided. This^ is 
quite sufficient to dispose of tbe contention 


put forward on behalf of tbe appellant; bat 
the legal aspect of the matter must al^ be 
examined, inasmuch as tbe learned advo. 
cate for the appellant argued upon it at 
some length and cited various authorities 
in support of his contention. 

It appears that previous to the decision 
of tbe Judicial Committee in 29 Cal 167’ 
it was held in a number of cases that 
though a decree might be in accordance 
with an award, an appeal would lie from 
tbe decree if the award upon which the 
decree was passed was invalid. This view 
however has been abandoned by tbe majo. 
rity of tbe High Courts in India since the 
pronouncement of tbe Judicial Committee 
in that case. The Judicial Committee deal- 
ing with Sec. 522 which corresponded to 
para. 16 ofSeb. 2, Civil P. C., observes a$ 
follows with reference to the concluding 
words of this provision which are to tbe 
effect that no appeal shall lie from a decree 
passed upon a judgment pronounced accord- 
ing to an award except in so far as a decree 
is in excess of or not in accordance with 


tbe award : 

Those words appear to be perfectly clear. Tbdr 
Lordships wonld be doiog Tlolenca to tbe pltln 
leogoage and tbe obvioos InUotlon of tbo C^a if 
they were to bold that ao appeal lies from a decree 
pronounced under Sec. 622 except in ao far as tba 
decree may be in excess of or not In accordance 
wHb tbe award. Tbo principle of finality which 
finds expression in tbe Code U quite in acoordance 
with tbe tendency of modern decision in this 
country. Tbe time baa long gone by since the 
Courts of this country showed disposition to sit as 
a Court of appeal on award in respect of matters 
of faot or in respect of matters of law- 

lb may be pointed out here that the Oivil 
Procedure Code does take into accoant 
those cases where an award determines 
any matter not referred to arbitration and 
para. 14 of Sob. 2 clearly provides that in 
enoh oases tbe Court may remit tbe award 
to tbe reconsideration of the arbitrator 
npon snob terms as it thinks fit. In the 
present case, tbe defendant did not ask the 
Court specifically to remit the award or 
any part of it to the arbitrators nnder 
para. 14. bat it is pointed out that one of 
bis objections to the award was that the 
arbitrators bad gone beyond the scope oI 
tbe reference in awarding a decree tor 
Be 98,773.2.3. This objection, however, 
even if we assume it for tbe purpose ot 
this appeal to have been an objection under 

para. 14, was oon^eredand overruled and 

9. Obulam Kb« ''• Mobammad H^n 

99 Cal 167=89 I A 61=6 OWN 386-8 oat 

156 (PO). 
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the application made by the appellant to 
the High Court to revise the order of the 
Babordioate Judge overruling his objection 
did not also succeed. Then comes para. 15 
which provides firstly that the award re. 
mitted under para. 14 becomes void on the 
failure of the arbitrators to reconsider it; 
and, secondly, that an award may be set 
aside on certain grounds speciBed in that 
paragraph. The first part of the paragraph 
had no application to the case, as the award 
wad never remitted to the arbitrators and 
the defendant did not succeed in parsoadiog 
the Subordinate Judge to set it aside under 
the second part of the paragraph. Para. 16 
says : 

Wb^ro the Court sees no cause to remit the 
award or any o! the matters referred to arbitra- 
tioD for recoDsideratioD io the manner provided 
in para. 14 aud wbero the Court bas refused an 
appUcatioo made to it to sat aside an award » tbo 
Court ehaU proceed to pronouoce iudgmeat accord* 
lag to the award. 


In the present caee the Court below foU 
lowed the course clearly indicated in this 
paragraph and prononnced a judgment ac. 
cording to the award. It follows therefore 
that Qnder cl. (2) of this paragraph, in order 
to determine whether an appeal lies from 
-a decree based upon a judgment so pro. 
DouDced, all that is to be ascertained is 
whether the decree is in excess of or not in 
a^ordaoce with the award. Here it is not 
disputed that the decree is in accordance 
with the award but it is contended that 
the award Itself is in excess of the powers 
conferred upon the arbitrators. It appears 
to me in these circumstances that no appeal 
lies from the decree of the arbitrators and 
I am fortified io this view by several deoi. 
sioQs of this High Court and other High 
Courts of this country. Sir Manmalhe Nath 
Mukberjee referred us to the decision of a 
pivUion Bench of the Calcutta High Court 
in 34 C W N 813^ In which it was held 
that there is a distinction between an award 
which is irregular and an award which is 
Yoidi and that where the decree is based 
upon an award which is without jurisdio. 
tion. the decree is really based on Bomething 
which is not an award. That case however 
has nob been followed by the other High 
^urts and with great respect to the learned 
Judges who decided it I am uoable to agree 
iio the proposition enunciated therein 

Theexpre 80 ion 0 *‘void*^aDd‘withoQbiari 8 . 

^ctioD areso^times used in a loose sense 


•8, Dorga Charan Dob Natb v, Gancadhar Dal 

5 v N eiat ^ ^ = lao 1 0 lai 

19f0 P/6T & 68 


as bearing the same meaning as the terms 
invalid and illegal. But in whatever sense 
they may be used, I think that there is 
ample provision in paras. 14 and 15 of 
Scb. 2. Civil P. C., to enable the Court, to 
which the award is submitted, to refuse to 
give effect to the award if in its opinion it 
is either void or invalid or illegal. If how- 
ever the award is accepted, it means that 
in the opinion of the Court it is neither 
void nor invalid and the Legislature does 
not appear to have intended that the opi. 
nion of the Court should be challenged in 
appeal. Para. 16 merely gives effect to the 
principle of finality of awards and the in. 
tentioD of the Legislature evidently is that 
an award should be subjected to the ecru, 
tiny of one Court only, namely the Court 
through which reference is made to arbi. 
trator and not that Court and an Appellate 
Court. I would thus prefer to follow the 
decisions of our own Court which seem to 
be ID consonance with the decision of the 
Judicial Committee as well as the plain 
language of para. 16 of Sch. 2, Civil P. C. 
I would therefore dismiss this appeal with 
costs. Hearing fee ten gold moburs. 

Yarma J» — I agree. The contontion on 
behalf of the appellants against the decree 
is not that the decree is in excess of or nob 
in accordance with the award but that the 
award itself is defective in some of the 
ways pointed out by Sir Manmatha Nath 
Mukberjee. Firstly, be contends that the 
arbitrators bad exceeded the powers that 
ware conferred upon them, because although 
the plaint referred to the property ascer- 
tained and unascertained, the petition of 
compromise did nob refer to the unascer. 
tained portion of the property. Now, read- 
ing the various documents in connexion 
therewith, namely the petition of compro- 
mise and the preliminary decree passed 
thereon, it is clear to me that even the un- 
ascertained cash was included because when 
the arbitrators were to divide the property 
between the brothers all the properties 
could not be known to the arbitrators from 
the very beginning and they had to ascer- 
tain as to what the properties were which 
they were to divide. Moreover, the defen. 
daots raised this point before the Court 
below. The petition of objwUoo shows 
that they wanted to question (though not 
very clearly bub in a round-about way) the 
authority^ of the arbitrators to give an 
award with regard to the property nob 
aaoerbained by them. But that objeobion 
was disallowed. That is to say, even if we 
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assume that there was a petition under 
para. 14 of Sch. 2, Civil P. C., that petition 
was rejected and then comes the mischief 
of para. 16 of Sch. 2 that after a petition 
under para. 14 is rejectedi a judgment 
must follow and a decree passed thereon 
and when that decree is passed, then, un. 
less the party guestioDing the decree can 
show that the decree is in excess of the 
award or not in accordance with the award, 
be has no right to appeal. About the other 
point that this is not a decree passed 
entirely upon the award, it is clear from 
the materials before us that althongb a 
large number of dccumeuts had to be re. 
ferred to, it is really a decree based on the 
award. I agree that no appeal lies in this 
case. 

d.s./r.e. Appeal dismissed, 

A. 1. R. 1939 Patna 530 

"Wort J. 

Bam Keshan Chamar and others, 

Appellants. 

7 . 

Bamsohag Chamar and others, 

Defendants — Respondents. 

Appeal Ko. 521 of 1938, Decided on 3rd 
April 1939, from appellate decree of Addl. 
Diet. Judge, Bhahbad, D/. 30tb May 1938. 

Practice^ Evidence ^Admiuibililj ^ Courl 
once refuting to adnit document bee no juris* 
diction to consider il vrben put in second lime 
without expKanatioo. 

When Court refuses to admit In the first instance 
a certain document in evidence, it bas no jurisdic* 
tioQ to take the docnment into consideration when 
pni in for the second time, unless some explanation 
or reason is given by the party so producing it for 
the second time. [P 690 0 2; P 631 0 1] 

Akbauri Badri Nath Sinha — 

for Appellants. 

Hardeshwar Prasad Sinha and K. N. 

Lall — for Bespendents. 

Judgment. — This appeal by the plain- 
tiffs arises out of au action in which they 
claimed that a certain deed of gift executed 
by defeodaot 3, (the widow of Ramrati 
Chamar) was binding upon the reversioner. 
The plaintiffs' case was in the result dis« 
missed on the main question, they not 
having satisfied the lower Appellate Court 
that they were the nearest reversioners. 
Very reluctantly do I interfere in eneb 
cases and it seems to me that it is impes- 
sible for me to interfere in the present 
case having regard to wbat happened. 
The plaintiffs had produced certain receipts 
wbiobitbey stated, established the relation- 


ship they set up. These receipts were pro 
duced at a late stage and rejected, both the 
trial and the Appellate Courts then sayiDg 
that they bad been introduced by a dodge 
or trick. These receipts nob having Ijeen 
admitted, they were pub to one of the 
witnesses and the trial Court, while recog. 
nizing that they bad been really rejected 
considered them. The lower Appellate Court 
on the other band rejected them (or the 
reason I have stated. Once the trial Court 
had taken these receipts into consideratioo, 
it would be difficult to suggest that the 
Appellate Court could interfere with the 
decision of the trial Court. 

The question which I have to consider 
is whether in the ciroumstaoces the Appel, 
late Court was right in its conclusion. Ouee 
having rejected the document, there was 
an end of the matter. The conduct of the 
trial Judge is a little difficult to explaic; 
but the fact remaius that be did take the 
receipts into consideration and did find 
that the plaintiffs bad established their 
case with regard to the matter with which 
those documents were concerned. Consider- 
ing this matter the trial Jndge says: 

The receipts have ali appearance of antiqMty* 
The parties are illiterate ebamars and 1 do not 
believe that they would go the length of fabricatbg 
documents. 

The learned Judge in the Appellate Court 
makes this observation: 

Then the plaintlfis played a trick and got them 
produced by Bagbunandan by summoniDg bim ai 
a witness as observed by the learned Munslf. Those 
receipts have not been proved and they have been 
exhibited on proof of custody as documents more 
than 80 years old. Bui Raghunandan has not 
stated how he got bold of the receipts in the name 
of Dhanpat and bis custody of the receipts bu 
been falsified by their previouB prodnotion by the 
plaintiffs. 

Had I come to the conclusion that these 
receipts definitely established the relation- 
ship which they purported to establish, 
the view that I might take of the matter 
would be somewhat different. It is true 
that they purported to show that one 
person was the son of another, which was 
the fact that they were produced to estab- 
lisfa, but at the same time there was no 
clear evidence as to whether these perso^ 
were members of the family, nor, as pointed 
out by the learned Judge of the Appellate 
Court, was it established that the docu- 
ments were produced from proper custody. 
It would be useless in those circumstances 
to send the case back in order that toe 
learned Jodge might come to the very same 
conclusion on which I shall rely. 

Judge having refused to accept tne evi- 
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'ience in the first iostance, he has no 
ljurisdictioD to take them again into consu 
^deration unless somo esplanaiion or reason 
Icould be given by the plaintiffs. But no 
attempt, as far as I can see from the jndg- 
ment, was made by the plaintiffs to do so. 
In my jadgment. it is a case in which I 
cannot interfere. The appeal therefore fails 
and must be dismissed with costs* 

2?.5./r.K. Appeal dismissed. 
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Mohammad Nook and Rowland JJ. 

Jl/i* Deokali Kuari — Petitioner. 

V. 

jilahadeo Prasad Bhagat — 

Opposite Party* 

Civil Revn. No. 709 of 1036, Decided on 
1st May 1939, from order of Sub.Jndge, 
Hazaribagh, D/. 30th Noyember 1938. 

CourLfeei Act (t870),S.7^Smt for everting 
dotiger or loir to property olreody in poMouion 
—Suit e&nool be volued at value of property— 
Plaintiff can put any valuation to relief claimed 
— Unleit aucb valuation ii unrearonable or 
arbitrary Court ihould not interfere with it. 

There Is a good deal of didereoee bet^aeo a eoit 
in nhiob tbo plaintlS eeeks to teeovet the pro* 
petty which is not in his possession and a suit in 
which he waoU to avert dao^er which Is likely to 
come to his property which is already Id bis pos« 
session. In cases of lecond type the proper method 
of valuing the suit ia aecordlog to the injury or 
loss from which the plaintiff seeks to be protected. 
That loss cannot be valued at the total value of 
property in his poassasion such valuation being in 
fact valuation for suits of the first type in wbieb 
the plaintiff who is out of possession, comes to the 
Court for ohauging bis position from a person 
enjoying no rights to that of a person enjoying full 
rights. In cases of the second type where the plain- 
tiff being already in possession of the pcopetiy 
comes to the Court for something better it is open 
to him to put any valuation to the relief claimed 
and unless such valuation is uorsasonable or arbi* 
trary Court should not Interfere with it. 

(P 631 0 9; P 533 0 2] 

Sarjoo Prasad and K. Dayal — 

for Petitioner. 

S» M« Mulliok, T. K. Prasad, Gurusharan 
Prasad and Advoeata-Geoeral 

— for the Crown. 

Rovlaiid 3$ — The petitioner in this 
civil revision is the widow of the late 
Babu Ganga Prasad Bhagat. She is plain, 
tiff m a anib to oancel a deed of family 
settlement execcted on 19th November 
p34, between herself and her husband’a 
brother, op the allegation that she was in. 
da^d to sign it by fraud and misrepresen. 
tation. There is a prayer to send a copy of 
the decree to the registration office for a 
note being made that the document had 


been cancelled. The plaintiff's case is that 
her husband was separate from his brother 
and on his death she got possession of his 
entire estate as bis widow and heir; but 
the recitals in the document are on the 
footing that the brothers were joint and 
the plaintiff on her husband's death was 
entitled to maiDtenancd in lieu of which 
she was given properties worth Rs. 20,000. 
At the time of the institution of the suit, 
she paid Rs. 15 as court. fee trealing it as a 
declaratory suit but she was directed to 
value the relief and she valued it at rupees 
5100 on which amount we are told that 
court. fee has been paid. The defendant 
objected that the valuation of the suit 
should be not less than Rs. 20,000 and the 
Subordinate Judge after taking evidence 
held that the suit should be valued on the 
basis of the market value of the properties 
involved which he found to be 41,000 
and odd. He rejected the contention of the 
plaintiff that 

in the prcfient suit the plaintiff is in possession of 
the properties and she is only bound to value the 
suit according to the Injury or loss which she 
apprehends she will have to suffer if the document 
be left standing. 

The learned Subordinate Judge directed 
the plaintiff to pay the deficit coart.fee on 
Rs. 41,535. and against that order, the 
plaintiff has come in revision to this Court, 
We have no doubt that the proper method 
of valuing the suit is according to the injury 
or loss from which the plaintiff seeks to be 
protected, and that loss cannot be valued 
as the Subordinate Judge has valued it at 
the total value of the properties in suit; 
such a value would be proper if the plain, 
tiff was out of possession of the properties 
or if the document denied her any right 
and title whatsoever and she had to come 
to Court to change her position from that 
of a person enjoying no rights to that of a 
person enjoying the full right. But here the 
document gives her considerable rights and 
she comes for something better. It is then 
for the plaintiff in the first instance to put 
a valuation on the relief claimed. If this 
valuation is not wholly unreasonable or 
arbitrary, the Court will prima facie be die. 
posed to accept it though there is, as the 
learned Subordinate Judge has pointed out, 
ample authority for the Court to interfere! 
should the plaintiff s valuation bo wholly 
arbitrary and unreasonablo. In the present 
c^e* the valuation placed on the relief by 
the plaintiff does not seem to us to bo at 
all unreasonable or arbitrary and we think 
this 13 a case in which the Subordinate 
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accepted the valuation of Rs. 5100 placed 
upon the suit by the plaintiff. I would 
allow the application with costs one gold 
mohur against the contesting respondent. 
There will be no costs against the Advocate. 
General. 

Mohammad Noor J.— I agree that this 
was a case in which the learned Subordi. 
Date Judge ought to have accepted the 
valuation as given by the plaintiff. In fact 
it was almost impossible to fix a money 
value on the injury or loss which, accord- 
ing to the plaintiff, was likely to cause to 
her it the document stood as it was. In a 
case like this unless the valuation given by 
the plaintiff is ludicrously low, which can- 
not be supported on any grounds what, 
soever, the Courts ought to accept the 
valuation of the plaintiff. But even it this 
would have been a case in wbiob the inter, 
vention of the Court for correcting the 
valuation given by the plaintiff was needed, 
the method of valuation adopted by the 
learned Subordinate Judge was wrong as 
has been pointed out by my learned brother. 
iTbere is a good deal of difference between a 
suit in which the plaintiff seeks to recover 
a property which is not in bis possession 
and a suit in which be wants to avert the 
danger which is likely to come to the pro- 
party which is already iu bis possession. 
This was a case of the second kind and the 
valuation on tbe basis of a suit of the first 
kind was wholly unjustified. 

n.s./r.k. Application allowed. 
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JO loe coDDrmation of sale by a Court ha^iw 
terntonal jurisdiction to sell a property, maf ^ 
estopped from raising tho question that the saU 
was a nullity, such estoppel does not operate d 
prevent an eiecution creditor from proceedi« 
against the same judgment-dobtor. The reason h 
that if a Court which has no jurisdiction to sell a 
property sells it. tbe purchaser acquires no title to 
It. It may be that tbe judgment* debtor himself 
may have made it impossible for himself onioe to 
bis conduct to assert that such a person has no 
title to the property, but tbe fact remains that the 
property continues to be tbe property ot the jadg. 
ment-debtor and another execution creditor who 
purchases it in execution of the decree is not de« 
barred from proving that as between himself and 
the previous purchaser his title ought to prevail: 
AIR 2920 Mad 505, Rel, on, [P 534 Q i] 

Shiva Narayan Bose — /or Appellant. 

8. M. Mullick and N. N. Sen 

for Be$pondents, 

Fazl &li J,— This is au appeal from an 
appellate decree passed by tbe District 
Judge of the Saotal Pargauas reversing the 
judgment and decree of tbe Subordinate 
Judge of Deogbar in a suit brought by res. 
poudeut 1 for a declaration of bis title to a 
bouse iu Deogbar which has been attached 
by tbe appellaut iu execution of his decree. 
Tbe facts of the case are briefiy as follows. 

Dpendra Nath Dutt and Nirtyagopal 
Khau bad obtaiued a decree against the pro 
forma defeudauts secoud party which they 
assigned to respondent 1. Bespoudeot 1 ap- 
plied for tbe execution of this decree which 
being trausferred to tbe Subordinate Judge 
at Alipur, three properties including the 
house in suit were advertised for sale in 
three lots. Thereupon tbe appellant who 
also had a decree against the pro forma de. 
fendant applied for rateable distribution 
and also objected to the jurisdiction of tbe 
Subordinate Judge at Alipur to sell the pro- 


Khirod Chandra Ghosh — Defendant — 

Appellant. 

v. 

Panchu Gopal Sadhukhan, Plaintiff and 
others, Defendants — Respondents. 

Appeal No. 557 of 1938, Decided on 10th 
May 1939, from appellate decree of Dist. 
Judge, Santal Parganas, D/- 4th March 
1938. 

ExecMUon**-Executing Court cannot tell pro- 
perty situated outiide ita jurisdiction — Judg* 
ment-debtor not objecting to confirmation of 
sale is estopped from contending that sale was 
nullity ~ But another execution creditor is not 
prevented from proceeding against same pro- 
petty in execution of his decree. 

An executing Court cannot sell a property which 
is situated outside its jurisdiction: Case lato relud 
on. fP 633 C 2J 


parties. At that time tbe appellant was in- 
Urested only in one of the three properties, 
namely Howrah Dragon Iron Works and 
ultimately a compromise being arrived at 
between him and respondent 1 bis objec. 
tioD to the sale was dismissed and he got a 
snm of Rs. 445 out of tbe sale proceeds of 
the Howrah Dragon Iron Works in the 
Alipur Court. Some time later, tbe appel- 
lant executed bis decree against the defen. 
dants second party at Deogbar and attached 
two. fifths share in tbe disputed house 
which had in tbe naeantime beeu purchased 
by respondent 1 at a sale held at Alipur. 
Respondent 1 thereupon preferred a claim 
under 0. 21, R. 58, but his claim being 
summarily rejected, he brought the present 
suit under O. 21, R. 63 to obtain a deola- 
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TdtioD that by virtae of tbe sale held at 
AHpar be bad obtained an absolute title to 
,tbe disputed property aod that as it no 
loDger beloDged to the defeDdaots second 
party* it could not be attached in tbe ese- 
cutioQ of tbe decree against tbein. The ap> 
pellant resisted tbe suit on several grounds, 
one of which was that tbe Alipur Court 
had DO jurisdiction to sell the bouse in 
question. The trial Court upheld the objec* 
tion and dismissed the suit and also held 
that the plaintiff was not tbe real purcba- 
ser of tbe decree obtained by Opeodranatb 
Dutt and Kirtyagopa] Khan against tbe de- 
fendante second party but was merely a 
benamidar on behalf of tbe latter. On ap* 
peal however, the learned District Judge 
of the Santal Parganas found, Sratly that 
tbe plaintiff was not a beuamidar and 
secondly, that tbe sale of tbe disputed 
house at Alipur was not ab initio void and 
inasmccb as the order of tbe Alipur Court 
as to its sale had not been questioned be« 
fore a higher tribunal, the appellant was 
not competent to avoid it in a collateral 
proceeding. Thus, tbe learned District 
Judge reversed the decision of the learned 
Subordinate Judge and decreed the plain, 
tiff's suit. Defendant 1 has now preferred 
this eecood appeal. 

It appears that the decree in esecution 
of which the plaintiff purchased tbe pro. 
party in dispute had been passed by tbe 
Subordinate Judge at Howrah and it was 
subsequently transferred for execution to 
Alipur on tbe application of tbe decree, 
holder. In the course of tbe execution, tbe 
Subordinate Judge of Alipur sold three pro- 
pertiea, one of which was situated within 
bis own juriadicbioD and of the romaioing 
two, one was situated at Howrah sod the 
other at Deogbar. So far as the property at 
Howrah ie concerned, there was a compro. 
mia^between tbe parties and the sale of 
that property is no longer in question. Tbe 
dispute between tbe parties is now centred 
round the property at Deogbar and the 
question to be decided in this appeal is 
whether the appellant can impugn tbe sale 
of that property to respondent 1, S. 38, 
Civil P. C., provides that ‘*a decree may be 
executed either by a Oonrt which passed it, 
or by the Coart to which it is sent for exe. 
oution." 8. 39 provides that the Court 
which passed the decree may, on the appli. 
cation of tbe decree*hoId6r, send it for exe. 
cotion to another Court, if the person 
against whom the decree is passed has no 
property within the local limits of the juris. 


diction of the Court which passed tbe de- 
cree sufficient to satisfy such decree and 
has property within the local limits of the 
jurisdiction of such Court, or if tbe decree 
directs tbe sale or delivery of immovable 
property situate outside tbe local limits of 
the jurisdiction of tbe Court which passed 
it. These two provisions have been con. 
strued in a large number of cases and it is 
now well settled that au executing Court 
cannot sell a property which is situated^ 
outside its jurisdiction : see 17 Cal 699,^ 59 
Cal 199,^ 43 Mad 136,^ 39 Cal 104,* 6 P L T 
71* and 4 P L J 141.® In the last case, 
which is the leading case on the point so 
far as this Court is concerned, the legal 
position was explained by AtkinsoQ J. in 
these words : 

Speaking geoerally, it la an accepted principle 
of iDteroatioDal jumprudence that the jurisdictioD 
of a Court in enforcing execntion of ils decreed is 
restricted b; its territorial limitations. That is to 
say, the jurisdiotion of Courts is circumscribed by 
ond co^extensiTo s?itb its territorial limits. Thus 
a Court desiring to seize or attach tbo property of 
a judgmeot- debtor outside its jurUdictlon, and 
vherc sQoh property is in the bands of, or custody 
of another. aUo outside tbe jurisdiction, such pro* 
pcrty sought to be attached in aid of tbo executing 
Court can only be reached by a regular method of 
.procedure which has been prescribed by the rules 
of the Civil Procedure Code, and eimilar codes 
which prevail in all countries, viz. the decree of 
tbe executing Court, muet be transferred to tbo 
local limits of tho jurUdietfon of the external 
Court within which the property sought to be 
attached is for tbe timo being. 

There can tbereforo be no doubb that tbe 
Court at Alipur bad no jurisdiction to sell 
tbe disputed property. The point however 
which is raised on behalf of respondent 1 
is that even though it be assumed that tbe 
Court at Alipur had no jurisdiction to sell 
tbe disputed property, yet inasmuch as the 
attachment, sale and confirmation of it were 
effected without objection by tbe judgment- 
debtor not only he but also tbe appellant 
is now precluded from attackiug tbe title 
acquired by respondeat 1 under tbe sale. 
Up to a point this argument is supported 


1. ^remuband Doy v, UokbcKia Debt, (1890) 17 
Cal 699 (F B). 

2, Haridas Basu v. National losarance Co. Ltd, 

(1932) 19 A 1 K Cal 218=136 I 0 533^50 Cal 
199=35 OWN 1096, 

8. Vecrappa Ohetty v, Ramasami Ohottv, (1920) 
7 A 1 R Mad fi05=53 I 0 579=43 Mad 136= 
37 M L J 442, 

4, Dunlop & Co. v. Jagannath Marwari. 
(1912) 89 Cal 104=11 1 0 417 = 14 0 L J 228 
=16 OWN 402. 

6, Abdul Hadi v. Kabultunissa, (1925) 12 A I R 
Pat 189* 80 I C 901=6 P L T 71. 

6, Bank of Bengal v.Sarat Chandra Mittra, (1916) 
5 A I R Pat 126=48 I C 918=4 P L J 141. 
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by several decisions which have laid down 
that if the judgment. debtor does not object 
to the jurisdiction of a Court to sell the 
properly before the sale is confirmed, he 
cannot question the sale after it has been 
confirmed : see AIR 1934 Mad 573* and 
AIR 1924 Mad 457.’ In fact these cases 
inorely extend the principle underlying 
S. 21, Ci^il P. C., to execution proceedings. 
S. 21 provides that 

DO objectioD as to the place of sulcg ^ball be 
allowed by aoy appellate or revisiooal Court UDiess 
such objection was taken in the Court of first 
instance at the earliest possible opportuoity and 
in all cases where issues arc settled at or before 
such settlement, and unless thero has bceu a con* 
sequent failure of justioo. 

In some cases however, it has been held 
that S. 21 must be strictly construed and 
it would not be legitimate to extend the 


cution of his decree. I would therefore allow 
this appeal, set aside the judgment and 
decree of the Court below and restore the 
decree of the trial Court. There will be no 
order as to costs so far as this Court and 
the lower Appellate Court are coocerned, 
but the appellant will be entitled to the 
costs awarded to him by the trial Court, 
Manohar Lali J. — I agree. 
d,s./b.k. Appeal allowed, 
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Dhavle and Rowland JJ. 

Bam Ehelawan Choudhury — Appellant. 

V. 

Ramudar Choudhury — Respondent. 
Appeal No. 23S of 1938, Decided on 17th 
April 1939, from appellate order of Sab* 


bar of that Section beyond the limit ex* 
pressly provided for it, namely appellate 
cr revisional stages of the original suit: see 
for instance, 53 All 560.^ But the authority 
which has a direct bearing on this case is 
43 Mad 135.^ in which it has been held 
that though a judgment.debtor, who does 
not object to a confirmation of sale by a 
Court having no territorial jurisdiction to 
sell a property, may be estopped from rais* 
ing the question that the sale was a nul* 
lity, such estoppel does nob operate to pro* 
Ivent an execution creditor from proceeding 
jagainst the same judgment.debtor. With 
the view expressed in this case I fully agree. 
If a Court which has no jarisdiction to sell 
|a property, sells it, it is clear that the pur* 
jchaser acquires no title to it. It may be 
jtbat the judgment.debtor himself may have 
made it impossible for himself owing to his 
conduct to assert that such a person has 
no title to the property, but the fact remains 
that the property continues to be the pro* 
party of the judgmeot*debtor and I do not 
see why another execution creditor who 
purchases it in execution of the decree 
should be debarred from proving that as 
between himself and the previous purchaser 
bis title ought to prevail. In my opinion, it 
was open to the appellant to show in the 
present suit that the sale held at Alipur 
was a nullity and that be was entitled to 
proceed against the disputed bouse in exe* 

7. Ayisa BsctI Amnitvl NegaraCna Madaliar, 
(1934) 21 A 1 R Mad 673^162 1 C 891. 

6. ManavIkramaD v. ADaDthanarayana Ayyar, 
(1924) HAIR Mad 467 = 79 I C 606 = 46 
M L J 260. 

9. Bagbubir Saran v. Hori Lai, (1931) 16 A I B 
All 454 == 131 I C 248 = 53 All 560 ^ 1931 
A L J 240. 


Judge, Darbbanga. D/. 23rd March 1938. 

Civil P. C. (1908), S. 47 ~ Executing Courl 
can lee whether decree under execution was 
null and void Suit heard and decided after 
plaintiff death ^Decree ii nullity and can be 
treated at tueb in execution'-^JudgmenLdeblor 
becoming aware of nullity of decree after tale 
in execution but before lait date for appUca* 
lion under O. 21, R. 90 ^ He hat not loit hii 
right to apply under S. 47 for tetlingaiidetale. 

The exeeutiog Court caoDot sot aside a decree. 
But it is opeo to the execotlog Court to see whe- 
ther the decree under execution was or was not 
Dull aod void. The question whether a decree is 
null and void on the ground of the death ofapsrty 
can be raised In execution. [P 535 C 1 1 P 596 0 1] 

Where the plaintiff had died before the besring 
and decision of the eult. the decree id a DullUy 
and must be treated as such in the execution pro* 
eeedings: AIB 2919 Pni 4S0(FB) and4lC W, 
Ret. on; AIR 2916 Mod 674, Distino^ (P 636 0 2] 

Tbe question it one of jurisdiction and therefore 
it is Immaterial that the decree was passed for aa 
amount which was admitted by tbe defendant. 
Where tbe judgment.debtor only became aware oi 
tbe nullity of tbe decree after the sale but before 
the last date on which he could have applied under 
O. 21 R. 90, for having the sale set aside on any 
ground indicated in that provision of tbe law, the 
judgment.debtor has not lost bis right 
execution. lr5ooC j 

S. N. Bai. M. N. Pal and R. Choudhury 

— for Appellant. 

h. K. Jba and Babl Kant Choudhury — 

for Bespondent. 

Dhavle J. — This is an appeal hy the 
judgment.debtor who applied under S. 47, 
Civil P. C., for setting an execution sale 
aside on the ground that the decree, in exe- 
cution of which the sale had been held, was 
null and void as the plaintiff had died before 
the bearing and decision of the smt. in* 
application was allowed by the trial Court, 
but on appeal tbe lower Appellate ^urb 
held that the decree was only voidable as 
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the inataDce of the plaintiff's reprasenta- 
tiTas, that having been passed for the 
amount admitted by the defendant, there 
DO prejudice done to this party, and 
that therefore the sale ought to stand. The 
{aots hare been (oaod beyond dispute. The 
plaiotiff died in Benares on 20fch Way 1934, 
while the suit ^as heard on 22Qd May 
1934, and decreed on the 25th of that 
month for the amount admitted by the 
defendant. The decree was afterwards as- 
fiigoed by the widow of the plaintiff to 
Ramadar Choudhury, respondent before us, 
who esecuted the decree and btoogbt the 
judfiCDent-debtor's property to sale on 27th 
July 1936, and purchased it himself. The 
judgmeot'dabbor'd application, out of which 
the preseob appeal arises, was made on 23rd 
August 1936, and also asked for setting the 
decree aside, a prayer which must, as it 
stands, be ignored. The executing Court 
cannot set aside a decree. But it is open to 
the esecutiog Court to eee whether the 
decree under execution was or was not null 
and void: 4 Bat L J 240.^ It has been con. 
tended on behalf of the appellant that the 
view of the learned Subordinate Judge on 
the authority of 33 Mad 167,^ that a decree 
in favour of a dead person is nob a nullity 
but is only voidable at the instance of his 
legal representative is erroneous and op« 
posed to a decision of the Bombay High 
Court in 4 Ind Caa 137^ and should not be 
accepted as the Bombay decision was re. 
{erred to with approval in our Full Bench 
decision in 4 Fat Tj J 240,^ to which I have 
referred. What was held in the Bombay 
case was that a Court has no jurisdiction to 
make a decree whether against or in favour 
of a deceased person, with the sole escep. 
tion of the special case provided for in 
O. 22, B. 6, where one of the parties dies 
after all that the parties are required to do 
has been done in the oaso and there is an 
adjournment merely for the purpose of en. 
abliog the Court to prepare and pronounce 
its judgment. The actual decision in 33 Mad 
167^ was that where a decree had been 
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In support of this decision the learned 
Judges referred among other things to the 
provisions of S. 371, Civil P. C. of 1882, 
and O. 22, R. 9 of Civil P. C., now in force. 
They also referred to the Bnglish view that 
a suit abates on the death of a party and 
the American view to the contrary. I am 
not sure that those observations were not 
really mere obiter in the circumstances of 
the case. Nor do the learned Judges refer 
to the question of jurisdiction on the death 
of a patty in circumstances other than those 
dealt with in O. 22, R. 6. Several other 
cases have been referred to before us, but it 
does not seem necessary to deal with them, 
for they are easily distinguishable on the 
facts. 39 Mad 386 * for instance, is distin- 
guishable on the ground that it was a case 
of the death of one of the defendants and 
not of the sole defendant, and it is obvious 
that where one of the defendants dies, the 
death need not be any reason for the suit to 
abate against the living defendants as well. 
The question is one of jurisdiction as was 
pointed out by Chandavarkat J. in 4 I C 
137,^ and therefore it is immaterial that 
the decree was passed for an amount which 
was admitted by the respondent. In my 
opinion, the decree was a nullity and must 
be treated as such in the execution proceed, 
togs. 

The learned advocate for the auction- 
purchaser respondent endeavoured to enp- 
port the order of the lower Appellate Court 
on the authority of oases like that of 39 
Mad 366^ and on the additional ground 
that the judgment-debtor'e application onder 
8. 47 was itself not competent. He should 
have applied, so it was argued, before the 
property was sold in execution, and in sup- 
port of this contention. 15 I G 436^ was 
cited. But it has been found as a fact in the 
present case that the judgment. debtor only 
came to know of the death of the plaintiff 
on 14th August 1936, more than three 
years after the decree and more than a fort- 
night after the execution sale itself. It is 
impossible in such circumstances to hold 


passed in favour of a deceased plaintiff on 
the day of his death, which occurred before 
the case was taken up for disposal and 
heard, bis representatives were barred from 
^bringiog a fresh suit on the same cause of 
action and for the same relief. 

!• Juogli Lall V. LaSdu Ram Marwari, (1919) 6 
AIR Pat 430=50 1 0599=4 Pat L J 240(FB). 

3. Ccopooramier t. SooodatammuU, (1909) 8$ 
Mad 167=31 0 789. 

8, Vishvanath Df nanoba v. Lallu EabU, (1909) 
It Bom L R 1070=4 I C 137. 


that the judgment-debtor ought to have 
objected to the execution before the sale. 

Some quostioD was also raised regarding 
whether the judgment-debtor ehonid pro- 
ceed by application or by suit in the oiroum- 
stanoes of this oase. It does not seem to me 

4. Vellaran Cbettj v. Mahalloga Aiyar, (1916) 8 
AIR Mad 674=38 1 0 83=39 Mad 886=38 
M L J 188. 

6. Beni Madbab Roy v. Blsses^ar Bharati, (1913) 
16 0 L J 643=15 I 0 436=17 OWN $4. 
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necessary to deal \rith this question either l»as not been pot to the jury it imonm 

in view of the provisions of sub-s. 2 of ^ Cat 7J6, e^/. ^ 

deBoitely ^(e) p.„«i Code (1860). S«. 366 .A-aS^*^ 
ruled in this Court that the question ^he. ^ exact evidence of age— JudgAhoiUdiuJTr 

ther a decree is null and void on the ground emphasize this aspect of case to jury. ^ ^ 

of the death of a party can be raised in , of an offence under Sec. 866. A the ones.. 

execution, and I am not prepared to hold crucial one and strict and oaet 

that in the circnm.tances of this case where SLc““ltorf o'^^gf SI* 
the judgment.debtor only became aware of emphasize this feature of the^case and eleariv 
the nullity of the decree after the sale but that if they are not eompkteW 

before the last date on which he could have bas been established that the ghi 

applied under 0. 21. E. 90. lor having the TwgTn 

sale set aside on any ground indicated in (d) Pen.l Code (i860). S. 366-No e.id«Bei 
|tbat provision of the law» the judgment. that girl was under 16 years ^ Charge under 
jdebtor has lost his right to object in execu. depends entirely on proof of force or 

tion because the sale has already taken •bouJd explain this to jury. 

Place but has not bean confirmed. I .ould 

therefore allow this appeal with costs, set etood by jury, H is essential for the Judge tossy 
aside the decision of the lower Appellate bow be has explained it to the jury, so 

Court and restore that of the trial Court. •*’?* ‘**1 Appellate Contt may be io a position to 
1 ^ 't ▼ judge whether be has done 6o correctly and folly. 

KOWland J,— I agree. Where there is no eridence thattbegirl was under 

D.S./R.K. Avveal alloired sixt^. the charge under See. aesdepends entirely 

on the proof of force or deceit. Tbe Judge shoold 
II® 4 non ® A explain this to tbe jury and ask them to eobsider 

A» 1. xte J9 i 59 rfttna 536 carefully whether any deceit bad really been shown 

Harrif<; n 7 Avn MpopntTti T ^ bare been practised upon the girl. A genera) 

c l O. d . A^D MEREDITH J. sUtement that the Sections in qumiion had been 

Scchtnaer Rai and another read otci and explained to the jury will not do. 

Accused — Appellants. 639 0 1, 9] 

y. . E. E. Banarji (in 106) — Jor Appellants^ 

Emveror. Advocate. General — for the Crotm. 


Emperor. 


Criminal Appeals Nos. 102 and 106 of 
1939, Decided on 25th July 1939, from 
decision of Asst. Sess. Judge, Sbababad, 
Arrah, DA 17tb April 1939. 

^ (a) CriminaiTriai— Trial by jury— NoD*direc* 
tion — Failure of Judge in cases of sexual 
offences to warn jury of danger of convicting 
accused on uncorrehoraled teitioiony of girl 
amounts to non*direction. 

It is extremely dangerous and permissible only 
in exceptional cases to conyict a man of a sexual 
offence on tbe uncorroborated tastimeny of tbe 
complainant. Tbe corroboration must beby indepen* 
dent evidence, that Is to say, by some additional 
evidence coming from another person altogether, 
and tbe rule must be properly emphasized in the 
charge to the jury. Failure to warn tbe jury of 
tbe danger of couvicting tbe accused on tbe girPs 
evidence alone amounts to a non^direction, which 
vitiates tbe trial particularly when tbe girl has 
hopelessly made inconsistent statements and she 
had shown herself to be an unscrupulous liar ; 
AIR 2934 Cal 7 and AIR 2936 Cal 28, ReL on. 

[P 538 C 1. 2} 

(b) Criminal Trial— Trial by jury— Mis-direc- 
tion— In case of sexual oHences like abduction. 
Judge should tell jury ibat if girl was immoral 
it made ber story of abduction less probable— 
Failure to do this amounts to misdirection. 

In cases of sexual offences like abduction, tbe 
Judge should tell tbe jury that if tbe girl was im- 
moral it made her story of abduction and deceit less 
probable and that of abductor that she had a love* 
affair with him more probable. If this aspect of 


Meredith J. — These are two appeals 
from the jodgmeDt of tbe Assistant Scions 
Judge of Sbababad, Mr. Auanta Nath 
Bauarji. That of tbe appellant Hafiz Mian 
is a regular appeal; that of Sachioder Bai 
is a jail appeal. Both have been taheo 
together for coDveoieDce. Both appellante 
have beeo coDvicted by a 4 to 1 majority 
verdict of tbe jury under Sections 36& 
and 366.A, 1. P.* C., and accepting this 
verdict the learned Judge has sentenced 
each of them to undergo rigorous imprison* 
oaent for five years. Tbe sentences are 
under Sec. 366i no separate sentence being 
passed under Sec. 366*A» The appellants 
were on trial with two other acensed, Salim 
Mian and Munshiilian. Besides the charges 
mentioned, there was a charge of rape under 
Sec. 376, 1. P. C., against tbe appellants 
and one other man, and there was a charge 
under Sec- 379, 1. P. C., against the appel- 
lant Saebinder. These charges have ended 
in acquittal by a unanimous verdict of 

the jury. , , 

Briefly, Sec. 366 is the offence of kid- 

napping or abducting any woman with 
intent that she may be compelled or know- 
ing it to be likely that she will be compeU^. 
to marry any person against her will, or m 
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order that she may be forced or sedoced to 
illicit iDtercourse. or koowiog it to be likely 
that ebe will be forced or seduced to illicit 
iDtercourse. Tbe deboitioD of kidoappiog 
is to be found in Sec. 361 aod it amounts 
to this» taking or enticiug away any female 
uoder sixteen years of age. With tbe rest of 
the defioition we are not cooceroed. Ab. 
dactioQ is defined in S. 362 as follows : 

WbodTCr hy force compels, or by any deceitful 
means induces aoy person to go from any place, is 
said to abduct that person. 

As will appear presently* there is no 
question of kidnapping in this case as there 
ifl no evidence^ and it is nob contended, that 
the girl is under sixteen. Tbe charge there* 
fore rests on abduction : hence it is essen* 
tial that either force or deceit shall be 
established as an ingredient of the offence. 
S. 366.A is as follows : 

Whoever, by auy means whatsoever, indocea 
any minor girl under the age of eigbUeo years to 
go from any place or to do any act with Intent 
that eucb girl may be. or knowing that il is likely 
that she will be, forced or seduced to illlelt inter* 
course with another person eball be punishable, etc. 

This is a epecial Section, and before a 
conviction under it eao be sustained, there 
must be strict proof that tbe girl in question 
is below the age of eighteen. Tbe facts of 
the case under appeal are as follows. The 
^mplainaDt in the case, Ekram Singh 
(P. W. 1), with bis wife Kishori (P. W. 4) 
lived with their uncle Sukbdeo Singb 
(P. W. 8) in quarter No. 6 of tbe Cement 
Department at Dalmianagar. On 17th De* 
eember 1938, Ekram Blngb discovered in 
the evening that bis wife was missing. He 
failed to find her that night and tbe follow, 
iog day, and on tbe evening of tbe 18tb be 
went bo Benares to his /ather*in.law s place 
to searoh for her. There also she was not 
found and the complainant returned to 
Dehri on the evening of the 19bh. At 8 P. m. 
that day he lodged a sanba at tbe Dehri 
thana. This sanha is Ex, 4 and is to the 
effect that on the afternoon of tbe 17th there 
was an altercation between the complain, 
ant and bis wife and she being enraged fled 
from hie house. Subsequently, the complain, 
ant received certain information leading 
him to suspect that bis wife might have 
been kept in the gola of one Ramzan Mian 
m ^enri and subsequently removed. He 
made some further inquiries and theu ab 
midday on 20th December be lodged a for- 
mal iDformation at the thana (P. 1. R. 
^x. j;. In this first information it is staled 

fP Mnlukraj Sharma 

lAT. w. O that a woman, who might be his 


wife, had been kept by Sachitanand (per. 
baps a mistake for Sachinder), Hafiz, 
Saleem, Alim and Munsbi in tbe gola of 
Ramzau. He had learnt that these persons 
bad kidnapped bis wife from bis quarter 
and after keeping her for some days in tbe 
gola had removed her to some place of 
which be bad no trace. It should be men. 
tioned that all tbe persons named were 
residing in tbe gola of Ramzan. 

On this information the police arrested 
tbe appellant Hafiz and started an inquiry. 
On certain information received, a requisi. 
tioo was sent to the Sub.Inspeotor of Buxar 
who received it on 25th December. He seat 
a coDStable to tbe house of Sachinder s 
node in village Nuaco. From there they 
went to Buxar railway station where the 
girl was eventually found with Sachinder. 
Sachinder was then arrested and tbe girl 
was made over to her uncle Sukbdeo Singb 
(P. W. 8) and taken back to her husband's 
quarter. After completing investigation 
obarge.sheet was submitted against tbe ap. 
pellaots and two other accused as already 
mentioned. It may be noticed that at 
various stages of the case the woman made 
wholly inconsistent statements. There were 
serious discrepancies in her story as to tbe 
circumstances in which she bad left her 
husband’s quarter. It may be also noticed, 
as already indicated, that her husband in 
tbe sanba bad said that she bad left of her 
own accord as the result of a quarrel, where, 
as bis case in the first information was 
that she bad been abducted from bis quar- 
ter by tbe accused. 

In Court the woman’s case was that she 
had gone to the railway station to start for 
her parent's home in Benares. There she 
bad been met by the accused who deceit. 
f^ly decoyed her away, more or less for- 
cibly detained her in the gola, and next 
morning she was forcibly ravished by tbe 
appellant Hafiz and two others. After that 
tbe appellant Sachinder compelled her to 
go to his uncle’s place at Buxar and on tbe 
way he not only raped her in the railway 
waiting room, but he also robbed ber of 
her ornaments. Her story to the Sub-Iospeo. 
tor of Buxar, when first found, was entirely 
different Then she said that she bad not 
been raped or even molested by anyone. She 
was in love with the appellant Sachinder 
and had gone away with him of her own 
accord. This first story of the girl was 
almost in complete accord with the defence 
of baobmder, a defence which he put for. 
ward at once and stuck to right through up 
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to tbe Court of Session. It is also bis case 
in bis petition of appeal filed from jail. It 
is to tbe effect that he and Kisbori Devi, 
tbe girl, bad been known to each other (or 
some months and that tbe girl told him she 
had been badly treated at tbe quarters of 
her husband and was being pratically made 
to live the life of a prostitute. She requested 
him to take her away somewhere and she 
left the quarter and went with him of her 
own accord. He stated that tbe other three 
accused were in no way concerned in the 
affair. As for the appellant Hafiz, bis ease 
was, and is, that he had nothing to do with 
the affair and bad been falsely implicated 
by Mulukarj Sbarma (P. W. 7) as be bad 
declined to join in a labour strike. In this 
appeal we are not, of course, directly coo* 
ceroed with questions of fact. The charge 
to tbe jury has, however, been strongly 
attacked both on the ground of DOn.direc* 
tioD and of misdirection. I consider that 
both these grounds have been established. 


With regard to noD.direotlon, tbe point 
made is that the jury were never warned 
about the danger of convioting in such cases 
as this upon tbe evidence of the woman 
alone. The charge does contain no warning 
of this sort. Two rulings have been cited in 
which it has been held that such a warning 
is absolutely necessary, and must be em- 
phatic, and in its absence tbe conviction is 
vitiated. The first is A I B 1934 Cal 7.^ 
There it was laid down that it is extremely 
dangerous and permissible only in excep- 
tional oases to convict a man of a sexual 
offence on tbe uncorroborated testimony of 
tbe complainant. Tbe corroboration must 
be by independent evidence, that is to say^ 
by some additional evidence coming from 
another person altogether, and the rule 
must be properly emphasized in tbe charge 
to the jury, In A I B 1936 Cal 18,* the 
learned Judge went even further. He held 
that in a trial for an offence under S. 366, 
I. P. 0., the Judge should point out to tbe 
jury that they are entitled, if they please, 
to convict the accused upon tbe uncorrobo- 
rated testimony of tbe girl but that it is 
dangerous to do so in cases dealing with 
sexual offences, such as rape, abduction and 
similar cases, and that only in exceptional 
cases they should convict the accused upon 
tbe uncorroborated t estimony of tbe girl. 

1. Emperor v. Nur Abmsd. (1934) 21 A 1 R Cal 7 
=1934 Cr C 23=166 I C 694=38 OWN 108. 


2 . 


Cbatnuddln Sardar v. Emperor, (1986) 23 AIR 
Cal 18=1936 Cr C 110=160 I 0 1028=87 
Cr L J 859. 


Failure to warn the jury of the danger of| 
coDvictiog tbe accused on the girPs evidence 
alone amounts to a non-direetion, which' 
vitiates the trial. 

Tbe present was a case where there was 
no real corroboration of the girl's statemeDt. 
Tbe only suggested corroboration is first a 
statement of P. W. 3 that bo had noticed 
tbe appellant Hafiz with others seeing the 
girl off at the railway station. He was not 
able to e.xplaiD how be was sure that the 
appellant bad gone to the station for that 
purpose, worse still be had not made this 
statement at all before tbe police or in tbe 
lower Court. It was a statement which 
deserved no credence whatever. Even how« 
ever could it have been accepted, it did not 
amount to corroboration, because it was 
equally consistent both with tbe version of 
the prosecution and with that of the defence. 

The same remark applies to the only 
other suggested corroboration — a statement 
of P. W. 7 that be bad seen tbe appellant 
Hafiz entering Bamzan's gola. Many other 
persons bad been seen entering tbe gola, and 
some of them admittedly bad gone there 
only to make inquiries about tbe presence 
of a strange woman. Tbe statement, there* 
fore, amounted to no corroboration what, 
ever. In Sachinder’s case there was really 
no corroboration at all. Thus tbe case was 
certainly one where there was no real evi. 
dence except tbe girl's statement and the 
rulings cited were strictly applicable. But 
tbe learned Judge did not utter a single 
word of warning. I consider that bis failore 
to do 80 was in itself sufficient to vitiate 
tbe conviction. In the present case a warn* 
ing was all the more necessary in view of 
the hopelessly inconsUtent statements madej 
by tbe woman, and the fact that she bad 
shown herself to be an unscrupnlous liar 
Her story of rape was evidently disbelisved 
even by tbe jury themselves. 

With regard to misdireotion, attention 
has been drawn to a statement^ in the 
charge to tbe effect that about tbe girl being 
of loose morals, the Judge considered that 
he should tell them that as far as charges 
under Ss. 366, 366. A and 379. 1. P. 0., were 
concerned, her general moral character was 
of no consequence. In this connexion a ml. 
ing has been cited : A I B 1933 Oal 718 
where it was laid down that it must be 
shown that the girl was leading a pure liie 
at the time of the alleged kid napping or 

"srsIheUU T. Emperor, (1988) 20 A I R Cal 718 
=sl988 Cr 0 1268=147 I 0 79=35 OcL JSOT 
=60 Oal 1457. 
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abduction. It is not perhaps oecosaary to 
go Quite so far as that, but at least the 
Judge should have told the jury that it the 
«irl ^vas Immoral it made her story of 
abduction and deceit less probable and that 
of Sacbinder that she had a love affair with 
him more probable. That was an aspect of 
iChe case which the jury should have oare> 
[fully considered ; but it was never put to 
'them at all. On the contrary, the Judge's 
unfortunate statement, if technically a cor> 
recb statement of the law, was highly likely 
to mislead them. The charge therefore was 
vitiated both on grounds of non. direction 
and of misdirection. The necessity cannot 
be too strongly emphasised for charging 
the jury in cases of this nature with ex- 
treme care, for experience has shown that 
juries ID this country ere most liable to 
misunderstand the Uw on the subject and 
to misapply it. 

With regard to S. 366.A, there is yet 
another defect in the charge. Here, as I 
said in the beginning, the question of age 
is the crucial one and strict and exact evu 
dence of age is essential. There was how- 
ever no exact evidence of age. The parents 
were not examined. Two witnesses made 
vague statements that she was aged fifteen 
or sixteen, and the doctor, who (bought she 
was about sixteen, was also vague and ad- 
mitted that it was only a matter of opinion, 
and that ha could not say definitely that 
she was not over sixteen. The judge should 
have strongly emphasised this feature of 
the case and clearly directed the jury that 
if they were not completely aatiefied that it 
had been established (bat the girl was 
under eighteen they were bound to acquit 
upon that charge. 

There is yet another aspect in which 
this charge is defective. I stated at the 
begioning that as there is no question of 
kidnapping, there being no evidence that 
(be girl was under sixteen, the charge 
under S. 366 depended entirely on the 
proof of force or deceit. There is nothing 
in the charge to show that the Judge ever 
explained this to the jury and asked them 
to consider carefully whether any deceit 
had really been shown to have been prao- 
tieed upon the girl. All that the charge 
oontains on thia subject is a general state- 
ment that (be Sections in question bad 
been read over and explained to the jury. 
This will not do, Where, as in cases of 
this nature, the law is somewhat compli- 
cated and liable to be mUanderstood by 
jury it is essential for (he Judge to say 


exactly how he has explained it to the jury. 
80 that the Appellate Court may be in a 
position to judge whether be bad done so 
correctly and fully. 1 consider the charge 
in this case so defective that a verdict 
based upon it, and only a majority verdict 
as that, could not safely be sustained. Nor 
having regard to ail the circumstances of 
the case, do I consider it one where a re- 
trial should be ordered. I would allow the 
appeals, set aside the coDvictious and ac- 
quit both appellauts.^ 

Harries C. J. — I agree. This case be- 
longs to that class of cases commonly re- 
ferred to as sexual cases In such cases it is, 
in my view» essential that the learned 
Judge should specially warn the jury of 
the danger of convicting upon the uocorro. 
borated testimony of tbe woman concerned. 
It is true that there is no rule of law in this 
country requiring corroboration ; but ex- 
perience has shown both in England and 
in India that it is extremely dangerous in 
(bis class of case to act solely upon tbe 
woman's evidence. The rule is a rule of 
practice, but it has been followed for such 
a length of time that it has virtually be- 
come a rule of law. In the present case, tbe 
learned Judge did not warn tbe jury of the 
danger of acting upon the uncorroborated 
testimony of tbe girl. As pointed out by my 
learned brother in bis judgment, tbe girl's 
evidence was a mass of contradictions, and 
(bis was eminently a case in wbioli the 
jury should have been warned naoat em- 
pbatioally. In my view, in cases of this kind 
the learned Judge must point out in the 
clearest language that it is extremely dan- 
gerous to base a cooviotion upon the girl's 
evidence and he should stress the fact that 
before tbe jury can properly return a ver. 
diet of guilty they must be satisfied that 
the girl's evidence is corroborated by other 
independent testimony. Having given such 
a warning, tbe learned Judge should ex- 
plain to the jury what amounts to corrobo- 
ration. He should then point out to the 
jury what evidence can legally amount to 
corroboration and be should ask tbe jury 
to consider whether or not they accept such 
evidence. Finally, he should tell the jury 
that they should only oonviot if they are 
satisfied that the evidence tendered as oor- 
roboration is true and worthy of oredecoe. 

In the present case tbe learned Judge 
gave no wartiiog of any kind and has not 
dealt at all with the question of corrobora- 
tion. He never asked the jury to consider 
whether tbe pieces of evidence which might 
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amount to corroboration could possibly be 
accepted. As pointed out by my learned 
brother, one piece of evidence suggested as 
corroboration of the girl's story against 
Hafiz *could .not possibly be accepted by 
any responsible jury. In my view, the 
charge in this case was deficient and the 
convictions based on it cannot possibly be 
sustained. I autirely agree that this is not 
a case in which a retrial should be ordered. 

D.S./r.k. Appeals allowed. 

A. 1. R« 1939 Patna S40 
Harries C. J.. and Chatterji J. 

Butto Eristo Roy and others — 

Defendants — Appellants. 

V. 

Gobindaram Marxoari and others, 
Plainti^s and a7iother, Defendant — 

Bespoodents. 

Appeal No. 139 of 1936, Decided on 15tb 
March 1939, from original decree of Sab- 
Judge, Dbanbad, D/. 14th May 1936. 

(a) Tran»f«r of Property Act (1882), S» 98 
(before amendment of 1929} — Scope of 5. 98^ 
Morlgege giving right to mortgagee to recover 
mortgage debt either by tele of mortgaged pro* 
perty or by realizing rent of mortgage property 
from tenants ~ Mortgage doe< not fall under 
Section 98. 

Tbe general recognized forms of mortgages are 
defined in 3. 58. but parties in course ol business 
are sometimes apt to import Id particular mortgage 
traosaptioDS somo terms ^bicb do not strictly 
come svitbio any of these general forms. Tbe terms 
may partly be of one form of mortgage and partly 
of another, and this is tbe sort of combination 
which is contemplated by 8. 98. [P 542 C 2] 

Where by tbe terms of a mortgage, the mort* 
gagee is given tbe right to recover tbe mortgage 
debt by sale of the mortgage property and in the 
alternative by realizing the rent of tbe mortgage 
property from tbe tenants, the mortgage being a 
combination of a simple mortgage and a usnfruo* 
tuary mortgage, does not fall within tbe scope of 
Section 96. (P 542 C 2] 

(b) Mortgage-^ Usufructuary morlgage^Ten* 
anted property^Mode of giving peuession* 

In the case of a tenanted property, the only way 
In which possession can be given to a usufructu* 
ary mortgagee Is to give him tbe right to realize 
the rents and appropriate them towards tbe mort* 
gage money. [P 542 C 2) 

(c) Mortgage^Enforcement of^Under mort* 
gage deed, mortgagee entitled Co recover mort* 
gage debt by sale of mortgage property or by 
realizing rent from tenants of mortgage pro* 
perly — Failure Co file suit on mortgage egainit 
mortgagor does not debar mortgagee from filing 
suit for rent against tenants. 

Where the mortgage deed provides that tbe 
mortgagees will have the right to realize tbe rents 
of the mortgaged properties and apply tbe amount 
realized firstly towards interest and secondly to* 
wards tbe principal, and in case there is any diffi* 


culty in realization of the rents the mortCMeei 
will be entitled to realize their mortgage monev 
by selling tbe mortgage properties, they have the 
option, instead of suing tbe tenants for recovery 
ol rents, to sue the mortgagee for sale of the tnor^ 
gaged properties. But this is their option which 
if not exorcised, does not debar them from enforc' 
log their right of suit against the teoaots for 
recovery of rents. [p 543 n n 

(d) Evidence Act (1872). S. 92 — Lease in 
favour of one person— Fact that another pericn 
it cotbarer with him it not matter which varies 
terms of lease. 

Where a lease on the face of it purports to be 
executed in favonr of one person, tbe fact that 
another person is also a cosbarer by whatever 
arrangement with that person is not a matter 
which can be said to vary tbe terms of the lease 
within tbe meaning of 8 . 92. [P tii C 1] 

(a) Transfer of Property Act (1882). S. 50^ 
Mortgagee entitled under mortgage to realize 
rent from tenants giving notice to them— Tea* 
ants peying rent to mortgegee— Mortgage pro* 
perly purchased by stranger— Purchaser giviog 
notice to tenants alleging mortgage to bo lalii* 
fied^Tenants without inquiring whether mort* 
gegee is satisfied, paying rent to purchuer 
cannot claim benefit of S« 50. 

Where under a mortgage deed, tbe mortgagee is 
given tbe right to realize rent from tenants in pos* 
session of tbe mortgage property and mortgagee 
accordingly gives notice to the tenants and in pat* 
suance of that notice tbe tenants pay tbs tent to 
tbe mortgagee, this liability of payment subsists so 
long as the mortgage debt is not satisfied unless 
tbe mortgagee subsequently assents to their psyiog 
tbe rent to tbe mortgagor. If eobsequent to the 
execution of the mortgage, tbe property Is put* 
chased by a third party at a court sale and the 
purchaser gives notice to tbe tenants to pay rent 
to him alleging that the mortgage has been satis- 
fied. then if tbe tenants, without making any 
inquiry whether tbe mortgage has in fact been 
satisfied, pay rent to such purchaser, they cannot 
be said to have acted in good faith within tbe 
meaning of 6 cc. 50 and cannot therefore claim 
benefit of such payment in suit against them by 
tbe mortgagee upon the mortgage still sabalstlng. 

(P 647 0 1 ; P 548 01] 

(f) Evidence Act (1872), S. 114. llliu. (0 - 
Letter posted but returned es being refused 
by addressee— Presumption. 

Of course a letter, if posted and not received 
back through tbe Dead Letter Office shall be pre- 
sumed to have been received by tbe addressee. Bat 
this presumption does not apply where tbe letter 
purports to have been returned as being refused by 
the addressee : A J H 2915 Cal SIS, Iiel» on, 

(P 547 0 11 

(g) Landlord and Tenant — Rent ^ 
recover rent implies right to realize it with 
interest in case of default. 

The right to realize rent carries with it the right 
to realize it with interest in case of default of 
payment at the kist time. 548 0 IJ 

P. B. Das, 8. 0. Mazumdar and Bama* 
DUgrah Narain Sinfaa — for Appellants. 

Sir S. N. Mukherji, J. il. Ghosh aod S. S. 
Baksbit — for Respondents. 

Chatterji J.— This appeal arises out ot 
a suit for recovery oi Rs. 24,941-11-3 for 


1939 Butto Kristo v. Gobindaram Mabwari (Chatter ji J J Patna 541 


miDiDSTiin royalty with iDterest from the 
principal defendants 1 to 3 (who will be 
bereioafter referred to as defendants). The 
royalty is payable under a registered lease 
dated 26th March 1907, executed by Thakor 
Giridbari Singba, deceased father of pro 
forma defendant 4, in favour of Prasanna 
Kumar Bai, deceased father of defendants 
1 and 3 and grandfather of defendant 3, in 
respect of 220 bigbas of coal land in Mauza 
Kenduadib. The annual minimum royalty 
reserved by the lease was Ks. 3200 pay> 
able in six instalments subject to the pay- 
ment of interest at Bs. 3-2.0 per cent, per 
month in case of default of payment of any 
kist. It is alleged in the plaint that out of 
this annual royalty of Bs. 2200 Giridbari 
Singh bad assigned Bs. 275 to another 
person and the remaining Bs. 1925 was 
being paid annually by Prasanna and, after 
him, by the defendants, to Giridbari Singh 
and, after him, to the pro forma defendant. 
On 29th November 1923, the pro forma 
defendant borrowed from the plaintiffs 
Bs. 15,000 carrying compound interest at 
3 per cent, per month with yearly rests 
under a registered mortgage bond, hypo- 
thecating thereby the aforesaid 220 bighas 
of coal land with another property, namely 
the entire mauza Nautandib. This last, 
mentioned mauza which was mainly com- 
prised of coal lands was also in lease with 
one Datnodar Lai Lala at an annual jama 
of Bs. 4720. By the mortgage bond the 
plaintiffs were given the right to realise 
the annual minimum royalty of Bs. 1925 ' 
from the defendants and Be. 4730 from 
Damodar Lala. The plaintiffs after the 
mortgage sent notices to the defendants 
and also to Damodar Lala and thereupon 
the defendants used to pay the annnal 
royalty of Rs. 1925 to them but Damodar 
Lala sent a reply stating that be was not 
liable to pay royalty until the railway 
siding in mauza Nautandib was oonstruo- 
ted. The defendants paid to the plaintiffs 
the royalty up to Aswin kist 1383 B, S. 
but since then have not paid anything in 
spite of repeated demands. The plaintiffe, 
therefore, instituted the present suit on 
39th November 1934, olaiming the royalty 
for SIX years from Agrahayan kist 1836 

. ^^28) to Aswin kist 

1341 B. S. (September-October, 1934) with 
interest at Ra. 3-2.0 per cent, per month 
from the date of default of each kist. 

This suit was contested by the defendants 
following allegations: The 
plaintiffs under their mortgage which was 


a simple mortgage bad no right to realize 
the rent of the mortgaged properties but 
Nvere merely consitituted agents for collec- 
tion of the same. The defendants paid 
rents to the plaintiffs from Agrahayan 
1329 to Aswin 1338 under the direc- 
tion of their landlord, defendant 4. The 
said agency was terminated in 1926 by 
defendant 4 who directed the defendants 
not to pay the rent to the plaintiffs any 
more as their mortgage had been fully 
satisded but to pay to bis managing agent 
BUeawar Chakrabarty. In pursuance of 
this direction the defendants paid rent to 
Bisaawar till Maga kist 1333; and in order 
to avoid trouble, they duly informed the 
plaintiffs of the matter who remained quiet. 
In April 1927, one Sailesh Kumar Sarkar 
intimated to the defendants that he bad 
purchased the right, title and interest of 
defendant 4, at a court sale and called 
upon them to pay the rent to him. Accord- 
iugty they paid rents to him from Chait 
kist 1333 to Magh kist 1337. The plaintiffs, 
therefore, are uot entitled to receive any 
rent from the defendants. As regards the 
allegation in the plaint that Ba. 275 out of 
the annual royalty of Rs. 2200 was assign- 
ed, it was denied by the defendants io the 
written statement. They, however, admit 
that Bs. 1925 is aonually payable by them. 
They also denied the liability to pay any 
interest and further pleaded that the inte- 
rest claimed was excessive. 

The learned Subordinate Judge who 
tried the suit has decreed it, disallowing 
the claim for interest. The defendants have 
preferred this appeal and the plaintiffs also 
have filed a cross objection with regard to 
interest. The points urged by Me. P. R, Das 
on behalf of the appellants are: (1) That 
the plaintiffs' mortgage being, if not a 
simple mortgage, an anomalous mortgage, 
the rights and liabilities of the parties shall 
be determined by their contract as ©vi* 
denced in the mortgage deed and the defen- 
dants being no parties to the oontraot, its 
terms are not enforceable against them. 
(2) That under the mortgage the plaintiffs 
have no authority to realize the rents from 
the defendants in their own right, the 
effect of the mortgage being merely to 
constitute them as agents for collectioa of 
the rents of the mortgaged properties, and 
the agency having been already terminated 
by defendant 4 in 1926, the plaintiffs have 
authority to realize the rents, 
ihe annual royalty reserved under the 
lease m favour of Prasanna Kumar Bai 
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being Bs. 2200. the plaintiffs' mortgage 
which was in respect of Rs. 1925 only was 
bad in law. being an assignment of a por. 
tioD of a debt. (4) That the defendants have 
in good faith paid the rents for the period 
under claim to Sailesh Kumar Sarkar and 
are therefore protected under S. 50, T. P. Act. 

Point No, 1, — The relevant portion of 
the mortgage bond Ez. 1 is as follows : 

As security for repayment of the entire amount 
of principal and interest. I mortgage the proper, 
ties, described in the schedule below, rightfully 
held possession of by me. You will be competent 
to realize the amount due on this mortgage bond 
of yours by selling my riebt and interest in the 
said properties. Out of the properties, mentioned 
in the said schedule* the annual minimum royalty 
of Rs. 4720 is due to me for the property of item 1. 
In respect of property of item 2 of the schedule, 
the annual jima of Rs. 1925 is due to me. From 
this day you obtain tbo right of realizing the 
amount of the said minimum royalty and jama 
from my tenants, mentioned in the schedule. You 
will realize tbo same amicably or by suit and you 
will send to me a copy of the account by way of 
testimony of the amounts you will realize amicably 
or by suit and at first you will credit the amounts 
you will realize towards the interest doe to you. and 
after crediting the same, if you get money in ex* 
cess, you will credit towards principal. In addition 
to my minimum royalty on account of the pro* 
perty of item 1. mentioned in the schedule, com* 
mission is due to me. That also you will be 
competent to realize; and according to the former 
rule, you will credit the amount you will get 
therefor towards principal and interest due to yoo. 
I shall be liable for the legitimate costs, which 
will be incurred for realizing commission and 
royalty and rent. At first, after deducting your 
costs out of tbo amount realized you will credit, 
according to the abo^e^mentioned rule, towards 
principal and interest due to you. If there be any 
obstacle to realizing the aforesaid royalty and rents 
and commission or there be delay in it or any other 
wrongful act done comes to light, or any of the 
terms of this deed Is violated, you will be able to 
sue against me for tbo amount of principal and 
interest, mentioned In the schedule below and re* 
alize the money by selling the mortgaged profi^rty, 
mentioned in the schedule below, treating it as 
mortgaged. I have not encumbered in tfny way or 
transferred the property, specified in the schedule, 
previously; and until the amount due to you Is 
repaid, I shall not be competent to create any en* 
cumbrance on the said property, or transfer the 
same. In case the entire amount due to you for 
this bond is not satisfied by the sale of the mort- 
gaged property specified in the schedule, you will 
be competent to realize the remaining amount 
from my person as well as from any of my other 
properties. 

The mortgage, in so far as it gives the 
mortgagees the right to realize their mort* 
gage money by selling the mortgaged pro- 
perties, is a simple mortgage; at the same 
time, it has the ebaracterislio of a nso- 
fructuary mortgage inasmuch as the mort. 
gagees are given the right to realize the 
rents of the mortgaged properties and ap- 


propriate the same firstly towards intereek 
and secondly towards principal. In the case 
of a tenanted property, the only way in 
which possession can be given to a q 9 q« 
fructuary mortgagee is to give him the 
right to realize the rents and appropriate! 
them towards the mortgage money. The^ 
mortgage in question is thus a combinatW 
of a simple mortgage and a usufructuary 
mortgage. It is agreed on all hands that 
this mortgage, if it is what is called an 
anomalous mortgage, will be governed by 
the provisions of S. 98, T. P. Act, as it 
stood before the amendment of 1929. 'The 
old Section which was headed ''anomalous 
mortgages*' was as follows: 

lo the case of a mortgage, not being a simple 
mortgage, a mortgage by conditional sale, a usu* 
fructuary mortgage, or an English mortgage or a 
combination of the first and third, or the seeood 
and third, of such forms, the rights and llabllUles 
of the parties shall be determined by their con- 
tract as evidenced In the mortgage de^. and so far 
as such contract does not extend, by local usage. 

The present mortgage, as I have already 
pointed out, is partly of the nature of a 
simple mortgage and partly of the nature 
of a usufructuary mortgage and thus beind 
a combinatioD of these two particular forms 
of mortgage, does not fall within ' anomab 
OU9 mortgages" as described In the old S.98. 
Mr. Das contends that the combination of 
two forms of mortgages contemplated in 
the Section means that it must have all the 
cbaracteristics of each of the two forms, 
aud judged by this test, tbo present mort- 
gage which does not possess all the charac- 
teristics of a usufructuary mortgage as 
defined in S. 58, cl. (d), T. P. Act. cannot 
be classed under such oombioation as is 
recognized by the Section. This argument 
is opposed to the very tenor of the Section. 
The general recognized forms of mortgages 
are defined in S. 58, but parties in course 
of business are sometimes apt to import 
in particular mortgage transactions some 
terms which do not strictly come within 
any of these general forms. The terms may 
partly be of one form of mortgage and 
partly of another, aud this is the sort of 
combination which is contemplated by S. 98. 
Ordinarily, a combination of an entirely 
simple mortgage and an entirely usufrue- 
tuary mortgage is hardly conceivable, iu 
nay view therefore the present mortgage, 
falls outside the scope of old B. 98. 

The question then arises as to what are 
the rights of the plaintiffs under 
gage. There can be no doubt that the • 
must be determined with reference to the 
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terms of the mortgage deed Es. 1. Now, 
what the deed in substance provides is that 
the mortgagees will have the right to realize 
the roots of the mortgaged properties aod 
apply the amount realized drstly towards 
interest and secoodly towards the prioeipal, 
and in case there is any difficulty in reali* 
zation of the reots, the mortgagees will be 
entitled to realize, their mortgage money by 
selling the mortgaged properties. Tbemort^ 
gaged properties being in possession of 
tenants, the realization of rents from them 
is the only mode by which the mortgagees 
can enjoy possession of the properties. The 
mortgagees in the exercise of such rights of 
possession are entitled to recover the rents 
by auit where they are not paid amicably. 
Of coarse, they bave also the option, instead 
of sning the tenants for recovery of reots. 
to sue the mortgagor for sale of the mort* 
gaged properties. Bnt this is their option 
wbich, if not exercised, does not debar them 
'from enforcing their right of suit against 
Ithe tenants for recovery of rents. The plains 
tiffs have chosen to enforce this latter right 
to which they are nodoubtedly entitled 
tinder the terms of the mortgage. 

I should, however, observe that even if 
the mortgages fell within the scope of old 
8eo. 96, Transfer of Property Act, I fail to 
see how the plaintiffs' rights would be affec- 
ted. In any view, the terms of the mortgage 
most govern the rights and liabilities of the 
parties. The right to receive rents of the 
mortgaged properties has been assigned by 
the mortgage to the mortgagees and the 
tenants, once they are given notice of the 
assignment, are bound in law to pay the 
rents to the mortgagees so long as their 
mortgage is alive. I should here make it 
clear that the mortgage does nob amount to 
an absolute assignment of the rent bnt an 
assignment to the limited extent jnst 
indicated. 

Point No, 5. — Mr, Das *8 contention on 
this head ia based on the assumption that 
the mortgage in question is entirely a stm. 
pie mortgage. The fallacy of this assump. 
tioD has already been exposed while dealing 
with the 6rst point and it needs no further 
discussion. But I may add that upon a 
perusal of the mortgage deed. Ex. 1. it is 
impossible to construe it as clothing the 
mortgagees merely with the power of an 
agent so far as realization of the rents of 
the mortgaged properties is concerned. 

Point No, 8, — No doubt, under the terms 
of the kabuliyat (Ex. 2} the annual mini, 
mum royalty payable was Rs. 2200 and the 


I 

I 


plaintiffs in their plaint stated that out of 
this Rs. 2200, the original lessor Giridhari 
had assigned Bs. 275 to another person 
and the remaioing Bs. 1925 was being paid 
annually to him by the lessee. This allega* 
tion about the assignment was denied by 
the defendants in para. 3 of their statement. 
They, however, in the same paragraph 
admit that Rs. 1925 is annually payable by 
them. But when we come to the evidence 
in the case, we find that the truth of the 
matter is that one Rajendra was a two annas 
cosharer with the defendants and he was 
liable to pay Bs. 275 for hie quota of the 
rent* This is the statement of D. W. 2 
Sailesh Eumar Sarkar, the anctloD.pur. 
chaser of the pro forma defendant'a interest, 
to whom the defendants are said to have 
paid rents for the period under claim. 
D. W. 5 who is a clerk of defendant 1 for 
fourteen or dfteen years also says : 

Rs. 276 out of our rent baa been rcmitUd by 
defendant 4; it was orally; Bajeu (ale) is our co* 
sharer for two annas in the said colliery. 

The rent receipts (Ex. 5 series) which 
were granted by the plaintiffs to the defen. 
dants for rents paid by them up to Aswin 
kist 1333 also clearly mention that Bs. 1925 
was the aunnal rental in fourteen annas 
share. The admitted evidence thus clearly 
establishes the fact that Rajen is a cosbarer 
with the defendants and the defendants 
themselves are actually liable to pay Rnpees 
1925 annually as the minimam royalty to 
the pro forma defendant. And it was the 
right to receive this entire amount of annual 
royalty from them that was assigned under 
the mortgage in question to the plaintiffs. 
ConseqnsDtly, the question of assignment of 
part of a debt does not arise. If the defen* 
dants' case had been that they are liable to 
pay the entire royalty of 2200, the 
position might have been different. In that 
case by reason of the assignment under the 
plaintiffs* mortgage they would have been 
liable to pay Rs. 192S only to the plaintiffs 
and the remaining Bs. 275 to another person. 

But Mr. Das argues that the evidence 
to show that the principal defendants are 
liable to pay Rs. 1925 as the annual royalty 
being in variation of the terms of the regis.. 
tered instrument of lease, is inadmissible 
Qtader 8. 92, Evidence Act. The answer to 
this contention is two. fold. Firstly, it is an 
admitted fact that the defendants are 
liable to pay Rs. 1925 only as the annual 
royalty. Under S. 68. Evidence Act, facts 
admitted need not be proved. Evidence is 
required to prove a fact when it is in dis. 
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pute. It is then that the question arises as 
to whether any particular evidence is ad. 
tnissible or not. S. 92, as a salutary rule of 
evidence prescribes that the terms of a 
written contract should not be permitted 
to be varied by oral agreement except 
under certain contingencies. Upon the facts 
of the present case there is no room for 
the application of S. 92. 

Secondly, the fact which transpires from 
the defendants' own evidence, namely that 
Bajen is a cosharer with them to the 
extent of two annas is not a matter which 
can be said to vary the terms of the lease 
within the meaning of S. 92, Evidence Act. 
How Bajen came to be a cosbarer is not 
clear. It may be that at the very inception 
of the lease he was taken as a partner in 
the lease in which case bis position would 
be that of an undisclosed partner, his name 
not appearing in the lease, or it may be that 
by some subsequent arrangement agreed 
|to by all tbe parties concerned he was 
lallowed to come in as a partner or cosbarer. 
In either case the arrangement by which 
.he came in as a two annas cosbarer does 
not offend against tbe provisions of S. 92, 
Evidence Act. On the first hypothesis, the 
arrangement, if it at all comes under S. 92, 
will be covered by proviso 2 which permits 
evidence to be given of the existence of any 
separate oral agreement as to any matter 
on which a document is silent and which 
is not inconsistent with its terms. On the 
second hypothesis tbe matter falls wholly 
outside the scope of 8. 92, because it is in 
effect an assignment by the lessees in res. 
peot of their two annas share. How tbe 
assignment was effected and its validity or 
otherwise, if it was oral, are matters which 
do not fall to be determined in tbe present 
litigation in which Bajen is not a party 
nor is alleged to be a necessary party. 

Id this connexion Mr. Das has referred 
to a decision of the Judicial Committee in 
40 I A 223' at p. 233 where it was held 
that tbe defendant who was sued for rent 
on tbe basis of a registered lease could not 
be permitted to prove that by an oral 
agreement tbe lessor had reduced tbe rent. 
In that case there was evidence that the 
lessor did for some time accept a reduced 
rent but their Lordships observed that 
this fact was consistent with tbe reduction 
having been a mere voluntary and tempo- 
rary abatement. This decision has no bear- 


1, Durgft Prasad Singh v. R. N. Bagchi, (1913) 
41 Cal 498 = 91 I C 760 = 40 I A 993 = 19 
C LJ 95=180 W N 66 (P 0). 


ing on the present case. No doubt D. W. 5 
says that defendant 4 granted an oral 
remission of Rs. 275 out of the entire rent. 
But as I have already pointed out this sum 
of Rs. 275 is payable by Bajen for his two 
annas share. Whether Bajen has been 
allowed remission is a matter between him 
and tbe lessor. So far as the principal 
defendants are concerned, they ate liable 
to pay Bs. 1925 only. 

Point No. 4. — S. 50, T. P. Act, on which 
tbe contention is based runs thus : 

No parson shall be chargeable with any rents or 
profits of any immovable property which he has 
JO good faith paid or delivered to any person of 
whom be io good faith held such property, not« 
withstanding it may afterwards appear that the 
person to whom such payment or delivery was 
made bad no right to receive such rents or profits# 

Tbe defendants' case is that for tha 
period under claim they paid the rents in 
good faith to Sailesb Kumar Sarkar. They 
therefore io order to get the benefitfof 
S. 50 most prove firstly that they did in 
fact pay to Sailesb and secondly that they 
did 80 in good faith. Admittedly the plain, 
tiffs soon after their mortgage gave a notice 
to tbe defendanta asking them to pay the 
rents to them; and the defendants after 
receipt of such notice actually paid the 
rents to them from Agrahayan kist of 1329 
to 1333 Aswio kist, tbe last payment being 
made on 26tb December 1926 under the 
receipt# Ex. 5 (a). The defendants however 
discontinued payment to tbe plaintiffs 
eioce then and tbe reason assigned for their 
doing so is this. On 9th June 1926, defen- 
dant 4 sent them a letter, Ex, F (4), ask- 
ing them to stop payment of the royalty 
to the plaintiffs and to pay it to his mana- 
ger, Babu Hari Pado Mukerji. Therenpon 
defendant 1 is said to have sent a letter on 
17th Jane 1926 to the plaintiffs informing 
them of tbe said notice and stating that 
he would not be able to pay them anything 
thereafter on acconnfc of the royalty. The 
plaintiffs denied having received this 
Ex. L is a typed copy of the letter which 
is said to have been sent by ordinary post. 

The learned Subordinate Judge has dis- 
believed the evidence concerning this letter, 
and I think rightly. Mr. Das did not place 
so much reliance upon it, and it 

that in spite of it the defendants, some 

mouths later, on 28th December 1926 paid 
rent to the plaintiffs under the receipt 
Ex. 5 (a). On 18th December 1926 , one 
Bisweswar Chakrabarty# describing i® 
self as a managing agent of defendan 
sent a notice {Ex. 0) to defendant i 
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asking bim to pay tbe royalty to him as 
ibe was appointed the managing agent of 
defendant 4 by a registered deed dated 14tb 
December 1926. Then oo 2Qd February 
1927. defendant 4 sent a pleader's notice 
(Sx. A) to defendants 1 and 3 asking them 
not to make any further payment on ac« 
^ant of royalty, etc., to tbe plaintiffs 
whose mortgage, it was stated, bad been 
folly satisfied; the notice farther directed 
them to pay the royalty to Babu Biswe. 
•8war Chakrabarty who was appointed the 
managing agent of defendant 4. Again on 
5th February 1927, deteodant 4 bImseU 
sent a notice Ex. F (5} to defendants 1 and 
3 confirming tbe notice Ex. A already given 
by bis pleader. Tbereupon defendant 1 is 
said to have sent a letter dated 7th Febru- 
ary 1927 to the plaintiffs by registered 
post. Ex. L (l) which is a copy of this 
letter ia as follows ; 

Babu Shewdacmoll Martvarl 
and 

Babu Gajadbar Marvraci. 

P. 0. Dubra, (Alaobbum), 

Dear Sir, 

Tbakar Ran Bahadur Singh ci Barora bas 
dnforaed mo by a postal registered lottor that iha 
amount duo to you from bim has boon paid off; 
and for that reaeon he has ashed me to pay now to 
hii managing agent Babu BUwaawar Chahrabarty 
the rent of 220 bighas of coal land of monza Ken. 
doadlh after tbe last Aswlo kfst, which be diregted 
<me) to pay to you by letter dated lltb July 1929, 
For that raason 1 informed you that I eball no 
longer bo able to pay to yon any amount out of 
ibe said rent after the Aewlo kUt. X write to you 
dor loformatlon. 

Yours faithfully, 
(Sd.) Butto Krleto Roy, 

Oo the same day, 7tb Febrnary 1927, 
'defendant 1 sent a letter of which Ex. L (2) 
is a copy to defendant 4 by registered post 
with acknowledgment due Id which he 
acknowledged the receipt of defendant 4*8 
letter, dated 5th February 1927 and also 
intimated that he paid that day (7tb Feb« 
niary) Bs, 350 to Bisweswar Obakrabarty. 
In the meantime, on 16th Inly 1926, the 
interest of defendant 4 inmauza Eondnadih 
was putobased by Sailesh Kumar Sarkat 
in execution of a decree obtained by bim 
against defendant 4 the sale being oon- 
firmed on 12th December 1925 {vide sale 
certificate Ex. 3). Bailesh took delivery 
of possession on 3rd October 1926 (vide 
Ex. G). Thereafter, on Gnd April 1997, he, 
through his pleader, sent two notices, one 
(Ex. H) to tbe defendants and another 
Ex. H (4) to the plaintiffs, intimating tbe 
fact of his auction, par chase and demanding 
(payment of the royalty from the defendants 
1989 P/69 & 70 


and forbidding tbe plaintiffs to realize the 
same. In tbe notice (Ex. H) to the defen. 
dants it was also mentioned that a similar 
notice (meaniog Ex. H.4) was sent to tbe 
plaintiffs. Again oo 15th March 1928 Bat- 
lesb through bis same pleader sent a ootice 
Ex. H (I) to tbe defendants in which he 
referred to his previous notice dated 2ad 
April 1927 and repeated the demand for 
payment of royalty to bim. Subsequent to 
the receipt of this last^mentioned notice, 
tbe defendants are said to have paid rents 
to Sailesh and obtained from bim the 
receipts Exs. I to I (15) the earliest of which 
is dated 27tb May 1928 and the latest 
dated lltb August 1934, tbe total amount 
covered by the receipts being Bs. 5,938-12.3 . 
The claim in tbe present suit being for six 
years from Agrabayan kist 1335 (Novem. 
ber. December 1926) to Aswin kist 1341 
(September.October 1934), the payments 
said to have bean made under the receipts 
Ex. I series excepting Ex. I (10) which is 
dated 27tb May 1928 are covered by the 
period under claim. 

Tbe defendants in support of their plea 
of payment in good faith to Sailesh roly on 
their letter Ex. D (l) and the subsequent 
oonducb of the plaintiffs. What they coo* 
tend is that when they received the notice 
(Ex. A) dated 2nd February 1927 from da- 
fendant 4'e pleader and the notice Ex. F(5} 
dated dth February 1927, from defendant 4 
himself they sent the letter Ex. L (1) on 
7th February 1927 to tbe plaintiffs by 
registered post to which no reply having 
been received, they honestly believed as 
true tbe representation conveyed to them 
by defendant 4's pleader in his notice 
(Ex. A) that tbe plaintiffs' mortgage bad 
beeo fully satisfied. Their belief was further 
strengthened by tbe fact that tbe plaiotiGTs. 
aUhongh payment to them was stopped, 
remained gnite silent and made no farther 
demands for payment from them. The 
plaintiffs oo the other band deny baring 
received the letter Ex. L (l) and also assert 
that they made repeated demands for pay. 
meat though orally. 

The first question for consideration 
therefore, is whether the letter Ex. L (ij 
is genoine. The learned Subordinate Judge 
after considering the evidence has held that 
it is not so. What is significant with regard 
to this letter is that aKhough on the same 

registered letter 
(Ex. L.2} to defendant 4 with aoknowledc. 
ment due. the letter Ex. L (1) to the plail 
tjffs, which was from the point of view of 
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the defendants far more important, was 
sent without acknowledgment due. The 
original letter was signed by defendant 1 
and though he was present in the Court 
room, as admitted by bis clerk D. W. 3 in 
bis evidence, he did not come forward to 
pledge bis oath. It also appears from 
D. W. 5's evidence that the defendants 
maintain a press copy but the copy Ex. L(l) 
does not bear any trace of being a press 
copy. Great stress is laid on the registered 
receipt Ex. M granted by the post office 
on 7tb February 1927. This receipt, so far 
as it is decipherable, shows that the letter 
was addressed to **Sbew Nandan Lai (torn) 
ewary and B (illeg.)/' This address must 
have been copied by the postal clerk from 
the address mentioned in (sic) tbe envelope. 
The names of the addressees as mentioned 
in tbe letter Ex. L (l) are Babu Shewdao^ 
mull Marwari and Babu Gaiadbar Marwari. 
Thus the names of tbe addressees in tbe 
postal receipt, Ex. M do not tally with those 
mentioned in Ex. L (l). We cannot assume 
that tbe address on tbe envelope mentioned 
the names of the addressees differently 
from tbe enclosed letter. Tbe genuineness 
of tbe postal receipt Ex. M need not be 
doubted, but it might refer to some other 
letter addressed to some other persons than 
the plaintiffs. In these circumstances the 
evidence adduced by tbe defendants does 
not appear to be coDvinoing enough to estab* 
lisbtbe genuineness of tbe letter, Ex. L (1). 

Next assuming that tbe letter, Ex. L (1) 
is genuine, let us see bow it affects the 
position of tbe parties. Tbe plaintiffs, being 
under tbe mortgage assignees of tbe rent, 
are entitled in law to realize it from tbe 
defendants subject to this condition that if 
the latter paid tbe rent in good faith to 
tbe lessor without notice of the mortgage, 
they will not be bound to pay it again to 
tbe plaintiffs. But tbe plaintiffs did give 
notice of their mortgage to tbe defendants 
and in pursuance of that notice, tbe defen- 
dants did pay tbe rents to them for four 
years from Agrabayan 1329 to Aswin kist 
1333. They therefore knew full well that 
they were liable to pay tbe rents to tbe 
plaintiffs. This liability would, in law, con. 
tinue until the plaintiffs' mortgage w^ 
extinguished or unless the plaintiffs assen. 
ted to their paying tbe rent to the mort. 
gagor. B. 50, T. P. Act, will be of no avail 
unless they establish that they had soffi. 
oient reasons for honestly believing that 
the plaintiffs' mortgage bad been satisfied 
and that in that honest belief they paid the 


rents'to Sailesb. Now the letter, Ex. L (ll 
which I have already quoted, far from dig. 
closing any desire on the part of defendant 1 
to be satisfied by enquiry from the plain, 
tiffs themselves as to whether their xnort. 
gage was in fact paid off. appears to bave* 
conveyed to them merely for their informa. 
tion bis own view that he would no longer 
be liable to them for the rent. Hia attitude 
is made more manifest by bis letter, Ex. L(2)' 
of tbe same date which he wrote to defen* 
dant 4 and which is as follows : 

Bajkrbbna Thakur Ran Bahadur Biogb, 

Ramnagargarb, 

P. 0. Mabnda, £. R. R. 

Respects, 

From tbe Registered letter beariog jojxt lig* 
oatore dated 6tb February 1927, 1 leam that here- 
after 1 shall bavetopay toBisweswarObakrabarty, 
the maosgiDg agent of your estate, tbe rent due to 
you from me and my minor nephew on aoeoaotof 
220 bighas of coal land of maora Eendnadlb, wbleb* 
I have, according to your dlreotion, paid to Shew- 
danmnll Marwari of Dubra op to Aswio klit. 
After receipt of the said letter, I have paid this day 
to the said Bisweswar Cbakrabarty Be. 850 (three 
hundred fifty) payable in onr ebare for Agrabarao 
and Magb klsts and taken receipt signed by bim^ 
Submitted for your information. 

Yours faithfully, 

(8d.) Butto Kristo Roy. 

By this letter be readily expresses bis 
willingness to pay tbe rent to Bisweswar 
without even waiting for a reply to£x.L(lX 
from tbe plaintiffs. And if he actually paid* 
that day Bs. 350 to Bisweswar, as stated 
in the letter, it seems be quietly made the 
payment on tbe mere asking of defendant 4. 
This is wholly inconsistent with tbe plea 
of good faith. Conseqoently, tbe letter 
Exhibit L (l), even if genuine, is of no 
assistance. 

As I have already mentioned, tbe pay-^ 
meets for the period under claim are said 
to have been made to Sailesb. Indeed, 
Sailesb through his pleader did send to tho 
defendants tbe notice Ex. H, dated 3nd 
April 1927, and again tbe notice Bx.H(1a 
dated 15th March 1928. But Sailesb being 
the pnrehaser of the mortgagor’s inter^i 
was obviously most interested in^ asserting 
that the mortgage had been paid off and 
any number of notices sent by him would 
not afford any protection to the defendants 
from their liability to pay the rent to the 
mortgagees. It is not suggested that after 
receipt of the notices from Sailesb 's pleader 
tbe defendants sent any notice to the plam- 
tiffs or made any enquiry from them. 
Sailesb was not their original landlord ano 
was a transferee; so also were the 
tiffs. The defendants had already notice ot 
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the plaintiff’^ morfcg&ge acd were in fact 
paying the rents to them, ^heo therefore 
the defendants received the notices from 
SaUesh^s pleader it was their duty, before 
they made any payment in good faith to 
Sailesh, to make enquiriee from the plain« 
tiffe as regards the real sitnation. If they 
had only enquired from the plaintiffs they 
would haye come to know at once that 
their mortgage was still unsatisfied. When 
they were told that the plaintiff’s mortgage 
bad been satisfied, they did not even care 
to ascertain whether the mortgagor gob 
back the satisfied mortgage bond. Their 
failure to make any enquiry from the plains 
tiffs must be cbaracteriaed as grossly neglu 
gent, if not wilful. As defined under S. 

T. P. Act, "a person is said to have notice 
of a fact" when he actually knows that 
fact, or when but for wilful abstention 
from ao enquiry or search, which be ought 
to have made, or gross negligence, he would 
baye known it. This test may well be 
applied here. Under these oircumstauces, 
it is hardly possible to accept the plea that 
the defendants made paymeuts to Sailesh 
in good faith. 

As regards Sailesb’s notice. Ex. H (4) 
dated 2od April 1927, which was addressed 
to the plaintiffs, it must be observed that 
there is no legal proof that it was actually 
seryed on them. It was sent in a registered 
coyer which purports to baye been received 
back as the addressee refused to accept it, 
but the peon who endorsed the refusal on 
the cover has not been examined nor even 
bis handwriting has been proved. Of course 
a letter, if posted aud not received back 
through the Dead Letter Office, shall be 
presumed to have been received by the 
addressee. But this presumption does not 
apply where the letter purports to have 
been returned as being refused by the 
addressee. Id this connexion reference may 
be made to 19 C W N 489.* The position 
therefore is that there is no legal evidence 
to prove that the notice Ex. H (4) was 
actually tendered to the plaiotiffd aud re* 
fused by them. But even assuming that 
this notice was served oo the plaiutiffs, it 
does not improve the defendants' position 
at all. They had already notice of the 
plaintiffs mortgage and the plaintiffs were 
under no duty to inform them that their 
mortgage was still outstanding. Their sileoce 
wbeu they bad no duty to speak could not 
be construed as conveying by implication 
a. Govind ChsDdrft 7. Dwarka (1916)9 AlH 
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a representation to the defendants that 
their mortgage was satisfied. Consequently, 
the defendants cannot take any advantage 
of the supposed silence on the part of the 
plaintiff. 

Some stress has been laid upon the fact 
that the plaintiffs allowed the rent for two 
years from Agrabayan kist 1333 to Aswin 
kist 1335 to be barred aud they further 
waited for six years before brloging this 
suit. The explanation offered by them on 
this point is that they could not sue earlier 
owing to differences between them from 
1927 which led to separation amongst 
tbemselyes. This explanation cannot ba 
altogether disregarded. The fact remains 
that their mortgage is still in force and 
their rights thereunder cannot, in any way 
be affected merely because they allowed 
two years rent to be barred. This is a 
matter which will arise ae between them 
and the mortgagor when there will be 
aceonuting at the time of redemption. It 
should be observed here that the defendants 
though they suggested that the plaintiff's 
mortgage was satisfied, have made no 
attempt to substantiate the suggestion. 

I have so far discussed the plea of good 
faith underS. 50, T. P. Act, on the aasump* 
tioD that the defendants m fact made the 
alleged payments to Sailesh. They also 
allege to have made some payments to 
Bisweswar Chakrabarty, but those can be 
ignored because they fall outside tbe period 
under claim. The payments to Sailesh, as 
I have already stated, are covered by tbe 
receipts, Ex9.ll to I (9) and I (11) to I (15), 
tbe total amount of these payments being 
Be. 5005«7-3. Sailesh himself has given 
and proved these receipts. D. W. 6 has 
also given evidence of the payments. It 
must be remembered that Sailesh is now 
io tbe position of tbe mortgagor and if 
tbe plaintiffs get a decree in this suit, the 
amount that will be realized by them in 
exc^utioo of the decree will diminish their 
claim under the mortgage to the extent of 
the amount eo realized. Sailesh's evidence 
with regard to the payments therefore ia 
against bia own interest aud it will he 
unreasonable to assume that he is falsely 
admitting tbe payments, if there was none. 
In this view, I feel disposed to accept hia 
evidence. It is rather unfortunate that the 
learn^ Subordinate Judge has not come to 
a definite finding on this point. It has been 
faintly suggested that Sailesh is in collusion 
with the defendants. It appears from the 
sale certificate, Ex, 3 that he purchased 
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manza Eeoduadih for Bs. 1000 subject to 
a heavy morti^age in favour of one Dbaraoi 
Dhar Rai for Rs. 1,00,000. This property 
is also subject to the plaintiffs mortgage. 
Sailesb knowiug that he bad no right to 
realize the rents from the defendants so 
long as the plaintiffs’ mortgage remained 
unpaid, might perhaps be tempted to grant 
collusive receipts to the defendants on re. 
ceipt of some money, hot this is after all a 
specnlatioD which cannot justify our rejec. 
ting the positive evidence, oral and docu. 
mentary. If really Sailesh intended to grant 
collusive receipts, we would have expected 
the receipts to have been given for the 
entire rents. But in fact the receipts for six 
years cover only Rs. 5005.7.3 which is less 
than half the total amouot of rent payable 
for six years. It also appears from receipt, 
Ex. I that the payment was made by Suresh 
Chandra Maznmdar, the Receiver of the 
Trigunait Brothers' estate. It appears to 
me that there is no valid reason for rejeo^ 
ting the receipts. I therefore find that the 
payments are true. 

The defendants however cannot take the 


dants would be liable to pay only the prb 
cipal amount of the rent to the plaintifla* 
To whom then would they pay the interest 
which is justly due from them? Obviously 
to the mortgagor, if the learned Subordinate 
Judge's argument were to prevail. This is 
absurd, because the mortgagor already par. 
ted with bis interest in the mortgaged pro. 
party by way of mortgage. In my opinion 
the plaintiffs are entitled to interest. The 
question then is, at what rate? The stipn. 
lated rate of Rs. 3.2.0 per cent, per month 
seems to be exorbitant and penal. Oonsi. 
daring all the circumstances I think it will 
be fair and proper to allow six per cent, per 
annum which will be calculated from the 
date of expiry of each kist till the date of 
this decree. Future interest is disallowed. I 
would therefore allow the cro8s.obj6otion 
to this extent but there will be no order as 
to costs of this Court. The plaintiffs bow. 
ever will get additional proportionate costa 
of the lower Court upon the amount of in. 
terest that will be fouud due according to 
the said calculation till tbe date of instita* 
tion of the suit. 


benefit of these payments because I have 
already held that they have failed to estab. 
lisb the plea of good faith within the mean, 
ing of 8. 50, T. P. Act. Of course, it may be 
said that they were not likely to have made 
tbe payments to Sailesb uulessthey thought 
that be was really tbe person entitled to 
receive tbe rents. But under tbe law, it was 
the plaintiffs and not Sailesh to whom the 
defendants were liable to pay the rents and 
if they, without proper inquiry, made tbe 
payments to a wrong person, they must 
take the consequeuces. All tbe contentions 
raised by tbe appellants fail and I would 
therefore dismiss tbe appeal but in the cir. 
cumstances without costs. 

Then remains tbe question of interest 
raised by tbe plaintiffs in their cross-objeo. 
tion. In the kabnliyat, Ex. 2 there is a clear 
stipulation for payment of interest at Bs. 
8.2*0 per cent, per month. Tbe reason given 
by tbe learned Subordinate Judge for dis* 
allowing interest is that under the mortgage 
bond. Ex. I tbe rent only was assigned and 
not the interest. This reason is entirely 
fallacious. Tbe right to realize rent carries 
with it the right to realize it with inter^t 
in case of default of payment at tbe kist 
time. Under the terms of the kabnliyat the 
defendants are undoubtedly liable to pay 
interest from the date of expiry of each 
kist, and if the learned Subordinate Judge's 
argument were to be accepted, the defen- 


Harries C. J* — I entirely agree. 

N.S./B.E. Order aecordingly. 
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Phavle and Chatxbrji JJ. 

Gadadhar Patra and others — 

Defendants — Appellants, 

V. 

Bholanath Chaudhuryt Plaintiff and 
others^ Defendants — Respondents. 

Appeal No. 678 of 1936» Decided on IStb 
February 1939, from appellate decree of 
Dist. Judge, Manbhumi DA 14th March 

1936. , . 

(•) LimitftUpn Act (1906), ArU. 120, 93 and 
131 — Applicabilitr PtaioUtf purchaaof at 
rent tele inleraiediate tenure on 2nd Septra* 
9 er 1929 ^ PUioUH eoing for declaration tnat 
rent of occupancy holding under that tenure 
ivee liebte to enbancecnent DefendanU re* 
corded in the ImI entry of tbe Record of 
RighU dated 4tli July 1921 ae holding 
rari right on fixed rent — Plaintiff challen^S 
the entry — Suit falle under Art. 120 and Arta 
33 and 131 are not applicable— Starliog pout 
)f lioilation held to be date of final publication 
>f Record of RtgbU and not date of plaintiae 

;>urcbaM« . . 

Article 93 contemplato a case where the plain* 
;l£t In the suit is a party to the docmant or w 
)tberwise bound by it and the cause of 
he suit is an attempt to enforce It q gj 

Where an.ancUon-porchaser of an 
enure at a rent sale dated 2nd &ptemb« 
med tbe oocopanoy ralyats under that teM 
leclaration that the rent of the holding was HaWe 
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to eDhancfiznent and thftt an entry Id the Record 
ci BlgbU dated 4th July 1921 that they held the 
holding is mukatrari right on fijed tent was not 
correct : 

Held that the suit fell under Art. 120 and that 
Articles 93 and 131 were not applicable an4 that 
tbe starting point of limitation was the date when 
the Record ol Rights was finally published and not 

tbe data of plaintiffs* purchase x d J B 29SI P C 
89 and AIR 1930 P C 270, Re/,: 92 AlldS(FBK 
DiSting, [P 660 C 9 ; P 561 0 1. ; P 669 0 1] 

(b) UmitatioQ Act (1908), Art. 131 - Entry 
in Record ol Rights denying right not capable 
oiepjeyxDeBt then-^ Suit cbaDeogIng correct* 
ness of antry is not governed by Art. 13l« 

Tbe words '*wbeD tbe plaintiff is first refused 
the enjoyment of the right** in col. 3 of Art. 131 
imply that the right was capable of being enjoy* 
ed when the enjoyment was refused. Obviously, the 
enjoyment o( a right cannot be refused when tbe 
right itself is not capable of enjoyment. 

[P 650 C 9] 

Hence a suit for a declaration that an entry in 
the Record of Bights which denies a right which 
Is not capable of enjoyment then is incorrect, le 
not governed by Art. 181 : A I B 2926 Pat 220 
andAIB 2926 Pat 206, Ref. (P 660 C 2] 

Dr. D. N. Mitier, S. C. Mazumdari Bi- 
ehnndeo Narain Singh aod Bate Adu. 
grab Narain Siogb — for Appellants, 

A. K. Boy and 8. K. Boy — 

for Respondents, 

Chatterji J. — This appeal arisea oot of 
a soit (or a declaratory decree, the declara* 
fcion sought being 

that it may be held that the deed alleged to have 
been executed by Hrlday and Bbabaol blahapatra 
on 26tbJaUtba 1296. B. S. on aplain paper as die* 
closed by tbe defendanti is wholly lalse^ that the 
jote Inoluded la Ebata No. 176 in the names of 
tbe defendants la not held In mukarrarl right and 
that the rent of tbe said jote is liable to enhance* 
meat. 
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The suit was couteated on the grounds 
iDter alia that the said deed is genuine and 
was executed by the then patnidars Hrlday 
and Bhabani Jlahapatra. that tbe under 
tenure which the plaintiff claims to have 
purchased bad no real existence at all bob 
was merely created on paper with ap uite* 
rior object,, that the rent sale was invalid 
and that the suit is barred by limitation. 
The learned Subordinate Judge who tried 
the suit decreed it, and on appeal, his deci* 
sion has been affirmed by tbe learned Dis- 
trict Judge. The defendants have preferred 
this second appeal. Both tbe Courts below 
have found that tbe deed dated 25bb Jaistba 
1226, B. S. is not genuine and that the 
plaintiff's purchase at the rent sale is valid* 
These findings have not been seriously chaU 
longed in this appeal, and as findings of 
fact, they must stand. 


Tbe only question urged in this appeal 
19 that of limitation. It is contended that 
6D far as tbe prayer for declaration that 
the deed dated 25th Jaistha 1226, is not 
gennine is concerned, it is barred by the 
three years' rule of limitation provided in 
Art. 93, Lim. Act, and so far as the other 
declarations are eoDcerned, they are barred 
by the aiz years' rule of limitation provid* 
ed in Art. 120 the respective periods of 
limitation being counted from the date of 
the final publication of tbe Beoord of Bights 
that is 4th July 1921. Art. 93 is as follows: 


To declare tbe forgery 
ol an iuetrumeut at* 
tempted to be euforo* 
ed egelnit tbe plain* 
tiff. 


Three years 


The date of 
the attempt 


The plaintiff is a parobaser of an inter* 
mediate tenure at a rent sale and tbe de- 
fendants are oooupanoy raiyats of a bolding 
bearing Ebata No. 176 under that tenure. 
Tbe rent sale at which the plaintiff purobas* 
ed the tsnare was held on 2Dd September 
1929, in ezeoatioD of a decree obtained by 
the superior landlords who are patnidare 
against tbe intermediate tenure* holders. 
Tbe plaintiff's ease is that after porohasiog 
the tenure he discovered that in the last 
Becord of Bights which was finally pnbll* 
shed on 4tb July 1921, the defendants were 
recorded in Ebata No. 176 as bolding a 
mukarrarl right on a fixed rent of Bs. 4, 
by virtue of a deed executed on 25th 
Jaistba 1226, B* S. by Hriday and Bha* 
bani Mahapatra. Tbe plaintiff challenges 
the genuineness of that deed and also the 
correctness of the entry in tbe Beoord of 
Bights, 


This Article seems to contemplate a case 
where tbe plaintiff in tbe suit is a party 
to the doonment or is otherwise bound by 
it and tbe cause of action for tbe suit is an 
attempt to enforce it against him. These 
conditions are not satisfied in the present 
case. Besides, the substantial relief claimed 
in this suit is a declaration that tbe rent 
of the defendant’s bolding ie liable to en* 
hancement. Art. 98 therefore baa no ap* 
plication. Tbe eobstantial qu^tion for 
deoieioD in this appeal is whether the pra- 
yer for a declaration that the rent of the 
defendants' bolding is liable to enhance- 
ment is barred by limitation. The appel- 
lants contend that the real cause of action 
for this suit arose on 4th July 1921, tbe 
date of the fiual publication of the Beoord 
of Rights and the suit, having been brought 
on SOth June 1933, is barred under Art. 
120, Limitation Act. Onr attention has been 
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drawn to the allegations in para. 10 of the In the first place, there is no allegation 
P amt which c early show that the cause the plaint that daring the coarse of kh! 
of action for this suit is the erroneous ssttlement a._ ® 


entry in the Record of Rights. Article 120 
is as follows : 

Suit for which no period Six years. When the 
of limitation is pro- right to sue 

Tided elsewhere in accrues, 

this schedule. 


Mr. A. K. Roy, the learned Advocate for 
the respondoots, contends that this Article 
^nnot apply if there is any other Article 
in the Limitation Act applicable to the 
present case. He points to Art. 131 as 
really governing this suit. That Article is 
as follows : 

To establish a period!- Twelre years. When the 
cally recurring right. plaintiff ie 

first re(as« 
I ed the an- 

! joymeot of 
I the right. 

If this Article applies, there is no donbt 
that the suit is within time because it was 
brought within 12 years from the date of 
the final publication of the Record of Rights. 
It is urged that the right to enhancement 
of rent is a periodically recurring right as 
held by this Court in 39 I C 85.^ It is fur. 
ther urged that a suit for obtaining a de- 
claration that rent ie liable to enhance- 


Id the first place, there is no allegation in 
the plaint that daring the coarse of the 
settlement proceedings, the then tenure 
holders wanted to enhance the rent and 
their claim wae refused. In the second place 
the words “when the plaintiff is first refused 
the enjoyment of the right,*' to my mind, 
imply that the right was capable of being 
enjoyed when the enjoyment was refased.j 
Obviously the enjoyment of a right cannot' 
be refused when the right itself is not cap.! 
able of enjoyment. Under S. 94.Chota Nag. 
pur Tenancy Act, rent is not liable to 
anbancement, except under certain condi- 
tions which admittedly do not prevail here, 
for a period of 15 years from the final pub. 
licatioD of the Record of Bights was finally 
prepared, the right to enhance rent was 
not capable of being enjoyed for 15 years. 
It cannot therefore be said that the entry 
in the finally published Record of Bights 
amounted to a refusal of the enjoyment of 
the right to obtain enhancement of rent. 
It may be said that the entry in the Record 
of Rights might be taken to be a denial of 
that right ; but that would not make Art. 
131 applicable. If the Legislature intended 
to convey that meaning by the Article, the 
words used would have been ''when the 
right ie first denied" ae we find the words 


ment is a suit to establish a periodically 
recurring right. That Art. 131 applies to a 
suit for obtaining such a declaration need 
not be disputed. This proposition will find 
some support from tbedecision of this Court 
in 5 Pat 249.^ Bub to make Art. 131 appli. 
cable, it is further necessary that the eon. 
ditioQ required by ool. 3 should be satisfied. 
Hr. A. E. Roy argues that the plaintiff was 
first refused the enjoyment of the right 
bo obtain enhancement of rent when the 
Record of Rights was finally published. In 
Sec. 2, cl. (8), Limitation Act, the word 
'plaintiff" has been defined to include any 
person from or through whom a plaintiff 
derives his right to sue. If therefore the 
present plaintiff is said to derive bis right 
to sue from or through the tennre.holders 
who were shown in the Record of Rights, 
he is obviously "the plaintiff" within the 
meaning of Art. 131 (last column). But the 
question still remains whether the plaintiff 
was first refused the enjoyment of the right 
within the meaning of that Article when 
the Record of Rights was finally published. 

1. Brij Behari Singh t. Sheoshank^r Jha, (1916) 
d A I B Pat 1S0=89 I C 85=3 Pat L J 134. 

3. Baldjanath Jiu t. Har Dutt. (1936) 13 A I R 
Pat 205=94 1 0 636=6 Pat 249=7 P LT 465. 


used in Art. 129 with reference to a suit by 
a Hindu for a declaration of his right to 
maiDtenance are "when the right is denied." 
In my opinion therefore Art. 131 does not 
apply in the present case. 

The proper Article of the Limitation Act 
applicable to the present case seems to be 
Art. 120. The question now is, when did 
the right to sue accrue ? Dr. D. N. Mitter 
on behalf of the appellants contends that 
the right to sue accrued on the final pnbli- 
catioD of the Record of Rights. Indeed in 
the plaint there ie no epeoifio prayer for a 
declaration that the entry in the ^ord of 
Rights is wrong; but a perusal of the plaint 
leaves no room (or doubt that the real 
cause of action for tbe present suit is the 
entry in tbe Record of Rights. Para. 10 of 
the plaint which makes the matter clear 
runs as follows : 

Thftt the jots Indoded In Kbstian No. 176 (n 
the name of tbe defendants ie not in mukarran 
right and tbe tent of Rs 4 payable by them 
a mnkarrari rent. They bold the said jote in ordi* 
nary oconpanoj right. The rent of the 1® 

liable to enhancemont. Tbe doonmentof 1336 B.^ 
dlsolos^ by them is wholly false. Thors wUl bs 
lots of difficulties and disorder in inturs if 
frandolcnt and erroneous Record of 
allowed to sUnd. Hence tbe plaintiff Is compeliw 
to institute this suit. 
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Thus the Record of Rights is coosidereS 
'by the plaintiff to be an obetacle which 
stands in bis way with regard to his claim 
for enhancement of rent and it is with a 
view to remove this obstacle that the suit 
has been brought. As pointed out by their 
Tiordsbips of the Judicial Committee in 58 
Cal 1187,^ the expression “right to sue" 
means the right to bring the particular suit 
with reference to which the plea of limita* 
‘tioD is raised, the starting point for limita* 
tioD be^g the date when that right was 
invaded. In 11 Lah 667,* their Lordships 
of the Jndicial Committee have held with 
‘reference to Art. 120, Limitation Act that 
there can be no right to SQd uoti) there is an 
accraal of the right asserted in the suit and its 
Infriogcmeot or al least a clear and uncQuirocat 
threat to infringe that right against the defendant 
against ^bom the suit Is instituted. 

Id the present suit the right asserted is 
«tbe right to claim enhancement of rent and 
this right was infringed when in accordance 
'With the claim put forward by the defen- 
dants, the entry in the Snally published 

• Record of Bights was made. Id the plaiot 
there is absolutely no allegatioD of any fur. 
tber iDfringemeot by the defendants. Id 
this view the right to sue must be held to 

•have acoraed wbeo the Record of Rights 
was finally published. 

Mr. A, Ks Boy on the other band cod* 
tends that the plaintiff's right to sue coold 
•toot aoerae before hie porobase on 2Qd Sep* 
tember 1929, He relies on the decision in 
. 22 All 33.^ The facts of the case may be 
thus briefly stated. The plaintiff's maternal 
.grandmother, a Hindu widow, made an 
alienattoii in 1876 and the transferee in bis 
turn made a further alieDabion in 1893 in 
"favour of the defendants who oame into 
possession of the disputed property. At the 

• time of the alienation by the widow, the 
' nearest living reversioner wae her daughter. 
'The widow died in 1889, hot her daughter 
never took any steps to question bet aliena* 
tion. The plaintiffe, who were the sona of 
'that daughter born eubeequent to the aliena. 
tion of 1876, brought a suit in 1894 during 

'the lifetime of their mother for a deolara* 
tion that the alienation made by their 

• maternal grandmother in 1876 and the fur- 
Either alienation made by the transferee in 

8. Qobiodoerayati Singh v, Shyam Lall Singh, 
{19$l) 18 A I R P 0 89=131 I 0 75S=e8 1 A 
13B=68 Oal 1187 (P 0). 

4. Bolo T, KokUn, (1980) 17 A I R P Q 370=197 

1 0 787=57 I A 835=11 Lah 657 (P C), 

5. Bhsgwante v« Snkbl, (1899) 33 Ail 33=1899 

AWN 169 (FB). 


1393 were void as sgainsb them and that 
they were entitled, after the death of their 
mother, to possession of the disputed pro- 
perty. The lower Courts held that the suit 
was barred by limitation as it wa8 brought 
more than sis years after the alienatioD of 
1876. On second appeal the decision was 
reversed. Their Lordships held that the 
plaintiffs* right to impugn their grand, 
mother's alienation did not accrue until 
either they were born or their grandmother 
died and they being all minors when the 
suit wae brought, it was within time. Their 

Lordships observed : 

As regards Art. 120, ^hes the Legislature said 
that a suit may be brought elz years Irom the 
time wbeu the right to sue accrues, 1 think It 
clearly meant the right to sue of the plaiutifibira. 
teU or some one through ^hom be claims, uot a 
right of somebody else to eoe tb rough nbom the 
plainUd docs not claim. 

As one reversioner does not claim through 
or derive bis title from another, their 
Lordships held that though the plaintiffs' 
mother's right to sue for a declaration 
might have been barred, tbe plaintiffs' right 
which was quite independeDt of their 
mother's right was not barred. Tbe ratio 
deoideudi of decision was that the plaintiffs 
acquired a new right at their birth. In the 
present case the position is quite different. 
It cannot be said that tbe plaintiff here by 
bis purohaae of Sod September 1929, ao. 
quired any new right. It has been argued 
by Mr. A. E. Boy that tbe purchaser at a 
rent sale cannot be said to be the represen* 
tative-in. interest of tbe judgment-debtor. 
Indeed the purchaser at a rent sale acquires 
not merely the right, title and interest of 
the judgment-debtor but the teDure itself 
free from encumbrances oreated by tbe 
judgment-debtor. But this does not mean 
that the purchaser acquires any new right 
independently of the judgment. debtor. He 
certainly stands in the shoes of the judg. 
ment-debtor except so far as statute gives 
him the right to avoid eucumbrances creat- 
ed by the latter. Here, however, we are 
concerned not with the entire bundle of 
rights possessed by the plaintiff aspurohaser 
but with tbe right asserted by him in this 
suit, VIZ. the right to claim eobauoement 
of rent wbioh is said to have been infringed. 
Tbe Record of Bights affected nob merely 
tbe rights of the tenure-holder for tbe time 
being but the tenure itself. In other words, 
whoever would take tbe tenure by whatever 
process it may be, muet hold it subject to 
the statutory limitations imposed by the 
Record of Bights. 8o when the plaintiff pur- 
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|Cbas6d the tenure in September 1929 he 
took it Bubject to the limitations imposed by 
the Eecord of Rights. No fresh right accrued 
to him to sue for a declaration that the 
Eecord of Eights was wrong. In my opinion, 
therefore, the suit is barred by limitation 
[Under Art. 120. 

It has been contended by Mr. A. K. Eoy 
that the actual relief sought by the plaintiff 
is that it may be declared that the defen* 
dant s bolding is liable to enbaneemeDt of 
rent and not that the Eecord of Bights is 
wrong. Even assuming that we may look 
at the form and not to the substance of the 
plaint, there will in that case be no cause 
of action for the suit, because since the 
entry in the Eecord of Bights there has 


Eecord of Eights, such as it was, would ocy 
doubt pass to the eiecution purchaser, but 
if it was already barred before the rent sale, 
it could neither be revived nor created 
afresh by plaintiff’s purchase. I can find 
nothing in the wording of Art. 120 to com* 
pel ns to hold that a statutory right of 
enhancement which has passed from a 
judgment. debtor to an auction. purchaser 
becomes a new right merely because the 
latter is not bound by any encumbrancer 
that the former may have created, or that 
the right of the landlord to challlnge the 
Eecord of Eights can be kept indefinitely 
open by transfers of the landlord’s interest, 
s.g./r.e. Appeal allowed^ 


been no further infringement of the right to 
claim enhancement of rent. In that view 
the suit will be liable to be thrown out for 
want of cause of action. In the result, I 
would allow the appeal and dismiss the 
suit; but in the circumstances parties should 
bear their own costs throughout. 

Dbarle J, — I agree. The lower Courts 
rightly held that the suit did not come 
within Arts. 93 and 131, Limitation Act; 
and as regards Art. 120, which was appli* 
cable to the case, they considered that time 
ran against the plaintiff from the time of 
his purchase in 1929. The suit was rightly 
regarded by the lower Appellate Court as 
essentially a suit for a declaration that the 
Eecord of Bights is incorrect/' the ^VeaV 
cause of action being cloud over the 
plaintiff’s title to enhance rent. i. e. in the 
settlement record.” There is no dispute that 
a suit brought upon such a challenge in the 
Record of Bights must where there is no 
change of landlords be brought within six 
years of the final publication. The land* 
lord’s right to enhance the rent of an ooou* 
pancy raiyat corresponds to a statutory 
incident of the occupancy holding, and 
passes to hie pnrobaser along with his other 
rights as landlord. I cannot see bow any 
transfer of this right, whether yolnntary 
or otherwise, can operate to create a now 
right to get the relevant entry in the Eecord 
of Bights declared to be wrong, for other- 
wise, all that a landlord who lets an adverse 
entry in the Eecord of Bights stand nnobal* 
lenged for six years need do is to make a 
benami transfer. What the plaintiff pur* 
chased in execution of the rent decree was 
the previous landlord’s interest in the bold- 
ing free of any encumbrances created by 
that or previous landlords. The right of the 
landlord for the time being to assail the 
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Harries C. J. and Manobar Lall J. 

Apurba Krishna Milra — Plaintiff — 

Appellant, 

V. 

Suhhanand Chaudkuri and others — 
Defendants — Bespondents, 

Appeal No. 158 of 1936, Decided on 
17tb January 1939, from original decree of 
Addl. Bub.Judge, Muzaffarpur, D/* 2Dd' 
March 1936. 

(ft) Interest ~ Rftte cf ~ Rftte in each case 
dependa upon fftcU and circumatancai. 

Bate of iaterost in each case depends upon its 
own facts and oireumstanoas and aliboaghiDsoi&e 
cases the Courts have allowed simple rate of in- 
terest and in other cases the Coarts have allowed* 
compound rate of interest, at varying raUs, it la 
impossible to lav down anv hard and fast lule. . 

(Pets 01, 9) 

(b) Hindu Law « Joint family ^ Dehll ^ 
Borrower eul juris Onus is on coparcener 
esiablisb that bargain was vitiated by fraud or 
undue influence* 

,ln the case of legal necessity where adjoint 
family Is cooceroed, it is upon the lender to esW 
bllsb that there was legal necessity for the intu^ 
agreed upon. But when the borrower la fuiiuna 
the onus is upon the coparcener to establiBb tbM 
the bargain into which ho entered was vitiated by 
fraud, undue influence, coercion or things of ^ 
similar nature. [P Sfi4 0 IJ 

(c) Interest — Ample security— Merely from 
ihU 12 per cent, compound interest held uot 


excessive* 


Merely from the fact that there is amples 60 urity» 
It cannot be held that 19 per cent, compound m* 
torest is ezeUsive : A I B P 0 60, ^ ; 

AI B 291S Cal 383, held icfong. (P 0 a r 

P fiDO U IJ 

(d) Hindu Law-AlieoaUon-Father-Afte^ 
horn son cannot challenge .alienation to extent 
to which it has already been made* 

An after-born eon can only acquire an 
in the property which exists on the date of 
birth. If a property has already been allena^ 
part or in whole, he cannot succeed to tne 
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bat caa bara &d iDter<>st id that property 
only to the exteot to which it exists. Id the case 
ofaldAM, for iDsUnco, for 999 years, iheaiter-borD 
600 can ooly aucceed to the remainder. lo case of 
a mortgage the after-born son can only succeed to 
ei^iiUy of redemptioo ; but io either case be cannot 
cballenge tbe transfer to the extent to which it 
has already been made ; AIR 29S6FC 964, Rfl. on^ 

tP 656 C 1. 9) 

8. M. Mallick, A. K. Mitra, B.C. De aod 
8. C. Cbakraburty — /or Appellant. 

L. E. Jb&, P. Jba and S. K. Mitra — 

/or JRespondenti, 

Hanohap Lall J, — This is ao appsal 
by tbe plaintiff against a decisioD of tbe 
learned Sobordioate Judge dated Sod March 
1936» by tvbiob be decreed io part tbe suit 
of the plaiotiff, which was ioetituted to 
recorer bis dues oo tbe basts of two CDort> 
gage bonds dated 16th February 1926 and 
11th NoTCcnber 1927. Tbe dofeodanta bayo 
also preferred a cross objection. Tbe appeal 
and tbe cross objection are both cooceroed 
with the question of ioterest. The learned 
Subordioate Judge decreed tbe interest in 
fayour of tbe plaintiff on tbe tyvo bonds at 
the rate of 10 annas per cent, per menBem 
with yearly rests instead of 12 per cent, 
per mensem with yearly rests in tbe case 
of tbe 6ret bond of 1926 and ISi per cent, 
with yearly rests in tbe case of tbe second 
bond of 1927 as claimed by tbo plaintiff ; 
hence tbe appeal on behalf of tbo plaintiff 
before nsi 

The defendants, on tbe other band, by 
tbeir cross objection seek to reduce tbe 
interest decreed by the Court below to 
simple instead of compound with yearly 
rests. Tbe suit was institated on 20tb De. 
camber 1934; the principal contest between 
the parties on the matter which is now 
before ns, was as to whether there was no 
legal juatiffcatioD for charging the rate of 
interest as stated in tbe two bonds. It wap 
also pleaded that under tbe Usorioos Loans 
Act tbe transaction as to tbe rate of interest 
was bard, nnooneoionable and unfair, be- 
tween the parties, and, that the plaintiff 
bad taken adyantage of bis relationship 
with defendant 1, who is now ooDtesting tbe 
ease, and bis father, since deceased. 

A large number of oases, which baye 
oentred round the question of iotereet 
which are usually cited, were placed before 
us on behalf of the parties. But it is 
aow well settled, as was pointed out by the 
Iterned Bubordinate Judge in tbe course of 
^ judgment under appeal, that each case 
depends upon ita own facts and oiroom- 
tstanoea, and that although in some oases 


tbe Courts bays allowed simple rate of in.[ 
terest and in other cases the Courts bave^ 
allowed compound rate of interest, at! 
yaryiug rates, it is impossible to lay down, 
any bard aod fast rule. Tbe question as tC' 
what is a '' commercial rate of interest 
was decided by tbeir Lordships of tbe Priyy 
Council ID 7 Pat 294^ where the earlier 
releyaot cases were reviewed. It is well to 
bear tbe observations of Viscount Bomner 
in this case aa to tbe meaning of tbe words 
to borrow upon reasonable commercial 
terms " in order to decide tbo matters in 
issue. It is a matter of common experience 
in this Court that it U usual for rates of 
interest to be charged upon secured loans 
amounting to one per cent, per mensem, and 
in some circumstances even going as high 
as two per cent, per mensem compound : see 
10 P L T 430.’ Cooeideriog tbe eircum. 
stances io the present case, I do not see 
anything unusual iu tbe plaintiff having 
charged interest at che compound rate at 
twelve per cent. 


Tbe learned advocate for tbe respoDdents 
bas relied upon a number of documents to 
show that in tbe transactions covered by 
those documents interest at simple rate wae 
charged : for instance, Ex. A (1) is a mort* 
gage bond of tbe year 1922 executed by 
Kisbore Cbaudbury in favour of Indra* 
narain Ojha of Nawada where interest at 
the simple rate of 10 aonas pot cent, was 
charged ; but tbe evidence of witness 2 for 
tbe defendants shows that tbe mortgagor 
was related to the mortgagee ; Ex. A at 
p. 10 of Part III of tbe paper book ie 
another mortgage bond of tbe year 1919 
executed by one Chandra Narayan Chaud. 
bury in favour %f Jatashanker Cbaudburi 
where tbe interest agreed upon was only 8 
annas per cent, : similarly, Ex. A (10) is a 
mortgage bond of tbe year 1921 where 
interest at the rate of 11 annas per coot, 
was agreed to be paid: Ex. A (3), tbe mort. 
gage bond of the year 1923, where iuterost 
at tbe rate of 10 annas per cent, was agreed 
to be paid ; and. lastly, Ex. A (8) of the 
year 1930, that is four years. after the date 
of tbe transaction in suit shows that a sum 
of Rs. 10,000 was borrowed at the rate of 
8 annas per cent. Attention was also called 
to tbe evidence of a number of wituessos 
for the defendants who say ip general terms 

Klnksr, (1998) IS AIR 
^ ° 834-66 1 A 66 

Bbarrunnlwa, (1999) 
le AIR Pet 888«slld I 0 ilQslO P L T 4S(L 
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that the customary rate of Interest in the 
locality where the defendants reside is 8 to 
10 annas per cent, simple. Bat, in my opi- 
nioD, this evidence, both oral and docomen* 
fcary, is wholly insofficient to enable us to 
come to a decision as to whether in this 
particular case the transaction between the 
mortgagor and the mortgagee was or was 
not unfair. It is no doubt that in the case of 
legal necessity where a joint family is con* 
cerned, it is upon the lender to establish 
that there was legal necessity for the 
Interest argeed upon. But when the bor. 
{rower is sui juris as in the case of the bond 
k)f 1937, the onus is npon the defendant to 
jestablish that the bargain into which he 
lentered was vitiated by frand, undue infiu* 
eoee, coercion or things of a similar nature. 

To take up the bond of 16th February 
1926 first, it appears that the mortgagors, 
the father of defendant 1 and defendant 1, 
were under an undoubted necessity to raise 
the amount to pay off a decretal amount of 
a certain decree in execution of which pro- 
petty was pot up for sale on 2nd March 
1926. It is not argued before us that there 
was no necessity for the loan. The neces- 
eity is obvious. But it is argued that there 
was no necessity for agreeing to pay interest 
at snch a high rate, that is to say 12 per 
cent, compoundable with annual rests. The 
learned advocate for the respondents relied 
upon a number of bandootes which were 
executed by bis client or by the father of 
defendant 1 between the date of the first 
docnment of Febrnary 1^26 and the date 
of the second document of November 1927. 
In these handnotes the plaintiff himself 
has charged interest at the simple rate of 
12 to 13 per cent. It was therefore argued 
that when the plaintiff himself charged the 
defendant on unsecured loans at simple rate 
of interest this was sufficient to establish 
that an agreement to pay compound rate of 
interest on secured loans was wholly beyond 
the capacity of the father as the head of the 
joint Hindu family. But it is obvious that 
these loans on handnotes were short term 
loans which were intended by parties to be 
repaid within a short time and when the 
loans were not paid, it is clear from the 
facts of the case that the lender insisted 
upon a security, and accordingly be took the 
security well knowing that there would be 
difficulty in realizing the amount due on 
the bonds without recourse to a Court of law. 
Some handnotes were executed even after 
November 1927 in favour of the plaintiff 
by the defendants which were again at the 


simple rate of interest. These handnotes 
would clearly indicate that when the loans 
were taken for a short time, the interest 
agreed between the parties was at the simple 
rate, and these also establish that the 
plaintiff was not taking any undue advan. 
tage of the position of the borrowers. 

It was argued that the plaintiff was a 
pleader of the defendants and of their family 
and was instrumental in July 1925 in 
effecting a reconciliation between the father 
and the son, and, therefore, it was sogges. 
ted that he was in a position to dominate 
the will of his clients. I do not find any evi- 
denee of a satisfactory character upon the 
record which would establish this sugges* 
tioQ even remotely. The evidence on the 
other hand, such as it is, is exactly to the 
contrary. As I have just shown, loans for 
short terms were advanced on tbebaudnotes 
upon the ordinary simple rate of interest. 
It also appears that the plaintiff came to 
the rescue of the defendants when their pro* 
perties were put up for sale and advanced 
the money from time to time to meet their 
necessities. The plaintiff and the defendants 
were at arms length and the latter knew 
the terms upon which the loans could be 
advanced or were available to the defeo* 
dants from the plaintiff. If indeed the loans 
were available to the defendant upon very 
much easier terms in his locality, it is diffi* 
oult to understand why he or his father 
would allow the properties to be in peril 
and wait till the very last date in February 
1926 when be could secure the money only 
from the plaintiff. Upon a review of the oral 
and doonmeutary evideaoOj I am satisfied 
that the rate of interest agreed upon in the 
bond of February 1926 is a fair reasonable 
rate of interest and that the joint family of 
defendants is liable to meet the debts 
Secured by the bond. It was faintly argued 
that there being ample security the rata of 
interest mast be held to be high. This con.) 
teution is no doubt based upon an earlier 
Calcutta case, 42 Cal 690,* but their 
ships of the Privy Council in 6 P L T 72 
have negatived this contention. In the case 
cited it is stated : 

Thdr Lordships think It right to th^ 

the jodgmeot now prononoeed is not In aoc»M 
with the prinolples laid down by the 
Ci ril Court oi Oalcutta in 49 Cal 60CP that whege 

8. Abdul Majeed v. Kaherode Ohtndw, 
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kb^rd b ample Security the execution o( excessive 
{aod usurious interest io itself raises a presumptioo 
(of undue influence v?bich it requires very little 
'evidence to subsiantUte/ Tbeir Lordships thick 
kbii decision to be wrong. There is no such pre> 
Isumption until the question has first been settled 
.as to the lender being in a position to domiDate 
the borrower's will. 

Id the present case I have already held 
that the plaintiff was not in a position to 
, dominate the will of the defendant or bis 
father. Therefore the fact that the security 
may have been sufficient is no ground for 
IboIdiDg that the compound rate of interest 
was anjastiffed. 

With regard to the second bond of 1927, 
it appears that defendant 2 was born some 
time after November 1927, and therefore 
he was not in existence on the date when 
defendant 1 executed the document. In this 
state of affairs, it is not open to defendant 2 
to challenge the validity of the mortgage of 
November 1927. As an anthority (or this 
proposition, $ee 52 I A 443^ where in oir* 
onmstances like the present, it was held 
that the only joint family estate to an in. 
terest in which the after.born sncceeded 
was an interest which to the extent of the 
two mortgages in that case had already 
been alienated. Mr. Jha for the defendants* 
respondents, relying upon a commentary 
in Edn. 10 of Mayne's Hindu Law, para* 
graph 399| sought to distingaish this case 
by saying that the observations in the 
Privy Council case were not necessary for 
the decision of the case before their Lord* 
ships, or in any event, their Lordships had 
not given their deoIsioQ after considering 
the available Indian authorities on the 
point. It is enough to say that it is not 
I^rmiBsible to this Court to treat the deoi* 
sion of their Lordships of the 3adioiaI 
Committee in the manner in which we are 
asked to do. Their Lordships have decided 
this point, and it is incumbent upon us to 
follow the decision. If I may say so respect- 
fully, I think the decision is in accord with 
the state of law which existed in India 
even before the commentary in qnestioD. 
In Edo. 7 of the same book at p. 449, the 
learned commentator came to this very 
conclusion. It is obvious to me that an 
after.born son can only acquire an interest 
in the property which exists on the date of 
his birth. If a property has already been 
alienated in part or in whole, he cannot 
succeed to the part alienated but can have 

6. Lai Bahadur v. Ambika Prasad, (19S6) lU 
A I R P 0 9e4ts;91 1 0 471si7 All 796 s fio 
I A 443=96 0 0 811 (P 0), 


an ioteresb io that property only to the 
extent to which it exists. In the case of a 
lease, for instance, for 999 years the after* 
born son can only succeed to the remainder. 
In the case of a mortgage the after. borni 
son can only succeed to the equity of re.| 
dempbioD ; but in either case he could not 
challenge the transfer to the extent to 
which It has already been made. 

It appears, however, that the Interest 
which is charged at 13^ per cent, compound 
is not justified. I do not see any change of 
circumstances io the state of this delen* 
dant which justifies a departure from the 
rate of interest agreed upon between the 
parties in February 1926. I would there* 
fore allow a decree to the plaintiff at the 
compound rate of interest at the same rate 
as in the bond of 1926, namely 12 per cent. 
For these reasons the appeal is allowed to 
this extent that the plaintiff will be en* 
titled to a mortgage decree to be drawn up 
on the two bonds with interest at 12 per 
cent, compounded annually. The period of 
grace will be fixed at one month from this 
date. The plaintiff will be entitled to re* 
ceive from the defendants and pay to them 
proportionate costs in proportion to the 
snccess in each Court. The cross objection 
is dismissed, fieliance was placed by the 
respondents on S. 11, Bibar MoDey*Ldoder$ 
Act ; but we are bound by the decision of 
the Full Bench of this Court in 20 P L T 
1.^ The appellants are entitled to a cerbi* 
ficate that the case involves a construction 
of certain Sections of the Government of 
India Act and is a fit one for appeal to the 
Federal Court. 

Harries G. J« — I agree. 

p.S./r.K. Appeal partly allowed^ 

6. Sadanaod Jha v, Aman Ebau, (1939) 9$ A 1 R 
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Harries 0. J, and Chaxterji J, 

/ ai Qobind Sirtoh and others — 

Defendants — Appellants, 


? . 

Pachkauri Bam and others, Plaintiffs 
and others, Defendants — 

. . Beapondenta. 

Appeal No. 128 of 1937, Deoided on 16th 
February 1939, from original decree ofSub. 
Judge. Gaya, D/. QQth May 1937. 

(a) Bibar MooeyleDdan Ac, (3 of 1938). 
Sa ll~S«ope* 

Goyernment 

A«i°Kfs 11. Bihar Moneylenders 

Aot, being repugnant to the proelBlone ot the 
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Usury Laws Repeal Act 28 of 1858, is void to the 
extent of the repugnancy : A I R 1939 Pat 56, 
Eel. on. [P 559 0 1 ) 

(b) Bihar Money-leodeM Act (3 of 1938)» 
Se i2— Se 12 gives complete dUcrction to Court 
in matter of re-opening of accounts. 

SecttoD 12» Bihar MoDey^lenders Act gives a 
complete discretioo to the Court in the matter of 
re-opening of the accounts between the parties. 

[P 559 0 1] 

Held upon the facts of the case that there was 
Dotbiog which would justify the Court Jutbeexer- 
else of its diseretioD. in re*opening the aceouote. 

[P 559 0 1] 

(c) Deed^Atteatation^Proof^Deed attested 
by more than two witneisei One attesting 
witness proving iU due execution and altesla* 
tion*— Mere feet that other attesting witness, 
subsequently examinedt does not formally 
prove attestation does not teed to presumptioo 
that he did not in fact attest- 

Where a deod is attested by more than two wit* 
nesses and one of the attesting witnesses proves its 
due execution and attestation* aud. on bis evidence, 
the deed is marked as an exhibit without objec* 
tioD. the mere fact that other attesting witness, 
who is subsequently examined, does not formally 
prove attestation, does not give rise to a presump* 
tioD that he did not in fact attest the deed. 

(P 659 0 1] 

(d) Mortgage ^ Coostruclion ~ Payment of 
interest^Stipulation to pay interest, not only 
up to stipulated period, but up to repayment of 
entire debt held proved- 

The relevant provisions in a mortgage bond 
were: "We declare that we shall repay Re. 3,600 
aforesaid together with interest at Re- 1*1-0 per 
hundred rupees per month on the full moon of 
Jeth 1333 in full and in one lump sum. We shall 
pay the Interest, whatever it may be, on the said 
sum every year to the said creditors. In the event 
of non-payment the said yearly interest shall be 
treated as principal and we shall also pay interest 
thereon at the above rate and till the date of pay* 
ment the interest and compound interest shall 
continue to be treated as priooipal year after year 
and interest at the above rate shall continue to 
run thereon-" It was contended that there was no 
provision for payment of interest alter the stipu* 
lated period: 

Held that the words did not admit of any 
other construction than that the principal with 
interest at the stipulated rate was to be paid in 
one lumpsum on tbefull moon day of Jeth 1333 and 
thereafter compound interest was to be calculated 
at the end of every year at the stipulated rate and 
the interest would run till the repayment of the 
entire debt: SS I A 299 (PO), Disiing, [P 668 0 1] 

(e) Mortgage Construction ~ Payment of 
interest — Covenant to pay interest after the 
stipulated period held proved* 

The relevant provisions in a mortgage bond 
were: "We do declare that we shall repay Rupees 
1600 aforesaid besides Interest at 1 per cent, per 
mensem on full moon day of Baisakh 1398, Fasli- 
In the event of non-payment, wo shall continue to 
pay the annual interest every year. In the event 
of non-payment of interest, the anDual interest 
shall every year be treated as priocipal and we 
shall pay interest and compound interest thereon 
also till the date of repayment." It was contended 
that there was no provision for pay ment of interest 
after the stipulated period : 


Held that the words were so clear that it wis 
impossible to hold that there was no covenant for 
payment of interest after the stipulated nerlod* do 
I A 299 (PC). Dieting. ^ (P^668 6 2) 

Ehurshaid HusDain and B. Misra ^ 

for Appellants. 
Eajkishore Prasad — for Respondents. 


Chat ter ji J. — This appeal arises out of 
a suit brought to enforce two simple mort* 
gages executed by defendants 1 and 2, one 
OD ith October 1923, for Ba. 2500 carrying 
compound interest at Be. 1-1.0 per cent- 
per mensem with yearly rests and the other 


on 24th April 1930, for Bs. 1800 carrying 
oompound interest at 1 per cent, per men- 
Bern with yearly rests. Defendants 1, 2 and 
3 are brothers. Defendant 4 is the son of 
defendanb 1. Defendants 5 and 6 are the 
BODS of defeudant 3 and defendant 7 is the 
son of defendant 5. All these defendants 
are members of a joint Mitakebara family 
of which defendant 1 is the karta. Defen- 
dant 7 ia a subsequent mortgagee. The suit 
was contested by defendants 3 to 7 mainly 
on the grounds that the mortgages were 
inyalid (or want of legal necessity and that 
the rate of interest was excessiyo. The 
learned Subordinate Judge who heard the 
suit has decreed it and defendants 3 to 7 
bay 6 preferred this appeal. 

The first point urged on behalf of the 
appellants is that there was no legal neces- 
sity (or the axeention of either of the mort- 
gage bonds in suit. The first mortgage 
bond, Ex. 5, of which the consideration was 
Bs. 2500, recites that Bs. 1500 was required 
to pay off an earlier mortgage debt due to 
one Lai Bahadur Singh on a registered bond 
dated 3rd April 1922, and the remaining 
Bs. 1000 was due to the mortgagees (plain* 
tiffs), after some remission on several bonds 
and a hand note executed by defendant 1» 
The earlier mortgage in favour of Lai 
Bahadur Singh was executed by the threo 
brothers, defeudantB 1, 2 and 8. So the 
debt due on that mortgage was antecedent 
debt binding on defendants 4 to 7. The 
plaintiffs have proved that this debt was 
satisfied on payment of Bs. 1500 out of the 
consideration of Ex. 5 and they have pro- 
duced the satisfied bond. Accordingly, all 
the defendants are liable under the mort* 
gage bond Ex. 5 so far as this sum or 
Bupeea 1500 is ooncerned. 

As regards the remaining Ea. 1,000, the 
plaintiffs have produced the earlier bonds 
Ex. 2 series and hand note Ex. 
were all executed by defendant 1. 
debts due on these transaotions do not come 
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^nder the category of antecedent debti and 
therefore the plaintiffs have got to estab. 
lieb legal necessity for the same. The 
genalneness of the doonments has not been 
disputed. Plaintiff 2 (P. W. 1) stated that 
defendant 1 borrowed money from him 
onder simple bonds and band note for 
meeting costs of gilandazi supplied by him 
and costs of Gollectorate partition and also 
(or oultiratioD expenses. This statement is 
supported by the recitals in the said bonds 
Ex. 2 series and hand note Ex. 3. The only 
attack on the evidence of this witness is 
that in bis cross examination be said that 
witbont looking to the bonds and band, 
note he could not say lor what particular 
purposes the loane were taken. This is quite 
* natural because there were several transac. 
tions wbiob took place many years ago. 
The witness however did state the purposes 
for which the loane were taken, and hie 
etatement as I have already eaid, is sup. 
ported by the recitals in the documents. 
Our attention bae been drawn to the evi* 
dence of P. W. 4 who stated that defeo^ 
dant 1 borrowed money under the bonds 
Exs. 2 and 2 (a) for payment of Govern* 
ment revenue aud for pnrcbase of seede as 
also for cultivation expenses whereas the 
recitals in these bonds show that the loans 
were taken for the coat of partition of village 
Eojhi. The different statements made by 
tbe witness in his cross examination show 
that he really knew oothiog of those trans. 
actions though of course he attested tbe 
bonds. It 19 to be borne in mind that though 
the earlier bonds. Ex. 2 series and hand 
note, Ex. 9 were executed by defendant 1 
alonei the mortgage bond, Ex. 5 was exe- 
outed by both defendant 1 and defendant 2. 
If the loans under the bonds. Ex. 2 series 
and band note. Ex. 3 were taken by defen. 
dant 1 lor his own personal needs and 
not for family necessity, it is difficult to 
understand why defendant 2 would admit 
tbe liability for these loans. Taking this 
fact into consideration along with tbe evi* 
dence of P. W. 1. 1 have no reason to doubt 
that the sum of Rs. 1.000 whiob was due 
to the plaiutiffs on the earlier transaotioDs 
tepreseuted the defendants* family debt. 
Thus the entire oonsideration of tbe nrat 
mortgage (Ex, 6) is proved to have been 
required for purposes binding on the joint 
family. 

The next mortgage bond, Ex. 6 (a) of 
which the consideration wasBs. 1,800 re* 
cites that tbe money was required for the 
marriage expenses of tbe daughter of defon* 


dant 1. P. W. 1 has stated in bis evidence 
that defendants 1 and 2 required this 
money for payment of tilak in connexion 
with tbe marriage of the second daughter 
of defendant 1. P. W. 5 however has made 
a statement to tbe effect that tbe marriage 
took place not about the time of tbe execu- 
tion of tbe mortgage bond but at least three 
years later. Defendant 5 (D. W. 1). on the 
other band has stated in bis evidence that 
the marriage was performed about two 
years back. Relying on tbe aforesaid state- 
ment of P. W. 5, it is oontended that tbe 
daughter of defendant 1 was married some 
years after the execution of Ex. 5 (a), and 
therefore the family could uot have been 
under any necessity to borrow any money 
for the purpose at that time. Indeed this 
contentioD would have some force, if tbe 
statement of P. W. 5 were to be accepted 
as perfectly accurate. But some allowance 
must be made for the lapse of time after 
which be came to depose to tbe (act. What 
is important to be borne in mind is that in 
tbe bond itself, which was executed not by 
defendant 1 alone but also by defendant 2, 
there is a specific recital that the money was 
required for the marriage of the daughter 
of defendant 1. The defendants' own evi- 
dence shows that they have got aocoant 
books ip whiob the expenses incurred in 
coDDeotion with tbe marriage were entered, 
but those accounts have not been produced. 
Among tbe contesting defendants defen. 
dant 3 would have been tbe most com* 
petent witness in tbe case but he has been 
withheld. In these circumstances, I am not 
prepared to differ from tbe learned Sub- 
ordinate Judge's finding that the sum of 
Re. 1,800 was really for the expenses of 
the marriage of the daughter of defendant 1 . 

It has been strenuously argued by Mr. 
Ehurshaid Huanain that the defendants 
have adduced evidence to show that the 
moome of their family properties would be 
6,000 to Be. 6,000 a year, and therefore 
they were in fairly afllnent circumstances 
BO tbat thoro woold be no aecessity to bor. 
row any money for tbe marriage exponaesl 
But to this contention the eimple answer ia 
that tbe aooonntB in tbe poasession of the 
defendant whiob would have been the best 
evidence on the point’bave boon withheld 
It has been contended that the evidence of 
the defendants shows that Bs. fiOO onlv 
was paid as tilak on the occasion of the 
marnage of the daughter of defendant 1 . 
This contention is also met by the same 
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The next contention raised related to the 
rate of interest. So far as the first mort- 
gage, Ex. 0 is concerned, it appears that 
the earlier mortgage in favonr of Lai Baha- 
dur carried compound interest at Ee. 1-8-0 
per cent, per mensem ^ith yearly rests and 
the loans on the plaintiffs’ earlier bonds, 
Ex. 2 series also carried compound interest 
at similar rate; and the loan on the band, 
note Ex. 3, which was for Bs. 50 only, 
carried simple interest at Be. 1.8.0 per 
mensem. It was therefore quite prudent on 
the part of defendants 1 and 2 to create 
the mortgage, Ex. 5, on compound interest 
at Be. 1-1-0 per cent, per mensem with 
yearly rests. It should be observed here 
that in the plaint the plaintiffs have claim, 
ed compound interest at 1 per cent, and 
not fie. 1.1.0 per cent. As regards the 
second mortgage, Ex- 5 (a) the plaintiffs 
have adduced evidence to prove that the 
usual rate of interest varies from 1 per 
cent, to 2 per cent, per mensem compound^ 
able every year. This eyidence receives 
support from the earlier transactions com. 
mencing with the mortgage in favour of 
Lai Bahadur. There is no reliable evidence 
on the side of the defendants to prove that 
compound interest at 1 per cent, per men. 
aem with yearly rests is excessive. 

The next contention raised by Mr. Ehur. 
shaid Eusnain is that upon a proper con. 
stroctioD of the two mortgage bonds, Ex. 5 
and Ex. 5 (a), there appear to be no pro- 
visions for payment of interest after the 
stipulated period. The relevant provisions 
in the bond, Ex- 5 are : 

We declare that we shall repay Bs. 2500 afore, 
said together with interest at Be. 1*1*0 per hnii* 
dred rupees per coonth on the full moon day of 
Jeth 1382 in full and in one lump som. We shall 
pay the interest whatever It may be on the said 
sum every year to the said creditors. In the event 
of non-payment, the said yearly interest shall he 
treated as principal and we shall also pay interest 
thereon at the above rate and till the date of pay* 
znent the interest on oompoond Interest shall con* 
tinne to be treated as principal year after year and 
interest at the above rate shall continne to ran 
thereon. 

These words to my mind are plain enough 
and do not admit of any other construction 
than that the principal with interest at 
the stipulated rate was to be paid in one 
lump on the full moon day of Jeth 1332 
and thereafter compound interest was to 
be calculated at the end of every year at 
the stipulated rate and the interest would 
run till repayment of the entire debt. 
Turning to the next bond, Ex. 5 (a), the 
provisions are as follows; 


€ do declare that we shall repay Bs. 1800 
aforesaid besides interest atl perceot. per mensem 
on fall moon day of Baisakh 1&38 Faall. In the 
event of non-payment, we shall cooUnae to my 
the annual interest every year. In the event of n^. 
payment of interest, the annaal interest shall 
every year be treated as principal and we shall pay 
interest and eomponnd interest thereon also till 
the date of repayment. 

Here again the words are so clear that it 
is impossible to bold that there was no! 
coyenant for payment of interest after th^ 
stipulated period. In this connexion MrJ 
Khursbaid Husnain has referred to a 
decision of the Judicial Committee in 17 
AU 511,^ in which upon a construction of 
the terms of the mortgage bond before 
their Lordships it was held that there was 
DO covenant for payment of interest after 
the stipulated period. The releyant provi* ' 
sions of that bond were as follows : 


1 promise that I shall pay the said money, with 
interest at the rate of Re. l«4-0 per cent, per 
mensem, in two years; that interest shall be paid 
six^monthly; that in case of default In payment 
of Interest on the expiry of any six months, it will 
be treated as principal and being Incladed In the 
principal shaU bear interest at the said rate ; that 
the compoand interest shall also be added six* 
monthly to the principal. 

From these provisions, their Lordships 
held that the stipulation regarding pay. 
ment of compound interest at the end of 
every six znontba applied to the period of 
two years which was fixed for (he payment 
of the debt, and there was no provision 
for payment of any interest after the expiry 
of that period. Id the present case, as I 
have already pointed out, there are clear 
provisions in both the bonds regarding 
payment of interest after the stipulated 
period- The next point raised by Mr- 
Ehursbaid Eusnain is that there is no 
legal proof of the attestation of the mort- 
gage bonds, Exs. 5 and 5 (a). The bonds on 
their very face purport to be attested by 
more than two witnesses. One of the 
attesting witnesses to the first bond was 
ilahadeo Lai (P. W- 2)- He proved its due 
execution and attestation and^ on his evi- 
dence it was marked Ex. 6 without objec. 
tion. Jageehar Bam (P. W. 3), an attesting 
witness to the other bond, proved ite due 
execution and attestation, and on his evi- 
de^ce it was marted Ex. 5 (a), withoDi 
objection. Now, what happened was that 
Bam. another attesting witness to 
the first bond. Ex. 5 was examined as 
P, W. 4 and he did not formally prove 
attestation. The ob vions reason is that it 

- 1. Cb-jmal Dm t. Brlj 

AU 611=83 I A 199=6 Sar 634 (P 0). 
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was not tboDghfc necessary in view of tbo 
fact that the bond was already marked as 
£z. 5 without objection on the e?idence 
of F. W. 2. The point taken by Ur. Ehur. 
ahaid Hnsnain ia that because Bansi Bam 
(P.W. 4) did not apeak of attestation of the 
bond, Ex. 5, it most be presumed that he 
!did not in fact attest. There la do sobstance 
'in this contention. 


The last point raised is that under the 
provisions of S. 11, Bihar Money. lenders 
Act (III of 1938} which came into force in 
July 1938 was expressly made retrospective 
in its operation, the plaintiffs are not enti* 
tied to recover as Interest any sum exceed* 
ing the principal amount secured by the 
mortgage bonds in suit. But it has been 
held by a Full Bench of this Court in 20 
P L T 1,* that in view of the provisions of 
S. 107, Government of India Act. 1935, 
S. 11, Bihar Money-lenders Act, being re. 
iPugnant to the provisions of the Usury 
|Laws Bepeal Act (28 of 1855), is void to 
the extent of the repugnancy. Mr. Ehur* 
shaid Husnain has further urged that in 
any event under S. 12, Bihar Money.len* 
ders Act, the account should be re-opened 
and relief should be given to the defendants 
bot that Section gives a complete discretion 
to the Court in the matter. Upon the (acts 
of this case there is nothing which would 
j^tify the Court, in the exercise of its 
diseretioD, in re-opeoing the accounts. All 
the contentions raised by the appellants 
fail and I would therefore dismiss the ap- 
peal with costs. The learned advocate for 
the appellants prays for a certideate under 
B. 205 (1), Government of India Act, 1985. 
As this case involves a substantial question 
of law as to the interpretation of that Aot, 
let a certidcate be granted for leave to ap* 
peal to the Federal Court. 

Harries C« J*— I entirely agree. 

b>m./r.k. Appeal dismissed. 


a. Badaaaud Jha v. Aman Khsn, (1989)36 A 1 B 
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Ch, Bhuneshwar Prasad Singh — 
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v. 

Brijmohan Singh and others — 

Bespoodent 

Appeal No. 37 of 1937. Decided on 7i 
^flbruary 198.9 from originel deoree of Sul 
Judge, Arrab, D/. 10th October 1936. 


Mortgage — * Suit on — * Person in poiseition 
without any title loortgsging it to pay off 
Governroent duet and lo lave it from being told 
— Rightful owner subsequently eitablisbiug bis 
title end obtaining possession ^ Mortgagee 
bringing suit on bis mortgage against rightful 
owner is not entitled to mortgage . decree 
against estate — Nor Is be entitled lo money 
decree against rightful owner on equitable 
principle of salvage — Principle does not apply 
to ease of person who was never in possession 
of estate under any claim whatsoever and 
who is no more than mere lender. 


There I 9 ao equity only in favour of a person 
who Is in possession of an estate io good faith under 
a claim, which may afterwards turn out to be ud* 
founded, provided be has saved tbo estate from 
destruction and has preserved It, upon the prlncl* 
pic of salvage. But tbia principle cao have no ap* 
plication in favour of a person vrho has never been 
in possession of an estate under any claim wbatso* 
ever and who Is no more than a mere volunteer, 
mere lender. [P 663 C 1, 2) 

Whero a person holding possession of ao estate 
without any title to it borrows money by mort* 
gaging the property for tho purpose of paying ofl 
the Government revenue and cess due from tho 
estate, the non'payment of which would have ren* 
dered It liable to be sold, and thus preserve the 
estate and subsequently the rightful owner estab* 
lUbes bis title to the estate and obtains possession 
of it, the mortgagee bringing a suit on hU mort* 
gage against the true owner Is not entitled to a 
mortgage decree against the estate, as the mort* 
gago is not binding upon the estate, the mortgagor 
being a person having no title to alienate tho pro* 
party ; nor it be entitled to a money decree against 
the troo owner, who was not a party to the raort* 
gage sued upon, and who never contracted with 
blm (the mortgagee) to pay bade the money, 
which be advanced to a trespasser In wrongful 
possession of the estate. The equitable principle of 
salvage does not apply to hfs case as he wae never 
in possession of tbo estate under any claim but 
was a mere lender lending money to a trespasser ; 
SI Cal US (P C); (IS9S) A C 166 : (1S71) 6 0 <6 
P ?2S andS I A 7(P C), Disting. [P 663 0 IJ 

Dr. D. N. Milter for Sir M. N. Mukher^ 
jee, Gopal Prasad and Harinandan 
Singh — for Appellant. 

S. M. Mnlliok, 0. P. Sinha and K. K. 
Singh — for Sespondenis, 


lilfilionar Lall J. — This is an appeal 
by defendant 1 against the deoiaion of the 
learned Subordinate Judge of Atrah, dated 
lOth^ October 1936, decreeing in part the 
euit instituted by the pUintiff-respondenb 
to recover his dues on the basis of three 
mortgage bonds, all of the year 1929. 

A brief narration of the facts is necos 
sary to understand the points in contro- 
versy between the parties. One Tribeni 
Prasad, the admitted owner of the estate 
including the properties covered by the 
mortgages m aaib. died on 13th January 

Mt. Sahodra L.uer, Mb, Jogeshra Kner and 
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Mb. Dbaoa Kaer. In February 1916, the 
first two senior widows applied for regis- 
tration of the name of the appellant in the 
Land Registration Office on the allegation 
that he was adopted by Tribeni Prasad 
just before bis death. The application was 
opposed by Mb. Dbana Kaer who denied 
the story of adoption set up by the other 
two widows. In July 1916, the two senior 
widows pat in a petition to the Land 
Registration Deputy Collector withdraw, 
ing their application under 8. 42 alleging 
that in a summary procedore the claim of 
adoption cannot properly be adjudicated. 
The Court was struck with the peculiar 
position adopted by these two ladies but 
failed in inducing them to give eyidenoe as 
to the actual adoption. The two ladies 
stated that they did not wish to giye any 
eyidence in support of adoption nor did 
they deny it in toto. In these circnm. 
stances the Court held upon the materials, 
as were ayailable to him, that there had 
been no adoption, that the plea so set up 
was false, mischieyons and vexations and 
in the result ordered the registration of all 
the three widows as legal heirs of their 
deceased husband. No qnestion of actual 
possession arose because the dispute as to 
succession bad started immediately on the 
death of the last proprietor. The Court 
therefore in exercise of his power under 
8. 55, Land Registration Act, summarily 
determined the right of possession in favour 
of the three widows and ordered the entry 
of their names in the land registration 
department by bis order dated 2l8t July 
1916. The three widows then continued 
jointly in possession of the estate of their 
deceased husband, but by the year 1928 
the two senior widows had died and Mt. 
Dhana Kuer was in sole possession. The 
appellant having come to age, instituted a 
suit (Title Suit No. 18 of 1929} on 25th 
February 1929, for a declaration of his 
statuses an adopted son and for recovery 
of possession of tbe entire estate including 
the properties which are tbe subject of 
tbe mortgage bonds in this appeal. In 
that action be made as defendants Mt. 
Dbana Kuor and tbe reversioners of Tribeni 
Prasad, bis alleged adoptive father. The 
suit succeeded and the Court declared on 
4tb June 1932 that tbe appellant was the 
duly adopted eon of Tribeni Prasad as 
alleged by tbe senior widows in February 
1916, that tbe appellant was entitled to 
recover possession of the properties in suit 
and that Mt. Dhana Kuer was only entitled 


to recover mainteoanoe from the appellant 
The appellant was also given a decree for 
possession by dispossessing Mt. Dbana Kuer 
and future mesne profits from her, the 
amount to be determined subsequently. 
Against this decision there was an appeal 
to this Court on behalf of Mt. Dhana Euer, 
but we are informed that as a result of a 
compromise arrived at between tbe parties, 
she withdrew her appeal. 

In tbe meantime, on 12tb January 1929, 
Mt. Dbana Kuer exeonted a mortgage in 
favour of tbe plaintiff, reapondent to secure 
an advance to her of Bs. 800 on tbe seen, 
rity of certain properties which must now 
be held to have belonged to the appellant 
although wrongly in possession of Mt.Dbatia 
Euer. Tbe consideration for this mortgage 
was made up in this way. On 28th Septem. 
her 1928, Mt. Dhana Kuer had taken 
Bs. 205 from tbe plaintiff on tbe basis of a 
handnote in order to pay the Government 
revenue for September kist due from tbU 
estate. A farther advance of Bs. 560.1L0 
was taken on I2th January 1929, to meet 
the January kist of tbe Government dues. 
This along with the interest which was 
due on the handnote made up the amonnt 
of Bs. 800. The plaintiff has been able to 
show by prodnoing satisfactory dooomcn- 
tary evidence that with tbe % money bor- 
rowed from the plaintiff on this bond 
Goveroment revenue was paid by Dhana 
Euer. On 21st Maroh 1929, Dhana Euer 
borrowed from the plaintiff a farther sum 


of Bs. 2,000 under the second mortgage 
bond 10 the suit on the security of a portion 
of the estate of the appellant. The learned 
Subordinate Judge has fcuud that about 
Bs. 1500 was deposited on 28rd March 
1929 by Dhana Kuer out of the loan which 
she took from the plaintiff on the second 
bond to pay tbe Government revenue due 
from the estate. Rxs. 6 to 6 (g) and A (4J 
and A (5) show the total amount which 
was deposited on 33rd Match 1929 throngh 
the plaintiff. The balance of Ba. 600 was 
said to hare been advanced to Dbana Kner 
by tbe plaintiff to meet litigation expenses 
»nd other expenses as stated in Ex. 2 (aj. 

On 5th Jane 1929 the plaintiff again 
advanced a sum of Bs. 2,000 to Mt. 

Kuer under tbe last mortgage bond in the 
suit to pay the Government revenue for 
lone kist of 1929. Here again, the learned 
Subordinate Judge has found that more 
than Bs. 1900 was depo8itedbyBx3.dxU// 
So 3z (40) to meet the Government revenue 
iemand for June 1929 kist. The payment 
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^a 9 made thiotieli tbe plaintiff who baa 
produced tbe chftlaos. It ie therefore clear 
from reliable evidence adduced by the plain. 
-tiS that tbe GoveruoieDt dues from tbe 
appelUut's estate were paid by Dhaua Kuer 
with the uiooeys borrowed from tbe plain* 
as on tbe basis of tbe three bonds in suit, 
that the name of tbe plaintiff was inserted 
&d the person who paid tbe money in tbe 
chalaos and he appears bioiEelf as the actual 
payer in tbe list of cbalans. Tbe learned 
Subordinate Judge was satisded on tbe eyi. 
dence adduced by tbe plaintiff as well as 
from circumstances elicited from tbe eyl* 
denoe of tbe defendants themselres that 
there existed an undoubted necessity for 
tbe loan and also that there was bona fide 
enquiry by tbe plaintiff as to the existence 
of Buch a necessity. 

It was sought to be argued before us that 
Dbana Kuer had sufficient money in bet 
bands at the time of the loans and that 
there was no necessity for her to borrow 
any money from the plaintiff, far less on 
the exborbitant rate of interest agreed upon. 
But I am satisfied from a perusal of tbe 
erideoce and in particular from the non* 
production of tbe jama kbaracb account 
books of tbe defendant that the learned 
Subordinate Judge arrived at a right con* 
elusion when be held that Mt. Dbana Euer 
bad undoubted neceaeity to borrow the 
money and that she had no funds in her 
•possesdion on the relevant dates. Thesltn. 
atioD which then existed can eaeily be 
imagined. The evidence discloses that the 
appellant had then come to age and bad 
been able to induce the raiyats to stop pay. 
ment of rent to Mt* Dbana Kuer who in bis 
yiow (and as determined judicially later) 
was undoubtedly a trespasser. Mt. Dbana 
Euer was involved in fighting litigations 
with tbe appellant and money was required 
for that purpose also. Id these circum. 
stances it is Dstural to expect that tbe 
sources of revenue of Mt. Dbana Euer from 
the estate bad dried up. 

The appellant produced four receipts 
Exb. B to B(3) purporting to have been 
'Slanted by Mt. Dbana Euer for oolleotioDS 
remitted to her bearing dates 12th January 
1929. 29tb March 1929. 10th June 1929 
and September 1929. showing that sbe bad 
received from the Tabsildar Mathura Singh 
(D* W. 3) about Rs. 3700 as the rent ooU 
iected by him. It was therefore argued by 
tbe learned counsel for tbe appellant that 
when Mt. Dbana Eoer was in possession of 
^bout Bs. 4000 on tbe relevant dates in 
19$9 P/71 Sc 72 


1929, there was no necessity for her to 
have taken the loans in question. But do 
reliance can be placed upon these receipts. 
These receipts were not filed in tbe trial 
Court before D. W. 3 came into tbe wit* 
ness>box on 19th September 1936. Again, 
he produced tbe receipts without these 
being specifically called for from him. Tbe 
learned Subordinate Judge has pointed out 
that be is nnable to place reliance upon 
this witness specially because be did uot 
inform either the defendants or anybody 
else that be was in possession of these 
receipts. 1 agree with the trial Court that 
DO reliance can be placed on tbe evidence 
of ibis witness. It must therefore be held 


that tbe bulk of tbe money taken in loan 
from tbe plaintiff on tbe security of tbe 
mortgage bonds in suit was applied for tbe 
payment of Government revenue and oess 
due from tbe estate, tbe non. payment of 
which wonld have rendered tbe estate liable 
to be sold and that tbe deposit of tbe Govern* 
ment revenue and cess was for the preser. 
yatioD and benefit of tbe estate. Tbe learned 
Bubordinate Judge in these circumstaDces 
came to tbe conclusion that the mortgage 
bonds in suit could not be binding upon the 
estate because tbe mortgagor was a person 
who had no title to alienate the property 
of the appellant and therefore be refused 
to pass a mortgage decree in favour of the 
plaintiff. Tbe plaintiff bas preferred no 
appeal against this decision. In my opinioDi 
this view of tbe learned Subordinate Judge 
is correct. This was not seriously contested 
on behalf of the respondent. 

Tbe learned Subordinate Judge however 
proceeded to pass a money decree in favour 
of tbe plaintiff upon his view of tbe law 
that as the money advanced by the plaintiff 
was advanced by him in good faith to Mt. 
Dbana Euer and as the advances were made 
in tbe interest of and for tbe benefit of the 
estate of tbe appellant, tbe plaintiff was 
entitled to get back tbe money to bo re* 
covered from tbe estate in the hands of 


uotuuuttui* X ai(iUOUgU wunAgoB 

cannot be enforoed. The learned Subordi* 
nate Judge professed to rely upon tbe deoi. 
eioo of tbe Privy Connoil in 20 I A 160.^ 
In that oase the plaintiff was iu possession 
of a certain estate regarding which litiga- 
tion was pending between him and tbe 
defendant. Possesaion was decreed to bim 
by tbe High Court of Calcutta and during 
the period of his possession tbe p laintiff 

1 . Dak^hina Mobau v. Saroda Mohan. (1S94I ci 
Oal 142*20 1 A 160=6 Bar 366 IP 0). ' 
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bad paid GoTeroment revence to preserve 
the estate. It was also fotiod that the de» 
fendant baying actively interfered with the 
tenants of the estate, the plaintiff, as a 
resnlt of the obstrcction had received only 
trifling sum on account of rents and profits. 
After the decision of the High Court bad 
been reversed by the Privy Council, the 
defendant obtained possession of his estate, 
of which be was the rightful owner at all 
times. The plaintiff then instituted a suit 
to recover from the defendant the amount 
of the Government revenue and other 
charges which be bad paid during the 
period of bis possession. The High Court 
held that the plaintiff though in possession 
in the relevant period under a decree of the 
Court was in. wrongful possession and took 
the view that a person who is in wrongfnl 
possession is not entitled to recover sums 
paid on account of outgoings, although be 
may be able to use the payment (or the pur. 
pose of reducing the mesne profits. Against 
this decision an appeal was taken to the 
Privy Council and their Lordships held : 

Now il seems to their Lordships to be common 
jostice that when a proprietor in good faith pend* 
iog litigation makes the necessary payment (or tbs 
preservation of the estate in dispute, and the estate 
is afterwards adjodged to bis opponent, be should 
be recouped that be has so paid by the person who 
ultimately benefits by the payment, if be bae 
failed through any fault of bis own to reimburse 
bimscH out of the rents. .... The claim is in the 
nature of salvage, and it is to be observed that the 
law relating to sales for arrears of Government 
revenue recognises the equity of repayment in the 
case of a person who not being proprietor pays the 
Government revenue in good faith to protect a 
claim which afterwards turns out to be unfounded. 

The reference to the law relating to sales 
for arrears of Government revenue is obvi. 
ously to S. 9, Bevenue Sale Law of 1857. 
In my opinion, this case does not support 
the view taken by the learned Subordinate 
Jndge. The respondent is not a person in 
the position of the plaintiff io the Privy 
Council case. There is an equity only in 
favour of a person who is in possession of 
the estate in good faith under a claim which 
may afterwards turn out to be unfouuded 
provided he has saved the estate from des- 
truction and has preserved it upon the 
jprinciple of salvage. The present respon- 
'dent has never been in possession of the 
estate under soy claim whatsoever. He 
never paid the money on bis own behalf 
to preserve the estate in order to protect 
his claim. He was a mere lender who lent 
the money to Mt. Dbana Kuer. The rela» 
tion between him and her was that of a 
mere borrower and lender. He can only 


look to Dbana Kner and to her estate to 
pay him and to nobody else and to nothing 
else. 1 do not see what equity there can 
be in these circumstances in favour of 
the plaintiff against the estate of another 
person. 


In the coarse of the judgment, juat re- 
ferred to, their Lordships of the Privy 
Council made reference to the case in 
(1892) A C 166.* At p. 173 Lord Mac- 
naugbten has reviewed a number of earlier 
cases upon the law of salvage which show 
that in every case the person who, while 
in possession with apparent bona fide title* 
has preserved tbe estate, has been allowed 
either as a set off or as a claim the amount 
which had to be spent by him necessarily 
to preserve the thing which he has been 


ordered to hand back or has actually 
handed over to tbe real owner provided 
that be could not reimburse himself frour 
the rents and profits of tbe estate while in 
possession. In (1871) 6 C ds P 712,’ in an 
action of trover for goods belonging to tba 
assignees of bankrupt, wrongfully seised 
and wrongfully sold by tbe Sheriff, the 
Sheriff was allowed tbe expenses of sale, 
because tbe goods must have beeu sold by 
the assignees if not sold by the Sheriff. 
Tbe only condition which must be carefully 
insisted upon is to see that tbe person in 
possession, who is later on held to be 
wrongfully in possession, has accounted for 
mesne profits, for all rents and profits which 
he hss received or which without wilful 
default be might have received, and if such 
a person can show that owing to circum- 
stances beyond his control and still more 
that in consequence of some wrongful con- 
duct on tbe part of his opponent he has 
received less than what he bad to pay for 
tbe preservation of the estate, it would 
seem to be in accordance with justice, 
equity and good conscience that he should 
recover the amount which be paid on the 
final adjustmenbofacconnts. In other words 
equity works in favonr of such a person 
who is in possession under a bona fide claim 
which afterwards proves to be unfounded 
only to tbe extent to which be has been 
forced to make payment after accounting 
for the rents and profits. But as pointw 
out above this principle can have no appu- 
cation in favour of a person who has never 

2. Peruvian Guano Co., 

Brothers and Co., (1892) A 0 1C6==61 L J Ch 
749=66 L T 6S6=T Asp M 0 226. 

8. Clarke v. Nicholson, (1871) 
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in poasessioD of an eetate noder any 
Iclftim wbatsoeyer and v7bo la oo more than 
a mere volnoteer, a mere lender. The 
principle underlying S. 9 of the Bevenne 
Sale Law is to the same effect. 

The learned advocate for the respondent 
relied upon the case in 2 I A 7* in support 
of his contention that the plaintiff is entitled 
to a decree in bis favour in the terms as 
passed by the learned Snbordinate Judge, 
bat that case is entirely different. In that 
case a Hindu widow in possession of the 
estate of her husband sold a part of the 
ancestral land to a third person for a sum 
out of which Bs. 14,000 was devoted to 
pay up the mortgage validly subsisting upon 
the estate. The real reversioner instituted 
a salt against the purchaser and the widow 
for a declaration that bis future right should 
be preserved unmolested and that bis title 
to the land transferred may be declared 
and the deed of sale may be cancelled. The 
Privy Council held that the sale to the 
purchaser was invalid and therefore the 
reversioner was entitled to a decree to the 
effect that on the death of the widow the 
property belongs to him and that be may 
be put in possession thereof after the death 
of the widow on payment to the purchaser 
the sum of Bs. 14,000. It will be noticed 
that the purchaser was in possession under 
a bona 6de title. He was entitled to remain 
in possession till the death of the widow 
and while in possession be paid the encum- 
brance validly existing upon the property 
in his possession. In these circumstances 
his claim to be recouped to the extent of 
Ks. 14,000 was upheld by their Lordships 
in these words : 

It Is equitable that, whoo the plaintifl claime 
the estate, otedib shoo Id be gi76n to the purohasor 
for tbo paycseot of the mortgage (which was 
subsistlcg on the eetate at tbo timoof tbe sale and 
which has been paid by the purobaser) which 
otherwise the plalotifi himself would haVo to meet. 

It will also be seen that tbe person 
entitled to recoup was not in tbe position 
of a creditor, like the plaintiff in the present 
case, but be was a person actually in pos* 
session of the estate onder a bona fide title, 

I therefore have no hesitation whatsoever 
in holding that the learned Subordinate 
Judge was in error in giving a deoree to 
the plaintiff against defendant 1 who is 
not a party to any of the mortgage bonds 
in the suit and who never contraoted with 
the plaintiff to pay him back tbe money 

4, Moulyle Mahomed ShumsoolHocda ▼«8hewuk« 
ram, (1871) 2 1 A 7=22 W B 408=14 Baas 
L B 226=8 8ar 40S (P 0). 


which be advanced to Mt. Dhana Kuer, a 
trespasser in wrongful possession of the 
appellant's estate. Tbe equities in favour ol 
Mt. Dhana Kuer, now dead, and her repre- 
sentativcs cannot he worked out in this 
proceeding but can be dealt with properly 
in the mesue prodts proceediDgs if they are 
ever started. Mt. Dhana Kuer or her repre- 
seotatives are not made parties to this suit. 
I therefore do not see my way to grant any 
relief to tbe plaintiff against tbe represen- 
tatives of Mt. Dhana Kuer in these pro. 
ceedings. 

It was argued by tbe learned advocate 
for the appellant that the mortgage bonds 
in suit are hit by tbe doctrine of lis pendens 
contained in S. 52, T. P. Act. Tbe learned 
Subordinate Judge has held that tbe second 
and third mortgage bonds dated 21st March 
1929 and 5tb June 1929, being subsequent 
to tbe iostitutioD of tbe snit by the appel. 
laot CD 25tb February 1929, are hit by 
tbe doctrine of lie pendene. Tbe suit of the 
plaintiff related to a declaration of title 
to immovable property, and therefore the 
doobrine of lis pendens would clearly apply. 
But this would not affect bis mortgage bond 
of I2tb January 1929, which was executed 
before the institution of tbe title suit. 

It was then argued that tbe claico of the 
plaintiff was barred by limitation, because 
tbe suit has been instituted beyond sis 
years of the data when the cause of action 
accrued to the plaintiff to recover his dues. 
It has already been pointed out that the 
first mortgage bond shows that the money 
was advanced on 12tb January 1929, hot 
tbe document itself states that tbe borrower 
will pay tbe loan on 30th Jeth 1337, which 
corresponds to March or April 1930. 
Similarly, tbe mortgage bond of 2l8t March 
1929, contains a stipulation that the loan 
will be paid in March or April 1931, In 
my opinioD the claim to recover the money 
due on these two hoods is not barred by 
limitation as the suit has been instituted 
on Ist May 1935, within six years of the 
date when the cause of action accrued on 
both these documents. Tbe third mortgage 
bond is dated Sth June 1929, and is within 
six years of the date of tbe institution of 
tbe suit. Id these circumstances the plea 
of limitation advanced on behalf of the 
appellant must be overruled. 

For the reasons given above, the appeal 
is allowed, but in the oircumstanoes as the 
estate of the appellant has been found to 
have been benefited by the loans covered 
by tbe mortgage bonds in suit each party 
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will bear his own costs of this appeal and 
in the Court below. 

Harries C« J. — I entirely agree. 

r.M./r.K. Appeal allowed, 

k. h R, 1939 Patna S6i 

Harries 0. J. and Rowland J. 

Nandamani — Petitioner. 

V. 

Tlari Krishna Bhima Deo — 

Opposite Party. 

Application in Privy Council Appeal No. 
32 of 1938, Decided on 23rd March 1939. 

U) cun F. C. (1908). Si. 109 (c) and 115 — 
Court refuiing lo try particular iiiuei ai preli- 
minary iiauei before going into meriti of cmo 
^Aggrieved party preienling revtiion petition 
against tbe order ^Higb Court diimUsiog appli- 
cation summariiy^lU decision does not give 
rise to any point of importance or difficulty so 
as to warrant grant of certihcate under Section 
109(e). 

Where a revisioD applloatlon ie presented to tbe 
High Court against an order by a Court refusiug 
to try particular issues in a suit as prelimioary 
issues ^fore goiug Into the merits of the whole 
case and High Court refuses to entertain tbe 
rerlsion application under B. 115. Civil P. 0., and 
dismisses it summarily, having oome to tbe oon- 
clueion that the lower Court had jurisdiction to 
pass the order complained against and that it had 
not acted illegally or with material irregularity, 
such a decision doei not give rise to any point of 
Importanoe or difficulty whiob would warrant the 
grant of a oertiQoate under 8. 109 (o). Considera- 
tions. such as that the case is of vital importance 
to tbe applicant and that tbe litigation would be 
protracted and expensive, oanoot be allowed to 
influenoe the views of the High Court in the 
matter of granting a certificate under 8. 109 (e). 

[P 565 0 1] 

(b) Civil P. C. (1908). S. 115-n Court has 
jurisdictton. even if it decides particular matter 
wrongly, it cannot be said lo have acted illeg- 
ally or with malerial irregularity. 

If a Court has jurisdiotlon, it does not at all 
follow that, if it has decided a particular matter 
wrongly, it bas aoted Illegally or with material 
irregularity in tbe exercise of its jurisdiction. Tbe 
real question is, did the Court in the exercise of 
its jurisdiotiou act illegally or with material 
irregularity. If it did not. no revision application 
lies against an order passed by It : ii Coi 6 (PC), 
Bel. on. (P 665 011 

E, V. Bamanamarbi and G. C. Das — 

for Petitioner. 

D. y. Narasinga Bao and P. 6. Gaoguli 

— for Opposite Party. 

Order, — This is an applioation by tbe 
defendant in the suit for a certificate that 
this is a fit case for appeal to His Majesty 
IQ Council under 8. 109 (o), Oivil P. 0. 
Tbe plaintiff opposite party has brought a 
suit in the Court of tbe Subordinate Judge 


A. I, 

of Berhampur claiEning possession of a large 
estate and mesne profits. The plaintiff's 
case was that be was entitled to the estate 
by inheritance and that tbe defendant who 
was in possession was illegitimate and bad 
no claim whatsoever to tbe property. The 
defendant inter alia pleaded that tbe plain, 
tiff was illegitimate and that the question 
of tbe defendant's legitimacy had been 
decided once and for all by their Lordships 
of tbe Privy Council in an earlier suit. 
Accordingly, it was said that tbe qaostion 
of the legitimacy of the defendant could 
not again be agitated as the matter was 
barred by the principle of res judicata. To 
meet this defence of res judicata, the plain, 
tiff bas alleged that the decree obtained by 
tbe defendant ie tainted by fraud and ooUu. 
eioD and that as he was not a party to that 
litigation, it is not binding upon him. Ac. 
cordingly he oontends that the matter is 
entirely at large and that as between the 
parties tbe legitimacy of the defendant ie a 
matter to be decided in this particular eult. 

Id due course fifteen issues were framed 
and an application was made on behalf of 
tbe defendant under O. 14. B« 2 and 0. 16, 
R. 3, Civil P. C., praying that tbe Court 
ebould bear and dispose of issues 3 to 7 and 
the second part of issues 8 and 9 as preli- 
minary issues and further that the Court 
ebould try issue 1 on facts and dispose of it 
before going into tbe other issues of the 
case. Tbe learned Subordinate Judge beard 
tbe parties and ou 22Dd September 1938, 
delivered au elaborate judgment in which 
be beld that it was not a case in which be 
ought to direct that these issues be disposed 
of before going into the merits of the whole 
case. Against that order the defendant filed 
a revision application in this Court which 
was heard by this Bench at Cuttack. This 
Bench declined to interfere with the order 
of tbe Subordinate Judge and summarily 
dismissed the petition. As the application 
was dismissed summarily, no judgment was 
delivered, but we were of opinion then, and 
Btill are, that no case had been made out 
for interference in revision. The defendant 
bas now preferred the present applioation 
praying that this Court should certify that 
tbe case is a fit one for appeal to his Majesty 

in Council. . . m 

It must be remembered that tbe appli- 
cation which was made to this Coort was 
an application in revision and the appuoant 
was bound to show that tbe learn^ bub- 
ordinate Judge had either eiercis^ juris, 
diction not vested in him or declined to 
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exercise jariediotion vested in him or bad 
acted illegally or with material irregularity 
m the exercise of bis jurisdiction. As we 
have stated, the learned Subordinate Judge 
Id bis order dealt at great length with the 
contentions raised on behalf of the present 
applicant. There can be no question that 
the learned Subordinate Judge had jurisdic* 
tioo to deal with tbe application and that 
be did deal with it on tbe merits and we 
(ail to see in what manner tbe learned 
Subordinate Judge acted illegally or with 
material irregularity in dealing with tbe 
application. Tbe whole of tbe argument on 
behalf of tbe applicant to-day has been 
directed to tbe question as to whether the 
learned Subordinate Judge decided this ap« 
plication correctly. If a Court has jnrisdic- 
(ion, it does not at all follow that if it has 
decided an issue wrongly that it has acted 
illegally or with material irregularity in the 
exercise of its jurisdiction. As pointed out 
by their Lordships of tbe Privy Council in 
11 Cal 6' : 

The question ifaeo is. did tbe Judges of tbe loieer 
Courts in tbls case, in tbe exercise of their juris* 
diction, act Illegally or \ 9 ltb materiel Irregularity. 
It appears tbat they bad perfect jurisdletion to 
decide tbe question wbiob ^aa before them, and 
they did decide it. Whether they decided it rightly 
or \Tr 0 Dgl 7 . they bad jurUdictioa to decide tbe 
ease asd, even If they decided wrongly, they did 
aot exercise their jurisdiotlon illegally or with 
material irregularity. 

As we bare stated, this Bench came to 
tbe conclusion tbat tbe learned Subordinate 
Judge bad jurisdiotioQ and bad not acted 
illegally or with material irregularity and 
consequently dismissed the application sum. 
marily. When applications in revision are 
made to this Court, tbe Court is governed 
by tbe provisions of Sec. 115, Civil P. C. 
rbis Court refused to interfere with the 
order of the learned Subordinate Judge and 
we fail to see how tbat decieioo gives rise 
to any point of importance or difficulty 
which would warrant the grant of a certi. 
ficate under Sec. 109 (oh Civil P. C. It is 
true tbat this case is of vital importance to 
tbe defendant and tbe present litigation 
may well be a protracted and expensive 
one. We fully realize the hardship tbat 
this litigation might cause to tbe defen* 
dant should tbe plaintiff’s allegation prove 
wholly unfounded. Buoh however oanoot 
be allowed to influence cur views. 

The preliminary issues which tbe Court 
was asked to tryi are however as pointed 
put by the learned Bubordinate Judge. 
1. Amir Bauan Kban v. Shoo fiakah Slogh. 

UeeS) 11 Oal 6=^11 1 A aST^A Bar CS9 (P 0). 


mixed issues of law and fact. For example, 
the issue of res judicata is complicated by 
reason of the (act that the plaintiff alleges 
tbat tbe decree is not binding upon him by 
reason of fraud, collusion or negligence. 
Another important question arises whe. 
tber or not the defendant in tbat earlier 
snit could be regarded as representing the 
present plaintiff. These matters were con* 
sidered by tbe learned Judge, and he came 
to tbe conclusion that tbe preliminary 
questions of law could not be disposed of 
without going into tbe questions of fact. He 
has pointed out tbat as these questions are 
questions of difficulty, it may well be that 
if the case was decided upon any pteli* 
minary issues of law, such a decision might 
later be reversed aud the parties again 
compelled to go into the facts. 

The question of the legitimacy of the 
plaintiff could also not be decided conveni* 
ently without going into tbe whole of the 
facts of tbe case. It the evidence upon tbat 
issue was gone into, it would, in all proba- 
bility, be just as convenient to dispose of 
tbe remaining evidence in the case. The 
issues of law in this case are not clear cut 
and are mixed op with questions of fact. 
In such a case it was impossible to say tbat 
tbe learned Subordinate Judge had acted 
illegally or with material irregularity in 
refusing to dispose of tbe issues suggested. 
It was pointed out by tbe learned Subordi- 
nate Judge tbat a number of witoesses who 
are likely to be called in this case are old 
men, and if this case is protracted, these 
witnesses might well die before they have 
an opportonity of deposing in tbe matter. 
Had tbe proceeding before the High Court 
been in tbe nature of an appeal, different 
coneiderations would arise; but in onr view 
there is nothing in tbe refusal of tbie Court 
to entertain the revieion application which 
would warrant the Court certifying tbat 
the case is a fit one for appeal. For the 
reaeons which we have given, we reject 
this application and make no order as to 
costs. The stay order is vacated. 

Applicaiion rejected* 
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Yarma J. 

Kir pal Singh and others — Petitioners. 

▼. 

Httr$ Choudhuru and others — 

^ . Opposite Patty. 

Criminal Bevn. No. 156 of 1939, Iteoided 
on 18tb April 1989, agunsk order of Bess. 
Judge, Monghyr, D/- aSrd January 1939. 


^566 Patiift 


Kirpal Singh t. Habi Choudhurt (Varma JJ &.LB. 


Criminal P. C. (189S), S. 145 ^ Or<ier of 
Magiftrate under S. 145 dealing with larger 
area of land than that included in proceedings 
is liable to be set aside — What is proper course 
stated. 

If in proceedings uoder S. 115a Magistrate deals 
with a larger area of land in bis order than wbat 
is included in the proceedings he would be deemed 
to bare acted without jurisdiction and his order is 
liable to be set aside. The proper course for the 
Magistrate is to confine hl$ order to the area men* 
tioned in the proceedings : A I E J923 Pat S26» 
Eel. on. [P 566 C 3] 

Baldeo Sabay and Bajkisbore Prasad — 

for Petitioners. 

S. N. Sabay, K. Sabay and S. M. Siddiqoe 

— for Opposite Party. 

Order* — This is an applicatioD against 
an order passed under Sec. 145, Criminal 
P. C., against tbe present petitioners who 
happened to be first party to the prooeedings. 
Tbe proceedings were in connexioD with 
plot Nos. 33, 72,85 and 87.457 of village 
Parora, Police Station Balia, in tbe District 
of Mongbyr. Tbe area of tbe lands in dia. 
putecomesupto 37 bighas odd. Two pleader 
commissioners were appointed, who as a 
result of their measarements divided the 


lands in dispute into various blocks. Block 
No. 1 contained plot No. 33 and a few 
other plots. Block No. 2 contained plot No. 
72 and some other plots and block No. 3 
contained plot Nos. 65 and 87*457 and 
some other plots. Tbe order of the learned 

Magistrate declaring possession is as follows: 

CoDsideriog all facts, under S. 145 (6). CrimiDsl 
P. C.. I declare tbe persons named lu col. 3 of tbe 
nndermeotioned table, to be entitled to possession 
of the lands mentioned against their names in 
col. 1 of the table, until evicted therefrom in due 
course of law : 

Id possession of 

W 

Basuki Chsdubury under 
the Malik Had Pd. Chau* 
dhry. 


Land 
( 1 ) 

(1) Twelve bighas out 
of Block 1, that b, tbe 
eastern and southern 
portions of Block 1 

(2) Best of Block 1 


(3) Block 3 


(4) Block S 


Borban Singb. Baiju 
Singh and Dukhan Siogh, 
Maliks. 

Saudagar Siogb, Uohit 
Singh and Sbyambabadur 
Singh. 

Basuki Obaudbry under 
the Malik Hari Prasad 
.Obaudbry. 

I further forbid all disturbance of such posMSsion 

until such eviction. 

Now, looking at tbe proceedings and the 
order of the learned Magistrate, it is clear 
that the order includes lands outside the 
proceedings, and as was held in 4 P L T 
372,^ in a proce eding nuder S. 145, Crimi* 

l.Sukbari Monia v. Ramkhelawan Thakur. 
(1923) 10 A I B Pat 529=73 IC69=34 CcLJ 
309^4 P LT 373. 


nal P. C.. as regards a dispute oonceroingi 
land, a Magistrate acts in excess of his 
jarisdiotion if he deals with a larger area of 
land in bis order than what is included in 
tbe proceeding and his order is liable to be 
set aside. Tbe proper coarse for tbe MagisJ 
trate was to coufine his order to the plots 
mentioned in tbe proceedings. Evidently, 
at tbe time of passing tbe order, the 
learned Magistrate lost sight of tbe fact 
that the proceeding referred to tbe plot 
DQmbers and cot to tbe block numbers and 
this has brought about tbe result which 
necessitates interference with tbe order 
passed by him. It appears that argumeDts 
were beard and judgment reserved in tbe 
case on 14th Jane 1938, and tbe judgment 
was delivered not earlier than lOtb Novem. 
ber 1938, and the learned Magistrate has 
observed at tbe foot of bis order that for 
certain important administrative reasons 
tbe order could not be passed earlier. The 
delay in delivering the judgment might 
have led to tbe error of not conforming to 
tbe proceeding while passing tbe order 
about tbe disputed lands. 

There is one more point, which has not 
been seriously contested by tbe learned 
advocate appearing on behalf of tbe opposite 
party* that tbe order relating to block 2 is 
not in order. Block 2, as will appear from 
tbe order quoted above, has been declared 
to be in possession of Saudagar Singh. 
Uebit Singh and Sbyam Bahadur Singh; 
but it appears tbat by a petition dated 
26tb February 1938 Debit disclaimed 
possession, and similarly Saudagar also 
disclaimed possession over any of the dis- 
puted lands. There is no mention of this 
matter in tbe judgment of the learned 
Magistrate but it appears from the judg. 
ment of the learned Sessions Judge that 
this point was agitated before him. If the 
petitions of Debit and Saudagar were dealt 
with by tbe inquiring Magistrate, an order 
like tbe above could nob be passed. In view 
of tbe order tbat I propose to pass, it is 
not necessary for me to deal with the other 
points raised by the learned advocate for 
the petitioners, namely that the inquiring 
Magistrate failed 'to notice an important 
doenment like Ex. 3 relied upon by the 
pebitioners to show that Basuki (the second 
party) was a member of tbe joint 
to which Hari Ghaudbuti belonged. For 
the reason that tbe order passed by the 
learned Magistrate does not conform to the 
proceedings issoed in the case inasmuch as 
it extends to lands outside tbe proceedings, 
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Uma Pbasad V. Shivakant Pbasad {Wori J.) 


I would aside the order o{ tbe learned 
Magistrate. The role is made absolute. 

n.s./p*K. Rule made absolute, 

A. I. 1939 Patna 567 
Wort J. 

Uma* Prasad Sin^h — Defendant — 

Appellant. 

V. 

Babu SAtvaJ^an^ Prasad Singh and 
others — Plaintiffs — Bespondenta. 

Appeal No. 459 of 1938, Decided on 
23rd February 1939, from appellate decree 
of Sub. Judge, Chapra, D/- l6th February 
1938. 

Civil P. C. (isoe), O. 8, R. 6 ~ it 

creature of ttttuto and It unknown lo rulei of 
equity^Defendanl't eUim if barred hy Hmitn* 
icon at dftte of tuil connot be pleoded by wof 
of let-off. 

Sot-ofl 19 o creature of statute and so far as 
India is concerned, it is governed bj 0. 8, B. 6. 
although tbe latter part of the Rule indicates that 
there may be a eet'ofl other than that provided by 
tbe Bulo. It Is not known to tbe Common taw. 
nor tf> nomine to tbe rules of equity. Tbe amount 
claimed by way of eet.ofi under tbie Rule must be 
'legally recoverable*. It follows from this that if 
tbe defendant's claim Is barred by tbe law of limi* 
tation at the date of the suit, it cannot be pleaded 
by way of set-oO under this Buie. The question 
whether transactions which were tbe subieot* matter 
of tbe claim or subject* mat ter of tbe set«oS were 
with regard to tbe same estate is immaterial: Case 
law referred. [P 507 0 2; P 668 C 2] 

Brahmdeo Narayan — for Appellant. 

Jaleabwar Prasad —for Respondents, 

Jud^monti — This is ao appoal by tbs 
•defeodant id an action in wbioh bbe plain* 
tiffs claimed sums vebiob bad been paid by 
them for reyenue and for public demands 
with regard to an estate which bad been 
partitioDed between tbe parties in tbe year 
1931. Tbe defeodant admitted tbe claim 
but by way of defence stated that sums bad 
been collected by tbe plaintiffs being rent 
with regard to tbe same estate and also 
deorees realized to which, in tbe circum- 
stances, tbe defendant claimed to be en- 
titled. That a portion of the renter whole 
of it, the subjeot.matter of tbe so. called 
set-off, and tbe money realized under the 
deorees were those of the defendant is not 
disputed. Tbe real question Is whether in 
the circumstances of tbe case the set-off is 
barred by limitatioD. The matter can be 
shortly stated thus : bad tbe defendant s 
nlaim been tbe subject of a separate action, 
it would have been barred by limitation. 
I make that general etatement so as to 
avoid any confusion as to whether a part 


or whole of the claim would be barred by 
limitation. Tbe learned Judge in tbe Court 
below had held that it was so barred and 
that therefore tbe plaintiffs were entitled 
to the lull amount claimed together with 
interest. 

It is contended by the learned advocate 
appearing on behalf of the defendant-appel- 
lant that the Limitation Act does not apply 
to a case of set. off, alternatively that this 
was by way of an equitable set-oS (what- 
ever that may mean), and therefore in this 
particular case, there was no bar of limita. 
tion. In my judgment that contention can- 
not be acceded to for a moment. Set-off is' 
a creature of statute and so far as India isi 
concerned, it is governed by O. 8. R. 6, 
although tbe latter part of the Rule indi- 
cates that there may be a set-off other than 
that provided by the Rule. But with regard 
to tbe general proposition that set-off is a 
creature of statute, there can be no dispute. 
It is not known to the Common law, nor 
eo nomine to the rules of equity. The 
earliest case dealing with this matter is tbe 
case Id 2 Stra 1271.^ That has always been 
taken to be tbe law in England and in my 
judgmoot that is the law in India. Sir 
Dlnshaw MuUa in bis book on the Code of 
Civil Procedure observes that 

amount eUimed by way of edt-of under this 
Role muet be 'legally recoverable'. It follows from! 
thie that if the defendaDt'e claim ie barred by thej 
law of limlUtloD at tbe date of tbe suit, it cannot! 
be pleaded by way of set*ofl under tble Rule : 
MulU's Code of Civil Procedure. Edn. 10, at p. 677. 

His authority for that proposition is the 
weU.knowD case in (1650) 15 Q B 1046.^ 
There are cases, both in tbe English books 
and in India, wbioh are relied upon (or a 
different view. 3 Lah 200’ is the clearest 
antbority in favour of tbe contention to be 
found in India. But it will be observed 
when analyzing the case that it is not an 
authority for the proposition put forward, 
as the case in substance is a case of accounts 
between mortgagor and mortgagee. The 
Englisb case relied upon is tbe case in 
(1665) 1 Eq 418.* That was not a case of 
a claim wbioh could have been made tbe 
sobjeot-matter of a suit by the defendant 
against the plaintiff. It was a petition in 

I. Remington v. Stevone. 2 Stra 1271. 

2- Walkor v. Olemonts, (1660) 16 0 B 1046 s 81 
R R 682- 

8. Motan Mai v- Mohammad Bakhah, (1929) 9 
AIR Lah 254=66 I 0 771^8 Lab 200 = 42 
P L R 1922 (P B)- 

4. Edmunds v. Waugh, (1866) 1 Eq 418=12 Jur 
(N 8) 826=86 L J Cb 284=13 LT (N8) 789= 
14 W R 267=149 R B 686. 
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AD adminidtration action in which a Bom 
of £250 bad been paid into Court for the 
contingeDt liability of the plaintiff in the 
admioidtration action with regard to a 
mortgage of which the pereon whose estate 
was being administered was a mortgagee. 
The mortgagor either just before or daring 
the pendency of the administration action 
bad become bankrupt. No interest bad been 
paid by the mortgagor and the question 
was whether the sum of £250 should be 
paid to the Official Beceiver of the mortga« 
gor's estate, and whether £250 could legally 
be reduced by the trustees on account of 
interest due by the mortgagor to tbe mort- 
gagee. Interest bad not been paid for oyer 
20 years, and tbe question was whether in 
the accounting there should be deducted 
from the £250 tbe amount of interest due 
by tbe estate of the bankrupt mortgagor, 
and it was held that it could be. The learn- 
ed Judges in that case were construing 
S. 42 of statute 3 and 4, Wm. 1V» o. 27 and 
made this obserTation : 

Tfad iDtCDtion of tbe Legislature, I think, was 
that il a man chose to let interest run into arrear 
for more than six jears, and then come to a Coart 
cl justice to recover the intemt. be should only 
bo entitled to recover six years* interest; botitdoes 
not follow that tbe Legislature intended that a 
mortgagor who has lost bis legal right, and comes 
to tbe Court insisting on bis equity to redeem, 
should be allowed although be has failed to pay 
tbe interest which he ought to have paid (or more 
than six years to redeem on payment only of six 
years' interest. 

It is no authority for the proposition 
contended for, nor is tbe case in (1865) 34 
Cb D 721,^ which raised a similar question 
and in which the decision in (1865) 1 £q 
418^ was followed. I have already stated 
tbe rale laid down by Sir Dinsbaw Mulla, 
and it seems to me that the only case that 
has to be mot by tbe respondent is tbe de- 
oieioQ of Adami and Sen, JJ.i in 7 P L T 
158.^ There again, it was an accounting be- 
tween the mortgagor and tbe mortgagee, 
and Adami, J. in tbe course of his judgment 
obseryed : 

Tbe learned Subordluate Judge was clearly mis* 
taken in holding that tbe eeb*off of tbe rent of tbe 
years 1320 to 1323, inclusive, was barred by limi- 
tatioD, 

and relied upon the decision io 32 Cal 576 
for that proposition. The defendant there 
who was the mortgagee and w ho was in 

5. In re MarscbSeld, (1885) 84 Cb D 7215=56 L J 

Ch 699=56 L T 694=35 W R 491. 

6. Nathan Prasad v. Kali Prasad, (1926) 18 A IB 

Pat77=dO 10785=7 PL T 158. 

7. Bheo Baran Singh v. Mahabir Parehad, (1905) 

82 Cal 576=2 0 L J 78. 


arrear as regards certain som described as 
baq ajiri under tbe ijara deed claimed to 
set off sums which he had already paid 
to tbe plaintiff. It may be that bad tbe 
claim not been put forward in that form, it 
would have been or could baye been the 
subject.matter of a separate suit. But in 
tbe accounts between tbe parties the defen. 
dant merely stated that the sum which the 
plaintiff was claiming could legally be re- 
duced by the sums which were paid by the 
defendant to the plaintiff in the circum- 
stances. In my judgment it is not an antbo- 
rity for contending that limitation ia not a 
bar to set.off. 

It was suggested during tbe course of tbe| 
case that limitation was not a bar to eetoff 
if tbe transactions which were the subject, 
matter of tbe claim or subject-matter of the 
set-off were with regard to tbe same estate. 
That, in my judgment, is not a correct way 
of putting the case. It may yery well be, 
and I think there are some indications ini 
the case to which I baye referred, that tboj 
bar of limitation does not apply when tbe 
question is an account between tbe parties 
with regard to the same transaction. The 
question whether tbe transaction was with 
regard to tbe same estate is, in my judg- 
ment, immaterial. Another matter was 
raised with regard to interest. Tbe learned 
Judge in tbe Court below has allowed in- 
terest to the plaintiff apart from interest 
from tbe date of tbe decree. In my jndg- 
ment there are no grounds upon which 
such a claim could be made or allowed, and 
therefore tbe decree of tbe learned Judge 
in tbe Court below must be modified to tbe 
extent of disallowing tbe interest claimed 
apart from interest from tbe date of tbe 
decree. With this modification, the appeal 
is dismissed with costs in proportion to the 
success of tbe parties. Application for leave 
to appeal is rejected. 

D.S./b.K. Decree modified. 
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Dhavlb and Borland JJ. 

Bhubaneshwar Prasad Narain Singh 
and others — Judgment^debtors — 

Appellants- 

V. 

Xhemchandra and others — 

Decree-holders — Eespondents. 

Appeal No. 260 of 1938. Decided od 
17tb April 1989, from order of Sob. Judges 
Motihaii, DA 14th July 1938, 
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Bhobneshwab Prasad t. Kheuchandba 


Execution ^ Decree agoioct latber ^ Joint 
lemil; property attscbed-^Fatber dying before 
•ale actually held — Decree-holder can proceed 
agamit wbat wouid have been falher'e abare 
wbea he died. 

It Id execatioD of a decree paeeed againai the 
father alone, Joint family property U attached and 
bronght to eale, but before tbe aale aotually takes 
place the father dies and bis sods are brought on 
record as his legal representatives, the decree* 
bolder is entitled to proceed againat what would 
have been the father's share at tbo time of hU 
death : 6 Cai 148 (P C) and A 1 R 192$ All 167. 
Bel. on. (P 569 CS] 


L. E. Jab and B. Choudbnry — 

/or Appellants. 

B. N. Mitler, Ajit Kumar Mitter and 
K. P. Upadbaya — for Respondents. 

Jodgmant. — Wa do oot tbiak that there 
is any eubstaoce in this appeal. It arises 
out of a proceeding io execution of a deoree, 
which was passed against Laobmi Prasad 
Narain Singh on compromise after his son 
and two grandsons, who had originally 
been impleaded as delendants 2 to d and 
bad put in written statements cballengiog 
the debt of Lacbmi Prasad Narain Singh 
as immoral and not binding upon tbemi bad 
been discbargod from tbe suit. In March 
1938 notices under O. 21. Sule 22» were 
served and attachment under 0. 21, B. 54, 
effected. Oo the dOth of that month, the 
6th June 1938 was fixed for tbe sale of the 
attached properties. On 17th April 1936, 
Lacbmi Prasad Narain Singh died. Tbe ori- 
ginal defendants 2 to 4 were then brought 
on the record as Laobmi Prasad's represen- 
tatives and objected to execution againetthe 
property attached, while the decree. holder 
went oo urging that at least eight annas, 
the share of the deceased father in that 
property of the joint family, ought to be 
put to sale. Ultimately this contention of 
the decree. bolder was accepted by tbe Oonit 
below. Defendants 2 to 4, who, as we have 
already stated, were brought on the record 
again after tbe death of Laobmi Prasad 
Narain Singh, appeal, and tbe first point 
urged on their behalf ie that the attach- 
ment of the property in tbe lifetime of 
Laobmi Prasad Narain Singh ceased to be 
of any effect on his death, and that they, 
the appellants before us, took tbe whole of 
the property attached by survivorship. This 
contention must plainly be overruled. In 
somewhat similar olroumstanoes it was de- 
cided by their Lordships of the Judicial 
Oommittee in 5 Oal 148,^ that the execn- 


l.flnraj Boost Soar v. 8beo Proahad Blngt 
(1660) 6 Gal 146=6 I A 68=4 0 L B 996= 
Bar 1 (P 0). 


tioD proceedings under which a mauza 
belonging to the joiot family had been 
attached and ordered to be sold had gone 
$0 far as to constitute in favour of tbe 
judgment-creditor a valid charge upon the 
land to the extent of tbe judgmeut-debfcor’a 
undivided share and interest therein which 
could not be defeated by his death before 
tbe actual sale, Mr. Lacbmi Eant Jba has 
urged that that decision is distioguisbable 
because the decree in that case was a mort- 
gage decree. Bub tbe property was attached 
in execution of the decree, and tbe decision 
plainly turns not on the interest created 
by the mortgage but oo the attachment and 
possibly also tbe order for sale— elementa 
which are both present in tbe case before 
us. See also 46 All 4,^ where tbe attach- 
ment was in execution of a money decree 
and it does not appear whether tbe order 
for sale was made in the lifetime of the 
judgment-debtor in question. 

It baa also been contended on behalf of 
tbe appellants that if the father's interest 
continues to be available to the decree- 
holder by reason of the attachment, not- 
witbataodiog the judgment-debtor's deaths 
wbat should be put up to sale in execution 
is not the father's specified share, bub hie 
right, title and interest, such as it may be» 
in tbe property attached. This is rested 
on tbe well-known dictum that in a joint 
Hindu family the share of no individual 
member can be predicated at any moment 
except at tbe time of partition. Bub that 
dictum has no application to the (acts of 
tbe^ present case. The decree. bolder is 
entitled to proceed against wbat would have 
been Lacbmi Prasad Narain Singh's share 
at tbe time of his death, and it cannot be 
pretended that any subsequent happenings 
could, in view of the attachment and tbe 
death, either increase or reduce that share, 
It has also been urged on behalf of tbe ap. 
pollants that as tbe decree-holder attached 
the entire property as tbe property of the 
joint family, it is not competent to him 
DOW to pnt up to sale tbe eight annas share 
of tbe judgment-debtor. But tbe greater 
includes the less, and it is impossible to 
accept the conteotion. The appeal is dis- 
missed with costs. 

N.S./11.K. Appeal dismiesed, 

2. Fnqlr Cband v. Bant Lsl, (1996) 13 A I R AU 
167=89 1 0 291=48 All 4. ^ 1 K AU 
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Mohamad Noor and Chatterji JJ. 

Syed Razaur Rahman and others — 

Petitioners. 

V. 

Udit Sinijk and others — 

Opposite Party. 

Civ^il Bevn. Nos. 30» 52 and 59 of 1939, 
Decided on 11th May 1939, from order of 
MuDsif Second Court, Patna, 7th and 
19bh December 1938 and from order of 
Munsif, Second Court, Gaya, D/. 2ith Janu. 
ary 1939, respectively. 

(a) Bihar Restoration of Bakesht Lends and 
Reduction of Arrears of Rent Act (9 of 1936), 
S. 15 — Order proceeding to execute decree 
onlf after reducing decretal amount according 
to S. IS^Rerition does not lie. 

Rerisloual powers are not exercised lo those cases 
in which a party entitled to appeal has not appealed. 
An order of executing Court refusing to execute 
the decree for the sum which was mentioned in it 
and proceeding to execute it ouly after reducing it 
aecordiug to the direction given in 8. 15 relates to 
execution and comes under S. 47. Civil P. C. The 
order is therefore appealable and revision applica- 
tlou does not lie. ^71 0 1] 

(b) Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act (9 of 1936), 
S. IS— S. 15 applies to execution preceedingi. 

The direotioDS given to Court in S. 15 apply to 
the proceeding for the execution of the decree.^ also. 

[P 571 0 1] 

(e) Bibar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Act (9 of 1938), 
S. 15 -- S. IS ts not repugnant to any existin 
Indian law and is not void. 

The Civil Procedure Code by itself does not 
apply to suits for rent. It is 8. 143 of Bihar Ten* 
anoy Act which with certain reservations made 
In the Civil Procedure Code is applicable to rent 
suits and the procedure and regulation of rent 
Courts and Revenue Courts are exclusively within 
the purview of the Provincial Legislature. It was 
quite open to the Provincial Legislature to amend 
8. 149. Bihar Tenancy Act. and provide new pro* 
cedure for the trial of rent suite. If by implication 
they authorized the Court not to execute decree 
beyond certain sum specified in Sec. 15. they had 
full power to do eo. Hence S. 15 is not repugnant 
to any existing law relating to the Concurrent 
List No. HI of tho seventh Schedule of the Oov* 
ernment of India Act. [P 571 0 1) 

B, N. Mitter and B.8. Sinha (in No. 30) 
A. H. Fakbruddio (in No. 52} and Baj 
Eiahore Prasad (in No. 59) — 

/or Petitioners^ 

Advocate-General and Govt. Pleader 
(for the Crown in No. 30), G. N. 
Mukberji, Advocate. General and Govk. 
Pleader (for the Crown in No. 62), and 
Kanhayaji, Advooate-General, and 
Govt. Pleader (for the Crown in 
No. 59)— /or Opposite Parly. 


(Mohamad Noor J.) A, I, R, 

Mohamad Noor J.— These three appli. 
cations in revision arise out of proceeding 
for execution of rent decrees. They are 
against three different orders of three dif. 
(erent Courts in three different oases bet. 
ween different parties. They have been 
beard together as the question involved in 
all of them is the same. In eaoh of them 
the executing Court has reduced the amount 
of decree for the purpose of execution ac. 
cording to the directions given in S. 15 of 
the Bihar Bestoration of Bakasht Lands 
and Beduction of Arrears of Bent Act, 1938, 
(Act 9 of 1938). The decree- holders in 
each case have come up in revision. The 
Provincial Legislature by amending the 
Bibar Tenancy Aot and the Cbota Nagpur 
Tenancy Act have made provisions for 
reduction of rents of raiyats. The raiyats 
under certain circumstances have been 
authorized to apply for reduction of rents 
and the officer deputed for the purpose is 
directed to reduce rent on certain basis. 
Act 9 of 1938 provides among others 
that when rent has once been reduced 
under the provisions of 6. 112 or S. 112.A, 
Bihar Tenancy Act or under 8. 85, Cbota 
Nagpur Tenanoy Act, tbeilandlord will not 
be entitled to recover in any proceeding 
rent at a rate in excess of the rate which 
has been fixed after reduction under the 
provisions mentioned above. It goes fur- 
ther and provides that even if no appUca- 
tion has been made for reduction of rent 
and that rent has not been redu^d by 
revenue authorities, the landlord in any 
suit or proceeding will not be entitled to 
realize more rent than would have been 
fixed after reduction if the raiyat bad ap. 
plied under S. 112 - A, Bihar Tenanoy Act, 
and S. 85, Chota Nagpor Tenancy Act. 
This however applies for arrears of rent 
due up to a certain year. Thus, on the one 
band they have provided machinery for 
reduction of rent on the application of 
the raiyat and on the other by Act 9 of 
1938 they have made it impossible for the 
landlord to realize for the previous years 
also rent at a higher rate than has been 
axed after reduction or would have been 
fixed if the tenant had put in an applioation. 
In all these three oases the rent of the 
raiyat has been reduced and the learned 
Munsif in each case has reduced the 
on the basis of the reduced rent. In other 
words he has refused to execute the decrees 
for previous years for a sum in ® 

the amount which was payable after the 

reduction of the rent. 



1939 

Id tbe first place id my opinion these 
spplioatioDS are oot maiatainable. It is the 
settled practice of this Court that revi. 
ieional powers are not exercised in those 
^oasee in which a party entitled to appeal 
has DOt appealed. In all these three cases, 
tbe orders of the learned Mcosifs were ap. 
pealable. They obviously came under 8. 47, 
Civil P. C. Mr. B. N. Mitter who appears 
for one of tbe petitiooers coatended that 
the learned Muosif amended the decree and 
that the order of amendment wag not ap. 
pealable. In whatever form the order of the 
Muosif may be, in fact the effect was that he 
refused to execute the decree for tbe sum 
which was mentiooed in it and proceeded 
to execote it only after redociog it accord, 
log to the direction given in S. 15 of Act 9 
of 1936. It was really a question of 6xecu« 
tion. satisfaction and discharge of decree 
and as I have said obviously come under 
6. 47 and an appeal lay to tbe District 
Judge. The petitioners not having appealed 
cannot invoke tbe revisional powers of this 
Court. 

I now come to tbe merits of the applies.. 
tioDS. Mr. Mitter argues (l) that S. 15 bad 
DO application to execution proceedings, and 
(3) that if it did apply, it was repugnant to 
S. 38, Civil F. C.. an existing Indian Law 
and to tbe extent of that repngnaney it was 
void under Sec. 107, Government of India 
|Aot. Now, as to tbe first part of tbe argu« 
meat, S. 20 makes it perfectly clear that 
tbe directions given to Court In S. 15 apply 
to the proceeding for the execution of tbe 
decrees also. No doubt tbe word '"deoree" 
is not mentioned in tbe Action, bat tbe 
execution proceedings can refer to no other 
proceedings than proceedings for execution 
of a decree. Then tbe Civil Procedure Code 
by itself does not apply to suits for rent. 
Ibis S. 143, Bihar Tenancy Act, which, with 
certain reservations, makes tbe Civil Prooe. 
dure Code applicable to rent suits and the 
procednre and regulation of rent Courts 
and Bevenue Courts ate exclusively within 
the purview of the Provincial Legialatores. 
It wae quite open to the Provincial Legisla* 
tore to amend 8. 143, Bihar Tenancy Act, 
and provide new procedure for tbe trial of 
rent suits. If by implication they autho- 
rized tbe Court not to execute decrees be. 
yoni a certain sum specified in 8. 15, they 
full ^ power to do so. In my opinioD, 
this provision is not repugnant to any eiis- 
ting law relating to the OonourreDt List 
No. 8 of the Boh. 7, Government of India 
Act. For these reasooe the petitions fail. 
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I would reject them. There will be no 
order for costs. 

Ghattepji J. — I agree. 

D.S./b.K. Petitions rejected, 

A. I. R. 1939 Patna 871 
James and Rowland JJ. 

Gorakh Sahu and others — Plaintiff 

Appellants. 

V. 

Shea Nandan Singh and others — 

Defendants — Bespondents. 

8econd Appeal-No. 76 of 1936, Decided 
on 30tb January 1939, from decision of 
District Judge, Mnzaffarpur, D/. 13th Feb* 
ruary 1935. 

(a) CWil P. C. (1908), O. 21, R. 63 — Suit 
under — Prafer for injunclioo does not lake 
plaint out of operation of Art. 17 (1), Court* 
feei Act. 

Id a sdU under Order SI. R. 63, Clril P. 0., the 
faet that tbe plaintifl prays for an injonetloD can* 
not take tbe plilat out of tbe operation of Article 
17 (1). Court* fees Act. A slogle court. fee it 
cient : 8$ Cal 202, Bel, on, [P 67d 0 1] 

(b) Courl*feei*— Appeal — Question wbelher 
plaint or appeal euMciefilly stacaped — Differ- 
ence between value of stamp on plaint and 
amount demanded by Court Is value for appeal. 

In a suit Quder O. 21, R. 63, ClrU P. C., Court 
demanded ad valorem stamp on the value of the 
property and rejected the plaint which bore a 
stamp of Rs. 15. Plaiotifl died au appeal and 
affixed a stamp of Bopee 1 to the memoraDdam 
which was also rejected by tbe District Judge who 
demaoded ad valorem court- fee on the value of the 
property. Plaiatifl filed second appeal : 

Held that Iq eases whore tbe only point raised 
was the question whether the plaint or memoran* 
dum of appeal was sufficiently stamped, the rea- 
sooabla method of assessing valuation of court.fee 
was that it should be paid ad valorem on tbe differ* 
ence between tbo value of the stamp ou tbe plaint 
and tbo amount of court fee demanded by the 
Subordinate Judge: AI B 2929 Pat 6IS, Disting,: 
(2682) A W H 244, Bel, on, [P 672 0 2] 

S. K. Mittor and Sambho Barmesbwar 
Prasad — for Appellants, 

A. K. Miktar and Govt. Pleader — 

for Bespondents, 

Judgment. — Tbie second appeal arises 
out of a suit which was instituted under 
0. 21| B. 63, Civil P. C. The plaint bore a 
etamp of Be. 15 1 but the Subordinate Judge 
called npoD the plaintiff to pay a oourt.fee 
ad valorem on tbe value of the property 
The plaintiff did not pay and the plaint 
was rejected. The plaintiff appealed to the 
District Judge stamping bis memorandam 
of appeal as for an appeal against an order; 
bub the learned Diatriot Judge required 
mm to stamp bis memorandum with a 


Gorakh Sahu v. Shed Nandan Singh 


572 Patna 


EiSHOHi Lal y* Cha^^dba Naeain 


court.fee stamp of the yalne of Bs. 15 
graotiDg him time for the purpose. Later 
on the same day the District Judge can. 
celled this order and required the plaintiff 
to pay court. fee ad valorem on the value 
of the property. The plaintiff failed to pay 
and bis memorandum of appeal was rejec- 
ted. When the second appeal came before 
the High Court, the Taxing Officer referred 
to the Taxing Judge tbe questiou of \vhat 
court.fee should be demanded from the ap« 
pellant. It was held by the Taxing Judge 
that court.fee should be paid ad valorem 
OD the differeuce between the value of the 
stamp on tbe plaint and tbe amount of 
court.fee demanded by tbe Subordinate 
Judge. 

Mr.'S. K. Mitter on behalf of the appel- 
lant points out that after the decision of 
tbe Judicial Committee in 35 Cal 202^ it 
cannot be argued that a plaint under 0. 21, 
B. 63, requires a higher court.fee stamp 
than Bs. 15. In the case before tbe Judi. 
ciai Committee, tbe plaintiff had prayed 
for an injunction which bad been granted, 
and be paid coart. fee separately for the 
declaration and for tbe injanction ; but the 
Privy Council pointed onb that a single 
court*fee was sufficient under Art. 17 (l)of 
Scb. 2, Court.fees Act. In tbe present case 
tbe Subordinate Judge demanded ad valo- 
rem conrt.fee because tbe plaintiff prayed 
for an injunction ; hot tbe prayer (or an 
injanction cannot after tbe decision in 35 
Cal 202^ be treated as taking the plaiut oot 
of tbe operation of Art. 17 (1}. 

On the question of what was the proper 
stamp for tbe memorandum of appeal, tbe 
learned Governmeut Pleader argnes that 
this should be tbe same as the stamp on 
tbe plaint; and tbe learned advocate for 
tbe respondents suggests that this sboald be 
ad valorem on tbe value of the property. 
The memorandum bore a stamp of one 
rupee ; but tbe appellant's pleader in tbe 
Court of tbe District Judge accepted the 
view that stamp of Bs. 15 was payable. In 
10 P L T 645* it was held that a memo- 
random of appeal of this kind must be 
stamped ad valorem; and it appears to 
have been assumed that this necessarily 
meant ad valorem on the value of the suit. 
That decision would be applicable to this 
case if any attempt bad been made to 


1. Pbul Kumari ▼. Ghansbyam Mlera, (1908) 36 
Cal 209=36 I A 99=19 OWN 169=7 0 L J 
86 (P C) 

3, Munshl MabtoD ▼. Laebman Lal, (1989) 16 
A I B Pat 616=120 I 0 766=10 P L T 6i6. 


1 . 1 .& 

defend tbe treating of the appeal to the 
District Judge as an appeal from an order; 
but tbe question remains of what we should 
take to be the value of tbe appeal. in the 
District Judge's Court for tbe purposes of 
assessmeut of courUfee. In tbe High Court 
tbe value for that purpose has been taken 
to be difference between tbe value of the 
stamp on tbe plaint and tbe value of the* 
stamp demand^ by the Subordinate Judge. 
That appears to us to be a reasonable me. 
tbod of assessing valuation of court-fee in 
cases where the only point raised is the! 
question of whether the plaint or th^ 
memorandum of appeal was sufficiently 
stamped. This was tbe view taken by 
Straight and OldSeld, JJ., in (1862) A W H 
244.^ The appellant must make good the 
deficit of Bs. 36.8.0 on tbe memorandum 
of appeal in tbe District Judge's Oorxtt 
within fourteen days. If be does this with, 
in time, this appeal be allowed with costs 
payable by the defendant. respondents for 
this Court and tbe Court below. If he fails 
to make good tbe deficit within the time al* 
lowed, tbe memorandum of appeal to tbe 
District Judge will stand rejected, and the 
appeal to this Court will stand dismissed. 

S.G./R.K. Ord€r acco rdingly. 

3. Darga Prasad v. Bagbobar DU), (1882)A WN 
944. 
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Kishori Lal Mar war i “ Appellant. 

V. 

Kumar Ch4%ndra Narain Deo, Plaintiff 

and another. Defendant — 

Bes pendents. 

Appeal No, 100 of 1938. Decided on 27tb 
pril 1939. from original order of Sab. 
adge. Bhagalpnr. D/- 19th March 1938. 
(«) Court.fee. — Vaiu.Uon of .uit — Decree 
leged lo be colliui.e end TOid— Suit rcilreiu, 

gdeeree bolderfrom e.eeuliog decree-Suit 

u,l be relued et euiouiit of decree end court- 
« peid on aueb emount. 

Tn e suH for injoDOtlon restraining a decree. 
)lder from executing bU decree, on the gro^ 
•t the decree is colluslvo and obtained b, fraud 
id therefore roid and incapable of execution, the 
aintifl most value his suit according to the 
Qount of decree and must pay ’'“•‘I"™ ^ 

, on such amount : AlB mO Pat 

(b) Pleedings-AllegaUons In plaint — V.lo* 
- Mortgage decree paced agemst edopHve 

other as administratrix of her deceas^ bn. 

ind — Sait by •dopted $on for 

holder from exeoatlof decree — Decree 
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■ ^If aged to bo colluMoo ood vold^Son held aot 
precluded from mointoiniag luit — Allegotione 
io pUint beld not however iuf6cient to raiee 
pretumplion oi truth. 

Prooeddiogs of the Courts on their face ore con* 
fiidered ptima facie to be eouad andnotprima facie 
tiasooud and invalid, but the fact tbit ao allege* 
tloD is made in tbeplaiot is not at all sufficient to 
establish a prime facie case of that allegation being 
true. (P 674 0 2J 

Upon a mortgage executed b 7 a deceased baa- 
band. a suit was filed against the widow in her 
capacity as adminUtratrix representing the eetato 
of her deceased husband. A compromise decree was 
passed against the estate. The pleader for the 
widow assured the Coort that the decree had been 
admitted by the widow. Subsequently, the adopted 
son of the widow filed a salt against the decree* 
holder restraining the latter from executing the 
decree on the gronnd that the decree bad been 
obtained by fraud and eoliusion and was not capa* 
ble of execution : 

Sild that the adopted eon was not precluded 
(com maintaining that the prooeedlugs taken by 
and suSered by bis adoptive mother were collusive 
and invalid agalnat him but the fact that he bad 
made these allegations in the plaint was not by 
HsoU sufficient to raise a peima facie case that 
ibeas allegations were true. [P 674 C 3] 

Sit M. N. Mukhdrji and E. P. Sukol — 

for Appellant. 

Dr. Sultan Ahmad. Murari Prasad, A. P. 

Upadbya and Gov6. Pleader — 

for Respondents, 

Bovland Ji^The ordor under appeal 
^as an injunotioD tesoed at the ins tan ee of 
the plaintiff restraiaing defendant 1 from 
potting up to sale certain properties in 
ezecutioQ of a mortgage decree obtained 
by him for the sale of those properties. 
The mortgage bad been eseoated on 27tb 
February 1911, in favour of the appellant 
for one Ukb of rupees with interest by 
Tbakur Pratap Narain Deo, the proprietor 
of the Laobmipore estate. This gentleman 
died on 28rd Noyember 1913, childless and 
leaviDg several widows. By a will he ap« 
pointed bis senior widow, Tbakarain Ensum 
Eomari to be administratrix of the estate 
and to have authority to adopt a boo to 
him. She obtained a grant of Letters of 
Administration to the estate on 5th August 
1916. The mortgage suit of the appellant 
was instituted on 26tb April 1926, the 
•claim being laid at Re. 2.00,000 after re« 
nitting Rs. 16,000; and the defendant was 
^e adminUtratrix representing the estate. 
“On 27th May 1928 the lady executed a 
compromise agreement under whioh the 
suit waa to be decreed for Bs. 13,4,000 with 
luture interest and oosts. The agreement 
was 61ed in Court on 6th June 1928, but 
the lady resiled from it by a petition whioh 
ehe presented on 4fcb September 1929. 


Later she reconsidered her position and on 
25th January 1930, presented a petition 
withdrawing ber petition of withdrawal. 

Then on 28th February 1930 a final 
decree was passed in accordance with the 
compromise and it is this decree that de. 
fendant 1 as decree-bolder seeks to execute. 
The lady on 2Qd June 1930 reopened ber 
challenge to the compromise by a fresh 
petition whioh was dismissed by the Subor. 
dinate Judge on 29bh August 1931. Against 
that order ebe brought Miscellaoeoas 
Appeal No. 259 of 1931 before the High 
Court. Among the interlocutory proceedings 
in that appeal were an order of remand 
under O. 41, B. 25, dated 15tb November 

1934, by which the Subordinate Judge was 
directed to enquire into some alleged pay« 
ments and to send a finding on that point; 
and also as to whether in view of 8. 6 of 
the Baotbal Parganas Begulations, the de. 
oretal amount was in excess of wbat was 
permissible under the damdupat rule. The 
finding of the Subordinate Judge was re- 
turned to the High Court on 17tb April 

1935, and was to the effect that legally 
the plaintiff's dues amounted to Rupees 
1,23»€60. 10-5, whereas the compromise 
decree was for Bs. 1,38,804*0*9, this in* 
eluding Rs, 3,872.8*0 as costa. The decree* 
bolder however challenged these findings 
asserting that the accounts presented by 
him were correct and the amount decreed 
was not io excess of that due. On 19th 
Marob 1937 Appeal No. 269 of 1931 was 
disposed of in this Court. It was noted : 

Tbo appcllaoi doM not now oballengo the cor* 
reotneaa o( (bo judgment and decree of the Court 
below, but acoepte (be oorrootneee o( (be decree 
paued by that Court, 

It was ordered therefore that the appeal 
be dismiased. Thereafter the deoree. holder 
took out execution and the lady objected 
under S. 47. Civil P. 0., on grounds similar 
to those taken before. These objections 
were disallowed on 17th December 1937. 
Against that order the lady preferred Mis. 
oellaneoua Appeal No. 18 of 1988 whioh 
was dismissed by this Oonrt on 25th Fabrn. 
ary 1936. The present snit is institnted by 
the plaintiff who is said to have been 
adopted on 26th Febrnary 1929 by Thakn. 
rain Knenm Knmari as a son to her do- 
ceased husband ; and be attacks the decree 
of defendant 1 and seeks to restrain him 
from ezeontiog it against the properties of 
the estate. The snit was instituted on 14th 
1938. Before its institution, the 
plaintiff had on 9th December 1937, moved 
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the High Court; under 8. 301, SuccessioQ 
Aok, to remove Tbakuraio Kaeam Kumari 
from her position as adminisbratrix. A for* 
mal petition of objection was presented by 
the lady, but the Coort passed an order 
discharging the lady and directing her to 
make over the property to the plaintiff. It 
was observed in that order that the lady 
was representing the estate hitherto in the 
capacity of administratrix and not in any 
other capacity. She bad claimed that under 
the will she was the sole owner of the 
estate so long as she lived and the estate 
would not vest; in the son till after her 
death. This was negatived. 

The suit has been instituted on a valua* 
tioD of Es. 10,000 with the prayer that 
defendant 1 be restrained by a permanent 
injunction from executing the decree, the 
decree was said to be void and incapable 
of execution, obtained by fraud and coUu* 
sioD. A prayer for interim injunction res. 
training execution of defendant I's decree 
was made and this prayer was allowed by 
the Subordinate Judge in face of objection 
by defendant 1. The objections pressed in 
this Court are three: first, it is said that 
the suit cannot proceed on a valuation of 
Es. 10,000 when the decree has amounted 
to over two lakhs; secondly, it is said that 
practically all the objections taken by tbe 
plaintiff against tbe validity of the decree 
were taken by bis adoptive mother and had 
failed, and it is said that these objections 
are no longer open to tbe plaintiff ; thirdly, 
it is said that on tbe balance of conveni- 
ence the defendants ought rather to be 
allowed to execute bis decree than the 
plaintiff to delay its execution* On tbe first 
point, the defendant's contention appears 
to be right. Tbe position is covered by the 
^authority in 4 Pat L J 703.^ The plaintiff 
|mu9t be required to value his suit according 
|to the amount of the decree which be seeks 
to avoid : and be must pay the court.fee 
ad valorem on this amount before be can 
be permitted to proceed further with the 
suit. The amount appears in the papers 
before us to be stated as Es. 2,06,368.2-34 


On the second point the appellant in- 
tends that Thakurain Kusum Kumari as 
administratrix was the sole and proper 
person to represent the estate in all litiga- 
tion and in all transactions up to the date 
of her removal from that position by the 
order of thi s Court on 9th December 1937 * 

1 . BrJi Krishna Das v. Chowdhofy Until Bsi, 
(1920) 7 A I R Pot 656—66 I 0 316 — 4 Pat 
L J 703, 


Any decree obtained against her before 
that date therefore binds tbe estate. Prima 
facie that argument would appear to be in 
accordance with law. But tbe plaintiff 
retorts that acts of the administratrix in 
order to be binding on him must have been 
done in tbe bona fide exercise of her powers 
and within their limits, whereas the com. 
promise decree which she suffered to be 
passed against the estate was collusive and 
fraudulent and therefore in no way binding 
on him. It was beyond her powers in a 
compromise to suffer a decree for more than 
was legally payable on the mortgage. A 
reference in this connexion was made to the 
finding of the Subordinate Judge dated 17th 
April 1935. No doubt, it is the plaintiff’s 
case that tbe compromise is collusive and 
invalid; but it is to be noted that tbe Sub- 
ordinate Judge on 29th August 1931, had 
found tbe compromise to be a good one and 
bad rejected tbe lady's attack on it in a 
decision on tbe merits. The appeal from 
this decision was eventually dismissed by 
this Court on 19tb March 1937, the Judges 
being assured by the advocate that the 
correctness of tbe decree of the Court below 
was DOW admitted by tbe appellant. It will 
not be presumed that tbe advocates or the 
parties were acting corruptly or against the 
interest of tbe estate, though of course it 
will be open to the plaintiff to establish 
any such thing if he is in a position to do^ 
so. Tbe fact that an allegation is made 
in tbe plaint is not at all sufficient to 
establish a prima facie case of that allege 
tion being true. Proceedings of the Courts 
on their face are considered prime facie M 
be sound and not prima facie unsoand and 
invalid. My view therefore on tbe second 
ground is that whereas the plaintiff is not 
precluded from maintaining the smfc to 
show that tbe proceedings taken and suffered 
by his adoptive mother were collMive and 
invalid against him, the fact that he ba^ 
made these allegations in the plamb is not 
in itself sufficient to raise a prima facie 
case that these allegations are true. 

The third ground to be seen istbebalanw 
of convenience and in this case it is to be 
noticed that the original mortgage which 
was created by the last full owner of the 
estate himself, was dated as 
Febtaary 1911; that the suit to 
mortgage was commenced on 25 th Apm 
1928. more than 11 years ago. and 
exeontion has now been pending for abo^ 
two years. I am of opinion that the 
of convenience in the circumstances of this 
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case is in favour of permitting the esecatioo 
to proceed. I would allow tba appeal with 
costa and discharge the iojaDctioD. The 
plaiotiff'respoDdent ondertakes to make 
good the dehcit oonrt.fee io the Court of 
the Subordinate Judge within two mooths 
from this date. Should the execution pro* 
ceedings result in any change in the circum. 
stances or position of the parties, it will be 
open to the plaintiff to apply to tba Sub* 
ordinate Judge for necessary amendment of 
the plaint as occasion may arise. 

James J* — I agree. 

N.S./r.S. Appeal allotted. 
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Mohamad Noon and Rowland JJ. 
Ajab Narain Singh 
Accused — Appellant 

V. 

JEmperor, 

Criminal Appeal No. 124 of 1938, Deci* 
ded on 22Dd August 1938, from decision of 
Sess. Judge, Saran, Chapra, DL 1.6.1936. 

Pen«I Ccd« (1860), S«. 96, 100 »nd 103^ 
AcGutcd*i brother leiieecf iilend witbin certeio 
rUer~ Party of Abire going ibero cutting grate 
and wbcn returning puriued by accused patty 
(ryiog to get bundle* back— Abire resitting and 
aJseuUing accused party — Two of accused 
party receiving grievous hurt— Accused party 
returning to tbeir boat— Assault by Abirs con* 
tiouing— Accused bring at them wilb sbotgun 
causing death of one— Hit act held came with* 
in exception in S. 96. 

Accased'a brother was a lessee oi an island with* 
In a river. A number of Abirs had gono to this 
island, bad cut a quantity of grass and were re* 
turning to tbeir village In a boat. Tbo accused 
party went in tbeir own boat in pursuit and tried 
to seize tho bundles of grass. The Abirs resisted 
and party of accused failed to recover the bundle#. 
They were driven off and two of them received 
Injuries amounting to grievous hurt. The accused 
party took to their boat. Tbe Abirs followed them 
ud assault by them on tbo party of tbe accused 
bad not ceased but continued In tbo form of pelt* 
Ing with brickbats and was likely to assume tbo 
form of physical seizure of tho boat and furtbor 
attack with lathie. During this time, tbe acensed 
ftt ^he Abirs canning death of ouo of them : 

Held that tbe right of private defence did not 
cease to be available to tbe accused up to and in* 
duding tbe time when be fired tbo three shots. 
Bis aotioD was done in exercise of the right of 
private defenco and was within tbo general exeop* 
tion In S. 96. On that finding and in view of the 
iMt that injuries on two of tbe accused party were 
grievous, there was a right of private defence of 
property which under 8. lOS might extend to tbo 
oausJng of death to tho wrong* doors, tbe offence 
Wng not merely theft but robbery within the 
aefiniUon of B. 890 because tbe offenden in car* 
vying away property obtained by theft for that end 
bad voluntarily cauMd hurt. There was likewise 
• ri^ht of private defence of the person which 


under See. ICO might extend to tbe voluntary 
causing of death tho assault beiog such as might 
reasonably cause the appreboosioD that death cr 
grievous hurt would otherwise be the consequence 
of such assault. [P 576 C 1, 2] 

Nagfishwar Prasad aod R. J. Bahadur — 

— for Appellant. 

Asst. Govt. Advocatd — for the Crown, 

Rowland J. — In ibis case fourteen per- 
SODS were put on tbeir trial on charges of 
murder, riot and other offences before tbe 
Sessione Judge of Sarao with four assessors. . 
All tbe assessors were of opioioo that all 
the accused were not guilty and should be 
acquitted. Tbirteeo of the accused were 
acquitted but one only Ajab Narain Siogb 
has been convicted under Ss. 304 aud 326, 
I. P. C., and is tbe appellant before us. 

It has been found by the Sessiona Judge 
that tbe appellant's brother ShivaDandan 
Siogb is a lessee of an island called Jazira 
No. 36 which is a Government estate in 
Baliia District within tbe river Sarju, 
otherwise known as Gogra. The ieiand 
produces a sort of Ibatcbing grass called 
kuaaila. A number of Abirs of Semaria bad 
gone with a boat or boats to this island, 
bad cut a quantity of the kusaila and were 
taking it back to tbeir village which is on 
the north bank of tbe river Sarju and is in 
Saran District. Tbe accused party came 
io tbeir own boat io pursuit and tried to 
seize the bundles of grass. Tbe Abira resist, 
ed and were reinforced by others from 
Semaria village which is inhabited by about 
two thousand bouses of that caste. The 
party of tbe acensed failed to recover tbe 
bundles. They were driven off and six of 
tbeir number received injuries those on two 
persons amounting to grievous hurt. Tbe 
accused party took to their boat from 
which shots were fired with a shotgun 
taking effect on three persons Dipa, Bilas 
and Ratan of the party of the Abirs. Tbe 
injuries on Dipa, though 116 pellets are said 
to have bit him, amounted only to simple 
hurt ; Bilaa was struck by 14 pellets but 
among the injuries was one amounting to 
grievous hurt. Batan received injuries to 
which be euccumbed. 

The trial as usual in such cases was em. 
barrassed by neither aide making an altoge- 
ther candid disclosure of the facts. The 
prosecution witnesses manifestly were oat 
to exaggerate and make the most of the 
ease against the aoouaed and in particular 
were interested to maintain that they had 
rights in the kusaila grass. They were in- 
terested to conceal or minimize acts of 
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violence done by their own party such as 
might afford justi&cation or extenuatioD 
for the hriog by the accused’s side. On the 
accused’s side it must have been well 
enough known to the whole of the accused 
party who fired the shots from the gun ; 
but this has not been disclosed. Ajab Naraio, 
who. according to all the direct evidence, 
himself fired the gun, bad stated that after 
firing one blank shot in the air, bo dropped 
the gun and some other person may have 
taken it up and fired it. He had however 
OD the same day sent a telegram to the 
District Magistrate at Cbapra in which he 
said : bad to open firing in self defence." 

The Sessions Judge has found on the evi. 
dence that the gun was fired by the AppeK 
laot Ajab Narain, and there is no doubt that 
the evidence fully supports this finding. 

Id appeal Mr. Nageshwar Prasad could 
not seriously press bis objections against it 
and was more concerned to maintain that 
on the facts found the Sessions Judge sbonld 
have acquitted this appellant on the ground 
that whatever be did was within the right 
of private defence both of person and of 
property. The learned Jndge in a somewhat 
lengthy and undoubtedly careful judgment 
has disclosed the difficulty that be felt in 
ooming to a conclusion on this point. Exa« 
mining the matter with reference to the 
several stages of the occurrence, he has held 
that the diara men (i. e., acoused’e party) 
would have been too late to save their pro. 
petty bad they waited to have recourse to 
the protection of the public authorities. 

It seems to be therefore his view that 
the diara men bad a right of private defence 
of property which entitled them to ose all 
necessary force for the purpose of recover* 
log the grass bundles from the Abirs in the 
email boat. As to the lathi fight that then 
followed, be has poiuted out that six per* 
SODS of the accused party received injuries 
and three on the ^maria side received 
very trivial injuries. On that finding and 
in view of the fact that injuries on two of 
the accused party were grievous, there was 
a right of private defence of property which 
under 8. 103, 1. P. C., might extend to the 
causing of death to the wrong-doers the 
offence being not merely theft but robbery 
within the definition in S. 390 because 
the offenders in carrying away property 
obtained by theft for that end had volun- 
tarily caused hurt. There was likewise a 
right of private defence of the person which 
under 8. 100, 1. P. 0., might extend to the 
Voluntary causing of death, the assault being 


such as might reasonably cause the appre. 
hensioD that death or grievous hurt would 
otherwise be the coDsequeuce of snob 
assault. When grievous hurt to two per- 
sons was actually caused, it canoot be 
disputed that grievous hurt was to be 
apprehended. But the prosecution witnesses 
in their evidence have set up allegations 
tending to show that the firing by Ajab 
Naraio was not done in the course of a free 
fight which was continuing right np to the 
time of the firing, but that the rioting on 
the part of the Ahirs had ceased and the 
accused party bad retired to the safety of 
their boat and were not being further 
molested or in danger of molestation when 
Ajab Narain, perhaps for revenge, fired on 
the Ahirs. The majority of the witnesses 
examined for the prosecution are of the 
Abir caste, and this itself raises some pre- 
sumption of their being not impartial wit- 
nesses, a presuncption which is by no 
means dispelled by a perusal of the tenor 
of their depositions. 

There is no defence evidence and the 
argument for (be appellant rests in the 
main on admissions made by one or other 
of the prosecution witnesses at earlier 
stages of the investigation and commit- 
ment inquiry. The Sessions Judge applied 
himself to the question whether the boat 
of the accused was still in danger, but be 
seems to have found a difficulty in making 
up his mind. At one place be says : 

It U clear that the boat bad not gone into doep 
water and wae not bejond the reach of the Ahtrs 
who wero atandlog in the water 


id he refers to the evidence of Deyall 
hir (P. W. 9) as showing that the dis- 
^nce from which firing waa opened oonld 
ot have been more than twenty- five feet. 
Icewhere however he eipressed himself 

I not convinced that the Ahirs were within 
iriking distance of the boat. He also 
^pressed a doubt whether there had been 
irowing of brickbats. That the Ahirs were 
) near the boat as to be able to strike 
ith lathis, is not. I think, the case even 
! the accused whose argument here has 
sen that the Ahirs were advancing towards 
le boat and that if Ajab Narain wait^ 

II they were so near as that, it wonid 
ave been too late. If the accused cm 
itablish that much, the right of private 
sfence must be conceded. Now, it 

, the evidence before the 
[agistrate of Sheopnjan Patbak (P- W. 

Jb about ten of the Ahire 

sep in the water, seven or eight of them 
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being armed ^ith lathis and that those 
ahirs might ba^e gone into the water to 
catch the men io the boat with whom they 
had a quarrel. SheopujaD resiles from this 
in Courti but what he has said in the 
oommitmoDt proceedings is evidence. 

As regards statements by other witnesses 
in the main, the defence has to rely on 
admisdioDS to the Sub-Iospector ; Mahesb 
Singh (P. W. 4i) told the Sub. Inspector 
that the fat man (Ratan) was adraocing 
towards the boat with a latbi. This witness 
has also admitted that be saw brickbats 
'being thrown at the boat by persons on the 
bank. If that is so, assault on the accused 
party was in fact contiouiDg right up to the 
moment of the firing of the gun. Similarly. 
Abdul Aziz (P. W. 18) when asked by the 
police what the injured men were doing, 
has said that they were running towards 
the boat of those men in water. Bilas, son 
of Ehobari, who is one of the injured men, 
eaid that the Semarla men had rnsbed into 
the water to assault the diara people; and 
Snndar Abir bad told the Sub.Iospector 
that Batan and other injured persons bad 
gone into knee.decp water to assault the 
accused persons. Dips, another injured per- 
son. bad said that Batan, Bilas aod bimself 
had gone ahead in the water to assault the 
accused. Dipa bad also said that brickbats 
were thrown. There are other similar 
admissions by other witnesses to the Sub- 
Inspector, but it is not necessary, I think, 
to make an exhauatiTe list of them. I think 
these admissions, taken with the oiroom. 
stances, are sufficient to establieh that in 
■fact the assault by the Abirs on the party 
of the accused had not ceased. It was appar. 
ently continuing in form of pelting with 
brickbats and was likely to assume the 
form of physical seizure of the boat and 
farther attack with lathis. That being so, 
I think that the right of private defence 
did not cease to ha available to Ajab Narain 
up to and inclnding the time whan he fired 
the three shots. 

It is suggested for the prosecution that 
Muming the right of private defence might 
•have been extended to firing one shot, the 
accused should not have continued firing 
w^n perhaps one shot might have been 
saffioient. It is impossible to say that one 
flhot or two shots would have been suffi- 
ment to drive off the mob. The iujuries on 
«Dipa and Bilas are all in the region be- 
tween the right hand and the right shoulder 
And the neck, and the doctor has said that 
«aoh injuries might have been received 
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from a gunshot if the person injured bad 
been bolding up his arm to throw a brick- 
bat. As regards Batan, the point is not quite 
so simple, for bis injuries appear to have 
come not from front but from behind, the 
left buttock being apparently the central 
point. Had Batan been the only assailant 
or possible assailant, one might infer from 
this that be bad turned back on seeing the 
injury on Bilas or Dipa and that there was 
no further excuse (or firing on him. But he 
was a member and a leading member of the 
mob which might still have been advanc- 
ing, and I am not, in the circumtances, 
prepared to bold that the right of private 
defence was exceeded in firing on Batan. 
In my opinion, the appellant ought to be* 
acquitted on the ground that his action was 
done in exercise of the right of private' 
defence and is within the general exception* 
in S. 96, I. P. C. I would allow the appeal 
and acquit the appellant. 

Hobamad Noor J« — I agree. 

d.s./r.S. Appeal allowed. 
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Emperor 

V. 

ilayadhar Pothal — Accused. 

Death Bef. No. 1 and Criminal Appeal 
No. 1 of 1939, Decided on 16th March 
1939, made by Sess. Judge. Cuttack, in bis 
letter D/- 17bb January 1939. 

(a) Crimmal P. C. (1896), S. ie2'*SuieiBeat 
by accuisd in circuoiilancea provided for by 
S. 27, Evidonco Ael, is adcniMible even if made 
Io police officer during loveetigation. 

Statemonid made to a police officer by accused 
Io the otreumstaDceA provided for by Sec. 27, 
Evidsooe Act. are admissible In evidence potwitb- 
etaudiDg that (hoy might have been made to an 
investigating officor during the progrese of an in. 
vestigation: AIR 192$ Mad 102$ and AIR 1932 
Mad 391 { P B), RsU on. fp 579 0 11 

(b) Criminal P. C. (1898), S. 235~Evidene« 
to prove one offence identical wilb tbal by 
which ether is to be establiibed ~ AcU can be 
regarded as one (raneaction. 

The test for applying Sec. 235 ie to eeo whether 
the acts alleged form a series that oau be regarded 
asoQo traosaotion. It is dlffioult to see how (bis 
question can be answered in the negative when the 
evidence to prove the one ofieuoe. is ideotioal with 
(hat by which the other Is to be established. 

(c) Evidence Act (1872), S. 114 
committed along with murder-- Stolen arlieles 
discovered with accused as result of statement 
made by bira to police — Posaesilon net ea- 
plained by accused — Question whether ora* 
sumption of graver offence or of lessor offeoca 
ibouid be drawn - U J. for prosecutloo to 
establish graver presumption. 
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Wber$ tohhety bas been committed along with 
murder and articles alleged to baTc been robbed 
from the bod^ of the deceased bare been discovered 
in the bouse of the accused as a result of a state* 
ment made hy bim to the police and the accused 
gives no explanation for the possession of these 
articles, one may presume under S. 114 that the 
accused was either involved in the murder and 
robbery or at least received the stolen property 
knowing it to be the proceeds of the robbery. This 
presumption is within the terms of Bee. 114, illus* 
tratioD (a); but when the question arises whether 
the presumption of the graver ofience or of the 
lesser ofience is to be drawn, it is lor the prosecu- 
tion to establish the graver presumption rather 
than for the graver presumption to be drawn in 
the absence of an explanation from the accused- 

tP 660 C 1] 

(d) Criminal Trial — Index ^ Notes in Index 
embodying stafemenks regarding things said to 
have happened at various points ~ It Is not 
proper to put them before jury- 

The notes in the index embodying statements 
regarding things said to have happened at the 
various points referred to are not properly to be 
put before the jury and where the index contains 
such objectionable material, the better course is to 
have a fresh index prepared with the objectionable 
material eliminated : A I B 29S6 Put Ji, Bef, 

[P 680 C 2] 

Public Prosecutor of Oriesa — 

/or the Crown. 

Mnralidhftr Mahanty — for Accused. 

Bovlaud J. — This ie a refereuce by the 
SessioDs Judge of Cuttack under S. 374, 
Crimiual P. C.i for confirmation of the 
eenteuco of death passed by bim on Maya* 
dbar Potbal v7bo has been conyicted under 
Sec. 302, Penal Code, on a charge of the 
murder of an old woman named Pula Bewa 
wbo used to liye alone in her bouse in 
Erisbnaraipur- The murder is eaid to baye 
been committed on the night of 2l8t Octo* 
her 1938, in the angan of the deceased. 
There is a cbula or a raised hearth with a 
hole in the top. The body was found on 
tbe morning of 22nd October 1938, with 
the bead thrust into tbe mouth of tbe 
cbula. Death bad been caused by a number 
of incised wounds on tbe back of tbe neck 
and the back. The lobes of the ears had 
been cut by some cutting instrument and 
tbe ear-rings remoyed from them. Bobbery 
is naturally tbe motiye ascribed. There is 
evidence of several neighbonre that tbe 
deceased used to wear two pairs of gold 
ear-rings. 

There is no eyewitness and the case 
against tbe accused rests entirely on cir- 
cumstantial evidence consisting in the re- 
covery from bis house of certain suspicious 
articles on a statement made by him to tbe 
Investigating Sub* Inspector ; the recove^ 
of a weapon proved to be blood.steinea, 


from the bouse of his neighbour Daoai or 
Danadar Kbatua as a result of a statement 
made by this accused and the fiodiog of 
some marks of injury on tbe person of the 
accused which suggest that he may have 
taken part in some sort of a struggle at 
about the time of tbe crime. As to the 
statement made by the accused and leading 
to the recovery of tbe articles we have it 
only in a fragmentary form. P. W. 12, 
May adbar Jena, one of the search witnesses, 
says: ‘"The accused told tbe Sub-Inapectorof 
Police, that be bad got tbe ear-rioge of tbe 
deceased." Sob-Inspector Karayau Prasad 
Prija says that accused told tbe witness 
that be bad got tbe ear-rings of tbe deceased 
bidden in his tbateb. Tbe note as to ac- 
cused's statement made in the search Uat 
Ex. 5 is : 


Mayadbat Pothal baviog produced the ear-riogs 
from tbe bundles of straw of tbe loweet layer o! 
the thatch of hU houee over tbe caves four rafters 
from the comer beam towards his bari (gardenV 
side to tbe south sayiug that Janardan Rhatoa of 
Krisbnaraipnr after killing FulaBewa bad banded 
them over to be kep^, they were seized. 

If it was inteoded to admit under S. 27, 
Evidence Act, tbe statement made by the 
accused regarding these ear-rings, the cor- 
rect course was to use much of th& 
information as relates distinctly to tbe fact 
thereby discovered" and no less. The ques- 
tion arises whether a proper reading of 
S. 162, Criminal P. C., prohibits tbe use 
of a statement made by an accused per^u 
to a police officer in tbe course of an in- 
vestigatioD when it is made under the spe- 
cial circumstances provided for in Sec. 27, 
Evidence Act. It bas recently been Iwd 
down by their Lordships of the Judioiw 
Committee of the Privy Council in A I B 
1939 P C 47,' that B. 162 is not confin^ 
to statements made to the police by wit- 
Desses but applies equally to statements 
made by accused persons; but their Lord- 
Bbips expressly abstained from dwiding the 
question whether a statement followed by a 
discovery of fact soch as is coptempia^ 
by Sec. 27 is rendered inadmissible or stiU 
remains admissible on the ^ound that 
S. 27, Evidence Act, is a^^e^al 
tbe mesDiiig of Seo. 1 (2). Onmic^aP. 0., 
and ifl not specifically repealed by S. IW. 
Undoubtedly it bas long bwn an an'Jn*- 
tioned practice in all ‘fhe 
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circumstances provided for by S. 27, 
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d6DC6 Act, have been treated as admissible 
in 67id6Dce DOt^itbstanding that tbey may 
have been made to an investigating odjcec 
daring the progress of an investigation. 
^And in 55 Mad 903' Reilly, J. has adopted 
the line of reasoning by which in 51 Mad 
967^ S. 27, Evidence Act, and S. 162, Cri. 
zninal P. C., were both given effect to, 
S. I62 having effect in every case escept 
those to which Sec. 27 applies by way of 
exception or proviso. 

la the absence of a deffoite pronoance* 
meot of the Judicial Committee to the con- 
trary, I think it is permissible to follow 
that reasoning and to admit proof of a 
statement made by an accused person to an 
investigating officer io tbe special circum. 
stances provided for in Sec. 27, Evidence 
Act. Three ear.ringe, said to be tbe property 
of tbe deceased, were recoverd in conse- 
quence of this statement of tbe accused and 
they have been identified as tbe property of 
the deceased by P. W. 2, Surji Dlbya, 
P. W. 4, Bela Dei, P. W. 5, BbabanBewa, 
tbe above three being neighbonrs of the 
deceased woman and P. W. 6, Lakbi Das, 
the deceased's nephew. As against tbe re- 
liability of tbe identification by Bbaban 
Bewa, it ie pointed out that in tbe Com- 
mitting Magistrate's Court she said that 
during the police investigation she had 
failed to identify tbe ear-rings. For the pnr. 
pose of this case, I shall assume tbe articles 
to have been correctly identified as the 
property of Fnla Bewa,. but this is not to 
be regarded as a definite finding because 
that very point will be for tbe Sessions 
Court to determine in the subsequent trial 
of the appellant on tbe charges connected 
with the property. This reservation is 
necessary in consequence of the procedure 
followed by the Seasiona Judge at the out- 
set of the trial. 

The case bad been committed for trial in 
his Court on charges under Ss. 302, 392 and 
411, 1. P. C. It was tbe case of the pro- 
secution that the murder of the deceased 
and tbe robbery were parts of one transac. 
tion and were simultaneously done and that 
the alleged stolen property fonnd in the 
poseesaioo of tbe accused was property 
stolM in that very robbery done at tbe time 


9r Emperor v. Syama MabapatTo. (X93Q) : 
AIR Mad 391=1939 Ct 0 365=137 I C 9 t 
33 Cr L J 418 = 66 Mad 903 = 62 M L 
742 (P B). 

3. Obinna Thimmappa v- Tain Kunto Thin 
mappa, (1928) 16 A I R Mad 1028 = 119 I 
689 = 29 Cr L J 1098 = 61 Mad 967 = I 
M L J 861 {F B), 


of tbe murder, but the learned Judge tried 
the charge under S. 302 only. In the cir- 
cumstances stated, there was ample autho- 
rity io S. 235 and the succeeding Sections 
of tbe Criminal Procedure Code for the 
trial of the accused, at one trial for all the 
offences with which be was charged. Tbe 
reason given in the order sheet for not try- 
ing all the charges together is that "the 
corpus delicti in each case is not the same." 
1 do not find corpus delicti in any part of 
tbe Code of Criminal Procedure and the 
course of criminal trials in India id to be 
governed by tbe provisions of tbe Indian 
statute and not by a criterion derived from 
the law of some other country. Tbe test 
for applying S. 235 is to see whether tbe 
acts alleged form a series that can be re- 
garded as one transaction and it is difficult 
to see bow this question can be answered 
in tbe negative when the evidence to prove 
the one offence is identical with that by 
which tbe other is to be established. The 
procedure followed in taking up one charge 
only has the result that we are unable to 
deal with tbe whole case, and the incon- 
venience of bolding two trials instead of 
one on the same evidence will be obvious 
to the learned Judge. In addition to the 
recovery from bis bouse of the ear-rings, 
there is the further statement made by tbe 
accused and recovery in consequence of it 
of a katari in tbe house of Donai. As to this 
statement, we have it from P. W- 12, Maya, 
dhar Jena that accused pointed out tbe 
katari in the house as having been used by 
Donai for the murder. The Sub-Inspector 
only says: "Tbe accused took os to the 
house of Donai and pointed out the katari." 
The Sessions Judge appears to think that 
the recovery of these articles directly con- 
neots tbe accused with the crime, be having 
at tbe trial given no explanation or a false 
explaDatioD aboat them. 

Ndw the prosecQtioQ io order to estab. 
lish a obarge of murder has to prove that 
the accDsed U sometbiog more tbao a 
receiver of stolen property and so mocb of 
the evidence as I have thus far set ont would 
appear to be eqaaUy consistent with his 
beingamarderer or a receiver; and the posi. 
tion is the same whether the statements by 
Mayadhar to the Sub.Inspeotor regardinc 
the articles fonnd are taken into considera 
tion or are exolnded. If they are excluded' 
there Js this to be noted, that accused is a 
goldsnaith, and experience suggests that the 
nearest goldsmith is a person likely to he 
resorted to by a thief for tbe disposal of 
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stolen jewels. No doubt it has been held in 
13 Mad 426^ that when persons have been 
tried at one trial for robbery and murder 
possessioo of recently stolen property, if 
unexplained, such as would be presumptive 
evidence against the prisoners on tbe charge 
of robbery, was similarly admissible in evu 
deuce against them on the charge of mur. 
der. And in this Court in 19 P L T 801^ it is 
observed by Rhaja Mohamad Noor, J., that 
one may presume under S. 114, Evidence 
Act, that tbe aoeosed was either involved 
in the murder and robbery or at least 
received tbe stolen property knowing it to 
be the proceeds of the robbery. This pro. 
sumption is within the terms of Sec. 114, 
Illustration (a) ; but when tbe question 
arises whether tbe presumption of tbe 
graver offence or of tbe lesser offence is to 
be drawn, it is for the prosecutiou to estab. 
lieh the graver presumption rather than 
for tbe graver presumption to be drawn io 
the absence of an explanation from tbe ac- 
cused. So we have to see what farther mate- 
rial there is to show that the accused was 
not merely a receiver of stolen property 
but was himself the murderer or actively 
concerned in tbe murder. The materials 
relied on are first, the finding of a sack at 
bis house which contained a katari and a 
blood-stained rag. Tbe katari bad no blood 
stains on it. Tbe stains on the rag may have 
had some other origin and as to the sack 
the accused says it is not his and has said 
in his statement before tbe Magistrate that 
it has the name of Jagabandho written on 
it. No question was asked of any witness as 
to whether this is so and the Sessions 
Judge has not made any note as to whether 
any such name was found on the sack. The 
sack itself has not been sent to this Court 
and we are unable to say whether it has 
Jagabandhu's name on it. There seepcs to 
be room for doubt whether the sack is the 
property of the accused or not. 

Then there are the injury marks found 
on the person of the accused which are 
consistent with bis having taken part m 
some sorb of scuffle at about tbe time of the 
alleged occurrence. The accused had an 
incised wound on tbe right thumb, two in- 
cised scratch marks on tbe left cheek and 
four scratch marks on the right hand be- 
Bides some older marks. It is pointed out 


4. Qa^en.Empress v. Sami, (1890) 13 Mad 436=1 
Weir 290. 
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in argument that be conld have received 
this cut in tbe course of bis occupatiou as a 
goldsmith and the other injuries could have 
been caused in many ways. There is also tbe 
fact that accused's lantern was found 
broken. It was for the prosecution to show 
circumstances which could not be explained 
on any view consistent with tbe iDnooence 
of tbe accosed; and in my opinion what 
has been fonnd, while sofficient to give rise 
to very grave suspicion, is not (whether we 
regard the pieces of evidence individually 
or collectively) sufficient conclusively to 
demonstrate the guilt of tbe accused on the 
charge of murder. 


Before leaving the case, I may refer to 
tbe map and index. Tbe notes in tbe index 
embody statements regarding things said 
to have happened at tbe various points' 
referred to. Such notes are not properly toj 
be put before the jury and where the indexi 
contains such objectionable material the 
better course is to have a fresh index pre- 
pared with the objectionable material elimi- 
nated. Id tbe present index tbe entries 
against F. G. H. I. and J. should be substi- 
tuted by entries free from objectionable 
matter. The learned Judge may for guidance 
in such matters refer to 16 P L T 730* and 
tbe cases there cited. 

Id the result, I would accept tbe unani- 
mous opinion of the assessora and set aside 
the decision of the learned Sessions Judge. 
I would discharge tbe reference and acquit 
tbe accused of tbe charge of murder. The 
Sessions Judge will take the necessary steps 
for bis trial on tbe other charges which 
were framed against him. 


Varma J. — I entirely agree. 

D.S./r.K. Order accordingly. 
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, 4 p admission b; so adTocate on point of law ia 
pot biadiog apoo s psrty. but if oo tbe basis of 
fiieb adraifsion a decree is passed* the decree is 
Hoding Qolesa U is sat aside under the procedure 
pie»ribed by law. [P 633 C 1] 

(b) Civil P. C. (Id08). O. 4l,Rr. 23 and 2$ — 
Remand ^ Matters finally decided by order of 
reoaod while renmndiDg caaecannot be reopeo* 
ed afterwrads when case comet back from 
lower Court. 

If a Bench remands a case to the lower Court 
dtber under 0. 41. E. *23 or coder 0. 41. B. 2S or 
noder the ioberent powers of tbeCcort.tbe matters 
finally disposed of by the order oi rrtnacd cannot 
be reopened when the ease comes back from the 
lower Coort: bat if aicbe time oi reound, do final 
decisioD Is given on a point though some obserra* 
dons only are made in respect of it. it U open to 
another ^ncb when finally determining the ease 
(0 oome to its own conclusions on it. [P &S3 C 2] 
Objector to attachment, a company, which was 
respondent in a mucellADeoas appeal before a 
Bench of the High Court admitted that if the 
assets of the jodgmenV debtor company which 
passed in their bands on amalgamation of both 
companies were not accounted for by them they 
would be personally liable to satisfy tbe decree. 
The Bench remaudej tbe case for inquiry into the 
matter to lower Coort which feund that the assets 
were not accounted (or and consequently the ob- 
joctlon was rejected and tbe case again came before 
another Bench of tbe High Court : 

Held that tbe order of remand finally deter* 
mined the question of liability to account and it 
could not be reopened: AIR 2923 Pat 226, Bel. on* 

[P 6Sd C S] 

(el Civil P* C. (19081* S.S2— Scope of^S. 52 
u applicable to a case of company takiogaaaeti 
and liabilities of another eompaoy under liqtii* 
dation on the ground of Jaitice* equity and 
good conscience. 

Section 62 (2| ^mply enacts a rule of procedure 
in accordance with natural justice; and even in 
tbe absence of thatSaetloo (and of any prorision of 
law to tbe contrary) Courts would be justified in 
applying tbe principle embodied in it as a rule of 
justice, equity and goodconscienoe to a cw where, 
for tbe liabUities of a company under liquidation, 
a decree is passed against another oompany which 
OB amalgam ition bad taken tbe assets and liablA 
lities of tbs former, and the liability is expressed 
in tbe form adopted in decrees against legal repre* 
aeotatives ol deceased persons; because for all 
intents and pur^Moses tbe Utter oompany is tbe 
ptesenlaUve in interest ol tbe former : A I B 2992 
AU$06and AIR293$Cal?23. Distin^. (P fid4Cl; 

P 5S6C9] 

Sir M, N. Mokhurji (in Kos. 211, 232 
Kni €06)t N. M. ^oj (ia Noe. 211 aod 
and 232 aad K. N* Moifcra (in No. 606) 

— for Appellant. 
S. M. MoUick, Bbubaoeahwar Prasad 
Sinha, J* M. Gboab and K. E« Sinha 

— for Respondent. 
M» Ghosh (io No* 606)-^/or Opposite 
Party. 

Jod^cnaDt* — ^ These (wo miscellaDeoQS 
bppeald and the civil revision application 
visa ont of two appUcatiooB (or tbe execu. 
tiono( a decree obtained by the respondent, 


Ramcbandra Mar wan, against the appellant, 
tbe Baraboni Coal Concern Ltd. One Eco- 
nomic Coal Co. Ltd., (now defonct) worked 
among others a colliery called Ganeshpur. 
Half of this coalfield belonged to the res- 
pondeQt*decree. holder and the other half 
t-o one Mr. Forbea. The latter sub. leased 
his half to the Economic Coal Co. Ltd., and 
the former entered into a partnerehip with 
that company io respect of the other half, 
and thus (be company worked tbe whole 
of tbe Ganeshpor coalfield. This company 
weot into volontary liquidation, and the 
liquidator amalgamated it with the Bara- 
boni Co^\ Concern Ltd., with effect from 
lat April 1926. (Tbe effect of this amalga- 
matioD will be dealt with later*) Tbedecree^ 
holder, Racoebandra Marwari. instituted a 
suit. No. 54 of 1927* against the Economic 
Coal Co. Ltd., the Baraboni Coal Concern 
Ltd.* and others for dissolution of the part- 
nership and accooots. Tbe suit was decreed 
and the amoont due to the plaintiff was 
ascertained at a sum of over Bs. 68.000* 
Tbe order portion of the decree runs thus; 

For the amount tb^t would be fouDd due to tha 
pUintlfi OD rendition of account deiendanta 1 aadS 
(tbit Is tbe Economic Ccal C^. Ltd*, and tbe Bara* 
boniCoalCouceru Ltd.,) would he liable to tbe extent 
of tbe assets of tbe Ecosomic Coal Co* lu their hands. 

This is the decree under esseution. In 
one of tbe two executions tbe decree. holder 
attached a decree obtained by (1) the Bara- 
boni Coal (Concern Ltd., (2) Chandanmal 
Indra Kumar, tbe petitioner id the civil 
revision application, and another, in Suit 
No. 66 of 1930, against the proprietor of 
one C. M. & Co. for an encroachment by 
tbe latter on tbe coat lands of the Pbulari* 
tand Coal Co* Ltd., which company among 
others had also been amalgamated with tbe 
Baraboni Coal CooGem Ltd. Two objections 
were preferred against this attachment. One 
was by tbe Baraboni Coal Concern Ltd., 
and was to tbe effect that tbe decree which 
was attached was not a part of tbe assets 
of tbe Economic Coal Co. Ltd. but was the 
property of the Pholaritand (Doal Co. Ltd* 
and was not therefore attachable in execu- 
tion of the decree of tbe decree, holder- 
respondent. The second was a claim nnder 
O. 21, B* 58, Civil P. C., made by Chan- 
danmal Indra Enmar, who alleged that be 
was also a decree-holder of tbe attached 
decree and that as be was under no liability 
bo pay tbe decree of the r^pondent, Ram- 
chandra Marwari, tbe decree ooald not be 
attached. The objection and the claim were 
aUowed by tbe learned Sobordinate Judge, 
The decree-holder preferred an appeal and 
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a civil revision application to this Court 
(MisceUancous Appeal No. 107 of 1934 and 
Civil Eevision No. 450 of 1934). These 
wore heard by a Division Bench (Agarwala 
and Varma, JJ.) before which it was ad. 
mitted on behalf of the Baraboni Coal 
Concern Ltd., a respondent in the misceU 
laneons appeal^ that 

if they are uoable to account for any part of the 
assets of the Economic Coal Co. Ltd., which passed 
into their bands at the amalgamation, they are 
personally liable to satisfy the decree. 

It was however contended on their be* 
half that this could be effected only after 
the appellaot.decree. holder had first pro. 
ceeded against the assets of Economic Coal 
Co. Ltd. The Court held that for the pnr« 
pose of determining whether the right, title 
and interest of the Baraboni Coal Concern 
Ltd. in the decree was liable to attach, 
ment, it was necessary to ascertain whether ^ 
they bad accounted for the assets of the 
Economic Coal Co. Ltd. which passed into 
their hands at the amalgamation. The cases 
were therefore remanded and the Court 
below directed to institute an enquiry on 
the lines indicated above, and the misceU 
laneous appeal and the civil revision appli. 
cation were allowed on these terms. In 
pursuance of the aforesaid order of remand, 
the Court below has instituted au enquiry 
and found that the Baraboni Coal Concern 
has failed to account for the assets of the 
Economic Coal Co. Ltd. which came into 
their hands. It has accordingly allowed 
the attachment to stand, and Miscellaneous 
Appeal No. 211 of 1936 is directed against 
this order. The lo^er Court has also dis- 
allowed the claim of Cbandanmal Indra 
Kumar as to his being a part holder of the * 
decree against C. M. & Co. and Civil Bevi. 
sioo Application No. 606 of 1936 is directed 
against this order. 

In the meantime, after the objection of 
the Baraboni Coal Concern Ltd., and the 
claim of Cbandanmal Indra Eumar were 
allowed, the decree.holder.respoodent took 
out another execution of his decree. In this 
execution he attached another decree — a 
decree for costs in favour of the Baraboni 
Coal Concern obtained on the Original Side 
of the Calcutta High Court against Sri 
Gopinatbji Tbakor. amounting to about 
Rs. 10,000. To this also, the Baraboni Coal 
Concern raised the same objection, namely 
that the decree attached was their personal 
property and was no part of the assets^ of 
the Economic Coal Co. Ltd. This objection 
was heard along with the oases remanded 


by the High Court, and with a similar result, 
namely that the Court held that though 
the decree attached was the personal pro- 
perty of the Baraboni Coal Concern, this 
party had not accounted for the assets of 
the Economic Coal Co. which came into 
their hands and were therefore personally 
liable to satisfy the decree of Bamcbandra 
Marwari. Miscellaneous Appeal No. 232 of 
1936 is directed against this order. 

Sir Manmatba Nath Mukharji who ap- 
pears on behalf of the appellant company 
— the Baraboni Coal Concern — has atUck- 
ed the order of the Court below on the 
following grounds : (l) The decree under 
execution, on a proper construction, only 
means that it was executable against suoh 
specific properties of the Economic Coal 
Co. as might be found in the bands of the 
Baraboni Coal Concern, and that there is 
DO obligation on the latter to account for 
the assets of the defunct Economic Coal Co. 
It was contended that the Court below was 
wrong in applying the principle of 8. 52, 
Civil P. C., to the present case, as the Econo* 
mic Coal Co. was not adeceased person within 
the meaning of the Section nor the Baraboni 
Coal Co., its legal representative. (2} The 
reasoning of the learned Subordinate Judge 
in bolding that the Baraboni Coal Coneern 
bad failed duly to acoouut for the assets 
of the Economic Coal Co. is wrong. The 
learned advocate urged that the appellant 


had duly accounted for all the assets that 
came into their hands, and that as regards 
various items in the accounts dealt with 
by the learned Subordinate Judge, bis in- 
clusions were based upon wrong premises. 

Mr. S. M. Mulliok, who appears on behalf 
of the decree-holder-respondent, has, on the 
other hand, contended that the Baraboni 
Coal Concern was accountable and that 
this matter was concluded by the order of 
remand of this Court and could not be re. 
opened. He supported the mam fiadings of 
the learned Subordinate Judge as to the 
value of the assets of the Economic Coal 
Co. which were not duly accounted for by 
the Baraboni Coal Concern, Ltd. He also 
urged that the decree under execution, so 
far at any rate as it relates to costs, is a 
personal decree against the Baraboni Coal 
Concern Ltd., and that to that extent the 
Baraboni Coal Concern are personally habie 
in any event. It may be mentioned here 
that the decree obtained by the Bjraboni 
Coal Concern and others against the pro. 
prietors of 0. M. and Co., which was at. 
tached in the earlier execution case, no longer 
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subsists. It has on appeal beea set aside 
by this Coact, and an appeal against the 
deoree of this Court is peadiag before the 
Pri7y Council. The attachmeob ia therefore 
notioaal, and will be of do value unless the 
decree of the trial Court is restored with or 
without modihcatioD by the Privy Council. 
Let us now consider the points raised by 
Sir Manmatha Nath Makbarji on behalf of 
the appellants in the order in which they 
have been stated. 

The Brst question to be eoneidered is 
whether it is open to the appellants to take 
op the position that under the terms of the 
decree under execution they are not liable 
to account (or the assets of the Economic 
Coal Go. which came into their hands and 
that they are not personally liable to satisfy 
the decree even to the extent of assets not 
accounted for. In other words, the question 
is whether the only remedy of the decree, 
holder. respondent is to attach such actual 
assets of the Economic Coal Co. as may be 
Icand in the bands of the appellants. We 
have already stated that it was admitted 
before Agarwala and Yarma, JJ., that the 
Baraboni Goal Concern were persoalty 
liable in case they failed to account for the 
assets of the Economic Coal Co. The learned 
advocate for the appellants, however, con* 
tended that this was a wrong admission by 
the advocate who then appeared for bis 
clients, that being an admission on a point 
ot law, only hU clients were not bound by 
it, and that be was entitled to question it 
before us. Now, it is true that an admtesion 
by an advocate on a point of law Is not bind, 
ing upon a party, but if on the basis of 
such an admission a decree has been passed, 
the decree is binding upon the party unless 
it is set aside under the prooednre pres, 
oribed by law. In other words, even though 
an admission may not be binding, a decision 
on the buis of that admission will bind 
the party. Sir Manmatha Nath Mukbarji, 
however, contended that the order of 
<*dmaQd did not finally determine thequee* 
tioQ of the liability to account and did not 
finally decide that on failure to aooonnt for 
the assets, the appellant Company would 
be personally liable for the decree under 
‘execution. He placed before us a number 
of authorities, some of which are at first 
eight not reconcilable. We do not propose 
to examine them in detail, but consider it 
eufficient to refer to a decision of this Court, 
4 P L T 35,* in which it was held that 
4, Brijraj Krishna Chathu Singh, (IdSd) 10 
A I R Pat 226^76 1 C ISS-S P L T $6, 


when one Bench set aside tha decision of; 
the lower Court and remanded the case 
after laying down the law to be followed, 
the decision of the Bench on the point ofj 
law is final and another Bench, a Court ofj 
co.ordinate jurisdiction, cannot go behind, 
it in appeal against the decision passed i 
after remand. The authorities on the whole 
establish the proposition that if a Bench 
remands a case to the lower Court either 
nnder O. 41, B. 23 or under 0. 41. B. 25 or 
under the inherent powers of the Court 
(tbe remand in this case comes neither 
under B. 23 nor under B. 25), the matters 
finally disposed of by the order of remand 
cannot, any of them, be reopened when tbe 
case comes back from the lower Court, but 
if at the time of remand no final decision 
is given on a point though some observations 
only are made in respect of it, it is open to 
another Bench when finally ddbermioing 
tbe case to come to its own conolusions on 
it. Applying this principle, the appellants 
are, in our opinion, precluded from raising 
tbe question now. 

We have said before that the lower Court 
bad allowed the objeebion of tbe Baraboni 
Goal Concern, holding that the decree 
attached not being a part of the assets of 
the Economfe Coal Co. was not liable to be 
attached. Tbe issue therefore before tbe 
Bench which at first heard tbe appeal of 
the decree. bolder was whether that decree 
was attachable. Oa tbe admission of the 
legal position the Court decided that the 
personal properties of tbe Baraboni Coal 
Concern were liable to attachment in case 
tbe company failed duly to account for the 
assets of the Economic Coal Company 
which came into their bands. Bob as the 
lower Court had nob determined this point, 
the case was remanded only for invostigat* 
ing and deciding it. The liability of the 
Baraboni Coal Concern personally to satisfy 
the decree of Bamobandra Alar war i, if they 
failed to aocounb • for the assets of the 
Economic Coal Co., was, in our opimon, 
finally determined by the former Bench, 
and the question cannot be reopened before 
us. The appellants in substance ask us to 
hold that the order of remand was wrong, 
ioasmuoh aa it was passed under misappre* 
oiatioQ of tbe legal position, plainly, we 
oannob do so. Assuming however that it is 
open to us to enter into this question, tbe 
result will be exactly the same. The admis* 
sioD made by the advocate of the Baraboni 
Coal Concern before Agarwala and Yarma, 
JJ. as regards the legal position— in res. 
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peck of tho liability of tbe company — was 
correct;. 

Sir M. N. Mukharji argued that tbe 
liability of the personal properties of a 
jadgment.debtor for a decree passed against 
him as a representative of a deceased per* 
SOD, in case be fails to account for tbe 
assets of the deceased which came into his 
bands, is a creation of 8. 52, Civil P. C., 
and that the Section being in terms in. 
applicable to this case, the Baraboui Coal 
Concern is not liable to satisfy the decree 
on that footing. This contentioD cannot, in 
our opinion, be accepted. S. 52 (2) of tbe 
Code simply enacts a rule of procedure in 
accordance with natural justice; and even 
in tbe absence of that Section (and of any 
provision of law to tbe contrary) Coarts 
would have been jnstihed in applying tbe 
principle embodied in it as a role of justice, 
equity and good couscieoce. If a debtor dies 
and bis properties are taken by bis legal 
ifepresentatives, they are bound to pay his 
I debts to tbe extent of tbe assets they have 
taken, unless it can be said that tbe debts 
are extinguished by tbe death. Tbe liabi* 
lity of these assets of the deceased to be 
taken in satisfaction of bis debts can be 
enforced by bringing a proper suit against 
tbe representatives who have Caken them ; 
and if between tbe death of tbe debtor and 
tbe execution of tbe decree these repreeen* 
tatives have converted any of tbe assets of 
the deceased debtor to their own use, it 
would be a strange system of law and 
equity under which it could be held that 
they are not liable to satisfy tbe decree to 
the extent to which they are unable pro* 
perly to accoont for tbe assets of tbe 
debtor. For, that would enable the repre* 
sentatives to take tbe assets and yet easily 
defeat tbe creditors, and thus, in effect, 
mean that if not realized in tbe lifetime of 
a debtor, his debts are not realizable from 
bis properties after his death. We cannot 
conceive of any system of law which would 
allow the representatives of a deceased 
debtor to take bis alaets and nevertheless 
resist tbe execution of decrees to be satisfied 
oat of those assets without duly accounting 
for them and thus leave the decree. holders 
to remain content with infruotuous decrees. 
This is how we arrive at the principle of 
procedure embodied in S. 52 (2) as regards 
enforcement of decree against legal repre* 
eentative** (to quote the marginal note to 
tbe Section). If a creditor has obtained a 
decree for the payment of money out of the 
property of the deceased, and proves in tbe 


execution proceedings that tbe debtor died 
leaving properties which came into the 
bands of bis representatives, then it is for 
these representatives to account for those^ 
properties, and it they fail to do so, they 
become personally liable to tbe extent of the* 
assets not accounted for. Tbe personal lia* 
bility of the representatives in such a case 
seems to us to be implicit in the very decree 
passed against them for payment of money' 
out of tbe property of the deceased. For,, 
the only other view that need be consider- 
ed on this point is that the question of per- 
sonal liability must be gone into in the suit 
itself — a course which has little to recom* 
mend it and which is definitely negatived* 
by S. 52 (2) in oases of natural death. In the^ 
present case the decree was passed against 
the appellants* on tbe finding they took 
over the entire assets and liabilities of the* 
Economic Coal Company when tbe latter^ 
went into voluntary liquidation, and their 
liability was expressed in tbe form adopted^ 
in decrees against legal representatives of* 
deceased persons. As regards tbe mode of 
execution of such a decree we are unable tcv 
see that in principle it differs from a decree 
passed against the legal representatives of* 
a person who has died a natural death. 

Sir M. N. Mukharji has cited two deoi- 
sioDB io support of bis contention that ths' 
principle of 8. 52, Civil P. C., cannot ba^ 
applied to cases which do not come withizi 
its terms. These are 63 All 529^ and A I 
1935 Cal 713.^ It seems to us that neither 


of tbe cases definitely lays down any such* 
proposition as is contended for. In tbe first 
place they are not cases io which the de- 
crees were passed against tbe legal repre* 
sentatives. In 63 All 629* there was a 
decree passed against a man who after the^ 
decree.holder's application in execution for 
attachment of bis properties moved the Col* 
lector, on the ground of his having become* 
a sanyaai, for tbe mutation of his sons 
name in the revenue records. Tbe attach- 
ment was granted by the Civil Court, and 
then the son objected to execution on the- 
ground that as his father had taken* 
tanyas. tbe properties no longer belonged to 
ihe father but had devolved upon him, and- 
Shat execution could not proceed without- 
bis being made the heir of his father. The* 
>bjeotion was disallowed by the executing* 
Joprb, and this order was upheld by the - 

3, Madho Rao v. Gar Narain. (1^91)18 A ^ R All 
906=181 IO 698=63 AU ^39=1931 ALJ 263. 

8. Sudhamoyee Basa Bbuiandrt Nath. (1936> 
33 A I R Cal 713=169 I 0 370. 
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High Court. The learoed Judges were ad- 
dressed on S. 50, Civil P. C., and observed 
that tbs question before them was one of 
procedure and that 

Sdciton 50 Q&es tbe fvord Mies' appareoU; Id its 
aalnral seD5d, as dietioguisbed (roxD a oivU death 
(e. g* bf taking sacyas) 'which is lu some waya 
dlflerent ^rom natural death*. 

It may bo noted boweyor that tbo docreo* 
holder did not admit that iQ fact bis judg. 
ment^debtor had takea sanyas^ and the 
learned Judges said that It was not proyed 
in tbe case that tbe judgmeot.debtor had 
become a sanyasi either before or after tbo 
attachment, or at all It is clear therefore 
that tbeir obseryatioos about ciyil death 
are merely obiter. It is true that tbe word 
"died" in the Section may refer to natural 
death only, but with tbe utmost respect for 
tbe learned Judges, the principle underly. 
ing tbe Section would not seem to be inap- 
plicable to the case of a man taking sanyas; 
otherwise, it will be impossible to execute 
a decree obtained against him before be 
took sanyas. Tbe Hindu law is that if a 
man takes sanyas^ be becomes civilly dead 
and incapable of continuing to bold any iu- 
terest in bis properties, which therefore 
devolve upon his heirs. What then would 
be tbe romedy in such a case open to a 
party who bad already obtained a decree 
against him? If he attempted to execute it 
against tho sanyasi, be could get little 
satisfaction since the latter has no longer 
any saleable interest in any property. The 
only course therefore open to the decree- 
holder would seem to be to proceed against 
the beirs of tbe Banyasi, and the Court 
would have to apply the principle embo- 
died in 6. 50» Civil P. C. It certainly can- 
not be eaid that though civilly dead under 
the Hindu law, a eaoyaei is capable of hold- 
ing property for the purposes of the execu- 
tion of a decree properly passed against him. 

In tbe second case the facte were differ- 
ent, but tbe Allahabad case was cited in 
support of tbe view that the word 'Miee'^ 
in B. SO has been used in ite natural mean- 
ing and does not include civil death. Tbe 
ddoision of tbe case proceeded on ite own 
feots. A decree had been obtained against 
the daughters of the last male holder of a 
tennio for tbe rent that had accrued due 
eince bis death. Two of the daughters died 
end the surviving daughter surrendered her 
life interest. The deoree-bolder then wanted 
to proceed in execution against tbe rever- 
eiooers as under a money deoree, not under 
* rent decree. The learned Judges held that 


be could not do so, though it was open to 
him to bring tbe tenure to sale under the 
Bengal Tenancy Act : tbe daughter was do 
party to tbe esecutioo, and if she was per- 
sonally liable, that liability was not shown 
to have passed to the reversiouers. The 
Allahabad case was referred to without any 
discussion, but tbe point actually decided 
was that tbe personal liability of tbe 
daughter had not passed to her father's 
reversioners. Tbe decisiou is entirely inap- 
plicable to a case like the present where a 
^ectee has been passed against tbe appel- 
lanta themselves, but we may also observe 
that unlike a sanyas tbe salf.effaoement of 
a Hindu female by surrender does not ren- 
der her incapable of being proceeded against 
in execution for her personal liabilitiea. 

The two oases cited by the learned advo- 
cate thus have no bearing on tbe guestiou 
before us, viz. whether tbe appellants who 
have taken tbe assets of tbe late Economio 
Coal Co. oao be allowed to defeat the 
decree passed against them on the ground 
that by tbe time tbe decree-holder proceede 
in execution for the eatisfaotioD of bis de- 
cree, tbe assete of tbe late company — for 
whatever reason**-' are no longer with them. 
If it had been tbe appellant's case that they 
bad utilized tbe assets of tbe late company 
in tbe discharge of its debts or on other 
legitimate purposes and tbe present decree- 
holder bad come late in the field, the posi- 
tion would of course have beeo quite 
different. In nur opinion, it was rightly 
conceded before Agarwala and Varma, JJ« 
CD behalf of the Baraboni Coal Concern 
that they would be "personally" liable if 
they failed to account for tbe assets; they 
could not have been allowed to take up the 
position that they were not going to give 
any account of what they had done with 
tbe assets of the late company but that it 
was for the decree-helder to go and find the 
assets of tbe late company and execute his 
decree against such assets as he might find 
out. Sir M. N. Mukharji has also contended 
that the Baraboni Coal Concero are not the 
legal representatives of the Economic Coal 
Co., and that though they acquired the 
assets of the latter, they are not liable for 
anything beyond such liabilities of the com. 
pany as may have been taken iuto consi. 
deration at the time of the amalgamation. 
The learned advocate has taken ns into 

various Sections of the Companies Act. 1913, 

but in our opinion they do not help the 
appellants. 8. 191 which applies to a wind- 
ing-up by the Court, only shows that a 
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oredibor will be excluded from the benefit 
of any disbributioQ made before be proves 
bis debt. S. 203 prescribes the circum- 
stances in which a company may be wonod 
up voluntarily, and S. 207 prescribes the 
consequences of a voluntary wiading-up, 
such as the application of assets, the powers 
of the liquidator, and the conditions in 
which the Court may appoint a liquidator. 
S. 209 defines the rights of creditors in a 
voluntary winding-up and prescribes the 
issue of notice to them, thus making it pos. 
sible for them to determine whether an 
application shall be made to the Court for 
the appointment of another or a joint 
liquidator. The next Section to which we 
have been referred is S. 213, corresponding 
to S. 208*C of the present Act, on the 
*'power of liquidator to accept shares, etc., 
as a consideration for sale of property of 
the company." It was pointed out that this 
Section substantially covers the amalgama- 
tion of companies. The Section on which 
Sir M. N. Mukharji laid great stress is 
8. 228 which runs thus: 

Id every tviodlng-up (subject in tbe case of in- 
solvent companies to the application in accordance 
with tbe provisions oi this Act of the law of insol* 
venoy) all debts payable on a contingency, and all 
claims against tbo company, present or future, 
certain or contingent, eball be admissible to proof 
against the company, a just estimate being made 
so far as possible, of tbe value of such debts or 
claims as may be subject to any contingency. » • » 

There is nothing in all this to support 
tbe main contention of Sir M. N. Mukharji 
that as tbe deoree.bolder did not come for* 
ward to make his claim in the winding-op 
proceedings, be cannot now call upon the 
appellants (tbe transferee company) to show 
what they have done with tbe assets of the 
transferor company. Tbe respondent, Bam- 
cbandra Marwari, brought bis suit in 1927 
and obtained tbe decree under execution in 
1929. Tbe balance sheet as at 31st March 
1926 shows Bamobandra Marwari as a 
creditor of tbe Bconomio Coal Co. He thus 
bad a debt due to him from that company 
apart from the decree under execution which 
was obtained in a suit brought after tbe 
amalgamation. Tbe learned ad Vooate there- 
fore argued that it was open to Bam- 
cbandra as a creditor of the Economic 
Coal Co. to object to the transfer of the 
assets of this company to the Baraboni 
Coal Concern by applying to the Court 
and that as be did not do so the arrrange- 
ment is binding upon him. This proposition 
was supported by a passage from Stiebel s 
Company Law, Vol. II (Edn. 3, p. 115^): 


A creditor who lies by . . . and omits to pr^ot 
a petition will not be able to go behind thesehome 
(of reconstruction or amalgamation) and will be 
bound by it. 

But all this has no' bearing whatsoever 
on the issue before us. Tbe decree-holder 
does not question either the voluntary 
liquidation or the action of the liquidators 
in transferring the assets of the Economic 
Coal Co. to tbe Baraboni Coal Concern. 
We are now only concerned with the mode 
of execution of a decree passed against the 
appellants on the footing that they had 
taken over the entire assets and liabilities 
of tbe Economic Coal Co. This finding of 
the trial Court (see the judgmeut, lines 3 
to 35 on p. 276 of part III of tbe paper, 
book) — to say nothing of the form of the 
decree — makes it unnecessary to consider 
what tbe position would have been if the 
amalgamation or reconstruction had been 
effected, as it could have been effected, 
(1904) 2 Ch 268^ at page 286, cited by the 
learned advocate, without the entire liabili- 
ties of the transferor company passing to 
tbe appellants. As they took over all tbe 
assets and liabilities of tbe Economic Coal 
Co.f they are, in our opinion, to all intents 
and purposes, rapresentatives-iu- interest 
of the latter company; and the lengthy 
arguments that were addressed to us on 
tbe Companies Act cannot get over tbe 
decree actually passed and now under exe- 
cution, nor over the fact that tbe appel- 
lants took over the entire assets and 
liabilities of tbe defunct company. We can- 
not therefore decline to extend tbe prin- 
ciple of S. 52 (2) to tbe appellants on tbe 
ground suggested, vi 2 . that under the Com- 
panies Act the transferee company cannot 
be said to be tbe legal representative of 
tbe transferor company. 


Sir Manmatha Nath Mukharji asked us 
I construe the decree as if it allowed roali- 
ition only from such assets of the Ew- 
Dmic Coal Co. as may be found In the 
DssessioD of the appellants. Apart from 
le question that the decree has already 
aen interpreted in the previous judgment 
• this Court and held to be executable 
^ainsfc the Baraboni Coal Concern per- 
inally to the extent to which the assets 
the Economic Coal Co. remain unacooont- 
I for we take the same view of the plain 
eaning of tbe decree. The contingent ad- 
ission of personal liability on the previoM 
jcasion was no d oubt made when tM 

„ In re South African Supply and 

Co (1904) S Oh assets L J Ob 667—69 WB 
649=91 L T 447=12 Mansoa 76, 
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attacbability of the decree in suit No. 66 
of 1930 only ^as id quesbioD. But tbe 
inierpretatioD of tbe decree with reference 
to tbe applicability of tbe principle under, 
lying S. 52 (2) cnust piaioty govern the 
esecation in respect also of tbe Calcutta 
decree attached later on by tbe respondent. 

Tbe next branch of the argument on 
behalf of the appellants is that the assets 
of the late company have been accounted 
for and we mnst now proceed to examine 
it. The Economic Coal Co. bad four coal 
folds* viz. Babisole, Sana. Chincburia and 
Ganesbpar. All these admittedly came into 
the possession of the Baraboni Coal Concern, 
Ltd. (After considering the facts and evi. 
dence their Lordships concluded.) We tbua 
see that the appellants have not accounted 
for immovables worth about Bs. 5,50,000 
and cash or stock of coal corresponding to 
Bs. A7,000 and not Bs. 80,000, as found 
by the lower Court which was with tbe 
Oanesbpur Colliery and came into tbe bands 
of the appellants at tbe amalgamation. 
These assets were much more than suffi* 
•oient for satisfying tbe decree under ezecu. 
tioD, and tbe learned Subordinate Judge 
has rightly disallowed tbe objection of tbe 
appellants in tbe two execution cases, and 
tbe appeals fail. We are also of opinioD that 
tbe decree under execution so far as it 
relates to costs is a personal decree against 
tbe appellants. This part of tbe decree rune; 

That tbo sum of Hs.SSSl.lO-S be paid by deieo- 
daots I aod 2 to tbe plaiotifl on account of tbe 
costs of this suit with interest tbetecn at 6 per 
cent, per annum from this date to the date of 
realization. 

Defendant 2 was* the Baraboni Coal 
Concern and tbe liability for these costs is 
unrestricted, unlike tbe liability for the 
substantive claim which was decreed at 
Bs. 68,96I.4*3 limited to the assets of the 
Economic Coal Co. (defeodant l) in the 
bands of defendant 2. We cannot therefore 
accept the appellants' oontention that the 
'Costs stand on the same footing as aod 
should go with the other amount. 

Coming to the oivil revision application 
it is enough to say that tbe olaim of Cban. 
danmal Indra Knmar is unfounded. Tbe 
decree attached, as we have already stated, 
Was obtained by the Baraboni Coal Con. 
oeru and others against the proprietors of 
0, M. & Co« ia respect to an enoroacbment 
^poD the Pbularitand Coal Oo.'s lands, 
^his last company was also amalgamated 
with tbe Baraboni Coal Concern and was 
iater on brought to sale for arrears of cess 
«Qd porchased by the claimant, Obandan* 


mal Indra Kumar. His interest in Phula- 
ritand however accrued after the period 
for which tbe damages were claimed against 
C. M. and Co. as is clear from the jadg. 
ment in suit No. 66 of 1930 (Ex, B). 
Though the claimant. Chandancnal Indra 
Eumar, was among tbe plaiotiffs in tbe 
suit he has thus no right or interest in the 
decree; and tbe civil revision application 
was in fact not pressed. 

The appeals must therefore be and aie 
dismissed with costs and also the civil 
revision application. Hearing fee ten gold 
moburs. 

s.g./r.e. Appeals dismissed. 
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Moeamad Noob and Howland JJ. 

Ja^adish Chandra Deo Dhabal Deb — 

Plaintiff — Appellant. 

V. 

Pratap Chandra Deo Dhabal Deb and 
others — Defendants — Bespoodents. 

Appeal No. SO of 1936, Decided on 12th 
April 1939, from original decree of Sub« 
Judge, Cbaibassa, D/« 12tb September 1935. 

Limitation Act (1908), S«c. 28 — Khorpoih 
groat giving only obadi iacomo to grantee^ 
Graotcc onjoytug Dot only usufruct of juogle 
and waste land but also leasing out tbe right — 
Grantee enjoying tbe right adversely and 
openly for more than twelve years*»S. 28 held 
applicable and grantor lost his right to timber 
by adverse possesiioa, 

A teooDt may, nhilo pleading prescriptive title 
without pleading general ownership in a suit lot 
eiectcneat.sQCeesefuUy plead his adverse possession 
to tbe extent of the Interest claimed by him. 

[P 690 0 9] 

Predocossor of D made a grant by way of khor* 
posh by which be assigned only the rent inoome 
of the abadi lands of tbe vUlagee to the grantee, 
Tbe grant did not Inolude the juugle and waste 
land of the villages but tbe khorposbdar and hU 
aucoessore all along enjoyed not only tbe usufruct 
of tbo jungle portion of tbe mouaas but also the 
enttiog, removing and sale of timber, and bad also 
been leasing out the right to out and remove tbe 
timber from time to time adversely to tbo know* 
ledge of D or his predecessor for more than 19 
years: 

Held that D had lost his right to the timber of 
the jungle under Soetloo 38 .* (2SOd) 1 Sok ^ Lef 
Sand AI R 1$8S p C 118, DUting. : AIR 29SI 
P C 286 and 8 C L J 285, Rel. on ; F, A. No. 
256 q/ 2936, Ref. [p 690 0 3J 

S. M. MuIUck and G. C. Mukberji — 

for Appellajit, 

B. 0. De, U. N. Bauetji and N. N. Boy 

— for Respondents. 

Bowlftod J« — The plaintiff, who is the 
appellant here, is the proprietor of DhaL 
bhum Pargana. The claim was to recover 
damages for the wrongful cutting and sell. 
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ing of timber in two villages Bbitaramda 
and Kuraluka aod for a permanent injuDc* 
tioD restraining tbe defendants from coed* 
mitting similar acts of waste in future. 
Defendants 1 to 11 were tbe descendants 
of Kinu Dbal. a kinsman of a predecessor 
of the plaintiff. Tbe plaintiff's predecessor 
bad made a grant by way of khorposb in 
favour of Einu Dbal. Tbe grant gave to 
tbe grantee certain rights in respect of 18 
villages of which we are concerned only 
with tbe two mentioned above. One of 
these villages, Bhitaramda, was leased out 
in mokarrari by defendant 1 acting on 
behalf of himself and tbe other descendants 
of Kinu Dbal to defendant 12. Thereafter 
defendant 13 took a timber cutting lease 
from defendant 12 in respect of Bhitaramda 
and from tbe other defendants in respect 
of tbe timber of village Kuraluka. 

The case made by the plaintiff was that 
the grant was a grant for maintenance of 
tbe rent income of tbe mauzas. In the 
patta it was stipulated that tbe grantee 
should enjoy 86 aras of paddy on account 
of bbaoli rent valued at Bs. 72 and tbe 
caeb rent arising within tbe mauzas of 
Bs. 58.8.0r in all Bs. 130*8.0. Tbe grantee 
was to supply annually to the grantor one 
be.goat for sacriffce and four annas instead 
of one she. goat in respect of each village 
year after year. Tbe plaintiff submitted 
that Kinu and bis descendants bad and 
have no other right and interest in the 
mauzas except enjoyment of khorposb by 
realizing rent, eto.» therefrom. In particular 
tbe grantees bad and have no right to out or 
appropriate or sell or settle the jungles 
existing in the said mauzas. It was admit* 
ted that at tbe time of tbe last settlement 
operations, tbe jungles bad been recorded 
in tbe name of tbe kborposbdars, but it 
was pleaded that tbe entry was made by 
mistake and thereby tbe right of tbe plain* 
tiff cannot be affected; nor can the defen- 
dants have any right to cut and appropriate 
tbe trees in tbe jungle. It was further stated 
that within tbe three years before suit, 
something more than 4000 poles had been 
cut and appropriated for which Bs. 6000 
odd was claimed as damages, aod as stated 
a permanent injunction was asked for. 

Defendants 12 and 13 filed separate writ- 
ten statements and defendants 2 to 6 filed 
a joint written statement. But substantially 
all tbe defences raised are the same. It was 
pleaded firstly that tbe grant was a perma- 
nent heritable aod transferable grant of all 


the rights in the villages including the right 
of cutting, appropriating and selling timber. 
In the alternative it was pleaded that ever 
since tbe time of tbe grant, Einu and his 
descendants bad been possessing and exer- 
cising full rights iu respect of tbe entire 
villages including the jungles and including 
the cutting, appropriating and selling of 
timber from the jungles. In short, tbe de- 
fence was in the first instance that tbe de- 
fendants bad a good title, and failing that, 
that tbe defendants by long possession 
adversely to tbe plaintiff aod his predeces- 
sors bad acquired a good title and tbe plain- 
tiff's right to sue was barred. 

The plaintiff put in evidence Ex. 5, a 
certified copy of the grant. After some dig. 
cussioD as to whether it was to be accepted 
as a certified copy of tbe original grant, 
the Subordinate Judge answered this point 
in tbe affirmative and this finding has not 
been contested in appeal, that is to say, 
before us both parties are content to acoepli 
Ex. 5 as being a trne copy of the original 
grant. Tbe Subordinate Judge has set forth 
in bis judgment tbe principal contents of 
tbe document and has held that tbe docu- 
ment did not convey any right to timber. 
He also observed that be found nothing in 
the terms of tbe patta to give rise to tbe 
inference that tbe settlement was a perma- 
nent or heritable one. He was of opinion 
that tbe jungle area was not at all trans- 
ferred by tbe patta. He also observed that 
even if the trees were included in tbe grant, 
tbe defendants or tbeir predecessors bad no 
right to out and appropriate tbe trees and 
that such conduct would amount to damage 
or waste of tbe jungle. But be found that 
from tbe time of Einu onwards, the gran- 
tee and his successors bad bean enjoying 
not only the usufruct.of the jungle portion 
of the mauzas but also the cutting, removal 
and sale of timber from the jungle openly 
and as of right, and at least since 1894 to 
the knowledge of the plaintiff, who, in that 
year, had in settlement proceedings objec- 
ted to an entry in the settlement record 
with regard to the right of Uadhusudan 
Dbal, son of Kinu, to use and sell the tim- 
her and other forest produced from the 
jangle. The claim of the Dhalbbum estate 
on that occasion was **tbat Baba Madbu- 
sudan Dhal is only entitled to the ooltivs- 
ted area and to no part of the jungle. « 
the result, the Subordinate Judge dismiwed 
tbe suit as being barred by limitation, 
observing that had the plaintiff sncoeeded. 
he would have awarded damages at 
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UDSS 8 per tree in respect of the 4000 
trees ont by defendaot 13. 

Tbe finding as to the number of trees 
^ot and their value has not been contested 
by either party in this appeal and tbe 
objeotioDS against tbe Subordinate Judge's 
findings are on the one hand by tbe plain* 

' tiff. appellant that tbe suit should not 
have been held to be barred by limita* 
tion because tbe cutting and appropriation 
of timber from tbe jungle was an act of 
waste giving rise to a separate cause of ac* 
tion on every occasion on which a tree was 
wrongfully cut and therefore although the 
rule of limitation might debar the plaintiff 
from recovering damages in respect of any 
particular tree cut more than three years 
before the suit, no lapse of time coold give 
tbe defendants by prescription the right to 
cat trees generally or could take away the 
property in the trees which remained with 
the plaintiff so long as tbe trees were in the 
possession of his lessees as bis tenants. On 
the other band tbe respondents questioned 
tbe finding of the lower Court that the foil 
rights in tbe Tillages* including tbe right 
to timber, were not inolnded id the grant. 
It will be ooDvenient first to deal with the 
point raised by the respondents, for once 
tbe terms of tbe grant are construed, it will 
be a less complicated matter to apply tbe 
law to tbe resnltant position. The patta 
Ex. 5 is addressed to Eiou Dbal and re* 
cites that 

altar granting your application the eoni of B 0 . 
1S0.$.0 I 9 granted for your maioUnanoe accord* 
ing to compromise. In iUn of tbUamountyou will 

enjoy within Taraf Atkosi Tousi Be. S and 

paddy rent 3 eras in respect of Mcoaa Sundalukar 

and Touzi Bs. 3 and paddy rent 3 atas in 

respect of Uauaa Bbitaramda . , « • Enbanoement 
and reduction rests with you. 

There are similar entries regarding the 
other 16 yillages. No bonndaries are given. 
The grant on its face appears to be an 
assignment of the rent income of the abadi 
lands of the villages. It seems to me on a 
reading of the grant that the jangle and 
waste lands were cot at all granted to the 
khorpoahdar. We were showo in the course 
of the hearing a map from which it appears 
that there ie a jungle block quite separate 
from tbe portion of the mauza within 
which the village site and cultivated lands 
are situated and tbe plain reading of tbe 
grant does not anggest at all that the jungle 
block was intended to be included in the 
^ant. The grant appears to have given to 
the khorposbdars no rights at all in reapeot 
of the jungle area. 


That being tbe effect of tbe grant, I will 
next state what has been found regarding 
tbe enjoyment of the village and of the 
jungle included within tbe boundaries of 
the mauzas. The Subordinate Judge has 
foond, and bis finding has not been con- 
tested in appeal, that it is shown by docn* 
meats going back to about 1669 that the 
khorposhdar and his successors have all 
along been both enjoying the usutrnct of 
the jangle block and tbe receipts obtained 
by cutting and selling timber and by leas, 
ing out tbe right to cut and remove timber 
from tbe jungle from time to time. Who. 
tber these rights were enjoyed and exercised 
openly as of right and to the knowledge of 
the plaintiff or bis predecessor from tbe 
beginning, the Subordinate Judge has not 
stated. But be is clearly of opioioo that at 
least from 1894 and earlier the right claimed 
was claimed adversely and to tbe knowledge 
of tbe plaintiff and bis predecessors because 
of the dispute in tbe settlement proceedings 
to'wbicb I have already referred. As I have 
pointed ont, the claim of the plaintiff at 
that time was that Madbosudan Dbal was 
only entitled to the cultivated area and to 
no part of tbe jangle. My reading of the 
grant leads me to the view that the con. 
tentioD of the plaintiff at that time was in 
agreement with tbe purpose of tbe grant. 
Tbe defendaots and their predecessors were 
however all along possessing adversely the 
ueufroct of the jungle as well as the timber 
rights. Now. it is ooDteoded for the plain, 
tiff that no length of adverse possession 
can give a tenant a right to create waste in 
the property which is the subject of his 
lease, and in support of this principle we 
are referred to (1803) 1 Sch & Lef 8.^ In 


that case the tenant bad been appropriating 
and selling peat which be was entitled to 
take for his household use but not to carry 
to tbe market and eelL Tbe peat was of his 
own tenancy. The case is therefore not 
strictly in point hero. We have been referred 
to 50 I A 903.* Here a tenant while in 
posMsion of bis tenancy bad asserted in a 
judicial proceeding that his status was that 
of an under. proprietor and not merely an 
oooopanoy title-holder; it was held that the 
assertion and continued possession of the 
tenant while asserting that title, could not. 
by lapse of time, create any prescriptive 
higher title than tbe tenant had a right to. 

1 . I^rd Conrtown v. Ward, {IS02) I 8oh& Lef 8. 

8. Mohammad MumUa AliKhanv.MohanBlnflh 
(1913) 10 A I R P 0 110^74 I 0 476=50 I A 
809=46 AH 419=96 O 0 931 (P 0). 
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It wae pointed out that S. 23» Limitation 
Act, extinguishes the right of a person to 
any property at the determination of the 
period limited to him for instituting a salt 
for possession of such property and that 
there was no other Section which would 
have the effect of extinguishing a right of 
property which is vested in one person and 
transferring it by the mere lapse of time 
to the person actually in possession. It 
would seem then that a plaintiff will not 
lose bis title on the ground of adverse pos- 
session, unless be has been in a position to 
sue to recover possession of the property in 
respect of which title by prescription is set 
up against him. 

On the other baud, it has been stated in 
several decisions that the principles govern- 
ing rights to timber and rights to minerals 
in leasehold properties are governed by 
similar, if not identical, considerations and 
there are nndonbtedly cases in which a 
tenant, while in possession of demised 
premises, has been allowed to set op suc- 
cessfully that be has acquired a title by 
prescription to minerals underlying those 
premises and to defeat by a plea of limita- 
tion the claim of the landlord to property 
in the minerals. I may refer to the well- 
known case in 10 Pat 407.^ If that be tbe 
rule regarding minerals, it would seem logi- 
cal to apply the same role to timber. It 
may be questioned whether tbe observa- 
tions of their Lordships of tbe Judicial 
Committee in 50 I A 202^ were intended to 
lay down a rule which would debar a 
tenant from prescribing against bis land- 
lord for rights either in minerals or in 
timber on land leased out to him. The 
precise position does not arise here; for on 
tbe view that I take, it was open to the 
predecessor of the plaintiff to take action 
against Kinu or his successors and to re- 
cover from them possession of the jungle 
block, thereby exclndihg the khorposhdars 
both from tbe usufruct and from the cor. 
pus of the trees. That being so, when the 
khorposhdars continued to hold and enjoy 
both tbe fruits, etc., end the timber by 
cutting and sale, I can see no reason why 
the Courts should not accept the position 
that in respect of both these ^ rights they 
were prescribing and obtaining title by 
adverse possession at tbe same time. 

It is argued that because the^ khorposn. 
dar^s original entry into tbe villages was 

8, NegeshwAc Bux Roy 7. Boogal Ooal 

(1931) 18 A I R P 0 186=^180 I 0 815-581 A 
29=10 Pat 407 (P 0). 


by virtue of a lease, he should be deemed, 
if and when he encroached beyond the 
area given him in his lease, to take the 
encroached area on tbe same terms as those 
in tbe original grant. I do not think 
this position agrees with tbe law as ex- 
plained in 2 C L J 125,^ where Mookerjee, 
J., examined the law regulating encroach- 
ments made by a tenant upon the property 
of his landlord : 

An encroachment made by a tenant from tbe 
adjoining waste of his landlord id prima facie made 
by him in bis character as tenant; but It is open 
to the landlord to repudiate tbe relation, to treat 
him as a trespasser and to evict him as such ; on 
the other band, it is open to tbe tenant to indicate 
at tbe time be encroacbes, that be intends to bold 
tbe encroached lands for bis own ezeinsive benedt 
and not to bold them as be held tbe lands to 
which they are adjacent. 

A little further on it is said : 

The extent of tbe dispossession depends on tbe 
extent of tbe claim of Hgbt under which posses- 
sion by tbe trespasser is obtained and kept ; whore 
snob claim is restricted to a limited interest in tbe 
property, tbe dispossession is limited to that extent 
only. 

Thus a tenant may, when pleading pres- 
criptive title withoat pleadiog general 
ownersbip, in a snit for ejectment snccess* 
folly plead bia adverse possession to the) 
extent of tbe interest claimed by him.' 
Again it ia aaid : 

The nature aud eSeet of possession must depend 
upon the nature and extent of the rights asserts 
by the overt conduct or express doolaration of the 
person relying on it. 

If that is the principle, and with great 
reapect, I would like to express my agree- 
menb with what tbe learned Judge there, 
said, then the khorposhdars have been 
found to assert throughout that they bad 
complete rights in respect of the timber as 
well as the jangle produce in the waste 
area of tbe mauza. As they have oodsib- 
tently assorted and exercised these rights 
for much longer than twelve years o^nly 
and to the knowledge of tbe plaintm, I am 
of opinion that S. 28, Limitation Act. is ap- 
pUcable to this case and that the right of the 
nlaintiff in the timber of the jungle has 
been lost to him by adverse possession. 

It has been argued for the appellant that 
this view of the grant and of the °atare of 
defendants' possession is inconsisteij with 
the pleading of the defendants, and that 
they sboold not be allowed to succeed on a 
Lsenot raised in their pleading. I have at 
S earlier place in this 
marized the pleadings and I oonaije 

'i. lehan L 

Chakarbutly, (1906)3 C L J 1 • 
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econgb to say here that I find no aobstance 
in the argnmeot advanced. I may mention 
that if bad been disposed to bold that 
in circam stances encb as the present no 
case of limitation could arise against the 
plaintiff* onr decision would have been in 
conflict with a recently decided and on- 
reported case of this Co art in First Appeal 
No. 156 of 1936.^ The legal position was 
not perhaps argued there on the same 
lines as before ns, but the conclusion to 
which we are led by a different coarse of 
reasoning is similar to that reached in that 
case. I would dismiss the appeal with costs. 

Hohamad Noor J. —I agree. 

S.G./B.E. Appeal dismissed. 

6. Eamakbaja Karain Siogb ▼. Gaurl Prasad 
Siogb. First Appeal No. 156 ol 1986 decided 
on dtb February 1939. 
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Khedu Mahto and others — Appellants. 

T. 

Khonka Mahto and others — 

Bespondents. 

Appeal No. 747 of 1938* Decided on 11th 
August 1939, from appellate decree of Sub- 
Judge, Pumlia, D/. 26th May 1938. 

Evidence Act (1872), S« 35~Sujt to eject 
defendaoU on ground that tbej were under- 
ralyata ol pVaintlllj'^lQ KbaaapuH proceedings, 
preceding boally published Record ol Rights, 
one ol plaintilfs stated in decision ol Kbeae- 
puri oMcer to bare adnitled on beball ol all 
jointly interested that predecessors -in •interest 
ol defendants were coiharerf—Adnission held 
admissible In evidence* 

Id a suit to eject the defendants on an aUegailon 
that they were under- rely a ts ot the plaintiffs, the 
defence was that the defendants were not under- 
nlyats but coabaren with the plaintiffs. In the 
finally published Record^ of 'Bights thepr^ecessors 
of the defendants were recorded aa under-raiyatslu 
respeot of the disputed land. But in the Rbana- 
puri proceedings wblefa preceded the finally pub- 
li^ed Becord'Cf.Bigbts, /, who was one of the 
plalnttffa, was sUted in the deoision of the Ehana* 
pnrt officer to have admitted before him on 
of all jointly Interested in the land that 
the predec«a 8 ora.fi 2 -iQtar 6 at of the defendants were 
ooshatera : 

that the admission contained In the deal* 
won of the Khanaporl officer was admissible; SOal 

jslj ^ ^ end A IS 

J9Sd Fol see, Mtl. on ; A I E 292$ P 0 8$$, 

Vultng. n ega n n 

He/d /^rth^ that even U the deoision of the 
'7*'^ InadmiMlblo for proving 
vt admission made by J before 

Ehanapuri officer it would etllJ be admiasible for the 

purpose of proving that / made such a statement! 

Tl R nk s* - ^ > [P699Cl.a] 

K. b. Ohatter]! — for Appellants. 

N. N. Eoy — for Bespondents. 


Judgment. — This is an appeal by the 
plaintiffs from a decidion of the Sobordi* 
Date Judge of Purulia reversing a decision 
of the Munsif. The appeal arises out of a 
suit to eject the defendants on an allegation 
that they were nnder.raiyats of the plain- 
tiffs. Tbe defence was that the defendants 
were not under-raiyats but cosharers with 
tbe plaintiffs. Tbe Court below has ac- 
cepted tbe defence and dismiased tbe plain- 
tiffs' suit. This decision is challenged by 
the appellants on the ground that the Court 
has acted on inadmissible evidence. Tbe 
evidence objected to is a decision of tbe 
Kbanapuri officer in tbe course of the 
settlement in 1903. In tbe finally published 
Becord. of. Bights tbe predecessors of the 
defeudante were recorded as under, raiyats 
in respect of the disputed land. But in the 
Kbanapori proceedings which preceded the 
finally published Becord. of. Bights one of 
the present plaintiffs. Jbari Mahto, U stated 
in tbe decision of tbe Kbanapori officer to 
have admitted before him that tbe prede- 
ceesors-in-interest of tbe present defendants 
were cosbarers. It is this admission con- 
tained in tbe decision of tbe Kbanapori 
officer whiob is cbalienged’as inadmissible. 
In 9 Cal 586^ the plaintiff who was sued for 
possession of a fishery sought to put in 
evidence an admission alleged to have bc^ 
made in a previous suit by the defendants* 
pred^essors-in -title in a written statement 
filed in that suit. Tbe only evidence of tbe 
admission was the recital from the plead, 
ings contained in the preliminary portion 
of the decree in the final suit. It was held 
that the statement in tbe decree was evi- 
dence of the admission under S. 35, Evi- 
dence Act. The nest case on tbe point is 
18 Mad 73,* That was a snit for partition 
of family property in which it became 
necessary for the plaintiff to prove that bis 
grandfather had been adopted by A. He 
sought to prove this fact by judgments in 
which it was stated that A"s brother who 
was the grandfather of defendant 1 had 
sued to recover moneys due to A, alleging 
that tbe adopted son was an infant living 
under his protection. It was held that these 
judgments were admissible in order to 
prove the statement made by the predeces- 
Bor.in.titile of the party against whom they 
were aonght to be used. This case was re. 
ferred to by tbe Privy C onnoll in A I R 

?oS 686?““* Chunder Singh. (1683) 
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1934 P C 157^ at p. 165. With reference 
to the Madras case, their Lordships said: 

In IS Mad 73^ a statement amountiog to an 
admission wbicb was contained in a judgment was 
received in evidence under S. 35 as an entry in a 
record made by a public servant in the course of 
bis duty. Tbero i$ much to be said for ibis view of 
8. 35 In India judgments have to be in writing 
and signed by the Judge and the original judg* 
moots and decrees are records of the Court and 
retained in the record room tbe parties being 6up« 
plied with certided copies only. 

Now. tbe question before tbe Privjr 
Council was whether an admission oou. 
tained in a pedigree attached to a decree in 
a former suit was admissible against tbe 
successor.inanterest of tbe person on whose 
behalf tbe pedigree bad been admitted in 
the former suit. Their Lordships held that 
the pedigree attached to the decree was 
admissible for tbe purpose of proving tbe 
admission relied upon. On behalf of tbe 
appellants reference was made to the deci* 
eion of the Privy Council in 43 I A 73.* 
The queslioD in dispute between tbe par- 
ties in suit case related to tbe right to 
succeed to an asthal, it being alleged that 
one of tbe claimants was debarred by reason 
of bis being a married man. This was 
sought to be proved by a statement with 
regard to it in tbe judgment of tbe Crimi* 
nal Court. The Privy Council held that the 
judgment was inadmissible for this purpose. 
That case was disbinguisbabte from tbe 
oases already referred to iu this respect 
that the person who made tbe statement in 
that case was a stranger to the parties be- 
fore the Privy Council. Their Lordships, 
therefore, there said that the criminal pro- 
ceedings were irrelevant in the case before 
them. In the case that is before me not 
only is Jhari Mahto himself the plaintiff, 
but from the decision of the Kbanapuri 
officer it appears that be was, at the time, 
acting on behalf of all the persons jointly 
interested in tbe land in dispute. I, ^ere- 
fore, hold that the decision of the Court 
below cannot be challenged on tbe ground 
of inadmissibility of evidence. Furthermo^, 
even if the decision of the Khanapun offi- 
cer were inadmissible for proving the truth 
of tbe admission made by Jhari Mahto be- 
fore the Kbanapuri officer it would still be 
admissible for the purpose of proving that 
Jhari Maht o made such a statement, and 

8. Collector of Gorakhpur 

(1031) 21 A 1 R P 0 167 ==150 I 0 545 — 56 All 

468=01 I A 286 (P C). 

A iRam Parkasb Das v. Aoaiid. Dm. (19W) 8 
A I R P 0 266=33 I 0 503=43 Cal 707 — 48 

I A 73(P 0). 


when that fact is admissible, the further 
fact, that Jhari Mahto himself beiug the 
plaintiff in the present litigation did nob 
venture into tbe witness. box in support of 
his case that the defendants are uoder. 
raiyats could not but impress the Court of 
fact unfavourably with regard to bis claim. 
It is evident from tbe judgment of tbe 
Court below that that Court was very un- 
favourably impressed by tbe fact that Jhari 
Mahto did not offer himself for cross eza- 
miuation. Under these circumstances, even 
if the evidence objected to were inadmis- 
sible, I am not prepared, in second-appeal, 
to bold that the rejection of that evidence 
would have made any difference to tbe 
decision of the Court below. 

Finally, reference may be made to the 
decision in 2 Pat 814^ that the proceediogs 
before tbe survey authorities prior to tbe 
publication of the Kecord-of-Bights are 
admissible for the purpose of rebutting tbe 
presumption which attaches to the finally 
published record. Tbe appeal is dismissed 
with costs. 

D.S./R.K. Appeal ditmitsed. 

6. Obaud Bay v. Bbagwaii Obarao, (1924) 11 

A 1 R Pat 246=81 1 0 826=2 Pat 814. 
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Harries C. J. and Fazl Ali J. 

Biehun Singh — / udgtnenUdebtor — 

Appellant. 

v. 

Palakdhari Singh and another — 

Decree-holders — Respondents. 

Appeal No. 845 of 1938, Decided on 10th 
August 1939, from original order of Sub- 
Judge, Muzaffarpur, D/. 2l8b November 
1930. . . _ 

(m) Bibat Monay-IendaM(Regii!atian of Tran*- 

aclionv) Act (7 of 1939), S. 13 -Application 
under Sac. 16 of unamended 
Dyring pendency of appeal to High Court 
Amending Act of 1939 coming Into force- 
S. 13 of Amending Act appUei. 

Where an application under 8. 
lenders Act of 1938, bas been rejeol^ 
the pondeoey of appeal from It to the 
the AmendlDS Aot-ol 1939 com® Into forw. 
8 13 of the Amending Act applies. The fact that 
after leiecllon of application under 8. Ifi no stay 
was ordered and sale took place makM n“d.florenoe 
and does not aBeot ^'Shts cf partlM 
AIR I9S9 PC 74, Applied. [P 693 0 9; P 694 0 1} 

(b) Praellco- Precedent - Federal Court 

‘^'HigrOonrt Is bound to follow Federal^Conrt 

docieion. ^ 

T. N. Sabi — for Appellant. 

A. N. Lai — fof Bespondentz. 
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Harries C. Ji — This is a jndgment.deb^ 
tot's appeal from an order ot the learned 
Subordinate Judge of Uozaffarpur allowing 
in part the jodgmeot-debtor's application. 
In bis application, the judgment. debtor 
prayed that the Conrt should conyert the 
decree into a decree for iDstalmeota under 
S. 15. Bihar Money-lenders Act, 1938, and 
value the jndgment-debtor'd property under 
S. 16 of that Act. The learned Subordinate 
Judge was prepared to grant instalments 
provided the judgment-debtor paid a sum 
of Bs. 3000 within a week. The learned 
Subordinate Judge bowerer did not indi« 
cate what the farther instalments would 
be if this sum of Hs. 3000 was paid. With 
regard to such part of the application as 
was concerned with S. 16, Bihar Money- 
lenders Act, 1936, the learned Subordinate 
Judge was of opinion that this Section was 
repugnant to the general law and accord* 
ingly could not be enforced. The learned 
Subordinate Judge was in fact following a 
decision of this Oourt, namely 1938 P W N 
766.* The judgment-debtor failed to pay 
the sum of Bs. 3000 within the stipulated 
time, and accordingly the whole of the pro. 
perty was put up for sale and wae pur* 
chased in the main by third parties though 
a small portion was purchased by the 
decree-holders. Against the order of the 
learned Subordinate Judgo dismissing the 
application in go far as it was concerned 
with S. 16, Bihar Money-lenders Act, 1938, 
tho jaagment-debtor has appealed to this 
Court. The only point for consideration ie 
whether or not 8. 13, Bihar Money-lenders 
IBeguIation of Transaotione) Act, 1939, has 
any apphoation to the case. S. 16, Bihar 
Money-lenders Act, 1988, is in these terms: 

(1) When an appHcaticn U made for the execu- 
tion ol a decree passed in respeot of a loan oe tbe 
Interest oo a loan by the eaU of tbe jodgment- 
debtor 6 property, the Court eiooating the deoreo 
ahall, notwithstanding anything to tho contrary 
contained In any other law or in anything hoving 

and estimate tbe ?aJuo ol such property and of 

HAiA P^<5P0fty the proceeds of the 

considers will be sufficient to 
satisfy the decree : 

whole 

^ V® to be sold H It is 

»Usfled that by reason of the nature of such pro. 
^rty or any other gpoolal oiroumstancos such pro- 
ceasonably and conyeniently bo sold 

nnAlA^l aggrieved by an order passed 

nndor sub-s. ( 1 ) may appeal to tbe Court to whioh 

1. Visbnanath Manyan Bbeh 7 . Harlhai fltr 
(1939 28 A I R Pi, 90=178 I oItS? P.i 
714=1938 P W N 766=10 P L T m 
1989 P/76 & 76 


appeals Icom tbe Court ezecutieg tbe decree ocdl* 
narily lie. 

Section 17, which followed, directed that 
only 80 much property should be included 
in the proclamation of tbe intended sale as 
tbe Court considered the proceeds to be 
sufficient to satisfy the decree. The appli- 
cation. as it originally stood, was under 
S. 16 of the 1938 Act and was rejected. 
While this appeal was pending in this Court, 
tbe Amending Act of 1939 was passed, and 
Ss- 16 and 17 were repealed and were 
replaced by Ss. 13 and li ot tbe Amending 
Act. Sec. 13 (l) of the Amending Act in 
terms applies to applications made before 
or after the commencement of the Act, 
and it has been held by tho Federal 
Court in 20 P L T 473" that B. 13 of the 
Amending Act of 1939 is retrospective in 
the sense that it applies to proceedings 
pending at tbe time when the Act came 
into force. 

It has been argued by counsel on behalf 
of the appellant that S. 13 of the Amend. 

Act must be given effect to by this 
Court. He has argued that this Section 
applies to pending appUoationa, and his 
application, which was rejected by tbe 
learned Subordinate Judge, is still pending 
in this CoQcfe. We are bound to hold that 
tbe application of tbe judgment-debtor ie 
pending, and accordingly it must now be 
decided in the light of tbe provisions of tho 
Amending Act of 1939. In my view this 
case cannot be distinguished from the case 
in 20 P L T 473' to which I have already 
referred. In that case an application under 
S. 16, Bihar Money-lenders Act, 1938, had 
been dismissed by the learned Subordinate 
Judge. On appeal this Court had upheld 
the decision of tbe learned Subordinate 
Judge upon tbe ground that this Section 
being repugnant to the general law was 
null and void. During the pendency of tbe 
appeal to the Federal Conrt, the Amend, 
mg Act of 1939 came into force, and the 
federal Court ooanimonsly held that the 
provisions of S. 13 of the Amending Act 
applied to the application, and their order 
IS baaed upon this view. In my judgment 
this Court 18 bound to foUow the Federal 
Court decision and to give effect in the 
praent appeal to the provisions of Sec. 18 
of the Amending Act. 

It has becDargned that there is one very 
i^terial difference betw eap the pres^ 
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case and the case in 20 P L T 473* decid. 
ed by the Federal Court. In the present 
case after the rejection of the judgment, 
debtor s application the properties were 
jput up to sale and purchased and possession 
|given. In the proceedings which termi. 
^nated in the Federal Court case the pro. 
'perty was apparently not put up for sale 
because of a stay order, presumably, giyen 
iby this Court during the pendency of the 
appeal. In my view there is no difference 
in principle between the two cases. In the 
present case, if we hold that the learned 
Judge was wrong in not yaluiog this pro. 
perty as directed by Sec. 16, Bibar Money- 
lenders Act, 1938, and S. 13 of the Amending 
Act, 1939i then the whole of the proceed- 
ings taken thereafter are liable to be set 
aside when the order of the learned Sub- 
ordinate Judge is reversed. The sale took 
place subject to the result of this appeal, 
and the fact that no stay was granted and 
that the sale took place cannot affect the 
rights of the parties in this Court. In my 
judgment, the order of the learned Subordi- 
nate Judge cannot now be snataioed and 
must be set aside. The case most be sent 
back to the learned Subordinate Judge to 
be decided according to law. He will bear 
in mind that Ss. 13 and 14 of the Amend- 
ing Act now apply. We make no order 
as to costs of this appeal. 

Fazl Ali J, — I agree. 

d.S./r.k. Case remanded. 


ia the Record of Rights also was a curious one 
because while on the one hand it recorded the 
Jands as zirat, on the other hand, the person who 
was 10 possession ol them, was recorded as havinV 
a non-occupancy right therein and a number of 
persons who held under him were shown as sbik- 
midar tenants : 

Held that it was not proved that the disputed 
lands bore the character of zirat lands. 

(b) Bihar Tenancy Act (8 of 1934^, l!^21 — 
Kabuliyat purporting to be lease of Land and 
amount payable to leuor described as annual 
jama— No clause that besides cutting wild khar 
leuee would have no right to land— Lease held 
cultivating lease and settled raiyat acquired 
occupancy rights under S. 21. 

In a kabuliyat regarding kbarbaur lands there 
was no clause that "besides cutting tbe wild kbar 
the lessee would have no right to the land and 
that be would not cultivate the land or alter tbo 
same." Tbe kabuliyat purported to be a lease of 
land and the amount payable to tbo lessor was 
described as "annual jama*' and it was stat^ that 
tbe lessee should, up till tbe term of the lease, 
remain in possession and occupation of tbe lease- 
hold property and appropriate tbe produce thereof: 

Seld that tbe kabuliyat created an interest In 
tbe land and not merely in tbe kbar growing on 
it. Tbe lease was not a cultivating lease merely 
because tbe lease did not state in so many words 
that the land was let out lor cultivatioo. Hence 
tbe lessees who were settled raiyats of the village 
acquired an occupancy right in the lands In qnee* 
tion under Section 21. [P 597 0 1] 

Dr. D. N. Mitter, Sir Sultan Ahmad aad 
B. N. Ray — for Appellant. 

S. N. Bose, K. Dayal, M. E. Mukherjee 
aud G. P. Siogh — for Bespondents. 

Fazl Ali J. — This appeal arises out of a 
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Fazii Ali and Chatterji JJ. 

Court of Wards representing Narhan 
Estate through W. W. M. Murray — 
Plaintiff — Appellant. 


1 % 

Sumrit Rai and others — Defendants — 

Bespondents. 

Appeal No. 179 of 1934, Decided on 26th 
August 1938, from original decree of Sob- 
Judge, Mongbyr, DA 29bh September 1934. 

(a) Bihar Tenancy Act (8 of 1934), Si. 116 
and 120— No evidence lo ibow that lands were 
under cultivation before they were let out or 
that they were proprietor’s private lands by 
local custom— Lands recorded as zirat but per* 
son in possession recorded as having non-occu- 
pancy right therein — Lands held not proved to 
be of zirat character- 

Certain lands wore recorded as drat but there 
was DO evidence on the record to show that these 
lands were ever under cultivation before they were 
let out or that they were proprietor e private land 
by local custom or that they were ss^IbUj let 
out as proprietor’s private land before And March 
1898 as requited by sub'S. (2) of B. 120. The entry 


Bait inetitnted by tbe appellant to eject the 
defendants first party from 351 bigbaa 
9 kathas 13 dhurs of land situated in manza 
Narain Pipra appertaining to Narban estate 
which belonged to tbe appellant. Tbe lands 
are described in tbe plaint as kbarbaor, 
that is to say lands upon which thatching 
grass grows wild and are recorded in kbata 
No. 358 which consists of SOI bigbas odd. 
The previous history of these lands, so far 
as it is disclosed in tbe evidence, may be 
briefly stated here. It appears that on 14tb 
December 1893, 859 bighas odd of kbar- 
baur land and 40 bigbas of khadkasht lands 
were settled on bebali of the Narhan estate 
with two persons named Baja Ghoudbury 
and Bnpan Mahto at an annual jama of 
Bs. 1204 : vide kabuliyat Ex. 1. Meanwhile 
tbe lands of the estate were surveyed and 
the lessees were found to be in possession 
of a larger area than that recorded in the 
kabuliyat, Ex. 1. This mistake was rectified 
in the next kabuliyat Ex. 2 which was 
executed on 14th November 1898 by one 
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Bachha Mistry in respecb of 462 bighas of 
kbarhaur land and 38 bigbas odd of kbud. 
kasbt land. Tbe setbldment ander tbis 
kabuliyat aod the kabuliyati Ex. 1 were bo 
lasb for a period of 670 years eacb. Between 
SIst December 1903 and Srd March 1929, 
a number of settlemeuts were made by tbe 
Narban estatOi each settlement being for a 
period of five years with eligbt yariations 
in tbe annual jama. 

Tbe first of these settlements was made 
with Bacbba Miskry alone [Ex. 2 (a)]; the 
second and the third with Bacbba Mistry 
and Earn Prasad Mistry [Bss. 2 (b) and 
2 (o)j; the fourth and fifth with Fagiu Rai 
(ancestor of defendants 1 to 8) and Baobba 
Mistry (Exs. 3 and 3 (a)] and tbe sixth with 
Paglu Eai alone [Ex. 4]. In all these settle- 
ments it was stated that tbe 
proprietor was exclusively entitled to the land and 
on the expiry oi the lease, tbo lessee or his heirs 
and representatives sball have do kasbt right or 
any other right of possession and occupation in 
tbe lands 

and farther that the lessee 

shall keep tbe khatbaur and tbe sirat lands io the 

same condition as at present and shall not alter 

the same by cultivating them and growing crops 

thereon. 

In the kabuliyat which was executed by 
Bacbba Mistry and Earn Prasad Uistry in 
1909 (Ex. 2 (b)] it was further stated that 
besides cuttiog the wild kbari tbe lessee 
shall have no right to the land ” and this 
new proviso was repeated in all tbe sabse. 
qnent kabuUyats. 

On 17tb May 1929 the manager of tbe 
Narban estate invited bide for the settle, 
ment of 350 bighas. 17 kathas and 6 dhnrs 
only out of kbata No. 368 and this area 
was nltimately settled with Pagln Kai who 
offered an annual jama of Bs. 2262 for the 
period extending from let Jeth 1336 to 
let Baisakh 1337. The plaintiff has ad. 
daced evidenoe to prove that as Pagln Bai 
made tbe beat offer, the lands were settled 
with him for one year and Paglu Bai ao. 

executed a kabnUyat (Ex. 14) on 
17th May 1929 agreeing to pay tbe above 
mentioned jams. Borne difference however 
arose between Paglu Bai and the Narhan 
estate with the result that the Narhan 
estate settled these lands (360 bighas odd) 
with defendants second patty for a period 
of three years on 16th July 1930. But the 
new leasees were unable to get possession 
and certain criminal oases which followed 
ware decided against them. The plaintiff 
accordingly brought tbe present suit in 
which he asserts that alter tbe expiry of 


the term stated in tbe kabuliyat executed 
by Paglu Rai on 17tb May 1929 the defeu* 
dants were oot entitled to remain in poa. 
session of tbe land and are therefore liable 
to be ejected. Tbe plaintiff 3 case further is 
that tbe defendants could not acquire occu- 
pancy right in tbe lauds in suit, firstly 
because they are proprietor's zirat and 
secondly, because none of the leases granted 
to tbe defendants was a cultiyating lease. 
Defendants 1 to 8 who are tbe direct des- 
cendants of Paglu Bai alone contested the 
suit, their main defence being that the 
lands are not zirat and that they have ac- 
quired a right of occupancy therein. Their 
case also is that Bacbba Mistry (the lessee 
under kaboliyats Exs« 2 (b), 2 (0) etc.] was 
their farzidar and that they have been in 
occupation of tbe land for a much larger 
period than 12 years before tbo institution 
of the suit. 

Tbe learned Subordinate Judge has ac- 
cepted the defendants' case except so far 
as it related to Bacbba Mistry being their 
farzidar and dismissed the suit and tbe 
plaintiff has accordingly appealed. The 
main questions whioh arise in this appeal 
are (1) whether the disputed lands are pro- 
prietor's private lands or zirat; and (2) 
whether the plaintiff ever inducted the 
defendants or their ancestor Paglu Eai as 
tenants on the land or in other words whe- 
ther the leases granted to Paglu Rai or any 
of them can be regarded as a cultivating 
lease. 80 far as tbe first question is con- 
cerned, the plaintiff relies mainly on cor. 
tain admissions made in tbe kabuUyats 
executed by Paglu Rai aod the entry in the 
^ord of Rights. The so-called admissions 
however are by no means clear and it is 
difEioult to hold on the basis of the some- 
what loose statements made in the kabuli. 
yats that the lands are zirat. The passages 

which are relied upon are: 
tH The said lands exclusively belong to tbe pro. 
ptietoi, ^ 

and 

(a) W. shall he«p the khaebanr and zirat lands In 
the same condition as at present and sbnll not 

thwam* ooUlvatlng and growing ocops 

The first statement is a very general one 
and might simply mean that the lands 
belonged to the lessor alone, and nobody 
else was entitled to settle them. As to the 
second statement I am not prepared to ao 
oept the snggeation made on behalf of the 
appellant that the expression “kharhaur 
and zirat refers to the same land. Anyone 
who ifl familiar with the langnage in whioh 
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the document is written will 6nd it diflBcuIb 
to adopt this interpretation. In my opinion 
by zirat land*’ in this passage is meant 
the khodkasht land and it was due to bad 
drafting that the passage which followed 
^ shall not alter the same by cnltivat- 
ing/’ etc., was inserted there, though it was 
clearly intended to refer only to kharhaur 
lands. What is really in favour of the 
appellant is that the entire lands in kbata 
No. 358 are recorded as zirat, but I agree 
with the learned Subordinate Judge that 
the presnmption arising from the record of 
rights has in the present case been rebutted. 
This point has been folly dealt with by the 
learned Subordinate Judge in bis judgment 
and it is unnecessary for me to reproduce 
his arguments. I agree with the learned 
Subordinate Judge that there is no evidence 
on the record to show that these lands 
were ever under cultivation before they 
were let out or that they were proprietor 'b 
private land by local custom or that they 
were especially let out as proprietor’s 
private land before 2nd March 1863 as 
required by sub.s. (2) of S. 120, Ben. Ten. 
Act. The estate was under the manage, 
ment of the Court of Wards since 1877 and 
it is remarkable that no papers are forth, 
coming to show that these lands are pro* 
prietor's zirat within the meaniog of Secs. 
116 and 120, Ben. Ten. Act. The entry in 
the Record of Rights also is a carious one, 
because while on the one band it records 
the lands as zirat, on the other band. Raja 
Cboudbury, who was in possession of them 
is recorded as having a Don.oecupancy right 
therein and a number of persons who held 
under him are shown as sbikmidar tenants. 
As it is now well settled that no non.oeoa. 
panoy right can accrue in zirat land, the 
entries with regard to the character of the 
land and the status of the tenant are not 
consistent with each other. The point, 
however, which the appellant has not been 
able to meet is that he has not stated any* 
where in the plaint that the lands in ques- 
tion are zirat. This omiesion is notable 
because in the criminal litigation which 
preceded the institotioo of the suit the 
defendants had repeatedly asserted that 
they bad acquired a right of ooonpanoy in 
the disputed land. On the whole therefore 
1 am inclined to agree with the learned 
Subordinate Judge that the appellant has 
failed to show that the dispnted lands bear 
the character of zirat lands. 

The next question is whether the leases 
by which Paglu Bai was inducted on the 
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land were cultivating leases or merely doou. 
meats enabling him to cub and appropriate 
the thatching grass growing thereon. So 
far as the leases other than the lease exe- 
cuted on 17th May (Ex. 14) is concerned, 
lb IS distinctly stated in them that “ besides 
catting the wild khar, the lessees shall have 
no right to the land.*’ The learned Subordi. 
nate Judge is of the view that this state- 
ment was merely a device adopted by the 
landlord to prevent the right of occupancy 
accruing in the land. The reasoning of the 
learned Subordinate Judge in this connexion 
has been assailed before us as being highly 
speculative but it is substantiated to this 
extent that altboagh each successive lease 
recites that the area of kharbaor land is 
462 bighas and that of khudkasht land 38 
bigbas odd, yet the real fact seems to have 
been that the area of kharhaur land con- 
tinoed to diminisb and the area of the 
culturable land continued to increase as 
time went by. As early as in 1898, the area 
of culturable land was much more than 38 
bighas odd as will appear from the settle- 
ment records and yet in all the kabuliyats 
which were executed between 1896 and 
1929 the area of khudkasht land was stated 
to be only 88 bighas odd. It has been con- 
ceded on behalf of the appellant before us 
that by 1929 the area under enltivation 
had become 150 bigbas. Tbas, although the 
tenants who were inducted on the land by 
varions leases were gradually bri aging the 
kharhaur land under cultivation, yet the 
fiction that besides cuttiog the wild khar 
they bad no right to alter the land or 
cultivate them was kept up by inserting a 
proviso to this effect in all the leases. The 
learned Subordinate Judge considers that 
this was deliberately done to prevent the 
right of oooopanoy aocruiog and it appears 
to me that there is a good deal to be said 
for this view, especially as the lands being 
measured at the time of each fresh settle- 
ment, the proprietor must have been aware 
of the actual area of cultivated lands. How- 
ever that may be, for the purpose of decid- 
ing this appeal it is not necessary for us to 
go beyond Ex. 14, that is to say the 
kabuliyat of 17 th May 1929. It most be 
noted that in this kabuliyat there is no 
clause similar to the clause in the earlier 
kabuliyats providing that besides cutting 
the wild khar the leasee shall have no right 
to the land and that be will not cultivate 
the land or alter the same.*' The annual 
jama was raised "from Bs. 1660 which 
was paid by Pagtu Rai up till March 1929 
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(or SOI bigbas of land to Be. 3262 ^hioh 
was payable for an area of 351 bighaa. The 
babnliyat purports to **be a lease of land’* 
and tbe amoont payable to the lessor is 
described as * annual jama ' and it is stated 
that 

I the lessee should, up till the term ol tbe lease, 
retnaio Iq possessioo and occupation of tbe lease* 
bold property nud appropriate the produce thereof# 

Upon the terms of tbe kabuliyat it is 
fairly clear that it created an interest in 
the land and not merely io tbe kbar grow* 
ing on It. If this is so, it is somewhat difB. 
cult to bold that this was not a cultivating 
lease merely because tbe lease does not 
state Id so many words that tbe land was 
let out for cultivation. There is difference 
in law between a lease and a license and 
though generally speaking it is true that 
the thatching grass grows spontaneoudly, 
yet it was treated by tbe settlement officer 
who snrveyed the disputed laud as a form 
of crop and it has bean held in this Court 
that in order to make the best use of this 
grass tbe tenant must have recourse to cer. 
tain processes of cultivation# But even 
apart from this aspect of the case, it appears 
to me on the language of the lease itself 
that it was a cultivating lease and so the 
defeodants who are admittedly settled rai- 
yats of tbe village acquired an occupanoy 
right in the lands in qnesbion nnder S. 31, 
Bihar Tenancy Act. It was pointed out on 
behalf of tbe appellant that the contesting 
defendants had tried to repndiate the kabu* 
liyat, Ex# li. But the plaintiff's own case 
in para. 9 of tbe plaint U that Paglu took 
setUement of the land on 17th May 1939 
and appropriated the khar from Jaith 1336 
to Baisakh 1337# The evidence also shows 
that tbe plaintiff realized the entire rent 
for tbe year according to this kabuliyat 
Ex. 14. The defendants have also adduced 
very little reliable evidence to support the 
allegations made by them in their written 
statement with regard to this kaboliyat 
and their advocate has frankly conceded 
before us that he could not support these 
allegations# I would therefore dismiss the 
appeal, but having regard to all the oirenm. 
stances of the caae, I would make no order 
as to costs. 

Chatterjl J.— I agree. 

D.S./R.K. Appeal dismissed. 
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TejpalMarwari and olhtts — 

Defendants — Appellants# 

V. 

Kedarnath Himatsingka and others — 
Plaintiffs — Respondents. 

Appeal No. 10 of 1938, Decided on 8th 
August 1939, from original order of Snb« 
Judge, Dumka, DA 9th December 1937. 

(a) Civjl F# C# (1908), S. 104 (c)— In appeal 
under Sec. 104 (c) validity of award itielf cao* 
oot be cbaltenged. 

Tbe scope ol an appeal under Sec. 101 (c) is a 
limited one, and (be party appealing can attack 
tbe order ol tbo Court only io so (ar as it modifies 
tho award and must confine blmsell to points 
which have a bearing on tbe modification made in 
tbe award. 8. 104 does not entitle a party to ap* 
peal againfil tbe award itself ; nor can be in appeal 
under this provision attack tbe proceedings before 
the arbitrator alter a decree has been passed on 
tbe basis of the award# Hence in an appeal nnder 
Sec. 104 (c) an award cannot be challenged on the 
ground that arbitrator was not justified in allow* 
ing certain amendment In plaint : 2? C W N 61T, 
Bet. on. [P 598 0 1, 2] 

(b) Arbilration^ Arbitrator can allow amend* 
meni of plaint even if eucb amendment bad 
been refused by Court before referring suit to 
arbitration. 

Where as estlre suit has been referred to arbi- 
tration, tbe arbitrator has power to allow amend- 
ment of plaint io respect of certain wrong date 
stated in It even il such amendment bad been re- 
fused by tbe Cooit before suit was referred to 
arbitration. [P 696 0 2] 

L. K. Jha and E. E. Banarji — 

for Appellants. 

Baldeva Sahai and C. P# Sinha — 

for Bespondents. 

Fazl Ali J« — This is an appoal by the 
defendants against an order modifying an 
award in a suit brought by the respondents 
in the Court of tbe Subordinate Judge of 
Santal Parganas for recovery d a certain 
sum of money. Tbe plaintiffs' case was that 
the defendants used to takecartaiQ articles on 
credit from them and they referred in their 
plaint to certain adjustments of account be. 
tween them and tho defendants, one of them 
being alleged to have taken place on 1st 
Baisakh 1337. On 11th February 1935, be* 
fore the suit was referred to arbitration, tho* 

plaintiffs applied to theSubordinate Judge to 

allow them to amend their plaint by obang- 
iog Ist Baisakh 1337 into 16th Eartiok 
1337 on the ground that tbe former date 
had been mentioned by mistake. The Sub. 
ordinate Judge at first allowed the amend- 
ment, bob afterwards on objeotion by tbe 
defendants be recalled his previous order 
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and disallowod the atnendmoot with these 
observatioDS : 

Th« plaintiffs by their amendment now want to 
shift the date to 16th Kartick 1337 B. 8. This 
changed tho position materially. How far this 
will affect tbo accounts is another point, and will 
come up for cousidcration iu due course. 

It appears that after the suit was refer, 
red to arbitration the plaintiffs again prayed 
for amendment of the plaint by inserting 
the new date, and the arbitrator allowed 
the prayer, Thus when the award was snb. 
mitted by the arbitrator to the Subordinate 
Judge, one of the objections raised by the 
appellants to the award was that the arbi- 
trator had no power to allow an amend* 
ment which had previously been refused by 
the Court. The Subordinate Jndge over, 
rnled not only this objection but all the 
other objections put forward by the defen- 
dants but as he found that the arbitrator 
had made certain mistakes in calculating 
interest, be made slight modiffoations in 
the award. These modiffcations are in fa- 
vour of the defendants, and the learned ad. 
vocate appearing for them has clearly stated 
before us that they have no grievance in so 
far as the award has been modified with 
regard to interest. He limits bis appeal to 
one question only, namely that the arbitra- 
tor was not justified in allowing the amend, 
ment of the plaint on a point ou which 
amendment bad been refused already by 
the Subordinate Judge. Now, a preliminary 
question arises here as to whether it is 
open to the appellants to attack the award 
on such a ground in the present appeal. 
This appeal has been preferred under See. 
tion 104 (o), Civil P. C., which gives a 
right of appeal "from an order modifying 
or correcting an award.'’ It is clear that 
the scope of such an appeal is a limited 
one, and the party appealing can attack 
the order of the Court only in so far as it 
modifies the award and must confine him. 
self to points which have a bearing on the 
modification made in the award. Under 
para. 12 of 8cb. 2, Civil P. G., the Court 
has power to modify or correct an award : 

fa) Where it appears that a part of tbo award is 
upon a matter not referred to arbitration and such 
part can be separated from the other part and does 
not affect tbo decision on the matter referred ; or 
(b) whoro the award is imperfect in form, or oon* 
tains any obvious error which can bo amended 
without affecting such decision ; or (c) where the 
award contains a clerical mistake or an error 
arising from an acoldental slip or omieslon. 

Thus it is clearly open to the party 
attacking the order to show that nooe of 
the couditioDS mentioned in this paragraph 
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applied and the award could not have been' 
modified; but S. 104, Civil P, 0., does not 
entitle a party to appeal against the award 
itself; nor can he in appeal under this pro. 
vision attack the proceedings before the 
arbitrator after a decree has been passed 
on the basis of the award. This view ig 
fully supported by the decision of the Cal. 
entta High Court in 17 C W N 617.* It 
was clearly pointed out in that case that 
cl. (c) of S. 104, Civil P, C., does not con. 
far an unrestricted right of appeal ; in other 
words, when an order has beeu made by 
which au award has been modified or cor. 
rected, in an appeal preferred against that 
order the validity of the whole award can. 
not be called in question, the true effect of 
the clause being to allow an appeal against 
the order only in so far as it modifies or 
corrects the award. The scope of the ap. 
peal being limited, it ie clear that the 
award cannot be challenged by the appel. 
lants on the ground urged in this appeal. 

Although this appeal fails on the pre.< 
liminary ground, it must be stated that; 
there is also no merit whatsoever in the 
objeotioD put forward by the appellants. 
The learned advocate for the appellants 
ooDcedes that it the Subordinate Judge 
himself tried the suit, he bad power to 
allow the plaint to be amended even if be 
bad refused snob amend ment on a previous 
occasion. As however the entire suit has' 
been referred to arbitration, I do not see 
why a similar power could not be exercised 
by tho arbitrator. The arbitrator has 
pointed that the plaintiffs had made a mis. 
take in stating the date of the adjustment 
of the accouuta in the plaint, and, in my 
opinion, the arbitrator was justified iu 
allowing amendment in these circumstances. 
Id my opinion there is do merit in this 
appeal and it must be dismissed with costs. 

Harries C, — I agree. 

D.S./B.K, Appeal dismissed. 

1. BajbaDB Sabay y» Soorja Lai, (1918) 17 0 W N 
617=16 10 619. 

A, I, R. 19S9 Patna S98 
James and Rowland JJ. 

Oanjhu Upendra Singh — Appellant. 

V. 

Ganjhu Meghnath Singh — Respondent. 

Appeal No. 257 of 1938, Decided on 9th 
February 1939, from appellate order of 
Judicial Commissioner, Ohota Nagpur, D/. 
29th July 1938. 

(a) Civil P. c. (1908), S. 60 — Crown granl 
containing pfobibition against alienation 
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creditor con proceed only agolnil profits and 
not against tenure itself. 

Wbrn a Crown grant contains a probibfUoo 
against alienation ot the estate that problbition 
must take effect in accordance with its terms. The 
role in such a case Is that tbe measure ol liability 
to involuntary alienatioD is tbe power of voluntary 
transfer. Tbe lattor is tuken away from tbe holder 
by statute so far as sale or attempted sale of tbe 
property i$ concerned and tbe exercise of it is reo« 
dered void. Full ownership is cut down and tbe 
holder's power ot alienation is restneted to profits 
iccruing during bis lifetime. Hence tbe creditor 
can proceed only against tbe profits and not ibe 
tenure itself : Alii 1936 Mad 623 andAlB 1931 
Pat 364. Foil. (P601 0 1, 2] 

(b) Transfer of Property Act (1882), Seclioo 
111(f) — Leesee accepting new lease during con« 
tinuance of former lease Former lease It 
impliedly surrendered. 

Where a lessee accepts from bis lessor % new 
lease of tbe property leased to take efiect during the 
continuance of tbe previous lease, this is an implied 
fiurrender of the former lease which is tbns deter* 
mined. [P COl C 1] 

K, E. BaDarji and S, N, Bosa — 

/or Appellant. 

S. M. Alulliokt S. N, BaDarji aod L, K. 

Cbaudhory — for Respondents 

James J, — The appellant ia a jodgment* 
debtor who bolds a jaair tinder Goveromeot 
in Banohi Diatriot. Eia ancestor enjoyed a 
tenure which was created in 1842 by tbe 
proprietor of the Barkagarh estate, granted 
in ooDsideratioo of eervioes to be rendered 
as barkandaz. The estate was sobseqaently 
forfeited to Goyernment, and in 1681 there 
was a formal dispensation with tbe seryioes 
which the jagiidar had to render as bar* 
kandaz, and a new grant was oreated of the 
tennre freed of those seryioea, at an aoooal 
rant of Bs. 48.8.0. The new grant oreated 
a jagir (or the descendants of an earlier 
jagirdar Batan 6iagh to enjoy, so long as 
any descendants of Batan Biogb should 
snryiye. There was a stipulation that the 
jagirdar had no power to transfer by sale or 
by oreatioQ of mokarrari tenores any part of 
the tenure, with a liability to resumption 
if unauthorized transfer should be made. 
The opposite party sought to bring this 
tenure to sale in ezeoution of his money 
decree : but the jagirdar objeoted that bis 
jagir could not be brought to sale. The Sub- 
ordinate Judge dismissed this objection on 
tbe ground that the tenure in favour of the 
petitioner's ancestor did not come into esis* 
tencd by tbe grant of 1661, and on the 
general ground that where there is a skipu. 
lation in a lease restrioting the right of 
transfer by tbe lessee,. his interest can be 
sold in ezeoution of a decree. Tbe judgment* 
debtor appealed to tbe Judicial Oommis* 


31 oner who maintained the order of the 
Subordinate Judge and dismissed the appeal. 

Mr. S. N. Bose on behalf of the appellant 
argnes that this is a grant of tbe same 
tenure as the Crown grant which was the 
subject-matter of proceedings before the 
High Court of Madras in I L B (1938) Mad 
767,^ where it was held that tbe actual in* 
terest possessed by the decree^bolders was 
merely a right to enjoy the rents and profits 
during their lives, and that the tenure en- 
joyed under a grant from tbe Government 
of Madras with a prohibition against alie- 
nation could not be sold in ezeention of a 
decree, Mr. Bose also refers to the decision 
of tbe Judicial Committee in 59 Cal 1,^ but 
there tbe conditions ot tbe enjoyment of tbe 
estate of tbe Nawab of Mucehidabad bad 
been determined by formal legislation and 
there could be no question regarding tbe 
ioalienability of tbe immovable property 
affected by that legislation. Mi. Bose also 
lays some stress upon the decision of Sir 
Stewart Maopherson and Dbavle, J, in 10 
Pat 582,^ wherein the basis of the decisioDi 
to use the language of MaopbersoD, Ji, was 
that 

property Is not liable to sale by the Court unless 
tbe judgment* debtor has a disposing power over it 
(ot his own benefit. Tbe measure o! liability to In* 
voluntary elleoatloo U the power ol voluntary 
transler. 

This part ot the decision ot the Division 
Bench of this High Court was cited with 
approval by Sir Owen Beasley, 0, J. in 
A I B 1937 Mad 864.^ Mr. S, M- MuUiok 
CD behalf of tbe respondent argues in tbe 
first place that this jagir ought not to be 
regarded as a Crown grant at all because it 
was originally oreated by a private land* 
lord as a sarvioe tenure. Be suggests also 
that the resbriotiou on transfer merely 
renders the purohaser liable to find that 
tbe grant may be resumed by the superior 
landlord after purchase, but that it oannot 
prevent the tenure from being brought to 
sale in ezecution by a Court. In 20 Cal 273,^ 
which is cited by Mr. MulUok, it was held 
that a restriotioD on assignment in the 

1, Eandararajulo Naldu v« Paplab Naidu, (1988) 
S6 AIR Mad 693=182 I 0 687=1 L R (1988) 
Mad767=(1988) 1 M L J 686, 

8. Nawab Bahadur ol Morsbldabad v, Rarnanl 
Induairlal Bank Ltd., (1981) 18 A IR P 0 160 
=132 I 0 727=69 Cal 1=68 I A 216 (P 0). 

8, Rhltnaraln Sabi v, Sarju 8eib, (1981) 18 A IR 
Pat 364=139 I 0 868=10 Pat 682=18 P B T 
60S. 

4. Janakl Ammal v. Mamdal Ohaktl. (1987) 84 
AIR Had 864=176 1 0 806, 

6. Qclak Nath v, Mathura Nath, (1898) *20 Cal 
878. 
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lease did not apply to an assignment by 
operation of law taking effect against the 
will of the lessee by a sale in execution pro* 
ceedings. Mr. Mullick also cites the decision 
in 19 C W N 1182,® where it was held that 
the condition in a permanent lease that the 
landlord would re-enter if the tenant made 
any transfer of the land demised did not 
prevent a sale by the Court. The learned 
Judges in this latter case distinguished the 
lease before them from the lease which was 
under discussion in 7 Bom 256,' on the 
ground that in the Bombay case there was 
a distinct prohibition on the tenant's per* 
mitting his tenure to be attached or sold in 
execution; and Mr. S. M. Mullick argues 
generally that prohibition against transfer 
in a grant or a lease does not affect the lia* 
bility of the tenant to bayo bis estate 
brought to sale against bis will. 

Now in the first place it appears to us 
that it cannot be reasonably held that the 
tenure which is hero in question is not a 
Crown grant, or that it is not a grant 
which is affected by the Crown Grants Act 
of 1695 in such a manner that the provi* 
sioDS of the Transfer of Property Act do 
not apply to it, so that it takes effect ac* 
cording to its tenor whatever may be the 
conditions laid down. It is possible that 
the ancestors of the jagirdar enjoyed this 
tenure on different terms before the grant 
was made in 1881 ; but there is nothing to 
indicate that the ancestors of the tenure, 
bolder ever at any time eojoyed a tenure 
which conld be transferred or could be 
brought to sale in execution of a decree. 
The tenure for which services bad to be 
rendered as barkandaz could certainly not 
be alienated without the consent of the 
grantor to whom the services were to be 
rendered. When in 1881 these special ser* 
vices were commoted for an increased 
money rent payable by the jagirdar, the 
jagir would have become transferable if no 
restriction bad been made in the grant; but 
the grant did make a clear restriction and 
it granted a limited interest which was not 
transferable. In the cases of the Calcutta 
High Court cited by Mr. S. M. MtJlick, it 
was remarked that involuntary alienation 
would not be a breach of a covenant not to 
assign; but we are not here concerned with 
a covenant not to assign, but with a grant 
by the Crown of a li mited interest which 

6. Kofihftb Chandra Pramanlk v. AJahar Ali BIb* 

was, (1916) 3 A I R Cal 176-28 I 0 837=28 
0 L 1428=19 0 WN 1182. . ^ 

7, Vyankatraya v, Shlvrambhat, (1889) 7 Bom 266. 


was not assignable either by operation of 
law or by voluntary alienation. Mr. Mul- 
lick criticizes the view expressed in 10 Pat 
582,® that "the measure of liability to 
involuntary alienation is the power of 
voluntary transfer*' pointing out that a 
Mitakshara coparcener may have his inte. 
rest brought to sale in execution although 
he has no power of making a voluntary 
transfer ; bnt the Mitakshara coparcener 
can always, by separating himself from the 
joint family, obtain a disposing interest 
over his own share; and where involuntary 
transfer is allowed in this way, the credi- 
tor is merely compelling the coparcener to 
do what be himself has power to do by 
applying for a partition. 

The interest enjoyed by virtue of the 
grant of 1881 is a strictly limited interest 
in this way, that it is to be enjoyed by the 
heirs of Batan Singh and by nobody else; 
and that what is granted is not a property 
which the heirs are to treat as their own 
in the sense that they may, if they please, 
transfer 'it to somebody else: it is a pro- 
party created in the manner in which so 
frequently jagirs in India are created by 
the Crown which can be enjoyed only by 
the hairs of the grantee and cannot be alia* 
Dated or assigned. No more can be brought 
to sale in execution of the decree than the 
judgment-debtor himself enjoys; and the 
judgment* debtor here possesses no right in 
tbe corpus of the property which can be 
assigned or which can be brought to sale. 
Tbe only manner in which tbe decree, holder 
can utilize for his own benefit the interest 
of tbe jagirdar in this property is by obtain, 
ing the appointment of a receiver of the 
rents and profits until bis decree is satisfied 
during the lifetime of the judgment.debtor 
whichever might be the shorter period. I 
would set aside tbo decisions of tbe Courts 
below and allow this appeal with costs. 
This jagir cannot be brought to sale in 
execution of the respondent's decree. 

Rowland J. — I agree and would like to 
add a few observations. The Subordinate 
Judge rested his decision on the view that 
the Crown Grants Act did not apply to 
this tenure, and secondly, he was of opinion 
that if It did apply, it was of no advantage 
to the judgment-debtor. His view that the 
Crown Grants Act did not apply was entirely 
erroneous. He thought that the tenure was 
not to be considered to be a tenure created 
by and held under the terms of the grant of 
1881 but an older tenure which had merely 
been continued by that grant. The true 
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position Nvas that the lessee accepting a 
new grant bad made an implied enrreoder 
of the former lease. That is the posifcioD 
contemplated in S. P. Act. Where 

a lessee accepts from his lessor a new lease 
of the property leased to take effect daring 
the coDtiouaDce of the previons lease, this 
is an implied sorreoder of the former lease 
which is thus determined. The obaerTation 
of the Sobordioate Jodge that the GoveiD. 
ment having only stepped into the shoes of 
Thaknr Biswanath Sabi Deo on accoant 
of the condscatioD of bis estate, was not 
entitled to impose a fresh condition as 
regards the transferability of the tenure in 
question is plainly unsupportable. The 
Crown Grants Act was passed in order to 
prevent the Courts from saying that the 
Crown could not grant lands on such and 
snob terms. Then the Sabordmate Judge 
in coDstroing the restrictione imposed on 
transfer has proceeded on a view which is 
supported by some anthority in respect of 
grants made by private persons to private 
persons containing covenants against alie. 
nation. 

Now such covenants ate referred to in 

5. ^ 10 of the T. P. Act. The restriction on 
alienation ie void except in a lease where 
the condition is for the benefit of the lessor 
or those claiming under him; and the vali. 
dity of the condition has generally oome in 
question in connexion with the olaim of the 
lessor to forfeit the lease. The Courts have 
generally been reluctant to enforce such a 
forfeiture: but the principles of those deci* 
sions do not seem to me to be applicable in 
the other class of cases where the restrio. 
tioD on alienability is expressed either in a 
Statute as in 89 Cal and 10 Pat 582^ 
or in the case of a grant from the Crown. 
In 27 All the Judioial Committee of 
the Privy Council considered the case of an 
estate granted by a sanad in which provi. 
sion bad been made for descent by prime* 
geniture which was said to be at variance 
with the custom of the family. It was held 
that the Crown Grants Act was a complete 
answer to the contention that it was not 
open to the Grown in making a grant to 
aiter the ordinary rules of succession in 
respect of the estate. When a Crown grant 
contains a probioUion against alienation of 
the estate that prohibition must take effect 
in accordance with its terms as held in 
I L B (1938) Mad 767.^ In ail this class of 

6. 6beo Singh v. Raghubaos Eunwar, (1906) 97 
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cases the rule in my view is that laid down 
by Maepbersoo, J. in 10 Pat 582^ : 

The xnaasuro oi liability to inTolantary alUna’j 
tion is the potrer of voluntary transfer. The latter 
is taken away from the bolder by the statute so 
far as sale or attempted sale of the property is con* 
ceroed and the exercise of it is rendered void. Full 
ownership is cut down^tbe holder's p^wer of dis- 
position for bis own benefits is restricted to the 
profit aceruiog within bis lUetimo. 

That being so. the creditor can only pro- 
ceed in execution against the profits accruing 
and nob agaiust the estate or tenure itself. 

D.B./R.K. Appeal allowed ^ 
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Mohamad Noor ard Rowland JJ. 

Baian Prasad Martrart — Appellant. 

v. 

Bridhi Chand ShroP and others — 

Respondents. 

Appeal No. 138 of 1938, Decided on 19th 
April 1939, from original order of Sub- 
Judge, Deoghar, D/* 16tb May 1938. 

4 CiTil P. C. (1908), Order 32, R. 3 Suit 
agaiast minor represented by guardian ad 
litem ^ Defendant becoming major after pre- 
liminary decree-**Flna] decree passed without 
removing guardian ad litem and without des- 
cribing defendant sis major is not nullity ~ 
Same eonsideratloos apply to execution pro« 
ceediagi. 

The efiect of O. 99, R. 3 is that a guardieu ad 
litem does not cease to fonctlon automatically on 
a minor defendant attainlDg bis majority. He is 
to be discharged, and as the minor who has at- 
tained majority is the best person to know the date 
of hU attaining majority, it is lor him to come to 
Oourt and apply for the discharge of the guardian 
and to take up defence of the suit personally. It is 
not inonmbent upon a plalntid to keep himseli 
informed as to the date when a minor defendant, 
who was sued as snob became a major and (hen to 
apply to have the guardian discharged and to pro- 
ceed with the suit against the defendant as a 
major, Benoe, where at the time when the suit was 
Instituted the defendant was a minor and was 
properly represented through a guardian and this 
state of affairs continued up to the time of the 
passing of the preliminary decree, the final decree, 
which Is passed without the removal of the 
guardian ad litem and without desotlbing the de* 
fendant as major is not a nnUlty. The eamo con* 
siderations apply to the validity of the execution 
proceedings as under tbeamsnded R.Sof 0, 39, tho 
guardian ad litem appointed in the suit continues 
even in the execution proceedings : A I R 1926 AU 
367, Disiing. : Al R 2928 Mad 294 and AIR 
192$ Oof 2053, Bel. on. [P 602 0 9; P 603 0 1) 

A. P.Upadhaya and Ch. Mathura Praead 

o « . —for Appellant. 

S. O, Chakra varby — for Bespondents, 

Mohamad Noor J.— This misoellaneoTis 
appeal arises oab of a proceeding for exeon. 
tion of a mortgage decree for sale obtained 
by the respondent Bridhi Ohand Shroff 
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against Baijoath Marwari and his two sons, 
one o( them being the appellant Batan 
Prasad Marwari, who was admittedly a 
minor when the suit was instituted and at- 
taioed majority after the passing of the 
preliminary decree but before the date of 
the final decree. He was represented in the 
suit by bis guardian ad litem Baba Baid. 
yanatb Banerji wbo continued to act as 
such till the final decree was passed, though, 
as I have said, the appellant was a major 
then. The decree* holder took out execution 
describing the appellant as minor. The 
execution record is not before us, but from 
the fact that the notice under O. 21, B. 22 
for the appellant was served on Babu 
Baidyanatb Banerji it is clear that the ap. 
pellant was proceeded against under the 
guardianship of that gentleman. It appears 
that later on Babu Bati Nath, a pleader, 
was appointed guardian ad litem. As the 
whole record is not before us it is not clear 
bow the guardian was changed ; but it must 
have been done because Babu Baidyanatb 
Banerji did not enter appearance and per. 
baps thedecree*holder or the Court thought 
it desirable to discharge him and appoint 
a new guardian. The execution proceeded 
against all the judgment-debtors, the ap. 
pellant being represented through Babu 
Bati Nath, pleader. Later on, the appeU 
lant appeared and filed objection nnder Sec. 
il, Civil P. C., in which be questioned the 
validity of the final decree and of the exo* 
cution proceeding. He urged that the final 
decree was a nullity inasmuch as at the 
time when it was passed the appellant had 
already attained majority and therefore 
could not be represented at that stage 
through a guardian ad litem. On the same 
ground he questioned the validity of the 
execution proceeding, that is to say, he 
urged that as be was a major, the execution 
proceeding in which he bad been described 
as a minor was ineffective and the proper* 
ties could not be sold in such a proceeding. 
The objection was disallowed and be has 
preferred this appeal. 

It appears that after the insbitutioD of 
the appeal the appellant applied for an 
order staying the sale of the mortgaged 
properties. That application was rejected 
and we are informed that the properties 
have been sold and purchased by the decree- 
holders. The objection raised by the appel- 
lant before the learned Subordinate Judge 
has been repeated before us in appeal. The 
first contention of the learned advocate for 
the appellant has been that the final decree 


was a Dollity on account of the misdesorip* 
tion of the appellant. No authority has been 
placed before os in support of this conten- 
tion. The learned advocate referred us to 
the case in 48 All 362.^ That case has abso- 
lutely no application to the present one. 
There, a defendant wbo was a minor, was 
described as a major, and the case pro. 
ceeded against him without the appoint- 
ment of a guardian ad litem. It was held 
that the decree passed under such circum. 
stances was a nullity. But here when the 
suit was instituted the appellant was ad- 
mittedly a minor and was properly repre- 
sented through a guardian and this state 
of affairs continned up to the time of the 
passing of the preliminary decree. The 
question is whether the final decree, which 
was passed without the removal of the 
guardian ad litem and without describing 
the appellant as major is a nullity. Now, 
there is no provision in law which makes 
it incumbent upon a plaintiff to keep him- 
self informed as to the date when a minor 
defendant, wbo was sued as such became a 
major and then to apply to have the guar- 
dian discharged and to proceed with the 
suit against the defendant as a major. 
Sub-r. (5) of 0. 82, B. 3, as amended by 
tbia Court, runs as follows : 


(0) A person appointed under 6ub.r. (1) to be 
guardian for the suit lot a minor Bball, unless his 
appointment Is tormlnated by lotirement. remoral 
>r death, continue as aucb tbrougbout all proceed- 
ngs arising ont of the suit including proceedings 
n any appellate or revleional Court and any pro* 
feedings in tba execution of a decree. 

The effect of this Buie is that a guardian 
id litem does not cease to funotion ante- 
matically on a minor defendant attaining 
bis majority. He is to be discharged, and 
IS the minor who has attained majority is 
She best person to know the date of bis 
attaining majority, it is, I think, for him 
5o come to Court and apply for the dis- 
charge of the guardian and to take up 
lefenoe of the suit personally. I am sup- 
ported in this view by the authority of two 
idoisions which have been relied jx^ouhy 
the learned Subordinate Judge. The first is 
AIR 1928 Mad 294* where it was laid 
down that no provisions have been made 
in the Civil Procedure Code in ^ * 

minor defendant attaining majority- 
fore the minor defendant who comes o ag 
ma y, if he thinks fit, come on the reow 

1. Daulat Siogb v. Baja t,JS79, 

AH 387s=93 I 0 376=48 All 369-34^* 

2. Sanyasl v. Yecran Naldu, (1998) 13 A ^ 

291=118 10 991=61 Uad 763=56 MiJ- 
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and condocb the defence himself. If however 
be does not do so and allows tho case to 
proceed as thoagh he was etill a minor 
without brioging to the notice of the Coarb 
the fact of his having attained majority, 
then be must be deemed to have elected to 
abide by the judgment or adjudicatioD by 
the Court with respect to the matters in 
controversy on the basis of the suit at the 
time. A similar view has been taken by the 
Caloutta High Court in A I B 1936 Cal 
1053.^ Therefore I am olearly of opinion 
that the final decree for sale was a perfectly 
good decree. 

Coming to the validity of the execution 
Iproceedings, the same coneiderations arise. 
|As I have stated before, under the amended 
IB. 3 of O. 32 the gaardian ad litem ap- 
ipointed in the suit continues even in the 
idxecution proceedings. Therefore the ezecQ- 
tion was rightly taken oot against the 
appellant through the guardian who was 
appointed in the suit and notice was pro« 
iperly served upon him. Tbeoi I presame, 
that on the guardian not appearing in the 
execution for some reason which is not cleat 
from the record, a fresh guardian was 
appointed. Then apart from all these con- 
siderations the appellant himself appeared 
in the execution proceedings and beyond 
questioning the validity of the execution he 
raised no objections about the merits of the 
execution itself. Had he any objeotiou to 
raise about the merits of the oase it was 
open to him to assert it. He could have 
taken up the oondnot of the case in his own 
hands and oonld have raised any objections 
which be wanted to raise. He did not do so, 
and as I have said, the only thing he did 
was to raise some technical objection about 
the execution. The debt for which the 
decree was passed was incurred by the 
appellant's father, and though be was made 
a defendant in the suit, the only defence 
that he could raise in the suit was that the 
debt was incurred for illegal or immoral 
purposes or that the mortgage was not 
executed for legal necessity. No such defenca 
eeoms to have been raised in this oase. In 
my opinion, the objeotion was taken simply 
with a view to gain time and put off the 
satisfaction of the decree. There is no merit 
in it. I may also mention that the decree, 
bolder who has purchased the mortgaged 
property is willing to give up bis rights 
under the sale if the decretal amount be 
paid to him within a short time. To this 

3. Drupxd Chandra v. Blodumori Dssl, (1936) 18 
A 1 R Oal 1033=97 1 0 909=18 0 L J 606. 


the learned advocate for the appellant did 
not seem to agree. I would dismiss this 
appeal with costs. 

Bowiand — I agree. 

D-S./B.K. appeal dUm.i$%ed, 

A. I. B. 1939 PatD& 60S 
Wort J. 

Smt, Mohadevi — Petitioner. 

V. 

Moliram Boshan Lai Coal Co, — 

Opposite Party. 

Company Case No. 20 of 1938, Decided 
on 20th February 1939. 

(a) Compames Act (19 L3)»S.38— Mere deley 
in epplyiDg ii no ground for refujel of rectifi- 
cetion. 

Mere delay In applying Is itself not a ground to 
retuso to order tbo register to be rectified : ( 18$S^ 
17 Eii 273, litL on. [F 604 0 9J 

(b) Companies Act (1913), S. 38^Diicretion 
regarding costa ia wide« 

SactloD 93. Companies Act, in India gives a wide 
discretion regarding costs. [F 607 0 9) 

Tj. K. Jba and N. C. Ghosh — 

Jor Petitioner. 

hlababir Prasad and Pbulan Prasad 
Verma — for Opposite Party. 

Jad^ment. — This, in my judgment, is a 
very clear oaise excepting on one point. 
There is an application under S. 88, Com- 
panies Act, primarily directed against the 
company itself for the reotifioation of the 
share register. In the first place I should 
like to observe that on Isb December of 
last year, I made the foUowiug order on the 
first applioation of Srimati Mobadevi : 

The following issue will bo triad under 6. 38, 
Compeniesaot-^WbethertbedooQmsnt dated SSnd 
April 1997, purporting to be a transfer of shares in 
the htotiram R^ban Lai Goal Oo., Ltd., was exe* 
outed by the Hindu firm Sagar Mall Subblraran 
or by one of them on behalf of the eald Hindu firm 7 

This order in a sense has become iofrno- 
tuous as the parties, althoogb they expres- 
sed the desire to examine witnesses, have 
DOW failed to do so, and 1 am thrown back 
to the position of deciding the original 
application on affidavit evidence. I have 
mentioned the faots set out above in con- 
nexion with the argument addressed to me 
by Mr. Mababir Prasad appearing on be- 
half of the company to the effect that my 
powers nnder S. 38 are discretionary, and 
that in the circumstances of the oase, which 
will appear from the obaervatione I am 
about to make, I should refuse to exercise 
my discretion in favour of the applicant, 
and refuse to decide the points at iaaue and 
leave the applicant to her remedy in a suit, 
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Whether I should or should not exercise 
my discretiou in the sense of the argument 
adyanced is the one point of difficulty 
Tvhich I hnd in the case. When once I haye 
decided that questiooi the matter becomes 
very plain. When I made the order in De- 
cember 1938, it was stated by the parties 
that they intended to call witnesses, as I 
have already stated, and that the petitioner 
Srimati Mobadeyi was to be examined on 
commission. The respondents intimated, as 
I understood, that they proposed to call 
witnesses in the ordinary course and stated 
(as my memory goes) they bad not yet de- 
cided and could not put the Court into 
possession of the list of witnesses. Now, 
when once the order was made that wit- 
nesses should be examined orally, the par- 
ties were entitled to call such witnesses as 
they thought proper in the circumstances. 
At a later date it was stated that the peti- 
tioner could not be examined on commission 
and that reliance was going to be placed 
upon affidavits only. At a very lata stage, in 
fact the date before the case came on for 
hearing, the respondents asked for time in 
order to ascertain what witnesses they 
should call. This application was refused 
because, as I have already indicated, there 
was no obligation to the parties to give a 
list of witnesses and the respondent com- 
pany had ample time to make up its mind 
as to the witnesses which they desired to 
call. As I have already said, the respon- 
dents' application was refnsed, and I have 
very grave doobts about the bona fides of 
that application. That is all I propose to 
say as regards that. 

It is in those circumstances that Mr. Ma- 
babir Prasad contends on behalf of the 
company that I should refuse to exercise 
my discretion under 8. 38, Companies Act, 
in favour of the applicant or refuse to de- 
cide the question of title as between the 
transferor of these shares and the trans- 
feree. It was intimated on the last occasion, 
and 1 think that intimation was sufficiently 
brought out by the order which I made 
in December last, that there was some sort 
of coercion or forgery or some circum- 
stances which, if established, would entitle 
tho respondents to argue that tbesiguature 
on the transfer was not that of the firm; 
but, as it will appear from the affidavits 
filed, there is no dispute that it was the 
signature of the firm, that is to say, one 
member of the firm. The only matter in 
dispute is the circumstances under which 
the transfer was executed. My mind has 


changed very considerably during the course 
of the argument; but I have now quite 
clearly come to tho oonclusiou that I should 
exercise my discretion under Sec. 38 of the 
Act, and I am assisted in that conclusion 
by a number of authorities, I decline to 
follow the Calcutta decision to which re- 
ference was perhaps made. I think it will 
sufficiently appear from the statement of 
facts that the matter of title is abundantly 
clear. The further fact which I should have 
meutioned in connexion with the point as 
to exercise of my discretion is that the 
transfer was made in the year 1927. 

As far as the facts of this case go, it 
appears that nothing was done, apart from 
perhaps certain oral requests, until the year 
1931, calling upon the company to register 
the shares. It is on this long delay, and 
the fact that the application to this Court 
was nob made until the year 1938, that 
reliance is also placed for the suggestion 
that I should not decide the matter under 
8. 38, bub leave the parties to a suit. That 
is a delay which needs some explanation. 
There are various explanations given such 
as the company was paying at the time no 
dividend aud that certain persons had ask- 
ed the managing director to register the 
shares but they were told to wait. But 
there is the remarkable fact, that although 
tbb transfer had taken place in 1927 (I am 
assuming for the moment that it did take 
place in the oiroumstances), nothing was 
done by the transferor to get the transfer 
(which had been executed) back from Sri- 
mati Mobadevi, the lady, because on the 
respondent's own showing it was a transfer 
made for a contingency which did not arise. 
Therefore, quite clearly, if the facts are 
true, the respondent company were entitled 
to get back the certificate within a very 
short time of the date upon which it was 
executed. Tbeir case is that they trusted tho 
lady and therefore there was no reason why 
they should demand the certificate back. 
Frankly speaking, I do not accept this ex- 
planation offered by the respondents, and 
my not accepting it gives some sort of sop- 
port to the applicant's story. The mere 
delay in itself is nob a ground why I should 
refuse to order the register to be rectified. 
It may very well be that, had it not been 
for the fact that the unacceptable expla- 
nation was pot forward by the respondents 

I am referring bo their explanation why 

they did not demand the certificate baok^ 
the fact of delay might have led me to sa? 
that it was a case in which the appho^^^ 
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should ha7d brought a suit. But I am of 
opinion that the case is so clear that I 
think that I should decide the matter under 
Seo. 38, Companies Act. 

Section 39 of the present Act is almost on 
the same terms as S. 35, Companies Act of 
1862, which in England has now been 
superseded by a number of subseQuent Acts. 

I refer to the Companies Act of 1862 be* 
cause, as I have already stated and repeat, 
the words are sabstantially the same with 
one rather important exception and it is on 
the Act of 1862 that the leading oases have 
been decided. There are provisions in S. 35 
of the Act of 1862 such as references to 
Courts of Equity and Courts of Common 
Law. Bat apart from matters of that kind 
5. 35 of the Act of 1862 is substantially the 
same as S. 38 of the present Act. The one 
important esception is that the Court may 
either admit or refuse such application with 
or without costs to be paid by the applicant. 
Now the Courts in England have couatrued 
that as meaning that whatever else may 
happen, the Courts cannot award costs 
against the transferor : I refer to the case 
in (1693) 17 Eq 273.^ 8. 38« Companies 
Aobf in India, gives a wide discretion and 
the provision in that regard is to this effect: 

* Wd may make such order as to costs as it 
in its discretion thinks 6t/' As far as the 
costs are concerned therefore, 1 ara not 
limited in the same way as the Court was 
in the case to wbiob I have jnst referred. 

The applicant in her affidavit, sworn by 
her husband Jamnadas Ehemkai says that 
it was on 22nd April 1927, that the transfer 
was executed for the sum of Bs. 5334. 
There was a parcel of 689 shares and the 
numbers are referred in para. 5 of the 
affidavit. There is no dispute about the 
numbers. It is to be noticed in the first 
place that there was no statement as to the 
Giroumstanees under which the transfer was 
executed but merely, as I have stated, for 
the consideration of the snm to which I 
have referred. The owner of the shares 
(transferred) was Sugar Moll SubhkaraD, a 
firm of merchants amongst the original 
share. holders and sobaoribers to the Memo* 
random of Association. It was Bnbbkaran 
Cbandhry who filed an affidavit in reply to 
the application, stating that he had received 
a telegram from Srimati Mohadevi, who was 
a close relation of theirs, "to proceed to 
Jaipur.'' That is important and highly im* 
portant ; I refer to para. 4 of his affidavit 

l.In re Tahiti Ootton Oo«, Ex parte Sargent, 
(L69a) 17 Eq 273=48 L7 Ob 495=93 WR8U. 


in reply. According to the story the father 
was ill and his case was that the lady had 
asked him to go provided with adequate 
funds to meet the possible or probable ex- 
penses of his father s medical treatment and 
Subhknran's case is that be declined to 
accept the proposal. The statement in itself 
is remarkable. I can understand a relation 
in the circumstances asking this boy (as ho 
olaimed to be) whether he was in need of 
funds, but I do not accept the suggestion, 
even if there was any truth in the story at 
all, that she was pressing funds upon him. 
According to bis affidavit he was pressed by 
the lady aud pressed to execute a certificate 
of transfer of shares in the company which 
she could use by way of security for any 
money to be provided. There is also a state, 
ment in para. 6 of the counter. affidavit 
setting out a story which it is difficult to 
follow. It is to the effect that the lady 
suggested to Bnbbkaran Oboudhury that 
some sort of fttraagemcDt should be made against 
the coDtiogener of my falling short of funds in ibe 
matter of my father's treatment, and t was asked 
to keep a Dumber of ornaments belonging to our 
family and the eortificate of sbaces in the aforesaid 
company with her la Calcutta to be utilized and 
held by way of security. 

I noderstand by that, that according to 
this young man's story he was carrying 
about the ornaments of the family and the 
lady requested him to let the ornameDts and 
the share certificate remain with her as 
seenrity, or at least be bad control of them. 
The etory sounds highly improbable. Para* 
graph 10 of the oounter.affidavit is very 
important and there Snbbkaran says: 

The said Udy being one of my respectable elders 
I had every oonfldenco In her and did not suspect 
that she ooold have any ulterior motUebyixuhLiig 
me do the act stated in the preoodlng paragraph. 

And be says in para. 12 that 
DO money was a?er taken from the said lady either 
by sale, transfer or mortgage o! the said shares. 

It is to be noted that there is no proof 
whatever or snggdsbioD how the certificate 
got to Jaipur. If I am to take the affidavit 
at its face value, this youth (as he then 
was) according to the case was a person 
travelling with family ornaments and mnoh 
of their moveable property and had appar* 
ently with him the transfer deed o! shares 
in Motiram Boshan Lai Ooal Company, 
Ltd, There is no suggestion in his affidavit 
that the lady asked him to go back to his 
home to fetoh these things; in (act there 
ara no oirenmatanoes whatever excepting 
the bare statement that the lady asked for 
the ornaments and the transfer deed. The 
story as told leads me to the ccnolnaion 
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that the transfer was execnted in circnm- 
stances other than those stated by the res- 
pondeDts. 

Bafc the important fact which is estab. 
liahed by this affidavit of 19kh August 1938, 
is that Subbkbaran Chowdhury executed 
the transfer deed, and there is no sugges. 
tion by him that he executed it contrary to 
the authority of the firm of which be was 
a member. There is no suggestion either of 
coercion or anything of the kind. It was a 
voluntary act on bis part, on the suggestion 
of the lady it is true, for the purposes of 
providing security for any money which be 
might require from the lady in the circum* 
stances. In a sopplementary affidavit of 
October of the same year, he tells a story 
contradicting bis first story. That story is 
that he was made to put down the name 
on the printed form in which there was 
nothing written in band. He asserts that 
be was ''sure that the printed form bad 
been later on filled np witbont bis know, 
ledge to set up as a transfer deed/' In para. 5, 
he says : 

That on 22Dd April 1927, the daU of the alleged 
sale of shares at Calcutta. I was at Sardar 8bahar 
in Bikauer State in connexion with the marriage 
of Klsbori LaU. 

That is a clear suggestion that it was a 
forgery. Then in para. 8» the following state- 
ment appears : 

With reference to para. 19 of the affidavit of 
Jamnadas Kbemka I saj that the fact that the 
ornaments belonging to my family and ebare 
ecripte were deposit^ with Srimatl Mohadevi is 
known to Sarajmal Chowdhnrl, Badrfdas Chow* 
dburi. Ratanlal ChowdbuH and Harmnkhrai 
'Chowdbori who may bear witness to the (act. I 
further eay that there have been good relations 
between my family and Srimatl Mohadevi until 
the date of the knowledge of the present proceed* 
ing, and as snch. I believed that the said oma* 
znents and share scripts were lying fully safe on 
our behalf in the cuetody of Srimati Mohadevi 
who is one of out closest relations. 

It will be seen that there is a complete 
contradiction of the story : on the one band, 
he was not sure when the certificate was 
executed and wbeu was it suggested that 
the ornaments and the transfer deed should 
be banded over to the lady, while on the 
other hand there is the clear case that be 
executed the transfer in the circumstances 
which I have narrated, and thirdly that be 
thought that everything was safe in the 
bands of the lady. If I were to accept the 
story at its face value, it would be impos. 
sible to come to any conclusion as to what 
the facts were, and I frankly say that I do 
not believe for one moment any one state- 
ment made in the counter-affidavit and 


the supplementary affidavit by Subhkaran 
Chowdhury. 

I pass on to another matter. The sugges- 
tion made by Sagar Mall, the father of 
Subhkaran Choudhnry, in his affidavit is 
that Subhkaran was a minor at the time, 
i. e. in 1927. Jamnadas Khema, the husband 
of Srimati Mohadevi, states in bis affidavit 
that Subhkaran was about 19 years. 6 months 
and 17 days old on 22Dd April 1927, when 
be transferred the shares. That by a simple 
process of arithmetic would fix Subhkaran’s 
birthday. The father Sagar Mall says in 
para. 5 of his affidavit this : 

It is absolutely true that my sod Subbakaran 
Chowdhury was minor at the date when 8rlmati 
Mohadevi made him write out the name of Sagar 
Mall Snbhkaran Chowdhury on the printed form 
which was later on set up as a deed of transfer. 

Although, as I have stated, the husband 
of the applicant swore to the actual years, 
months and days of the age of Subhkaran 
Chowdhury, the father Sa^ar Mall says in 
bis affidavit in bis para. 6 : 'It is altogether 
false because my son Subhkaran was not 
born on the Dewali day of Sambat 1964." 
But he does not volunteer the information 
on what date he was born. One person who 
could have spoken of the date of birth of 
Subhkaran was the father. Eis statement 
in bis affidavit may be perfectly true, but 
it does not necessarily follow that the son 
was a minor in 1927; be may have been 
boro on the day following the Dewali or 
later or even earlier but still be major. I 
do not accept the father's statement for one 
moment. I have not been placed in posses- 
sion of facts which would entitle me to 
come to a conclusion in the matter. 

But the important point in this case is 
this, that when the application was made 
to the company to rectify the register their 
answer was that the transfer was not autho- 
rised by Art. 16 of the Articles of Asso- 
ciation which provides: 

Any sham may be inuaferred at any time by a 
member to hU or her father or mother or grand* 
father or grandmother or to any lineal descendant 
(male or female), 

and the respondent'e case is that the lady 
was not a lineal descendant. Although the 
company represented by Mr. Mababir 
Prasad resists this application, it is not 
contended that the applicant is not within 
the relationship set out in Art. 16. Sagar 
Mail is the brother of the applicant and 
Subhkaran, the son, is the nephew. The 
point pot forward is that, as the father and 
the son and other members of the family 
constituted a joint Hindu family concern 
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or btisioees uoder (be Bfcyle of Sagar Mall 
SabhkacaD Cbowdbury, the applicant could 
have DO coDcern tbeieio. I ^cbaraoterize 
that as a disingenioas argument and not 
worthy of consideratioD. It U perfectly 
clear from the liat of aobscribers and the 
circucnstaDOes of the case that this is a 
family coDcern; that the company itself is 
nothing more than a family or connesions 
of the family; and that it is perfectly 
obvious that they must have been, if I may 
use the espressioQi working hand in glove« 
Although there is no evideoce on the point, 
1 have not the slightest doubt, having 
regard to the correspondence appended to 
the affidavit in support of the application, 
that the company must have known of the 
circumstances under which the transfer 
was esecnted. I wish to make myself clear. 
I am assuming for the purpose of the argu- 
ment that the case of the respondent is 
true. If that be the fact, I am perfectly 
certain that the company knew and yet 
they contended that the registration eonld 
not be put through because the application 
was not within the relationship oontem* 
plated by Art. 16. I am not concerned in 
this case with the question whether this 
transfer was executed for joint family neoes* 
sity ; it does not arise and was never pat 
forwards Indeed if the case the respondent 
pot forward were true, that is to say the 
money was advanced for the purposes of 
the family or one part of the family, then 
if the applicant bad advanced the money, 
there is not the slightest doubt that that 
would be a legal necessity. But I decide 
that point merely on the footing that it 
was not pnt forward in this case. 

The defence put forward, if I may call it 
such, was that the transfer was for a oon- 
tingonoy which did not arise and therefore 
there are certain equities in favour of the 
transferor. If that alone had been a ques* 
tion to be determined, I should have said 
long since that the case put forward by the 
applicant lady (in reply to the story set up 
by the respondent) that she had paid off 
some of the debts of the family firm and 
that the lady was owing Bs. 31,030 at the 
time this transfer was executed as part 
payment of that debt to the extent to 
which I have referred in my opening ob- 
servation was true. 

But in my judgment there is no truth in 
the story of the respondents whatever. It 
is a story which I cannot accept for rea- 
sons which perhaps I have not given to 
Tory gr^t detail. 1 fail to ondeistand why 


there bas been so much delay on the part 
of the applicant. On the other hand, as I 
have already observed, there is no reason 
why the Court should not exercise its dis- 
cretion under the Section. Equally difficult 
questions of fact were decided under similar 
circumstances in (1893) 17Eq 273,^ to which 
Ibave already referred, and in (1876) 2 Q B 
463' where the decision of Lord Cairns in 
(1867) 3 Cb 431^ at p. 441 was discussed. 
I have no doubt that I should, in this case, 
altboogh the facts appear at first sight tc 
be somewhat complicated, exercise my 
discretion in favour of the applicant and 
order the company to rectify their register 
by placing Srimati Mohadevion the register 
as owner of shares Nos. 40001 to 40500, 
56101 to 56700 and 59911 to 59999 inclu- 
sive. 

Before I leave the case I would like to 
repeat what the son stated in his affidavit, 
namely that the applicant was closely 
related to the members of their firm. I have 
already pointed out that under the present 
Act, differing from the Act of 1862 upon 
the conatmotioD of which the deoisions to 
which 1 referred were made, I have the 
widest discretion as to costs, and I order 
the costs to be paid both by the company 
and the respondents to the applicant. The 
claim for damages bas not been establishedf 
and I disallow it. The hearing fee is assessed' 
at fifteen gold mo burs. 

D.S./r.K. Order acoorduigly^ 

. 2. Ex parte A. B. 8baw, (1876) 2 Q B 463=46 
L J Q B 894=86 L T 578=26 W R GC9. 

8. Id re Ward and Henry's case. (1S67) 9 Oh 481 
=86 L J Oh 462=16 L T 854=16 W R 569« 
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Harihar Gir and others, Judgment, 
debtors and others — Respondents. 

Appeal No. 303 of 1937, Daoided on 13th 
February 1939, from original order of Sub. 
Judge. Gaya. D/. 16th Auguet 1937. 

f Civil P. C. (1908;, S. 48-.Ar». 182. UmU 
lalien Aei, eaonct be io^oked in finding slagl- 
liyt poinl fer 12 yeere under S. 4S — Period ef 
12 yeara under S* 48 cunol be exiended bv 
emendoienk of decree. ' 




u ‘lie proylalon. o( 

the Code itself and net import the provUions ol 

? I particularly Artlolo 182, 

Llmltoticn Act. which by its own terms appUea 
only to the period for execution ol a deo^ or 
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order Dot provided tor bj S. 48, Civil P. 0, Hence 
the amendment ot a decree does not give a new 
date tor starting a period of limitation if tbo app)i« 
cation for esecation is beyood tbe period of 12 
years allowed by S. 43, that is, the period of 12 
years under S. 48 is final and cannot be extended 
by any amendment of the decree : 60 I C 818, 
Dissenf.: A I B 1918 Bom 217; AIR 1938 All 
351; AIR 2935 Lah 292; AIR 2934 Oudh 465 
<xnd A I R 191? P C 85, Foil; AIR 1938 Pat 
lOl, Disting, [P 609 0 1, 2j P 610 C 2) 

Dr. Sir Snltan Ahmed and Syed HaSAQ 

— for Appellants, 
Sir M. K. Mukberji, P. C. Maonk, Sarjoo 
Prasad, Bai G. S. Prasad, Bai Paras 
Nath, B. J. Bahadnr, G. C. Das and 
N. K. Prasad II — for Bespondents. 
Rowland J. — The only poinfc for deoU 
sioD is whether as held by the Subordinate 
Judge tbe application presented to him for 
eseoution of a mortgage decree by sale of 
tbe mortgaged properties was barred by 
time, Tbe Subordinate Judge was of opu 
niou that S. 48, Civil P. 0., was a bar. Tbe 
plaintiff (now deeree-bolder) bad sued on 
three mortgage bonds and obtained a preli- 
minary decree dated 23rd June 1922 for 
approximately Bs. 42,000. Tbe decree men- 
tioned as usual a period of grace which 
having expired the decree-holder applied 
for and obtained a decree-absolute for sale 
dated 19th December 1923. He applied to 
execute this decree ou 16tb August 1926 
and was met by an objection on behalf of 
some of tbe judgment-debtors that the 
decree iu the form in which it bad been 
drawn was not executable because tbe debts 
due on the three mortgage bonds were 
separate debts secured ou different items 
of property and the amounts for which the 
several properties were liable must be spe- 
cified in the decree before it could be exe- 
cuted. Tbe Subordinate Judge disallowed 
this objection, but, on appeal, this Court on 
3rd August 1928 reversed that decision and 
said referring to the judgment in tbe origi- 
nal suit that the decree as it stood could 
nob be executed and the Subordinate Judge 
most proceed to execute the decree eubstan- 
tially as three decrees. That being so, tbe 
order of tbe lower Coorb directing execu- 
tion to proceed was set aside and the case 
remanded for disposal according to law. 
Thereafter on 16bh September 1928 the 
decree-holder suffered the execution to be 
dismissed for default. He next appbed in 
1930 for amendment of the decree which 
was duly ordered to be done on 16th July 
1930. Suhseqaently he found that some 
fnrtber amendment was necessary and ob- 
tained orders to that effect on 27tb August 


1932 and 24th September 1932. On 8th 
Joly 1933 be made his second application 
to execute the decree and this application 
was dismissed on 20tb June 1934 for de- 
fault in prosecutioD. The third application 
to execute tbe decree was presented on 
2ud January 1937 and is the application 
against which tbe objection under S, 48, 
Civil P. G., has been allowed by the Sub- 
ordinate Judge. The Subordinate Judge was 
of opinion that the period of 12 years began 
to run from 19th December 1923 the date 
of the decree absolute and expired in 
December 1935. 


For the appellants, reference is made to 
the words in 8. 48 *'12 years from tbe date 
of tbe decree sought to be executed" and it 
is said that when there was no executable 
decree in existence before I6tb July 1930, 
the decree sought to be executed must be 
considered to be of that date and 12 years 
will run from that date and it has further 
been suggested that 24th September 1932 
again gives a starting point available to 
the decree- holder for computing the period 
of 12 years laid down in S. 48. In support 
of this conteutioD reference is made to 60 
I 0 318^ where a single Judge of this Court 
took tbe view that the words "decree 
sought to be executed" most include the 
amended decree. Tbe learned Judge did 
not quote authority for his view, but be 
referred to what was generally understood 
to be tbe law under tbe old Limitation Act 
when Art. 179 bad to be construed. It may 
bs that the learned Judge was referring to 
such decisions as that in ^17 All 39 in 
which although Art. 179, as it then stood, 
contained no reference to tbe date of the 
amended decree as distinct from tbe ^te 
of the decree itself, the date of decree had 
been held for the purposes of that Article 
to mean or at least to include tbe date of 
the amended decree where there bad been 
an amendment. It may be noticed hero 
that subsequent to that decision both the 
Limitation Act of that time and the Lode 
of Civil Procedure have been repealed and 
their place taken by new enactmentB. 
Art. 183 which takes the place of Art. 179 
in the Limitation Act has been amplified 
and now makes specific provisions for a 
period of three years’ limitation to run from 
the date of an amended decree where there 
has been a n amendment. 

1, BaiawShukul v. Syed Yusul, (1921) 60 I 0 

2. Mihammad Bnleman Khan 

Yar Khan, (1894) 17 All 89=1894 AWN 191. 
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In See. 43 on the other hand the words 
are "date of decree sought to be executed,'' 
without any qualifying reference to poasi. 
ble ameudmeota subsequent to the date of 
the original decree. It has therefore been 
argued for the respoodents that in cod* 
atruing S. 48 we ought to limit ouraelves 
ito examination of the proviaiooe of the 
jCode itself and not import the provisions 
'of other enactmoDts, more particularly 
Art. 182, Lim« Acti which by its own terms 
applies only to the period for execution of a 
decree or order not provided for by S. 46, 
Civil P. C. 

In support of this view we have been 
referred to decisions of the High Courts 
in Bombay, Allahabad. Calcutta, Lahore 
and the Chief Court of Lucknow. Id Bom* 
bay the matter came under coDsideratioa 
in 42 Bom 309.^ In this case the decree 
had been passed under the old Code and the 
Court considered the words in 8. 209 ''the 
decree shall bear the date the day on which 
the judgment was pronouDced.*’ It was 
said that this language was imperative and 
was designed to meet precisely a case of 
this sort where owing to certain oversights 
or irregularities a delay has intervened 
between the delivery of the judgment and 
the formal drawing of a correct decree. 
This was laid ootwithstandiog that the 
decree which was at first drawn was inoa- 
pable of execution until it was amended. I 
may in passing mention that this case was 
nob apparently brooght to the notice of the 
learned Judge of this Court who decided 
*60 I C 318.^ Both those decisions were 
examined in 54 All 622^ where the learned 
Judges drew special attention to the word- 
ing of ool. 1 of Art. 182 and held that the 
amendment of a decree does not give a new 
date for starting a period of limitation if 
•the application for execution is beyond the 
period of twelve years allowed by Seo. 48. 
That is. the period of twelve years under 
'S. 46 is final and oannot be extended by 
any amendment of the decree. The view 
of the Lahore High Conrt is expressed in 
AIR 1935 Lab 292® Id which the above 
Bombay and Allahabad deoieioDS were also 
followed by the Chief Court of Oudh in 


8. ^vsingmo v. Bando Krishna, (1918) 6 A 1 R 

^ ^ 107SS49 Bom 809=30 Bom 

Li a 481. 

4. Faqir Chand v. Ku&dan Slosh, (1933)19 AI R 
All 851=188 I 0 98=54 All 
471. 

'*■ M A I R 

1980 Py77 A 78 ‘ 
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10 Luck 208.^ In Calcutta a similar view 
was taken in a decision apparently un. 
reported but which was taken on appeal to 
His Majesty in Council and the judgment 
of the Judicial Committee is reported In 
22 C W N 145.' The report shows that the 
Subordinate Judge bad proceeded on the 
view that the period of twelve years pro* 
vided in the case of a decree does nob 
certainly begin to ran until the decree 
becomes operative and capable of execution 
but the High Court took the opposite view 
observing : 

Ths terms of Seo. 48 seem to u$ to be perfectly 
clear, and according to that Section time runs 
from the date of the decree. The date of the decree 
is fixed by O. 30. R. 6. and we cannot aoderstand 
how there can be any other date of the decree, 
froni which limitatloo should ran. 

Their Lordships of the Judicial Commit, 
teo simply stated that they saw no reason 
to differ from the jndgment of the High 
Court. I think that we are bound to fol* 
low these authorities and cannot hold that 
time for the purposes of 8. 48 is to b« 
calculated from a date prescribed elsewhere 
than in that Section. I should howeveti 
state that we have been referred to a re* 
cent decision of this Court in 19 P L T 
424^ which is said to favour a different 
view. The facts in that case are not quite 
on all fours with those before us, for the 
question there was whether the starting 
point for the period of 12 years under Seo- 
tion 48 was the date of the decree of the 
original Conti or the date of the final 
order of the Appellate Ooutt. The point 
decided was that time would run from the 
final order of the Appellate Court, and in 
the course of the judgment referenoe is 
made to Art. 162 in support of that propo* 
sitioD. The learned Judges did nob say 
that the decree sought to be exeouted in 

5. 48 was the decree of the Appellate Court 
as has been sometimes held; if that bad 
been their reading of the scope of Bee. 48, 
then it would not have been necessary to 
invoke Art. 182 in the determination of the 
starting point for limitatioa under S. 46 in 
oases where there has been an appeal. But 
whether the observations in 19 PL^C 424'^ 
are in their entirety correct or not with 

6. Narsnfiea Bahadur Blngb v. Oudh Commercial 

Bank Ltd., (1934) 91 A I R Oudh 466 = 16i 

• 1108=10 Luck 908 (PB). 

7« nbuloa Loan Oo. 7 . Joaneudra KA^h RaaI 

IO«6=5a 0 W N 

a. Ri,abliay. Piasad Singh t. Kwho Prasad 

^ ^ ® 401=176 I 0 66S 
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reference to Art. 182 (2), I do not think 
we are to treat those observations as appli* 
cable to cases falling within all the sub- 
clauses of Art. 182. Such a view would have 
a surprizing result if applied to Art. 182 (5), 
and one which I do not think can have 
been intended by tbe learned Judge. So I 
think we should not regard these observa- 
tions as applying to sub-cl. (4) or any other 
sub-clause than No. 2. And in dealing with 
the matter before us, I feel no doubt that 
we ought to follow the current of authority 
in Bombay, Allahabad, Lahore, Calcutta 
and Lucknow and to bold that tbe applica- 
tion presented on 2Dd January 1937, to 
execute tbe decree dated 19th December 
1923 was barred by S. 48, Civil F. C« I 
would dismiss this appeal with costs to 
each act of contesting respondents. 

James J» — I agree to the order proposed 
by my learned brother and I agree with 
his view that we must regard ourselves as 
bound by tbe current of authority on this 
question to accept as correct tbe view of 
the learned Subordinate Judge, although if 
tbe matter were res Integra I should feel 
more difficulty. In 17 All 39^ tbe Allaha- 
bad High Court was dealing with Arts. 178 
and 179, Limitation Act of 1877. Sir Sul- 
tan Ahmad for tbe appellants suggests that 
S. 230 of the former Civil Procedure Code, 
would also have applied to that case; but 
the application in execution with which tbe 
learned Judges were dealing bad been made 
within 12 years of tbe original decree, so 
that whether tbe provisions of &. 230 
applied or whether they did not, the Court 
in that particular case was not required to 
consider them. Sir Sultan Ahmad suggests 
that the remark with which tbe judgment 
ends, that with regard to any future appli- 
cation in execution, para. 4 of col. 3 of 
Art. 179 oontains tbe limitation which will 
be applicable, implies that the learned 
Judges bad considered tbe question of whe- 
ther after 12 years from the date of the 
original decree execution would or would 
not be barred by the provisions of S. 280« 
If it bad been dear that 6. 230 did apply 
to that particular case, the decision would 
have been of considerable authority In 
support of Sir Sultan Ahmad's view, be- 
cause any obiter dictum of Sir John Edge 
is to be treated with respect; but it is not 
clear that Sec. 230 did apply iu this case 
at all. 

In 1908, when both of these Acts were 
repealed and re-enacted, a new S. 48, Civil 
P, 0., took the place of the old 8. 230; and 


Arts. 181 and 182 took tbe place of Aits. 
178 and 179 of tbe Schedule in the Limi- 
tation Act. Art. 182 was amended in such* 
a manner as to give statutory authority to 
the decision of Sir John Edge and Banerji J„ 
hot applications governed by 8. 48, Civil 
F. C., were 'excluded from its operation; 
and S. 48 merely said that limitation was 
to run from the date of the decree of which 
execution was sought. In favour of the* 
appellants' view we have tbe decision of a 
single Judge of this Court in 60 I C 318 
but the Allahabad High Court expressly 
disseuted from that decision in 54 All 622* 
and the weight of authority in general 
appears to be against it. I find some diffi- 
culty in treating the decision of this Court 
in 19 P L T 424^ in the manner in which 
Sir Sultan Ahmad suggests, as authority 
for tbe view that in looking for tbe start- 
ing point for limitation under S. 48, Civil 
P. C., we must apply the conditions laid 
down in Art. 182 of the Schedule to tbe 
Limitation Act. In that case the learned 
Judges were dealing with para. 2 of col. 3^ 
of the Schedule and not with para. 4 ; but 
1 find it difficult to act upon the general 
proposition that the provisions of Art. 182 
should be held in any way to affect S. 48, 


Civil P. C. 

The provisions of Art. 182 cannot be* 
read into Art. 183. as is clear from tbe 
decision of tbe Judicial Committee of the 
Privy Council in 36 All 360® wherein it 
was held that the decision of the Appellate 
Court could only afford a new starting base 
for limitation under Art. 183 when there 
was a decree of the Appellate Court ip 
which tbe original decree merged ; and if 
Art. 182 cannot be invoked to find the 
starting point for the twelve years' rule of 
limitation prescribed by Art. 183, it app^rs 
to me difficult to hold that it can be invoked 
to find the starting point for the twelve 
years' rule under S. 48, Civil P.C., since 
Art. 182 prescribing the three years rale 
for petitions of decree-holders in execution, 
is expressly excluded from application wher^ 
the twelve years’ rale may apply, under 
Art. 183 of the Schedule or S. 48, Civil P. C. 
In 22 C W N 145^ their Lordships of tho 
Judicial Committee approved of the deci- 
sion that tbe period of twelve years under 
S. 48 ran, not from the date 'when tne 
decree became operative and capable ot 
execntion. but from the date of the < 160166 ; 
and I consider that tb e deoisiona of tne 

9. Abdul Majid v. Jawahit 1 AIB P O 

66=28 I 0 649=36 All 060 (P 0). 
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AUftbabad High Conrt in 54 All 623,* of 
the Bombay High Court in 42 Bom 309* 
and of the High Coart at Lahore in A I B 
1935 Lah 292* leave as do optioD bat to 
hold that the view taken by the learned 
Sabordiaate Judge was right and to dismiss 
the appeal. 

d,s./r,k. Appeal dismissed. 
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V. 

Emperor. 

Criminal Appeal No. 172 of 1938 and 
Crimioal Bevn. No. 110 of 1939, Decided 
on 25tb April 1939, against decision of 
Addl. Sess, Jndge, Sbahabad, D/- 26th 
July 1938. 

(a) Criminal P. C. (J898),S. HS^Poiinttion 
ot lucceufai partj m proceediogi under S. 145 
c^net be pul mn end In hy unfucceiiful paitr 
by mere violence or turrepUllous ioveoien. 

Though an ordar ander 8. 145 confers no title, 
the fact of possession remains and the person in 
possession can only be evicted by a person who 
can prove a better title to possession hicnaelf. The 
possession of the party whlob succeeds in proceed* 
logs under B, 146 cannot be put an end to by tbe 
nnsQCMefal party by mere violence or sorrepti* 
tIOGS invasioo. Hence, even If the nnsuceessfal 
(wrtles nnder 8^. 145 are able on some oceaaJons 
cltbee surreptitiously or forcibly to coltivate the 
lands In possession of snecessfnl party, these 
would be no more than isolated acta of trespass-* 
and o0eD(M punishable nnder S. IBS, I. PVC.— 
but not acta amoanting to the dUposieeslon of ibe 
other side and constltntiog tbe jncldical possession 
of the offenders nntcss the other side refralD from 
MMrtlng their possession for a snfficlently Ions 

proteoUon of the order 
anarr B, 146 In their favonr. [p gjg q Ij 

iolbidden to disturb poseeuion of ineceteful 
parly cannot he flowed to plead that in spite 
of order under S. 145 he i, ,HU iu puweMioa 
or he* been able to regain peuattion by force. 

the .'^1“ * ^ "“‘‘a ®“ 

♦h! r- 1. Ifl to seek hU remedy in 

Unn? .nrPtS'*' o* “»e P«<» will eon. 

1^8>sl»turo will be 
** ®“ **»« finding 

® poMeesion, been forUddea to die- 

laooesifnl party nntU 

Interfere ’with® i1.°* U Slowed to 

oi »l»9 enocessfnl 

5?^.? wheterer the 

order might hare been, he Is (till la poiMMlon or 

Ih^Q 1 ®*?*“ P®s»MJon by foree, and 

!h encoeesful party to so to 

the Olril Oonrt or to force a MaglstMte to nrooeed 
again under 8, 146 : F4eui of Oumina J iE a t t> 

mrcai TQi.Dimnty fe els oal 


(<) Criminal P. C, (1898), S. 145 ^ Fresh 
proceeding under S. 145 can be started if party 
to it was not parly to former proceeding under 
Se 145 {ObiUr). 

vVfaere an order audet 8. 145 has been passed 
and possession of a party bus been declared under 
it. Magistrate has jurisdiction to start fresh pro* 
ceeding under S. 145 if tbe party to it was nob a 
party to tbe former proceeding x A 1 R 1936 Pat 
i, Bel. on. [P 619 0 1] 

(d) Criminal Trial — Reviiien*— Application in 
revision by private parties to convict accused 
of offences of which they have been ac<iuitted 
and to enbaoce sentence on them, when can be 
entertained stated. 

In ordinary circoenstances High Court as a role 
is loath to entertain an application in rcTisibo from 
private parties asking the High Court to convict 
the accused of the offences of which they have 
been acquitted by the Sc^ions Judge and to en> 
hance the sentences passed upon them. But where 
there U In a ease clear indications that tbe ac- 
cused party has been defying law and diaobeyiag 
tbe order, both of tbe Civil and the Criminal 
Courts, and has “been repeatedly creating trooble 
in tbe locality for many years past tbe High Court 
should entertain the application in revision. 

(P 620 0 a] 

(a) Penal Code (I860). S. 149^Mob armed 
with deadly weapons going to achieve parts* 
cnlar object by force — Knowledge that grie* 
vous hurt would be caused U to be inferred 
on pert of members. 

If a mob armed with deadly weapons goes to 
achieve a particular object by force or show of 
force. Itiis reasonable to infer that all tbo members 
of the assembly knew that grievous hurt, If not 
murder, la likely to be caused Id prosecntlon of 
that object. (P ggi c 1) 

(f) Crimina) P. C, (1698). Ss. 423 and 439 
— Acquittal under Se. 302/149, 1. P, C., whe, 

c ® converted into conviction under 

^a. 326/149 under combined appellate and re* 
vtiional powers of High Court (Quart 

Where persons are charged nnder Ss. 809/149 
and also tinder Sec. 147 and the Seselooe Jadge 
acqnlta the accused under Ss. 802/149 butoonvloto 
under 3,147 and then appeal is preferred by tbe 
aooosad against ooDvlctlon and the revUloa la Aled 
by complainaot to convict the acensed of tbe 
offences of which they wero acquitted or Id tbe 
alternative to enhance the sentence, whether High 
Lonrt In such a case under its combined powers of 
apmJ and revision while affirming the oonvicUon 

a?o/tso ; eeqnlttol under 8s. 

W2/149lntoa conviction under Be. 826/149 and 

then pMs a sontenoa, none being passed by the Sea* 
siona Conit lor the latter offences : C«s Into 
revisissd. fp q yj 

Sir M, N. Makherji, Naqol Imam, B. J. 
Bahadur and S, Mehdi Imam — 

_ ^ for Appellants. 

0. P, Sinha — for the Crown. 

Mahabir Prasad aod A. B. N. Smha — 
for Petitioner (Complainant), 

Judiment. ~ The appellaots have been 
convicted by the Additional Sessions Jndge 
of Shahab&d and sentenced as follows ; 
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1. Ambika Tbakur; Oaeandahali years' 

rigorous imprisoomeDb 
uoder S.117, 1.P.C. 

2. Rampra^ad Tbakur; 

3. Sbcoprasad Tbakur ; | 

4. Na^ab Tbakur : One year's rigorous 

5. Kuor Tbakur ; imprisoDmeut under 

6. Nagioa Paudey ; I 8. 147, 1. P. C. 

7. Sbeodabio Tbakur ; ^ 

8. Maina Tbakur; 

0. Beni Madbo Tbakur; ! 

10. Lalcbaud Tbakur; 

11. Jagarnath Tbakur; 

12. Cbhabila Tbakur; Oncaod abalfyears* 

13. Kawal Tbakur alias rigorous imprisonmeot 

Bamkawal Tbakur; under 6. 146, 1. P« C. 

14. CbamaoTbakur; 

15. Rajdayal Tbakur; i 

16. Jamuna Prasad Tba* ' 

kur; 

Seven more persons tried along with the 
appellants were acquitted. Lalohand Tbakur 
(No. 10 above) was also charged under Sec. 

302. 1. P. C., with causing the death of one 
Bamnarain. and the remaining appellants 
under S. 302/149, I. P. 0., in respect of 
that murder. They were acquitted of these 
charges. Bajdayal Tbakur who was further 
charged under S. 324, 1. P* C., with cau9« 
ing simple hurt by a dangerous weapon to 
the same Bamnarain was acquitted of this 
charge. Beni Madho Tbakur, Kawal Tbakur 
alias Bam Kawal Tbakur, Jamuna Prasad 
Tbakur, Jagannath Tbakur and Cbaman 
Tbakur were similarly charged uoder See. 

324. 1. P. C., the first three with oausiog 
simple hurt by dangerous weapons to one 
Lalmobar Bai and the last two to one 
Ujagir Bai. All of them were acquitted of 
this charge. 

One of the accused, Guraman Ahir (ao. 
quitted), was charged (among other Sec*, 
tions) under S. 436, 1. P. 0., (arson) with 
setting fire to a hut, and Ambika Tbakur 
and Bajdayal Tbakur were charged with 
abetting that offence under Sec. 436/114, 

1. P. C, These charges were withdrawn 
during the trial. The trial commenced with 
five gentlemen as jurors in respect of the 
charges relating to arson and as assessors 
in respect of the remaining charges. When 
the charge of arson was withdrawn, the 
trial proceeded with the same gentlemen 
as assessors only. All of them were of opi* 
nion that the acensed were not guilty of 
any offence. The first informant, Bam- 
kewal Bai, has presented an application in 
revision praying that the appellants be 
convicted of the offences of which they 
were acquitted by the learned Additional 
Besdions Judge or. in the alternative, that 
their sentences be enhanced. We postponed 


the passing of orders on this application 
till the appeal bad been beard. Sic Man. 
matha Nath Mukherji who appeared on 
behalf of the appellants intimated to us 
that in case we decided to issue notice in 
the revision application, be would accept it 
so as to make It unnecessary to send out 
notices to the appellants personally. After 
the conclusion of the bearing of the appeal 
we called upon Mr. Naqui Imam, who was 
then appearing on behalf of the appellants, 
to take notice of the revision application 
and show cause, if any, why it should not 
be allowed. We beard Mr. Naqui Imam in 
this connexion and will deal with that 
matter in this judgment after disposing of 
the appeal itself. The occurrence in ques- 
tion took place on the morning of 5th 
February 1986 over the possession of some 
diara lands which had alluviated from the 
river Ganges. Such occurrences are not un. 
common; when a large area of land allu- 
viates. there is generally a struggle for 
possession, and all who can by any stretch 
of imagination do so lay claims to the land 
and riots attended with murder often take 
place. The present is one of a series of such 
riots between the parties. 

Before we deal with the facts of the riot, 
it is necessary to describe the position of 
the disputed land. In doing so, we must 
clear up some confaeioo (which has been 
noticed before now) in the directions, (north, 
east, south, west) given by the witnesses 
and mentioned in a number of documents 
produced in the case. The general course of 
the river Ganges in the district of Shaba- 
bad is from west to east along the northern 
border of the district, but at the particular 
place where the present ocourrenoe took 
place the Ganges has taken a turn, and runs 
from north to south on the east of the lands 
involved in the case. Notwithstanding this, 
the Ganges U locally regarded as lying to 
the north; and the consequent shut is re- 
produced both in the oral and in the docu. 
mentary evidence, the popular directions 
beiog 90 degrees ahead of the true or mag. 
netio directions. The learned Additional 
Sessions Judge in his judgment has ^ed 
the popular directions, with the result that 
bis north is the magnetic east, his east the 
magnetic south, his south the magn^io 
west and his west the magnetic north. We 
prefer to use the magnetic directions, which 
were followed in the cadastral survey map 
and are thus more convenient for our p^- 
P 0868 . There are four mauzas lying one after 
another from north to south, to the west of 
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the Ganges in ibis locality. The Dorthera 
most is Eajapur, a GoverDmeotKbas Mahal. 
aoQth of it is Diibba, next comes GaDgaoU, 
and the sootherDtoost is Kharatanr. the 
last three belongiog to the Maharaja of 
Dumraon. Each of these foar mauzas has 
its mal laods, that is» lands which apper* 
tained to it from the begianiog and, so far as 
Dabha. Gangaoli and Kbaratanr are con* 
cerned, were permanently settled with the 
Maharaja of Domraoo. Each of them also 
has tagSr (accreted) laods which have be. 
come attached to tba main lands of the 
maoza by alJavion. A portion of these tan. 
fir lands was surveyed at the time of the 
cadastral survey in 1908.09, doubtless be. 
cause it bad by then become firm and was 
under cultiyation. Tbe rest of the tanfir 
lands were not surveyed then, and are 
known as ^'unsaryeyed," though tbe lands 
of Dabba taufir bays been surveyed in 
193fi, and a Record of Bights prepared. It 
is tbe taufir land of Dabba which is the 
aubiect.matter of the riot in tbe present 
case, that is, the land which accreted to 
the main lands of Mauza Dubha and was 
not surveyed in 1908-09. East of mauzas 
Dubha, Gangauli and Kbaratanr, we have 
Shivpur (or Sbeopur) Diara lying in tbe 
District of Eallia in the United ProviDoes, 
some of tbe litigation, to which we shall 
have to refer, has tbns been in that district, 
Tbe prosecution case is that under leases 
granted by the Maharaja of Dumraon 10 
tenants of village Bajapur were in posses. 
sioQ of all the unsurveyed portion of tbe 
Dobha taufir lauds with tbe exception of 
77 bigbas (which have admittedly been in 
tbe possession of Lalmobar, deceased, father 
of the appellant Ambika and uncle of the 
appellant Nawab). They bad grown crops 
on the land and erected a bat for the accom. 
modation of those who were set to guard 
the crops. On the morning of 5tb February 
1938, about half a ghari after sunrisOi 
some of the lessees and their relations and 
partners, in all 11 men, were in the said 
, heard shouts of *'Mahabir 

HI jai. They came out of the hut and saw 
a mob of about 100 (Including the appel. 
lants} with lathie and spears, at a distance 
of about 10 bans on tbe south (magnetic 
west) of the hut, The appellant Ambika 
was riding a mare and bad a whip in his 
hand. He and tbe appellant Rajdayal 
ordered assault and burning of tbe hut All 
the occupante of the hut fled away, but 
Bamnarain. Lalmohan (P, W, 3) and Ujagir 
(P. W. 6) were surrounded. Bamnarain 


was hit in the chest with a spear by tbe 
appellant Lai Cband and was killed, Lai. 
mohar fell down udcodscioos. having been 
bit with spears by Bamkawal, Beni Madho 
and JamuDa, and with a lathi by Shiv 
Prasad. Ujagir also fell down senseless, 
having been hit by the spears of Jagan- 
nath, Cbhabila and Cbaman and by a lathi 
of Bamprasad. Thereafter Jura wan (acquit* 
ted) set fire to the hut. Then tbe mob pro* 
ceedod towards Gangauli, tbe village where 
all the appellants lived. Bamnarain was 
removed from tbe place where he had fal- 
Idn. Three cots were procured from tbe 
basti of Bajapur tanfir ; and on them tbo 
dead body of Bamnarain and the two in. 
jnred persons were carried towards tbe 
Dumraon police station 12 miles away. 
When tbe party reached a tank in Dumraon, 
they met the Sob-Inspector (P. W. SB) who 
was on his way to the place of occurrence 
on receipt of some information from tbe 
obaukidar of Gangauli, At that very spot, 
a short distance from the police station, 
the Sub.Inspector drow up the first infor. 
matioD report on the statement of Bamke* 
wal, one of tbe leasholders (P. W. l). This 
was at about mid.day U3.15), Tbe body 
of Bamnarain was sent for post-mortem 
examination to Buxar, and the injured 
persons were also sent there for medical 
examination and treatment. After doing 
some preliminary investigation the Sob* 
Inspector deputed constables Agin Singh 
(P. W, 2), Mohammad Eifait (P, W, 17) 
and Pahlu Singh (P. W, 18) to the place of 
occurrence to keep a watch on it. He him* 
self reached tbe spot at night. After investu 
gatioD tbe accused persons were sent up 
for their trial. 

The defence is that all tbe Dubha taufir 
lands had all along been in tbe possession 
of Lalmnhar Thakur (now dead) and are 
now in tbe possession of the members of 
his fatnily. No park of them is directly in 
possession of tbe Maharaja of Dumraon or 
of any of his settlement holders. The ap. 
pellants denied taking part in any occur* 
renoe whatsoever, Their case was that in 
the early hours of the morning of the day 
in question, eeveral hours before tbe time 
of the occurrence given by the prosecution, 
an attempt was made by Ramnarayan and 
other settlement, holders to put up a hot as 
a proof of their possession of the lands, and 
Gangauli guards (rakhwaras) who lived in 
aDother hut on tbe 77 bigha block, admit* 
wdly in ^ the possession of the Gangauli 
Thakure Lalmohar^a family,* saw this and 
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went np to oppose, and a scuffle ensued in 
which some persons were injured at the 
hands of the rakhwaras and Bamnarayan 
might have received his fatal injury. In 
other words, the appellants denied the pos- 
session of the other side and claimed to be 
in possession themselves and denied that 
there was any hut in existence at about 
the time of the occurrence and said that 
they had beard of an attempt to put up a 
new hut which was resisted by the men set 
to guard their crops and living in a hut in 
the 77 bigha blocL 

Both the parties have adduced docu« 
meutary evidence in connexion with the 
previous litigation in order to prove their 
respective possession. Sir Manmatba Nath 
Mukherji, who appeared on behalf of the 
appellants, has addressed us at great length 
and has asked us to hold that whatever 
might have been the decisions of the Courts 
from time to time (and we will refer to 
them later), the deceased Lalmohar and the 
members of his family had in actual fact 
been in uninterrupted possession of all the 
Bobba tau&r lands up to the date of the 
present occurrence. In our opinion, this 
question of possession is important only for 
the purpose of appreciating the evidence of 
the occurrence as deposed to by the prose- 
cution witnesses. If the prosecokion case is 
believed, there is no case of a right of pri- 
vate defence, and the question of possession 
is not very important in relation to the 
charges framed against the appellants. Sir 
Manmatba Mukherji however contended 
that one of the common objects mentioned 
in the charges of rioting being *'by means 
of criminal force to Bamnarain Bai and bis 
party to take possession of the lands in 
Dubba 'tau&r, police station Dumraon, 
held under the pattas granted by the Maha- 
raja of Dumraon," these charges most fail 
if the prosecution fail to ptove their posses, 
sion. But there is another common object 
mentioned in the charge, namely *'to assault 
Bamnarain Bai and others of the same 
party," which has little to do with actual pos- 
session. But the defence assertion of actual 
possession in the face of repeated decisions 
adverse to these Thakurs of Gangauli im- 
plies lawlessness, and we propose to exa- 
mine the question of possession in some 
detail, as we have come to the conolusion 
that it is high time they were bound over 
to keep the peace. 

It is however not necessary for the pur- 
poses of even the first part of the charge to 
decide whether all the unsurveyed lands of 


Dubba taufir were in the possession of the 
prosecution party on the day of occurrence. 
If they were in possession of some substan. 
tial area out of those lands, and the appel- 
lants went there in force to dispossess them, 
this part of the charges would be brought 
home to them. The learned Sessions Judge 
has carefully detailed the previous litigation 
about these lands. It is therefore not neces- 
sary for D9 to give more than a short history 
in order to determine the question of pos- 
session. (After giving the history and certain 
evidence regarding possession the jndgment 
proceeded.) The facts stated above practi- 
cally exhaust the documentary evidence of 
possession. The following appears clear 
from them : 

The Tbaknrs of Ganganli were origiDally 
raiyats of lands in the Dubba as well as 
the Gangauli and Eharatanr taufirs. Their 
names were recorded as snch in the Diara 
Survey Becord of 1893. This is abundantly 
clear from the judgment (Bx. B) of the suit 
instituted by the Maharaja against the 
Thakurs of Gangauli for ejecting them from 
the 77 bigbas of land. In this jndgment 
reference has been made to the plaint of 
the Maharaja in Title Suit No. 193 of 1916 
against the Sbivpur Babus and to bis 
written statements in Title Suit No. 347 of 
1911 which Lalmohar bad brought against 
the Sbivpur Babas for recovery of 244 
bigbas of land. In both of them the raiyati 
interest of Lalmohar and others in the 
Dubha taufir lands was admitted. The lands 
must have gone under water for some time 
thereafter, and most of them were not fit 
for cultivation during the cadastral survey 
of 1908.09 as only 22.06 acres of taufir lands 
of Dubha ware then oadaskrally surveyed, 
and the rest only dealt with topographioally. 
But some portion of these unsorveyed lands 
would appear to have become fit for eolti- 
vatioD as there was a scramble for posses- 
sion between the old raiyats, the Tl^kura 
of Gangauli, on the one hand and the Babas 
of Sbivpur on the other, the latter claim, 
ing the lands as re-formation in situ of their 
old Shivput lands in the district of Ballia. 
In this fight the Thakurs of Gangauli lost 
all the Dubha taufir lands and the Babus 
of Sbivpur got possession of them on 30th 
November 1913, after the civil suit of Lal- 
mobar and others against them was dis- 
missed by the Appellate Court. The Sbivpur 
Babus not only succeeded in dispossessing 
the Gangauli Thakurs from the Dubha tau- 
fir lands, but by an order under S. 145, 
Criminal P. C., passed by the Magistrate 
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Busar* they goi possession of tho taafir 
lands of Ganganli and Kbarakanr as TVell. 
This was the situation when the Maharaja 
of Damraon brought his title suit tor re* 
covery of possession of all the tanfir lands 
of the three villages. Regarding the 241 
bighas which, as we have said, later became 
known as 258 bighas, the Maharaja claim* 
ed kbas possession as his raiyats Lalmohar 
and others had lost not only their posses* 
eioQ bat also whatever rights they bad. 
Regarding the GangauH and Ebaratanr 
lands in which bis raiyats had not lost 
tbeir rights, be claimed possession throngh 
them. The sait of the Maharaja was rein* 
forced by a suit on behalf of the GangauU 
Thakors in respect of Ganganli and Ehara* 
■taQr lands only. Both the suits, as we have 
said, were decreed, and possession was given 
to the Maharaja according to hU prayer 
on 30tb April 1925, 

Lalmohar and others who bad lost all 
the tanfir lands of the three villages and 
subsequently recovered possession of Gan. 
4 auli and Kbaratanr lands did not take any 
settlement from the Maharaja of the Dnbba 
tanfir lands which they had completely 
'lost'and which were only recovered throDgh 
bis efforts, but attempted to take posses, 
sion of the lands by sheer force. In the 
meantime Lalmohar was declared to be in 
possession of a block of 77 bighas in 
another part of the Dnbba tanfir which 
was at that time believed to be a part of 
Itajapnr^ bnt this was in a domeetio dis* 
pnte between the members of bis own 
tamily. Lalmohar then attempted to obtain 
possession of the 244 or 266 bighas of land 
which he bad altogether lost, and this re* 
aulted in the first 145 Criminal Frocedore 
^odd case decided by the Sob.divisional 
'Officer, Bai Sahib Sakhdeo Narayan, on Ist 
September 1931. This Magistrate declared 
the Maharaja to be in possession of 258 
'bighas and Lalmohar Tbaknr in possession 
of the 77 bighas, and in order to decide the 
•question of possession for car purposes we 
propose to start from this judgment of 
*1931. We may recall the following dates : 

Dedslon of the first 146 oaso ... 1st September 

1931. 

Lands attached Is the second 145 1st Auguat 
Gr. P, 0, case ... Ig33, 

Cands reloased from attach* 11th June 

... 193e. 

Present occurrence cth February 

1988, 

The SS5 bighas of land which formed the 
eubjac (.matter of dispute in the 145 Crimi. 


V. Empebor 

nal Procedore Code case decided by Bai 
Sahib Sukbdeo Narayan in 1931 lay in 
two blocks— one of 177 bighas north of a 
chhaur which ran east to west (magnetic) 
and the other of 158 bighas south of it. 
Lalmohar claimed to be in possession of all 
this Area — of 77 bighas as the land over 
which his possession was maintained in the 
145 Criminal Procedure Code oase proceed* 
ing between him and Dadul Tbaknr, of 100 
bighas as an accretion to that block and of 
158 bighas as having all along been in bis 
possession. We have said before that the 
learned Magistrate declared the possession 
of Lalmohor over the 77 bighas and of the 
Maharaja over the 100 bighas east of U and 
the 158 bighas south of tbe chhaur. He 
held that these 258 bighas were in fact the 
244 bighas, of which tbe Maharaja had gob 
khas possession from the Civil Court in 
bis suit against tbe Shivpur Babus. The 
building Sab.Inspeotor, Abdoa Shaknr 
(P, W. 13), located signs of tbe destroyed 
hot and tbe place where Ujsgar Bai and 
Lalmohar Bai were injured in survey plot 
No, 349 and the place where Bamnatain 
was killed and where his dead body was 
found in plot No. 350, According to the 
survey map prepared during tbe settlement 
operations plot No. 850 is within tbe 100 
bighas the possession of which was deolar* 
ed to be with tbe Maharaja and plot No. 
349 is just outside that area bnt within the 
lands found by the Settlement authorities 
to be accretions to tbe 258 bighas. Neither 
of the two plots is in the 77 bighas the 
possession of which bad been declared 
in favonr of Lalmohar. The Bacorda of 
Bights have been finally published and 
mnat be presumed to be correct unless the 
contrary is proved by evidence adduced. 
There is no such evidencei It is thus clear 
that tbe place where the occurrence took 
place and tbe lands near abont it are on* 
oonneoted with Lalmohar 's block of 77 
bighas but are either part of or connected 
with the area to tbe possession of which 
the Maharaja was declared to be entitled 
as far back as 1931, Lalmohar and his 
party being on that occasion prohibited 
from interfering with the Maharaja's po 9 « 
session. That order U in full force till now, 
lb was however urged before us as in the 
lower Court that tbe lands of which pos. 
session was declared in favour of the Maba« 
raja were unidentifiable and that the order 
of 1931 under S. 146 did nob apply to any 
PfTbieular plot of land that the Maharaja 
and his lessees did not know the lands and 
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therefore were oever in possession of them 
and that Lalmobar and others continned 
in possession of them in spite of the order. 
This ^e cannot accept at all. It does not 
lie in the month of Lalmobar or bis desoen. 
dants and relatiyes to say that tbe 258 
bighas of the Maharaja was unknown to 
them. These lands are the same as Lab 
mohar bad lost in tbe 145 Criminal P. C. 
case against tbe Babus of Shiypur in tbe 
Court of the Magistrate of Ballia though 
at that time they were known as 244 
bighas. It was for these very lands that 
Lalmobar bad brooght bis civil salt against 
tbe Shiypur Babus and lost. These very 
lands were also included in the aubject- 
matter of the 145 Criminal P. G. case 
before tbe Magistrate of Buzar (Bai Sahib 
Snkbdeo Narayan). Lalmobar never alleged 
in that case that these lands were unidenti« 
fiable. He filed a written statement and 
claimed 100 bighas of them as accretions 
to bis 77 bighas and also claimed posses, 
sion of the remaining 158 bighas which 
lay just north of tbe surveyed Dubha taufir 
lands. He himself supplied the boundaries 
of tbe disputed lands. In bis revision ap. 
plication also to this Coort be asserted bis 
possession and did not allege that the lands 
were unknown. 

Stress is laid on behalf of tbe appellants 
on an order of this Court passed by James J. 
in tbe second 145 Criminal P. 0. case in 
which it was ordered that the lands should 
be identified and on tbe fact that when in 
pursuance of this order an amin and a 
kanungo were deputed to identify tbe land 
they were unable to do so. But this was 
due to the fact that full materials were not 
placed before tbe Court. Without perman- 
ent marks for miles and miles as happens 
in diaras it is not easy to locate a parti- 
cular plot unless it can be fixed from 
a scientifically prepared survey map or 
unless scientific measurements from fix- 
ed points far away from the scene are 
available; and the work is always diB5- 
culb and regoires skill and much labour. 
But in the present case as has been pointed 
out by the Settlement Authorities who de- 
cided tbe dispute at the attestation stage 
and beard the objections under S. lOS.Ai 
Ben. Ten. Act, there was no difficulty in 
finding out at least the 100 bighas north 
of tbe cbhaur. The block of 77 bighas in 
the possession of Lalroohur was all along 
known to him and hie family. He had been 
declared to be in possession of^ it in Jhe 
proceeding under B. 146, Criminal P. 0., 


against Dadul Thakur and had also won iu 
Dadul’a civil suit. His possession over this 
land was also declared by Bai Sahib Sukh. 
deo Narayan. With this block known, there 
could be no difficulty in finding out the 
100 bighas which as ie clear from the judg- 
ment of Bai Sahib Sukhedeo Narayan lay 
just east of it; and it was thus that when 
survey and settlement was ordered by the 
Government, the officers of that Depart- 
ment bad no difficulty in locating the area 
of 100 bighas. We are not coucerued with 
whether others knew this area or not. Lal- 
mobar knew it all along, and Bai Sahib 
Sukbddo Narayan’s order prohibited him 
from going upon it. 

Sir Manmatba Nath Mukherji has how- 
ever argued that the Maharaja and bis 
lessees did not know tbe lands as they 
would otherwise have been able to point 
them out to tbe various officers. We are nob 
prepared to accept this argument. In tbe 
second 145 Criminal P. C. case it was 
strenuously contended on behalf of (he 
Maharaja that the area, for which tbe* 
proceeding was started, included tbe 258 
bighas of which possession bad already 
been declared in bis favour. It appears that 
Lalmobar held a much stronger position in 
tbe locality so far as force was concerned, 
and that tbe terrified lessees of the Maha- 
raja were probably unable to point out tbe 
lands with exactitude as there were no 
ridges and tbe extent of the plots could not 
be ascertained without measurements which 
they were in a position to carry out. Great 
stress has been laid on the somewhat con- 
fused boundaries given by Bai Sahib Sukh. 
dec Narayan at the end of bis judgment 
though he had very clearly specified the 
lands of the two blocks of 177 bighas and 
158 bighas earlier in that judgment. As has 
been clearly pointed out by tbe officers^ of 
the Settlement Department, this confusion 
was due to the fact that at some places be 
gave the popular directions and at others 
the magnetic directions. However, as we 
have indicated above, for the purposes of 
this case, we are not really concerned with 
all the lands in dispute between the par. 
ties. It ie quite clear from the survey map 
and the location of the place of occurrence 
by tbe building Sub-Inspector that the oc- 
currence took place away from Lalmobar s 
77 bighas and for the most part within tbe 
100 bighas tbe possession of which was 
declared by tbe Magistrate to have been 
with the Maharaja bo far back as 1931; anm 
this is sufficient for our purposes. 
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Sir Manmatba Nath Mukherji. relying 
npOD map No. I attached to the decision of 
the attestation officer, contended that ac* 
cording to the identiScation of the lands by 
the Maharaja and bis lessees the place of 
occnrrence is outside the 258 bighas. He 
also oontended that the survey map U 
wrong as the position of the 158 bigbaa 
south of the obbaur differs from its position 
as included in the earlier map of 344 bighas 
prepared for the Maharajas suit against 
the Shivpur Babus* Map No. I is a com. 
parative map and shows the positions of 
the land according to the later claim of the 
Maharaja and bis lessees and also according 
to the earlier map. When the snits of the 
Maharaja and of Lalmobar and others 
against the Shivpnr Babas were pending in 
the Ciyil Court, one Misri Lall. Amin, was 
deputed by the Conrt to measure the lands. 
He prepared a map which is depicted on 
map No. I attached to the judgment of the 
attestation officer. This map has been found 
to be inaccnrate by the officers of the Settle, 
meat Department who carried out a com. 
pleCe enryey of the locality. Misri Lall has 
ebowQ the 158 bighas of land just to the 
sonth of the 100 bigbais, the two together 
forming one trapezium » while according to 
the Settlement Department the 158 bighas 
is south of the 77 bighas. The two blocks 
of 100 and 156 bighas are shaped like two 
trapeziums, the soutb.westem corner of the 
former meeting the north-eastern corner of 
the latter. We accept the ffndings of the 
Settlement Department, not only because 
their (map and) records were hually pnb. 
lished and carry a statutory presumption 
of correctness, but also because the reasons 
given by those officers for their cooclueioos 
are souud. They examined the judgmeut of 
Kai Sahib Sukhdeo Narayao, and from the 
boundaries given there, they found that the 
166 bighas was to the south of the 77 
bighas of Lalmobar becaose the southern 
boundary of the 158 bigbas was the sur. 
yeyed Dubha taufir lands, though this was 
Ignored in the map of Misri Lall who made 
the 268 bighas into one compact block. 

Sir Manmatha Nath Mnkherji then 
argued, after placing this comparative map 
over the finally published map, that accord, 
ing to the claim of the Maharaja, as put 
forward before the Settlement Department, 
the place of occurrence is outeide the 258 
bighas. This is so, but the reason is that 
the Maharaja claimed on the basis of a 
wrong trijunotion and thns included some 
Bajapur taufir land in Dnbba Taufir, with 


the result that according to this claim the 
nortb.ea3t6rn boundary of Dubba taufir 
was shifted towards the north. west with a 
corresponding shift of the 77 bighas of Lai. 
mobar and consequently of the 100 bigbas 
also. But, the officers of the Settlement 
» Department carefully went into the matter 
and found that the boandary of Dubha 
Taufir commenced somewhat north of the 
lands pointed out by the Maharaja. These 
mistakes are very common in diaras where, 
as we have said before, no permanent marks 
are available at band and the fields have 
no ridges. 

Sir Maumatba Nath's argument bow. 
ever was that as the Maharaja and bis 
lessees made a mistake in pointiug out the 
bonndary of Dubba taufir, they did not 
really know the lands of which the posses- 
sion bad been held in 1931 to be with the 
Maharaja. This most be conceded, but as 
we have already pointed out, their ignor- 
ance of the exact position correct down to 
a bigha is by no means inconsistent with 
their knowledge of a very large part of the 
lo^Uty with the additional areas that were 
being thrown up by the Ganges. Even if 
we take it that the place of occurrence is 
outside the land which the Maharaja and 
his lessees know to be within the land of 
which the possession was declared to be 
with them, this makes no difference on the 
charge of rioting. The place of occurrence, 
though it will be outside the 100 bigbas, 
will still be in lands accreted to it and 
beyond any claim of accretion open to Lal- 
mobar and others, for the latter's block of 
77 bighas is sarrounded on all sides by the 
lands of other people. On the north of it 
lies village Bajapur, wherever the bound* 
ary between them may be. On the east is 
the 100 bigha block of Dubha taufir over 
which the possession of the Maharaja was 
maintained, and as the Settlement Depart- 
ment fonnd, the 77.bigha block has on the 
sonth the 158 bigbas the possession of 
which bad been found by the Magistrate 
to be with the Maharaja. Any accretions 
on the east or south would thus go not to 
Lalmobar 8 77 bigbas but to the 100 or 
158 bigbas of the Maharaja and must there, 
fore be presumed to be in his possession 
and IQ that of his lessees. But we have 
definitely come to the conclusion that the 
place of oocurrenoe and the lands near 
about it on which crops stood at the time 
are within the 100 bighas of which the pos- 
session was declared to be with the Maha. 
raja, Lalmobar and others being prohibited 
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the order of 1931 from interfering with 


this possession. 

In 29 I A 24 : 29 Cal 187^ their Lord- 
ships of the Judicial Conamittee held that 
though an order under Sec. 145, Criminal 
|P. C., confers no title, the fact of posses. 
|sion remains and the person in possession, 
can only be evicted by a person ^^ho can 
prove a better title to possession himself. 
Assuming therefore that after the order of 
1931 Lalmohar and others were able on 
some occasions either surreptitiously or 
forcibly to cultivate the lands, these would 
,be no more than isolated acts of trespass — 
jand offences punishable under Sec. 188, 
% P. C., but not acts amounting to the dis- 
possession of the other side and constitut- 
ing the juridical possession of the offenders 
unless the other side refrain from asserting 
their possession for a sufficiently long period 
'and give up the protection of the order 
J under S. 145 in their favour. In oor opinion 
the possession of the party which succeeds 
jin proceedings under 8. 145» Criminal P.C., 
Icannot be put au end to by the uosoccess- 
jful party by mere violence or sarreptitioos 
invasion. 

Sir Manmatba Nath Mukherji however 
drew our attention to the case in 104 I G 
443^ in support of the proposition that an 
order under S. 145i Criminal P. 0.» is only 
a piece of evidence to be taken into con- 
sideration when the question of possession 
arises between the parties on a subsequent 
occasion and that though it woald go to 
show that the party in whose favour it was 
passed was in possession on the date of the 
order, it is open to the other party to prove 
that, in spite of the order, be was actually 
in possession or regained possession. In 
that case the party in whose favour an 
order under Sec. 145, Criminal F. Om had 
been passed prosecuted the other party for 
the removal of crops. The trial Court held 
the complainant to be in possession not 
only OD the basis of the order under S. 145, 
Criminal P. 0., bub also on the evidence in 
the case. On appeal, the Additional Sessions 
Judge declined to go into the evidence^ of 
possession and maintained the convioUon 
on the basis of the order under 8. 146, Cri- 
minal P. 0. Cumiug J. was of opinion that 
the question of actual possession ought to 
have been gone into, an d ac cordi p gly ordered 
1, Dinobundoo CbowdbraDi v. Brojo Mobonl 
Cbowdbrani. (1902) 29 Cal 187=29 I A 24 = 
8 Sar 224=6 OWN 986 {P C). 

Rakhal Dolui v. Makbao Lai Qbose, (1927) 14 
A I R Cal 701=101 I 0 448 = 28 Or L J 027 
= 31 0 W N 964, 
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a remand, observing that an order uuder 
S. 145 was merely a piece of evidence bo be 
taken into consideration in determining 
who is in possession. This judgment of 
Cuming J. appears to have been given in 
Court withont much consultation with his 
colleague Graham J. who on that date 
observed as follows : 

With great respect lor my learned brother's 
opinion as to the eSect of the order under S. 145, 
Criminal P. 0.. I feel at present some doubt upon 
the point. I propose therefore to reserve my judg* 
ment. As Monday and Tuesday next will be 
holidays 1 propose to deliver my judgment on 
Wednesday next, 

This doubt of the learned Judge con- 
tinued, but as bis eolleagud wanted to re- 
mand the appeal for re-hearing, Graham J« 
did not stand iu the way and said as follows: 

I have further considered this case and speaking 
for myself, 1 most confess that I feel considerable 
doubt as to the effect of the order under B. 145, 
Criminal P. 0., and as to whether in all the cir« 
cumstanees the possession olaimed by the aooused 
in tbie case can be said to have been lawful posses- 
sion, or possession which the Court could in any 
way recognire as a defence to the charges. As the 
order which my learned brother proposes to make 
however is to send the case back for re^bearing the 
appeal, and as it appears from the judgment of the 
trial Court that there le evidence as to possession 
apart from the order under 6. 146, Criminal P» 0., 
1 do not feel disposed to deliver a dlseenting Judg- 
ment, and I concur in the order which has been 
made. 

With all rdspeob to Ouming J. we are 
unable to agree in bis view of an order 
under 8. 145, The whole object of the 
Section is to stop a breach of the peace by 
deciding which party is to remain on the 
land and which party is to seek bis remedy 
in the Oivil Court. Breaches of the peace 
will contioue, and the object of the Legis- 
lature will be frustrated if the party who 
has, on the fiudiog that he is not in posses- 
sion, been forbidden to disturb the posses, 
sion of the successful party until eviction 
in doe course of law, is allowed to interfere 
with the possession of the suocesaful party 
and to plead once more that whatever the 
order might have been, he is still m posses, 
sion or has been able to regain possession 
by force, and thus either compel the sue. 
cessfol party to go to the Oivil Court or to 
coerce a Magistrate to proceed again under 
8. 145, Oriminai P, 0. This will be a defi- 
nite encouragement to disobedience of orders 
Qoder the Section. ^ 

There b&s been some difference of opinion 
as to whether once the possession of a party 
has been declared under S. 145, Criminal 
P. 0., a second proceeding under the Section 
is permissible. It was held by Jwala Pra* 
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dad J. in 10 PL T 665^ that an order uodet 
S. liS, Crimioal P. C., is bioding oo every, 
body, whether he was a party to the pro. 
ceediog or not, and that a Magistrate has 
no jurisdiction to start a sdoond proceeding. 
A similar view was taken by Wort X io 10 
P L T 689.* It was however held by one 
o( us in 18 P L T 886^ that a Magistrate 
has jurisdiction to start a fresh proceeding, 
but whether he should do so or not will 
•depend upon the circumstances. In the last 
mentioned case, the previous proceeding 
under S. 145, Criminal P« C., was between 
one Indradeo Singh as the first party and 
the servants of the junior Hani of Deo as 
the second party, and the fotmor was 
declared to be entitled to possession. Then 
there^ was a second proceeding under 6. 145, 
Criminal P. 0., between three parties. The 
jonior Pani and her servants were one 
party, the senior Bani another and indra* 
deo the third party. Indradeo was ordered 
not to go over the land in dispute. The Dis* 
trict Magistrate of Qaya referred the case 
to this Court, and it was held that the 
proceoding was nob without jutiediction. 

Thoogh both of us agree in the view 
taken in this last case, the general principle 
wbioh we have eoonoiated above remains 
the same. A third party, not bound by the 
order ip a proceeding under the Section is 
in a different position from a party who 
has been definitely prohibited from disturb, 
log the possession of the successful party. 
It may also be that the position ol the 
parties to a 8. 145 proceeding hae changed 
Bince the passing of order under the Seotioa. 
For inetance, if in a proceeding under the 
Section, A was prohibited from interfering 
with the possession of B who was held to 
be in possession, and A afterwards comes 
forward with the allegation that be has 
since then obtained possession under, say, 
a lease or a pnrohase from S, this may be 
a good ground for the Magistrate to start a 
second 146 Oriminel Procedure Code pro- 
ceding in case there be apprehension of a 
breach of the peace. But the party prohi- 
bited from interfering with the possession 
of another patty cannot, in our opinion, be 
beard to say against that party that he has 


Pandey v. KUWn Mohan Six 
(1932) 0 A I R Pat 310 = 77 I 0 1006 = 
Cr L J 6il»10 P L T 666. 

4. Jain^h Pall v. BamUkhan Prasad. (1929’ 
A IB Pat 606=1929 CrO 265^117 I 0 64 
80 Or L I 810=10 P L T 689, 

6. Indradeo Blagh v, Keso Singh, (1988) 96 A 

^ ^ = 39 Oe Ii J 868 = 
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disobeyed the order and has thus been able 
to retain or obtain possession. To allow 
such a plea will be to defeat the object of 
the Legislature in enacting S. 145, Crimi- 
nal P. C. There will be no end to diapntes 
and apprehensions of breach of the peace 
which the Seotion is designed to stop. 

In the present case there has been no 
change io the position of the parties since 
the order of 1931, and the contention of 
the defence comes to this, that they ignored 
the order of the Magistrate passed in 1931 
and in spite of it continued in possession, 
and that we should find their actual pos- 
session. This, in our opinion, cannot be 
allowed. Let us however see how far the 
allegation of the defence that in spite of the 
order under S. 145, they continued in pos- 
session of all the Dubha taufir lands is 
true. (Their Lordships then examined cer- 
tain evideoce and concluded.) To sum up, 
oar coDclosions are that the order under 
8. 145, Crimioal P. C., passed by Bai Sahib 
Sukhdeo Narayan in 1931 is still in force 
and by virtue of that order the Maharaja, 
and thereafter his lessees, must have been 
and in any case must be held to have been 
in possession of at least the 258 bigbaa of 
land wbioh formed part of the subject- 
matter of that proceeding. Out of this area, 
a block of 100 bigbas was always easily 
identifiable on account of its contiguity to 
the 77 bigha block in the unQuestioned 
poesessioQ of the appellants and the mem- 
bers of their family. The situation of this 
77 bigha block was neither doubtful nor 
in dispute ; and therefore there could be no 
real difficulty in locating the 100 bigbas at 
least which lay just east. Since the order 
of Bai Sahib Sukhdeo Narain in September 
1931, excluding the period when the lands 
were under attachment, tbe lessees of the 
Maharaja must be in possession. It is true 
that occasionally the Ganganli Tbakura 
(the appellants' party) were able to disturb 
their possession. In one year they looted 
the crops. In the cultivation season of 
1937.88 they must, in spite of the denials 
of the prosecation, have cultivated some 
portion of the lands. But we are satisfied 
that a large area in the neighbourhood of 
the 77 bigbas was acbnally cultivated and 
sown by the prosecation party; and the 
present occurrence took place in zespeob of 
ib. The documentary evidence, bbe decrees 
of the Civil Courts and the orders of the 
Criminal Ooorts are in favour of the pro- 
sMution, and last bat not least, there is 
the statutory presumption of correctness 
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attaching to the Record of Rights in their 
favour, which has not been rebutted. This 
disposes of tbo question of possession, which 
was very elaborately argued before us by 
Sir Manmatba Nath Mokherji. 

CocDparatively little argument has been 
addressed to us on the question of the 
occurrence itself. The principal comments 
made on this part of the prosecntion story 
were : that the bub alleged by the prose. 
cutioD to have been burnt was not even 
coDstrncted ; that its dimensions as given 
are so small that 11 persons could not have 
been sleeping in it; that in the neighbour, 
hood there was no mark of habitation in 
the hut. Witnesses have made contradic. 
tory statements about the time when the 
but was constructed and as to the place 
from where the materials for its construc- 
tion were brought. No boof*marks of the 
maroon which Ambica Singh is said to have 
been riding were found at the place where 
they ought to have been found ; and it was 
urged that what was found was due to the 
pony of the ekka on which the Sub-Inspeo* 
tor reached tbe spot. We have looked into 
the evidence in the light of these comments 
and do not consider it desirable to prolong 
this judgment by dealing with them in 
detail, as has been done by the learned 
Additional Sessions Judge. It is aoflQcient 
to say that we see no reason to differ from 
bis oonolueioos on these points. There ie 
no dispute that an oceorrence took place in 
which Bamnarain was killed and Lalmohar 
and Ujagir were wounded. Tbe esplanation 
of tbe defence that when tbe prosecution 
party was stealthily attempting to put up 
a hut, they were seen by their rakhwaras 
(guards), who were occnpying tbe hut of 
Gangauli Tbakurs on 77 bigbas of land, 
and that a fight took place between the 
prosecution party aod these rakhwaras can. 
not be accepted. Tbe hut in the 77 bigbas 
of land was by no means close to tbe scene 
of the occurrence, and it is far from pro. 
bable that in the dead of night tbe rakb- 
waras (of whom none has been produced) 
noticed tbe alleged erection of tbe hut and 
went up to interfere. In our opinion, the 
view of the learned Additional Sessions 
Judge is right that tbe occurrence took 
place in the manner deposed to by the 
prosecution witnesses. 

The question of participation by indivi. 
dual accused in the raiyat has received 
very careful consideration at tbe hands of 
the learned Additional Sessions Judge. We 
have also looked into this question and 


are of opinion that the learned Additional 
Sessions Judge has come to the correct con. 
clnsioDs. There is therefore no merit in the 
appeal. We now take up tbe application inj 
revision in which the first informant asks! 
us to convict tbe appellants of the offeoces! 
of which they have been acquitted by the! 
Additional Sessions Judge and to enhancej 
tbe Bentences passed upon them. This 
Court is as a rule loath to entertain such 
applications from private parties in ordi. 
nary circumstances. Bat there are in this 
case (ae we have said before) clear indica. 
tions that tbe accused party* has been 
defying law and disobeying tbe orders, both 
of the Civil and of the Criminal Courts, 
and has been repeatedly creating trouble 
in tbe locality for many years past. We 
therefore decided to entertain the applica* 
tion in revision. Tbe circumstances are 
such that even without tbe application we 
should have felt it our duty suo motu to 
consider whether tbe sentences are adequate, 
if not also whether the appellants were not 
wrongly acquitted of some of the more 
serious charges. 

We agree with the learned Judge below 
that on tbe evidence on record tbe convic- 
tioD of Laloband Thakur under 8. S02 and 
of the other appellants under Ss. 302/149 
was not possible. The learned Judge bas 
referred to the discrepancies in tbe evidence 
about tbe weapons used, and pointed out 
that tbe eye-witnesses could not really have 
seen tbo actual assault which took place 
at some distance from them. He is slmi. 
larly right in acquitting Jagannatb Thakur, 
Kawal Thakur, Ohaman Thakur, Baj. 
dayal Tbaknr and Jamuna Prasad Thakur 
of the specific charges under S. 324,1. P.O. 
The evidence in this connexion comes only 
from tbe victims Ujagir and Lalmohar and 
is not free from contradictions and other 
difficulties. We do nob however see any good 
reason why the learned Judge did not con- 
vict all the appellants (excepting Lalchand 
Thakur) under Ss. 326/149, I. 
included in the actual charge under 8. 302/ 
149 framed against them. Tbe reason 
given by him for not applying S. 149 to the 
murder is that the murder was not com- 
mitted in the prosecution of the common 
object of the nnlawfol assembly. In our 
opinion it was. Bat even if the contrary 
were to be held, attention must bo paid to 
the second part of S. 149, 1. P- C., which 
we underline (italicize) below ; 

II an offence is committed by any member of an 
nnlawfol assembly In prosecution of the common 
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object ol that assembly, or such as Iht numbers 0/ 
that assemhlu knew to be likely to be committed 
In prosecution of that object, every person who, at 
the time of the oommittlog of that offence, U a 
member of the same assembly, is guilty of that 
offence. 

li a mob armed with deadly weapons 
goes to achioTO a partieular object by force 
or show of force, it is reasonable to infer 
that all the members of the assembly know 
that grieToxts bnrt. if not murder, is likely 
ito be caused in prosecotion of that object. 
The murder and the assaults in the present 
case were not isolated acts committed by 
indiTidnal members of the assembly inde* 
peodently of the common object. It is 
obvious from the manner in which the riot 
was committed that the members of the 
unlawful assembly were out to terrorize the 
prosecution party by destroying their but 
and beating them in order to deter them 
from remaining on the land. Among the 
two objects mentioned in the charge, one 
was to commit assault, and assaults were 
committed iu prosecution of that object. 
Even if it could be properly held that the 
murder was not committed in prosecution 
of the common object of the assembly, the 
liability under 8. 149 would remain in so 
far as the members of the assembly knew 
that at least grievous hurt would be caused 
ID the riot. We are therefore clearly of 
opinion that the appellants were wrongly 
acquitted of the charges under S. 149 alto, 
gather. But we do not propose to convict 
them under Ss. 826/149 for reasons which 
will now be stated. 


The question arises whether this Oourl 
.under its combined appellate and ravisiona 
I powers can ^nvort the acquittal (undei 
|S9. 302/149) into a conviction (under Sec. 
tions 326/149) and then pass a seutenof 
where none was passed by the lower Court 
Two propositione are now settled by deoi. 
eioQS of their Lordehipa of the Judicial 
Committee. In 62 I A 36® their Lordehipi 
held that in the ezercise of its revieional 
powers under S. 439, Criminal P. 0., 1898, 
a High Court upon having the record of a 
criminal proceeding brought to its notice 
on an appeal from the conviction therein, 
can call upon the appellant to show cause 
why the sentence should not be enhanced, 
and having beard and dismissed the appeal 
can forthmth enhance the sentence under 

ui although precluded 

py 8. 423 from doing so in the appeal. In 

6. Cbunbidya v. Bmparor. (1986) A. I & P n 
86=1986 Or 0 109=168 I 0 936=36 Or L J 
402=57 All 156=62 I A 86 (P O). 


50 All 722^ they held that a High Court 
cannot, while ezercising its revtsional power 
under S. 439, Criminal P. C., convert a find- 
ing of aoqoittal into one of conviction and 
then enhance thesentencd. In this case their 
Lordships referred to the case in 37 Mad 
119^ and pointed out that the view taken 
in that case, as regards S. 439 (4) was not 
accepted in Allahabad io 44 All 332^ and in 
Bombay in 48 Bom 510.^^ The view taken 
in these last two cases was approved, but 
their Lordships, after referring to the fact 
that in the Madras case there was an ap. 
peal by tbe accused, besides a rule issued in 
revision by the High Court, considered it 
unnecessary to express any opinion wbe. 
ther the facts would justify the Madras de. 
cision. They were however defiuitely unable 
to agree that Sec. 439 (4) refers to oases 
ending in a complete acquittal and not to 
cases ending in conviction of a minor 
offence included in the offence charged. 
These two decisions however do not direct, 
ly touch tbe question before us, viz. whe. 
ther, while dealing with an appeal of a 
convicted person, his acquittal of some 
charges can be set aside and be can be con* 
vioted of them and sentenced. Siooe tbe 
decision of their Lordships in 50 All 722^ 
there have been two ludiao decisions, one 
in Allahabad and the other in Lahore, 
which seem to be oonfiloting. 


In 168 I 0 17“ the learned Judges of 
tbe Allahabad High Court held that a 
Court of Appeal cannot under S. 423 U) (b), 
Criminal P. 0., set aside an express order 
of acquittal, nor can the High Court do so 
in revision, having regard to Sec. 439 ( 4 ). 
The alteration of a finding within the for- 
mer Section was in their opinion nob the 
same as reversal. They referred to the de. 
oision of their Lordships of the Judicial 
Committee in 50 All 722’ and conoluded 
that neither an Appellate Court nor a 
revisional Oourt has power to reverse tbe 
fioding of acquittal and convert it into one 


y. iiimperor, U93S) 15 A I R PO 
I i SM (P ir’’ ^ ™ 

9. Emperor v* Sheodarean Blnsh. f 199 s'! 9 A r tk 

10. 

030^8 Bom 610=26 Bom L R 433 ^ 

11. Sarada Prasad v. Emperor, (1937) 24 A I R All 
;40=168 1 0 x?=38^, li } SILiat? A L J 
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of co&TiotioD, and that ^here an accused is 
charged with two separate offeoces, and 
the trial Court convicts him of one and 
acquits him of the other, and the Court of 
Session on appeal differs from the trial 
Court on both points, the case must be re- 
ferred to the High Conrt which has an 
unrestricted power in revision to order a 
retrial. 

As we have said however their Lordships 
of the Judicial Committee in 50 All 722^ 
left open the question of the power of a 
High Court to alter findings in an appeal 
from a conviction. In A I R 1933 Lah 661^* 
it was held that under the combined pro- 
visions of Ss. 423 and 439, Criminal P. C., 
a High Court has power to alter a convic- 
tion under S. 326, Penal Code, to one under 
8. 302, Penal Code. This is directly opposed 
to the Allahabad view in 168 I C 17.^^ 
The learned Judges referred to the decision 
of their Lordships of the Privy Council in 
50 All 722^ and observed that in that case 
their Lordships bad expressly stated that 
they did not decide the point as to the com- 
bined powers of the High Conrt under the 
two Sections as decided in 37 Mad 119.^ 
As in our opinion also, their Lordships of 
the Privy Council have not decided the 
matter, it is necessary to examine the posi- 
tion in some detail. In 1 Bang 436, it 
was held that in an appeal from a convic- 
tion under S. 304, Penal Code, (the accused 
person having been committed to stand his 
trial under Sec. 302, Penal Code), where in 
addition the High Court takes seisin of the 
case also in its revisional jurisdiction, the 
conviction for the lesser offence can be 


is 34 Mad 545.** In this case the High 
Conrt held that under Sec. 423 (l) (b) (2), 
Criminal P, 0., the Appellate Conrt may 
alter the finding maintaining the sentence 
and that there is nothing to restrict the 
finding which may be altered to a finding 
of conviction. In the later case in 37 Mad 
119,® already referred to, the view was taken 
that the acquittal referred to in 8. 439 is a 
complete acquittal, but this was expressly 
disapproved by the Privy Council in 50 All 
722/ It is also held that in an appeal from 
acoDviotioD,tbe finding can be so altered as 
to convict the accused of an offence of 
which be has been acquitted by the trial 
Court. The correctness of this view seems 
to have been left open in 50 All 722.^ But 
the same High Court in 50 Mad 259*^ 
seems to have dissented from this view. It 
is true that this was a case in revision and 
not an appeal, but the express dissent from 
37 Mad 119^ is to be noted, being prior to 
the Privy Council decision in 50 All 722.^ 
A number of Calcutta cases were placed 
before us, but only two of them are of some 
help in this case. One is 23 Cal 975,*^ 
where it was held that the Appellate Court 
can nnder Sec. 423, Criminal P. C., in an 
appeal from a conviction, alter the finding 
of the lower Court and find the appellant 
guilty of an offence of which he was acquit- 
ted by that Court; there was however no 
question of enhancing the sentence or pas- 
sing an additional sentence in respect of 
this conviction. In 36 OWN 1152*^ where 
an accused charged under 8. 376 and 8. 354, 
I.P. 0., was acquitted of the former offence 
and convicted of the latter, the High Court 


converted into one under Sec. 302, Penal 
Code, and the sentence can be enhanced 
accordingly, under the combined provisions 
of Secs. 423 and 439, Criminal F, C. This 
case was however decided before the deci- 
sion of their Lordships of the Privy Coun- 
cil in 50 All 722.^ We are not aware of 
any later deoiaion of the Rangoon High 
Court on the point. And in the present 
case the appellants have been convicted of 
rioting — a conviction which we must affirm 
so that there is here no question of merely 
altering a finding under Sec. 423 (l) (b) (2) 
and then enhancing the sentence. 

In the Madras High Court the earliest 
relevant case which ha s come to our notice 

12. Mebdi v. Emperor, (1938) 20 A I R Lah 661 
^1933 Gr C 888=146 10 949=36 Or L J 260 
=36 P L R 288. 

18. Od Shwe V. Emperor, (1924) HAIR Rang 
98=76 I C 711=26 Or L J 247=1 Hang 436. 


dtered the conviction to one under 6eo. 
)76/511, I. P. C., Mallik J. held that the 
bcquittal under 8. 376, 1. P. 0., did not con- 
ititute acquittal under Bs* 376/511, 1. P. 0., 
vhile Eemfry J. was of opinion that in 
ipite of the acquittal the High Court could 
inder 8. 423 (b), Criminal P. 0., convert 
md alter the finding of acquittal into one 
)f conviction. All the cases which we have* 
•eferred to above are casea in which a con- 
Hction of a lesser offence was converted 
nto one of a graver offence or a conviction 
)f one offence was s ubstituted for a convic- 

L4 Appana v. P. Mfthalakshmi. (1911) 84 Mad 
645=7 I 0 861=1910 M W N 474. 

6, In re Bubba Ohukll, (1927) 14 A I R Mad 
682=100 1 0 1068=28 Or L J 897 = 60 Mad‘ 
269=63 M L J 707. ^ 

16. Queen Empress v.JabanuUft, (1896) 29 Cal 97^ 
L7. Hanaman Sarma v. Emperor, (1933) 19 A I R 
Oal 723 = 1982 Or 0 728 = 141 I 0 622=34 
Or L J 177=60 Cal 179=86 OWN 1162. 
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Ad appeal lies against an order refusing to aet 
aside an abatement of an appeal : A J B 1938 Pat 
125 and AIR 1925 Pat 1$2, Poll. [P 624 C 21 
(b) Appeal ~ Abatement — Setting aside » 
Sufficient cause beld was sbown for setting 
aside abatement. 

The critical question in deciding whether an 
abatement should be set aside is whether sufficient 
cause has been shown and that is a matter for 
decision on the facts of each case. No bard and 
fast rule can be laid down as to what constitutes 
sufficient cause. [P 624 0 2] 

An appellant made an application for setting 
aside the abatement of appeal on the ground that 
the coodact of the appeal was in the hands of his 
law agent, who was neither living in the village 
nor bad anj touch with tba village where the 
deceased respondent lived and he only came to 
know of the death of the respondent after several 
months from his death : 

Uetd that sufficient cause was made out for 
setting aside abatement of appeal. [P 625 0 1] 

S. M. Mullick and B. P. Sioha — 

for Appellant, 

A. D. N. Sinha and M. Azizollah — 

for Respondents, 
Cbatterji J. — This is ao appeal against 
an order refusing to set aside an abatement 
of an appeal. There were 24 defendants io 
the suit, all residents of the same village, 
and they were also the respondents in the 
lower Appellate Court. Bespondent 21 died 
on 7tb May 1937 after notices of the appeal 
were duly served. On 6th September 1937. 
respondent 16 filed a petition stating that 
the appeal abated as respondent 21 died 
more than three months ago. On ISth 
September 1937, the appellant made an 
application for substitution of respondent 20 
in the place of the deceased respondent. On 
the following day however respondent 18 
intimated to the Court that the deceased 
respondent bad loft a son and two nephews 
who were not on the record. The matter 
was put up on the next day when the 
Court recorded an order that the appeal 
abated. Thereafter, on Ist October 1937, the 
appellant made an application for setting 
aside the abatement. The appellant is the 
Maharaja of Dumraon. The ground for 
setting aside the abatement was that the 
conduct of the appeal was in the hands of 
bis law agent who lived at Arrah for the 
purpose and be came to know of the death 
of respondent 21 only when the petition 
was filed on 6th September 1937 by res* 
pondent 16. At the bearing the law agent 
gave evidence in support of the application. 
No evidence was adduced on behalf of the 
respondents. The learned District Judge 
has held that no euffioient case was made 
out for setting aside the abatement. He 


remarks that the deceased respondent being 
resident of a village where the appellant's 
patwari and tahsildar live, it was possible 
for him, if he was- diligent, to keep himself 
informed of the death of respondent 21. 

A preliminary objection is taken to the 
mainUinability of the appeal. It is con. 
tended that 0. 43, B. 1 (k) which provides 
for an appeal against an order refusing to 
set aside an abatement by its terms applies 
only to suits and not to appeals. However 
looUng to the provisions of O. 22, B. 11, 
it is clear that so far as abatement is con- 
cerned 'suit will be deemed to inclode an 
appeal.’ The matter is concluded by autbo* 
rities of this Court. lu 18 P L T 1014^ a 
similar objection was taken but it was 
overruled. Their Lordships with reference 
to the provisions of 0. 22, Br. 9 and 11 
held that an appeal lies against an order re. 
f Qsi ng to set aside an abatement of an appeal. 
On the same point there is also the case io 
85 I C 1010.^ These are Division Bench 
decisions of this Court and we have to 
follow them. 


On behalf of the appellant Mr. MuUiok, 
relying on the same decisions in 18 P L T 
1014^ and 85 I G 1010,’ contends that in 
an appeal after notices have been duly 
served on the respondents, it is not obli* 
gatory on the appellant to keep himself 
informed about the movements of the res* 
pondents. On behalf of the respondents on 
the other hand reliance is placed on the 
earlier oases in 4 P L T 567’ and 5 P L T 
349^ which lay down that it is obligatory 
on an appellant to keep himself informed 
of any devolution of interest that may take 
place by reason of the death of any of the 
respondents; and it is nob sufficient for 
setting aside an abatement merely to say 
that the appellant had no knowledge of the 
death of the respondent till many months 
after such death. To my mind this proposi* 
tion was too broadly stated. The critical 
question in deciding whether an abatement 
should be set aside is whether soffioieot 
cause has been shown and that is a matter 
for decision on the facts of each case. No 
hard and fast rule can be laid down as to 


1, Wajid All V. Fagoo Mandal. (1938) 25 A 1 R 
Pat 126 = 174 1 0 40=17 Pat 84=18 P L T 

9. Hari ^ran Singh v.SalyidMohommad Eradat 
HoBsalD, (1926) 12 AIRPat 162=86 10 1010. 
8. Hahaotb Ramperkash Daa v. Kunj lal, (1924) 
11 AIR Pat 126=79 I 0 414=4 P ^ 6^. 

4. Phulwati Kumarlv. Maheshwarl Prasad 

(1924) 11 AIR Pat 607=76 I 0 909=6 P Ij T 
849. 
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*wha6 coBstitotes sofficieQt caase. Id ibis 
p&rticQlar case the appeal was in charge of 
the appellant's law agenb,* it is Dot 8ug« 
gssted that be was living id tbe vill^e or 
had any toach with the village where tbe 
deceased respODdeot lived. TbereasoQ given 
by the learoed District Judge is that tbe 
appellant has his patwari and tebeildar in 
the village and if be had been diligeot he 
might have known of the death of tbe 
deceased respoodeot. This is hardly fair. 
There is nothing to snggest that io the 
ordinary course of bnsioese tbe appellant 
coaid have known of tbe death. Nor is 
there anything to show that tbe patwari 
'Or tebsildar had any conoaxion with the 
appeal. The respoDdents do Dot suggest 
that tbe appellaot^s law ageut who was in 
charge of the appeal had been to their viU 
laga Dear about the time when respon* 
dent 21 died. 

In the oircumstancee I do not cooelder 
that the learoed District Judge was jneti- 
fied in rejecting tbe evidence of tbe law 
agent. Accepting his evideoce, I would 
bold that auffioieot cause wae made oat for 
eettiog aside tbe abatement. I would there* 
fore allow the appeal and eat aside tbe 
abatement and direct that the appeal be 
yispoeod of according to law. Tbe abate- 
ment will be set aside on condition of tbe 
appellant paying the coeta of tbe lower 
Court ae well of tbia Court to the coDteet- 
ing leepoDdente : Hearing fee Re. 4 in tbe 
mwer Court and two gold mohure io thia 
Court. 

Bowlaad J.— I agree. 

d.s./r.k. Appeal allowed. 


^ &. I. R. 1939 Patna 626 
Vabma and Rowland JJ. 
Nehal Mahto Accused — Appellant. 

V. 


Emperor. 

Death Refereneo No. 3 and Crimini 
AppeU No. 20 o£ 1939. Dooided on 24t 
Match 1939, made by Sess. lodge, Mat 
bhom.Smghbhatn, D/. 93rd Janoary 1931 

cxxtti .M.ultio* deeeaMd wUh intention t 
eance deelh Md after rendering him oneeniei 
on* placing bim on reilwnr line where death i 
caueed by train— Offence aucuaU to murder. 

Where an aootued baa aasaolted deoeaaed wit 
*he totention of oaoalng death and after wnderin 

placed bim on call 
way line where death la aotnally oaoeed by deeapi 
Ullon by a ruMlng train end there U no evidene 
♦bat the eoaused when be oairled the deceaaed t 
1989 P/79 & 80 * 


the railway tine waa ander the belief that be 
was dead, tbe oOence committed by tbe accused 
amouQts to murder, becao!^ tbe acts so closely 
(ollowiog each other cannot be separated and 
as..lgaed tbe one to one intention and tbe other to 
other intention but must both be ascribed to the 
origioal intention which prompted thecommissloa 
of these acts : Majority view in IS Bom 194, 
Dissent. ; A I R 191S Cal SSI and AIR J9S0 
Mad 863, Diilino. ; A Z R 1933 All S45 ; A I R 
1931 Lah 37 and AIR 1933 Mad 798, Rel. on. 

tP629 0 1; P630a 1] 

Adrocate. General — for Reference. 

S U. Gupta — apajnsf Reference. 

Rowland J, — This ia a reforenco by the 
Sessions Judge of Manbhnm.SingbbhQm 
under S. 374, Crimiaal P. 0., for confirma. 
tioQ of tbs seDtence of death passed under 
S 302, I. P. C., on Nehal Mahto charged 
with the murder of Nisi Mahtain. The 
orime is said to have been committed on 
16tb August 1938, after eunset while the 
deceased was returning from Balarampur 
hat to her own village Maldih in company 
with Duli Mahatain. P. W. 3. The deceased 
and tbe accused were in a way related, tbe 
deceased Nisi being the widow of Akla 
whose mother Pann waa tbe sister of tbe 
grandmother (Pelu) of Nehal and Gahan 
and of Gangi, mother of Bathu. Nehal, 
Gabau and Bathn were tbe accused persons 
in the case of whom Gshan and Rathu 
have been ecquitted and Nehal convicted. 
Tbe witness Duli is a sister of Rathu and 
another witness Giri is her son. I have 
mentioned Aklu, tbe husband of Nisi, and 
may state that P, W. 1. Badi, is father’s 
brother of Aklu. Between the deceased 
Wiei and fcbe acoueed pereons 6bero wae 
mdispuUbly iU.fdeliDg from some time past. 
Wiei bad a claim to certain landed pronertv 
by virtue of a deed of gift executed by 
Aklu 8 grandmother Sounri. The validity of 
thie deed was disputed by the other aide, 
ibere was a criminal proceeding whioh 
terminated in some sort of compromisa 
Subs^uently, Nisi pleaded that the com. 
promise was not voluntarily agreed to by 
her with knowledge of its terms but was 
fraudulently induced, and brought a pauper 
suit in 1937 olaimlng to recover tbe lands 
from wbioh. she etated. ehe hse been dis. 

contested by Ratha. 

Nehal. the appellant) and waa fixed foe 
hewing on Ifith September 1938. The 
motive ^igned for the orime is enmity 

Kr Tv purpose of atifiing 

her Jitigahon. She has left a daughter ExA. 

mam, aged about 10 years, and it baa been 

BOggested for tbe aoouaed that the motive 
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is weak because tbe litigation could be con. 
tinned on behalf of Folmani even after tbe 
death of Nisi. But we have had in evi- 
dence that the suit in fact has collapsed 
and this result probably could be expected 
as a reasonable consequence of Kisi*8 death. 
Id my opinion an adequate motive existed. 

The prosecution story regarding the 
event of 16tb August 1938, is that Doli 
and Nisi had gone from Maldih to Balaram* 
pur hat to make purchases. After attend- 
ing the hat they started to return home. 
On the way they were seen near a tank not 
far from Balarampur by P. W. 2, Moham- 
mad Ali and F. W. 11, Jadu. Thereafter 
they continued their way and had reached 
the field of Lain Mahto. Nisi walking in 
front and Dull following, when Nehal at- 
tacked Nisi with blows of a lathi on tbe 
neck and head. Nisi fell down. Duli who 
was approaching was threatened by Nebal 
who told her to run away and tell no one 
or else he would kill her and her eon. Duli 
began to run away. Looking back she heard 
Nebal shouting to the other accused to join 
him. She saw tbe other accused and they 
began to drag Nisi away. Looking round 
she dropped and fell and broke her lantern 
which she bad bought that day in Bala- 
rampur bat. She went borne and she says 
became unconscious. Her eon Giri return- 
ing that night found her uneonscious. In 
the morning she told bim what she *bad 
seen. That is tbe direct evidence as to tbe 
murder. Tbe other part of the prosecution 
case relates to tbe recovery of what is said 
to be tbe dead body of Nisi. About 6.30 
A. M. the engine driver of 57 Down Adra- 
Cbakradbarpur Passenger Train saw be- 
tween tbe up line rails near tbe Drama 
Bailway Station an object lying and being 
attacked by doge. He reported this at 
Drma. Tbe station master sent a man to 
guard tbe body which was the headless 
body of a female, tbe arms as well as the 
bead having been severed from the trunk 
and tbe head being found lying at a short 
distance away at tbe foot of tbe embank- 
ment. Information was sent to tbe Goveni. 
ment Bailway Police, Purulia, from which 
place a Sub-Inspector came at about 4 P. M. 
Meanwhile news of the gruesome discovery 
bad reached the village Maldih where tbe 
absence of Nisi had already been noticed. In 
fact on tbe previous evening at about 7 or 
8 P. M. tbe little daughter Fnlmani was 
crying and was taken by the witne^ 
Dbonu, the father of Ludbai, the chaukl- 
dar, to the house of P. 1 Badi, where 


A. LR 

the child spent the night. In tbe morning 
Badi went early to Bamhanjora and re- 
turned at about 9.30 not having found 
Nisi there. Bamhanjora is a village one kos- 
from Maldih and is the home of Mt. Nisi's 
father. When be returned at what is called 
besbam time, i. e. about 9.30 A. M. news 
reached tbe village that a woman was lying 
dead. On this be and Ludbai obaukidar 
went to the railway line and saw a body 
which they both claim to have been able 
to recognise as the body of Nisi. Post 
mortem examination was held on the 
remains which appeared to be the head 
and body of one person, the Civil Surgeon 
being of opinion that the injury might 
have been caused by being run over by a 
train and that it could be inferred from 
extravasation of blood in tbe tissnes over 
tbe shoulder blades that tbe train might 
have run over tbe woman during her life. 
On this the case of tbe prosecution is that 
Nisi was seriously assaulted in tbe presence* 
of Dull, that she was dragged or carried 
from that place to tbe railway line and 
placed on the line in an onconacious and* 
helpless condition to be run over by the* 
next train. 

Mr. Gupta who has argued the case with* 
ability and thoroughness on behalf of tfa^ 
aocusedi has contended that there is not 
snflEicient evidence to prove that Nisi baa 
been murdered, that the body and bead 
discovered are not proved to have been 
hers, their condition being such as to- 
render certain identification impossible ; 
secondly, that the direct evidence of Duli 
as to tbe assault on Nisi ought not to be 
accepted because of some discrepancies 
and improbabilities in her statements and 
because of tbe delay that elapsed before 
she disclosed to the world wbat she at the 
trial claims to have seen ; and finally, that 
if the prosecution has succeeded in estab. 
lishiog tbe facts that an assault was made 
by the accused as deposed to by Dull, that 
Nisi was carried away thereafter and left 
on the line where a train ran over her, th^ 
persons who left her on the line might 
have done this in the belief that she was 
already dead and that an act done to a 
dead body or to what is believed to be a 
dead body is not an offence against the- 
person within Chap. 16, I. P* 0. There- 
fore, in his contention, the accused could 
not have committed murder of Nisi by 
placing her on tbe railway line and. on the 
other band, they did not commit murder 
of her by tbe assault on the field because 
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that asaanlt itself did not cause death. 
These contentioDs I shall examioe ia order. 

Ae regards the coodition of the body the 
medical evideace shows that portions had 
been eaten by wild animalsr the (ace bones 
were crushed into several fragments and 
greater parts of bbe soft parts were missiDg. 
The right aide of the skull and the baae 
was broken into several fragments, mem. 
branes were^ lacerated, brain was liquibed 
and was coming out. The left side of the 
soalp however seems to have been present 
and on dissection clotted blood was found 
within it and between it and the skull 
about four inches in diameter around the 
parietal eminence. I shall have to refer to 
this injury later. It has been argued that 
on this description recognition could not be 
possible but tbe Civil Surgeon himself 
does not express a definite opinion as to this. 
The clerk in charge at Urma Bailway 
Station, Babu Nritya Gopal Banerji, P, W. 
10, who saw tbe body before it was re. 
moved from the railway line has however 
stated that there was nothing in the bead 
by seeing which the person could be recog. 
nised by appearance. Of tbe two witnesses 
who claimed to identify it Ludhai is hardly 
cross. examined as to the possibility of 
identification and he speaks in chief of 
haying seen the body and recognized it. He 
adds that he recognized the body by seeing 
the tatoo marks on the legs and tbe only 
question asked in cross-examination on this 
point elicited that there are tatoo marks 
on the legs and arms of some other women 
of the village. The other witness Bedi says 
he recognised the dead body to be that of 
Nisi and in oross.exam]QatioQ he says that 
he recognized it by the tatoo marks on the 
leg and by the face. He says fnrtber that 
althongh one of the cheeks had been eaten 
by wild animals tbe other portions of the 
head had not been damaged. The hair and 
scalp presumably was there and one gathers 
from the medical report that one cheek was 
present. It is perhaps not necessary to say 
whether if this evidence of identification 
Btood absolutely alone it would be consi. 
dered sufficient. Actually it ia to be consi. 
dered along with and in the light of other 
evidence in the ease the decision of which 
turns on tbe question whether the evidence 
taken as a whole carries the conviction to 
a rewonable certainty as to the events 
wolOD nave happened. 

Now I turn to the story told by DuU and 
the orltioizm on it that the disclosure of 
the facts of which she deposed has been 


uuduly delayed. According to her son Giri 
she told him what she bad seen at cock 
crow on tbe morning of 17th August. It is 
skated by Duli aud by the child Folmani 
that Duli told Fulmani on the morning 
after tbe bat day that Nehal bad killed her 
mother. But when Dbouu Harbi questioned 
Mt. Duli at about besham time that mom. 
iug she appareutly told him that she had 
returned alone from tbe bat and had not 
seeo Mt. Nisi. Duli has explained her 
silence at first by saying that she was terri. 
fied of tbe couseqaences of giving out to the 
public what she had seen and there is some 
confirmation in the evidenoe of Giri, her 
SOD. He was out at work till the evening of 
tbe 16th about 8 E. M. When he came to 
the door of the house he found it shut and 
bis mother did not respond on being called. 
Tbe door was opened by his nepbewi a 
small boy, and he found his mother on. 
coDScious. She did not respond when spoken 
to. Seeing her nncoDSoioos be rubbed oil on 
her body and did not disturb her further. 
It seems to me to be the truth that Duli 
was suffering from tbe effect of some violent 
shook and fright. Giri further deposed that 
he found a broken lantern chimney which 
his mother bad brought home from the bat 
and this fits in with her explanation that 
she bad bought the lantern bub that its 
obicnney was broken when she fell in run. 
ning away at the time of the occurrence- 
We find that it bad become known in khe 
village that DoU and Nisi bad been in com. 
pany on the previous day. Badi informed 
Ludhai on Wednesday. Badi who went to 
the police Btutioo and lodged tbe first infor. 
mation at 4 p. u. mentioned that Nisi and 
Dull bad gone to the hat together and 
mentioned bis suspicion sgaiost the accused 
because of the motive. On the arrival of 
the Sub.Inspeotor in tbe village he exa. 
min^ Duli and Giri that same evening and 
Duli disclosed tbe substance of tbe facts 
known to her as already stated by me. The 
Snb-Inspoetor forthwith went to the alleged 
place of ocoorrenoe as indicated by Duli and 
there found paddy plants disturbed and 
marks of violenco. 

It was dark and closer search could nob 
be made at that time; bub he went again to 
the place on the following morning and 
found at two points marks of blood. Scrap, 
lags were taken and one was found to be 
blood of which the origin oonld nob be 
proved and the other was found to be 
human blood. The delay on tbe part of 
Dull in disclosing her knowledge of tbe 
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occurrence can I think be explained by her 
fear of coD^equenee to herself should she 
say anything againsb the accused before the 
arrival of some public authority who would 
be in a position to protect her. On the 
question of whether she was present when 
the assault on Nisi was made the fact that 
immediately on her statement the Sub* 
Inspector found marks of a straggle at the 
alleged place of occurrence is strong corro- 
boration of her baying been present and 
being a genuine witness. There is also the 
evidence of P. W. 2» Mohammad Ali, a wit- 
ness who appears entirely disinterested and 
who saw Nisi and DuU together near a tank 
on the way home from the bat. The alleged 
discrepancies in her evidence mostly con- 
sist of matters of detail which appeared in 
her later statement and are not present in 
the first disclosure. These are notin them- 
proofs of fabricatioD and do not in 
my view discredit her testimony on the 
main point. If she was there, as she sayfi, 
there is no reason why she should not have 
been able to correctly identify the principal 
assailant Nehal. The witness would appear 
to have favourably impressed the Sessions 
Judge and the assessors whose opinion was 
unanimous aud agree with the view at 
which I have arrived independently. I 
would accept Dali's testimony on this point. 

Now we have to consider whether it is 
safe to put together the two parts of the 
prosecution case namely the disappearance 
of Nisi and the recovery of the body and to 
say that the facts point to the one conolo- 
sioD that the missing woman is the body 
found. To some extent the two parts of the 
case are mntuaily corroborative. If the body 
belonged to some other person it is probable 
that evidence would be forthcoming of the 
disappearance of some such person. The 
ooinoidenoe in time between disappearance 
and the finding very strongly suggests that 
there is identity between the two. Along 
with this, we have to see the motive, which 
as already pointed out, is fully adequate. 
Id all the circumstances I feel no doubt 
that the identification which was made by 
the two witnesses and that not without 
reference to a definite mark of identification 
of tatooing should be accepted and I bold 
it established that Nisi was attacked, ren- 
dered unconscious and taken to the railway 
line. One more coincidence may berefewed 
to before leaving this part of the Dull 
has stated in her evidence that the attack 
began with a lathi blow from behind on 
the back of the head and neck. The extra- 


vasation of blood in the parietal region of 
the scalp may well be the result of just 
soob a blow. 

Now, it remains to oonsider the point of 
law urged, namely that the offence com- 
mitted by the accused cannot be said to 
amount to murder. Foa this contentiOQ 
reliance is placed on the decisions in 15 
Bom 194,' 18 0 W N 1279* and 42 Mad 
547.* In the first of these casgs which was 
decided by a majority out of three Judges 
the facts were that the accused bad struck 
the deceased on the bead with a stick and 
rendered him unconscions and then believ- 
ing that be was dead set fire to the hut in 
which be was lying with a view to remove 
all evidence of the crime. The blows struck 
were said to be insuffioient to cause death 
and not the cause of death. Death was 
caused by injuries from burning; but the 
intention with which the accused set fire 
to the shed was not to cause death or to 
make the deceased's death certain but to 
do away with evidence. In the result it 
was held in the facts of that case that the 
offence committed by the accused was only 
an attempt to murder. In 18 G W N 1279* 
it was held that the accused was not guilty 
of murder on a finding that bo had first 
assaulted the deceased without any iDteution 
of causing death and subsequently, believing 
her dead, bad suspended her body by the 
neck by a piece of string tied to the roof 
of the bouse. It was found that in fact 
death was not caused by the previous 
assault but by the banging. A conviction 
was bad under S. 325. These oases were 
considered by a Full Bench of the Madras 
High Court in 42 Mad 647.* In this 
as in the last ease referred to, the finding 
was that the accused bad assaulted his 
wife not intending to cause death and sub- 
eeqnently believing her dead he suspend w 
the body by a rope intending it 
believed that she had committed suicide. 
It may be noticed that in the Calontta and 
Madras cases there was at the outwt, fs 
found, no intention to cause death. Herein 
these cases differ in the facts from the 
Bombay case. The correctness of the deci- 
6 i 0 D 8 in 18 OWN 1279* and 42 Mad 547* 
It U nob nece aaary to qaeation. 1 leel no 

1. Qucn-Emprcsa ▼. Khandn, (1891) 16 Bom 


Bm^rot T. Daln Batdar, (1915) 9 A 1 B Osd 
221=26 1 0 187=16 Or L J 709=18 OWN 

Palanl Gonndan .. Emperor, (1920) 1 B 
Mad 862=61 1 0 164 = 90 Or L J 404 — 42 
Mad 647=37 M L J 17 (P B). 
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doobb that unless tbe loteDtioo to cause 
death or a bodily iojury sofficieut to cause 
death has been present, the oSence of mur* 
der id not committed. The majority in tbe 
Bombay case however have gone further 
than this and have held that even if the 
original assault was made with tbe inteo- 
tiOQ of causiog death tbeo if that assault 
did not cause death, the assailant is guilty 
in respect thereof of attempt to murder 
and tbe subsequent disposal of what is 
believed to be a dead body was not coQsi« 
dered to add anything to the crime- Par- 
sons J. dissented from this view and was 
of opinion that tbe acts so closely follow- 
ing upon and so intimately connected with 
each other could not be separated and 
assigned the one to one intentioQ and the 
other to another, but mast both be ascribed 
to the original intention which prompted 
the commission of those acts and without 
which neither would have been done. With 
great respect to tbe majority of the Judges 
who decided that case I am of opinion that 
the view taken by Parsons J- is tbe correct 
view* It is curious that noue of the Judges 
in dealing with either of tbe oases which 
I have cited has referred to B. 33, 1. P- C., 
which runs thus : 

Tbe word ‘act* denotes as well a series of acts 
as a single act; the word ^omluion' denotes as 
well a series of omUsloos as a single omission* 

In an earlier case of the Calcutta High 
Court, 6 W R 55 Cr,* where a Magistrate 
had recorded a conviction of causing hurt, 
commitment proceedings were ordered on 
the homicide charge in a case in which tbe 
deceased bad firet been assaulted and then 
hong up to a tree to make it appear that 
he bad committed suicide. Norman J. said: 

It would be a very serione matter if an offender 
were to bo allowed to oscape becanee a too oritical 
Oourt could not dotermlDa at wbat praclso point 
in (ha course of a series of acts of vlolenoe, tteb 
capable of produeLng death, an oofortuoata man 
expired ander the hands of those who were 111* 
using bim- 

whild Seton-Earr J. seems to have 
thought that it might be a question of fact 
whether the accused believed the victim to 
be dead before they hung him up. In the 
Allahabad High Court in 25 Cr L J 703 — 
81 Ind Cas 191^ the opinion was expressed 
that the view taken by Parsons J. Id tbe 
Bombay case was the correct one. and in 32 
Or L J 488—130 I C 821^ it was held that 

A. In re Qour Qobindo Tbakoor, (1666) 6 W R 

66 Or. 

6« Emperor v* EbabI, (IdSS) lo A I B All 046s 

61 10 191:^96 Or LI 703. 

6, Emperor v* Oajjaa Singh, (1931) 16 AIR Lab 

97=1931 OrO 91=130 1 0 891=39 CrU 4e3« 


where tbe action was continuous and it waa 
impossible to resolve the two incidents into 
two wholly separate actions, inspired by 
different motives and committed for diffe- 
rent reasons, the accused most be treated as 
having done one act with tbe inteotiou of 
caosiug death and as having succeeded in 
carrying out bis object, and be was there- 
fore guilty of murder* In this case the 
accused had struck bis victim several times 
CD the head so that be lost coosciousness- 
Tben, with the assistance of a boy Jaggan- 
oath, be carried tbe victim a short distauce 
and threw him, face downwards, into a 
pool. Gajjan then robbed tbe body and 
^covered it with branches. Subsequently, 
Gajjan and tbe boy carried tbe body to the 
canal into which they threw it. In my opi- 
nion 8. 33, I. P. C., though not referred to 
by tbe Judges, would fully have supported 
the treatment of tbe whole incident as one 
series of acts, and therefore within tbe 
meaning of tbe Code as an act. These oases 
were considered in 57 Mad 158^ in which the 
facts were strikingly analogous to those 
before us now. Tbe two accused persons it 
seems bad assaulted a woman, the wife of 
one of them, with the intention of caudiog 
death, and thereafter, intending to cause 
evidence of the offence to disappear placed 
her body on tbe railway line with the inten- 
tioD of screening themselves from legal 
punishment. Tbe Sesdions Judge, following 
15 Bom 194,^ bad recorded a convictioa 
under 8. 307,1. P. 0., and imposed a sen- 
tence of transportation for life* Medical 
evidence, as in tbe case before us, favoured 
tbe view that tbe actual oaoee of death bad 
been deoapitation- The cases in 42 Mad 
547* and 18 0 W N 1279* were distiog- 
uiahed on tbe ground that in those oases 
there had not been at the outset, or at any 
time, tbedeSnite intention of causing death* 
But where, as in tbe Bombay case, that 
intention is present it was held that Par- 
sons J. was right in regarding tbe incident 
as composed of two acts committed by the 
accused which together have caused death 
and must both be ascribed to tbe original 
intention* Tbe result was tbat the accused 
were convicted of murder and dissent was 
definitely expressed from tbe view of the 
majority in tbe Bombay case. I am of opi- 
nion tbat tbe law is oorreotly stated in this 
decision. I wish to make it clear that we 
have not to deal with such a case as was 


7. In re Rallappa OoQQdan, (193?) 9o AIR 
798=1933 Or C 1400=146 I 0 963=67 
168=64 Or L J 1109=66 M L J 697* 


Mad 

Mad 



630 Patna Rama Prasad y. Ram Ran Bijay Prasad Singh (Rowland A. I. R 


before the Judge in 42 Mad 547^ or 18 Oal 
W N 1279“ where the original intention 
was not to cause death. So far as the evi- 
dence indicates, the intention of the accused 
was from the outset to cause death of the 
victim in pursuance of a preconceived plan. 
It is also to be noted that there is no evi* 
dence whatever that the accnsed, when 
they carried Nisi to the railway line, were 
under the belief that she was dead and that 
they were handling a dead body. Mr. 
Gupta asked us to infer that they were 
under that impression from the fact that 
Bull, the eye-witness, said in her deposi- 
tion that she saw Nisi lying dead and Nebal 
still assaulting her. But the inference which 
Bull looking from a distance and under 
oiroumstances of great agitation may have 
drawn does not give us reason to suppose 
that a similar belief was induced in the 
accused persons who were actually bandU 
ing the person of the victim. They had 
full and complete means of observation. 
They could notice whether she was breath, 
ing, whether she had a pulse, and it is no 
part of the defence set up by the accused 
themselves that they removed her body 
under any misapprehension as to whether 
she was alive or not. 

In my opinion the Sessions Judge and 
the four assessors have correctly held that 
the accused is guilty of murder, and for a 
crime of this nature it can hardly be sug. 
gested that the extreme penalty of the law 
is excessive. I would accept the reference, 
dismiss the appeal, and confirm the sen- 
tence of death. 

Yarma J.— I agree. 

d.s./R.k. Appeal dismissed. 
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Rama Prasad and another — 

Defendants — Appellants. 

V. 

Ram Ran Bifay Prasad Singh — 

Plaintiff — Respondent. 

Appeal No. 82 of 1937, Becided on 8th 
August 1939, from appellate decree of Sub. 
Judge, Arrah, D/. 24th September 1936. 

(a) Bihar Tenancy Act (8 of 1934), S- 60 — 
Registered proprietor can obtain full decree 
for renti due to eitate to extent of biirecorded 
intereit even if hii title U to naaller intercut. 

The registered proprietor of an estate Is not bat* 
red from obtsinlng a full decree for the rents due 
to the estate to the extent of the Interest for 
which be is recorded notwithstanding that he 
may In reality have title to a smaller Interest or 


even to do interest at all : A I U 1918 Cal 499 
Utl. on. (P 631 0 2] 

(b) Bihar Tenancy Acl (8 of 1934), S. 60 — 
Claim for hack rents is suit for rent. 

The claim for back rents is a suit for rent fall, 
log within the Act. [p 0S3 0 1] 

(c) Bihar Tenancy Act (8 of 1934), S. 60— 
Distinction cannot be drawn between rent 
due to proprietor and rent due to proprietor 
as successor— Fact that something happens to 
proprietor will not change nature of rent. 

No distinotion can be drawn between rent dno 
to a proprietor as eneb and rent to the person who 
is the proprietor, bnt dno to him as the enccessor 
in interest of his predecessor. A plain reading of 
the Section indicates that it ie intended to apply 
to cases where rent has accrued due to the pro* 
prietor of an estate and is still unpaid. The fact 
that something happens to the proprietor will not 
afiect the character of the rent or the nature of 
this liability, nor will the rent cease to be rent 
due to the proprietor. The contrary ease to which 
S. 60 is meant not to apply is the case where rent 
is due to a tenure* bolder by an nnder.tenura* 
holder or raiyat, or due to a raljat by an under. 
raiyat. (P 632 0 2] 

(d) Bihar Tenancy Act (8 of 1934), S. 60 ~ 
It cannot be said that S. 60 only bars plea that 
rent is due to some third person as proprietor. 

It cannot be said that 8. 60 only bars a plea 
that the rent is due to some third person as pro* 
prietor. Such words of limitation are not to be 
found in the Section itself; it bats a plea that the 
rent is due to any third person. [P 633 0 1] 

(e) Bihar Tenancy Act (8 of 1934), S» 60 ^ 
Suit for rent by registered proprietor — * Plea 
that be alone ianot entitled to maintain suit is 
barred. 

To make the Section applicable it U only neces* 
sary to see whether the tenancy is held under a 
proprietor, manager, or mortgagee of an estate. If 
this condition is satisfied, the registered proprietor 
suing for rent shall be deemed to be tho person to 
whom the rent is due and no plea to the contrary 
by the tenant will be permissible. Where the 
plaintiff In a suit Is the registered proprietor S. 60 
bars the plea that he alone is not entitled to main- 
tain the suit. 683 0 2] 

B. N. Varma — for Appellants. 

Guehil Madhab Mulliok and B. P. Sioha 

— for Respondent. 

Roslitod J« — This appeal, which at 
first came before a Single Judge of this 
Court and was referred by him to a Divi. 
sion Bench, arises out of a suit for the rent 
of the years 1888. 1339, 1340 and twelve 
annas kist of 1341. The plaintiff is the 
proprietor of the Bumraon estate and the 
defendants are tenants having an occupancy 
bolding directly under the estate without 
the intervention of any intermediate tenure. 
The proprietor, at the time when the rents 
of the first three years in suit accrued due, 
was Maharaja Bahadur Kesbo Prasbad 
Singh, who died in September 1933, and 
the estate, which is an impartible Raj, 
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deyolved on hie elder sod, tbe present plain- 
tiff rdspoodeot. There was also a youDger 
SOD, Kumar Biswanath Frashad Singh, who 
did not succeed to tbe estate, but became 
aloDg with bis elder brother, tbe heir to 
tbe personally acquired properties of tbe 
late Maharaja. Tbe cooteotioD of tbe de- 
feodants was that rents due to the estate 
were such persooal properties, aod od tbe 
death of the Maharaja tbe peraooa eotitled 
to those rents are the two brothers and not 
'the elder brother only. Therefore it is said, 
the elder brother alone cannot sustain this 
snit for the sixteen anoas rents. The younger 
brother has not been impleaded, nor has be 
intervened. The Munait gave effect to tbe 


contention of the defendants and gave the 
plaintiff a decree for the rent of twelve 
annas kist of 1341 only; but on appeal the 
Subordinate Judge has decreed the entire 
suit, taking the yiew that S. 60, Ben. Ten. 
Act, precluded the defendants from resist- 
ing the suit of the plaintiff who is registered 
as sixteen annas proprietor by the plea 
that the rent is due to any third person. 

The position taken up by the Subordinate 
Judge is supported by a very long series of 
authorities of which at this stage I may 
refer to 6 Pat L J 658' as tbe leading case 
of this Court. In this case it was held that 
the person registered as proprietor nnder 
the Bengal Land Registration Act, 1876, is 
^entitled to recover rent from tbe tenants 
without any farther proof of his title to it, 
and tbe tenants are not entitled to plead 
that tbe registered proprietor is not in faot 
the proprietor and that tbe rent is due to a 
third person. The contention of the defen- 
dants was based on 60 I A 1=2 Pat 319* 
and 6 P L T 111=3 Pat 367.* In tbe 
former of these oases, which was decided 
by their Lordships of the Privy Council, 
the dispute was between a widow, who was 
the personal heir of tbe late bolder of an 
impartible estate, and a somewhat distant 
agnate who succeeded to the estate itself by 
primogeniture, and the decision was that 
■certain moveable and other properties 
which bad been self-acquired by the late 
Raja were to be regarded as not incorpora. 
^3 m tbe estate, and therefore eboold pass 

Jo^ban Blabton, (I9S1) 8 
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to his widow and not to tbe new bolder of 
the estate. 

Id the Patna decision a Bench of this 
Court applied tbe priuciple to rants which 
had accrued doe during the lifetime of the 
last bolder of an estate, and it was held that 
tbe person entitled to moneys due on ac- 
count of rent of this kind was the widow, 
that is to say, the personal heir and not the 
agnate on whom the estate devolved. In 
neither of those cases was there aoy ques- 
tion of S. 60, Ben. Ten. Act. The latter 
case, it is true, dealt with certain rents, 
but they were not agricultural rents; they 
were rents and royalties in respect of coal 
mines, Ac., and were governed by the 
Transfer of Property Act. It may be con- 
ceded that any realisations made by the 
new proprietor on account of rents accrued 
dne in the lifetime of bis father are not aod 
will not be bis exclusive property aod that 
his brother is entitled to share in the eojoy- 
ment of any such receipts. But tbe deci- 
sions under S. 60. Ben. Ten. Act, make U 
quite clear that tbe registered proprietor of 
an estate is not barred from obtaining a full 
decree for tbe rents due to the estate to the 
extent of tbe interest for which be is recor- 
ded Dotwitbstanding that be may in reality 
have title to a smaller interest or oven to^ 
DO interest at all. For instance, in 41 I C 
769,* in spite of a finding of fact by the 
Courts below that the plaintiff was not 
entitled to get his name registered as heir 
of Naba Chandra nor in respect of the 
third share of Ram Kant tbe High Court 
applied 8. 60, held that the above plea 
could not be entertained in a rent suit and 
gave tbe plaintiff a full decree. It is not 
necessary to ronltiply the citation of deci- 
8)008 which are very nnmeroua. 

Ur, D. N. Yarma for the appellants con- 
tended that the plea excluded by S. 60 was 
a plea that tbe rent was due to any third 
person as proprietor. In support of this be 
referred us to oases in which rents which 
bad accrued due to tbe proprietor of ao 
estate became in certain oiroumstanoea pay- 
able to a person who was not the proprie. 
tor. It has beeu held in some oases that 
such a person was not required to be regis- 
tered and was not barred by S. 78, Bengal 
Land Registration Act, from recovering 
what was due to him. The decision in 3 
OWN 294=26 Oal 536* was a case in 


«. aayhmt, UDaran v.Mastafiiar Babaman,(l918) 
6 A I R Cal 498 =41 1 0 769. ' ^ 

5* Nagendra Natk Boss v- Batadulbasbini Bash 
(1099) 26 Oal 696=8 OWN 894. 
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which the arrear of rent fell doe io the 
lifetime of a registered proprietor, and on 
his death, the debt of conree became the 
property of his heirs. The latter alienated 
the pro^rty within two months, bat with- 
out assigning the arrears of rent. They 
were permitted to sue for those arrears, tbe 
Court observing that they were not suing 
as proprietors but as tbe legal represeota. 
tives of tbe late registered proprietors, and 
8. 78 does not apply to such a case. Tbis is 
a stronger ease than the decision of tbis 
Court in 14 Pat 352^ in which tbe suit bad 
been instituted by registered proprietors 
one of whom died during tbe pendency of 
the suit* It was held that tbe fact of bis 
heirs not yet having got registration of 
their names did not bar them under S. 78» 
Bengal Land Eegistration Aot> from obtain, 
log a decree which they claimed io the 
capacity of his heirs and representatives. 
But those cases were not cases under 8. 60, 
Ben. Ten. Act, at all. They fell to be deoi. 
ded under 8. 78, Bengal Land Begistration 
Act. 

What we have to see here is not whether 
Eumar Biswanath Prasad 8ingh might 
have realized the money from the defen* 
dants if he bad claimed it from them before 
they bad made any payment to tbe Maha- 
raja or had been sued by tbe Utter, but 
what the position is in a suit instituted by 
tbe Maharaja in which the defendants are 
attempting to plead that tbe rent which 
they baye not paid is due to the ECumar 
Bahib. Mr. D. N. Varma suggested that 
the claim for back rents was not really a 
suit for rent falling within tbe Bengal 
Tenanoy Act, but was a money claim, that 
what was doe to tbe Eumar Sahib uot 
being due to him as a proprietor was not 
to be regarded as reut. The argument on 
the face of it does not appear cooviuciug 
and it seems quite impossible to accept it 
in face of tbe Fall Beuch deoisiou of the 
Calcutta High Court io 4 OWN 357.^ Tbat» 
it is true, was not tbe case of a legal repre. 
sentative of a deceased proprietor, bat it 
was an assignee of arrears of rent from a 
proprietor. Tbe oonteotion was raised that 
the claim was not a claim for rent and was 
not excepted from the oogoiz^nce of a 
Court of Small Causes. The Full Bench 
negatlyed the oontention. It was pointed 
out that the debt i n its inception was 

6. Briodabao Praaad v. Banka Bibari. (IvSC) 

A I R Pat 144=163 1 0 10U=U Pat 363. 

7* 8irifih Ohaodra Boss v. Naaim Quad, (1900) 
27 Oal $27=4 0 W N 367 (P B). 


clearly in respect of that which is known 
as rent, and tbe character which it had" 
while it belonged to the assignor was not 
changed when the right to it passed to tbe 
• assignee. But the main argument on which 
Mr. Varma laid most stress was that the 
opening words of B. 60 did not apply to 
the rent claimed in this suit. The words of 
the Section are “Where rent is due to the 
proprietor, manager or mortgagee of an 
estate. First he contended that what is 
due is not rent. This argument fails in yiew 
of what I have already said. 

Tbe next argument was that it is not 
''due to tbe proprietor" of tbe estate be. 
cause it belongs to the legal representatives 
of tbe late proprietor. Mr. Varma had t<r 
choose between taking tbe position that the 
plaintiff could recover as much of the rent 
as is due to himself but not what is doe to 
bis brother, and taking the position that 
tbe whole claim in respect of tbe years 
1338, 1339 and 1340 should be dismissed. 
He adopted tbe latter oontention; but it 
has implications which make us unable to 
accept it. If it were well-founded, it would 
apply even in cases where a proprietor issue- 
ceeded by a sole heir and would lead to the 
ooDolusioo that eveo such a person in suing 
for back rents cannot rely on Sec. 60 in 
support of hia claim. It would require us 
to draw a highly artificial distinction be- 
tween rent due to a proprietor as such and 
rent due to the person who is the proprie- 
tor, but due to him as the soooessor-in* 
interest of bis predecessor. 

Had Mr. Varma's argoment taken the 
other form, that the claim must fail to tbe- 
extent of tbe share of Eumar Biswauatb 
Prasad Singh, it would be equally nuteoa- 
ble. For, we should have tbe case that some- 
rent was due to tbe proprietor and some of* 
it was alleged to be due to a third person. 
That position is clearly within tbe terms 
of S. 60. A plaiu reading of tbe Section 
indicates that it is intended to apply to 
oases where rent has acorn^ due to the 
proprietor of an estate and is still unpaid. 
The fact that something happens to tbe 
proprietor will not, I tbiuk, affect the cha- 
racter of tbe rent or the nature of this 
liability, nor will tbe rent cease to be rent 
due to the proprietor. Tbe contrary oase to 
which 8. 60 is meant not to apply is the 
oase where rent is due to a tenure.holder 
by an under tenure bolder or raiyat, or due 
to a raiyat by an uuder-raiyat. Now, it is 
not disputed that tbe plaintiff bas got him- 
self registered as the 16-annas proprietor 



19SS 


BiKAN MAHURI y. MX, BCBI WALIAN 


Patna 633 


of the estate, and noder S. 60 he is com« 
peteot to give a saScloDt discharge for all 
rents dae to the estate or to its proprietor 
as such. The Section goes on to say that 
the porsoQ Uable foe the rent shall not be entitled 
to plead io defence to a cUlcn by the person so 
registered (hat the lent is due to any third persooi 

Ur. Varma s coocludiDg argument was 
that this only bars a plea that the rent is 
due to some third person as proprietor; the 
answer is that those words of limitation are 
not to be found in the Section itself; it bars 
a plea that the rent is doe to any third 
person. To the argument that if the rent in 
fact belongs to some third person, the Sec- 
tion does nob apply ab all, the answer is 
that on this conatraction the whole Section 
would be emptied of meaning. The plea 
which 8. 60 bars would only be barred if it 
fails CD the merits. This is contrary to a 
very long series of deoisiona. In my view 
the plea of the appellants is barred by ^60 
and the decision of the Subordinate Judge 
should be affirmed and the appeal dismissed 
with costa. 

Chatterjl J* — I agree. The whole con- 
tro?ersy in this appeal relates to the true 
conetructioQ of 8. 60, Bibar Tenancy Act, 
particularly with reference to the opening 
words “where rent is doe to the proprietor^ 
manager or mortgagee of an estate/* Ur. 
D. N. Varma for the appellants contends 
that these words imply that the Section 
requires that the person to whom the rent 
is due most be the proprietor, manager or 
mortgagee of an estate. In the present case, 
it is said, the rents (or the years 1338.40 
whiob became payable to the late Maharaja 
devolved on bis death not as part of bis 
ancestral impartible estate on his eldest 
eon, the present plaintiff, but as bis sepa* 
rate property on his two sons and are 
therefore due to them not as proprietors 
but as legal representatives of the late pro- 
prietor, At any rate, the younger son ad- 
mittedly not being a proprietor, bis share 
of the rent cannot be said to be due to a 
proprietor. Consequently, 8. 60 cannot apply. 
The coDstructioD thus sought to be put on 
the oeotion is in my opinion erroneoue. As 
I read the Section, it seems to me that 
what it really requires is that the tenant 
should hold his land directly under the pro- 
prietor of an estate as distinguished from a 
tenure, holder or any other intermediate 
landlord. To accept Mr. Varma’s conten- 
tion, it would be necessary to decide who 
is really entitled to the rent sued for, but 
that 19 exactly the question which the Conrt 
is forbidden by the Section to entertain. 


To make the Section applicable it is only 
necessary to see whether the tenancy is 
held under a proprietor, manager or mort- 
gagee of an estate. If this condition is 
eatisfied, the registered proprietor suing for* 
rent shall be deemed to be the person to' 
whom the rent is due and no plea to the. 
contrary by the tenant will bo permissible. 
Admittedly the plaintiff in this suit is the 
registered proprietor and therefore S. 60 
bars the plea that he alone is not entitled 
to maintain this suit. The fact that tbel 
rents for the years 1338.40 accrued due 
during the life-time of the late proprietor 
makes no difference. 

D.S./B.K. Appeal dismissed. 
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(a) Bengal Regulation (27 of 1793), Art. 2 
^ Duet payable by occupant of gala on aalea 
el articlaa itored tbereio U tax or duty Con- 
•olidatian ol omouat on earioua arlickt mokee 
no difference. 

Duet payable by an ocoupaot of a gola cn the 
sales of Tarloua aritclae there stored by him ia 
tax or doty. Aod the mere fact that the sums 
payable on the Tariooe artlolas bave been ooosolU 
dated makes no dlflerenee to (he nature of the- 
amount and the consolidated amount ol dues b % 
tax or doty within the meaning of Art. 9 of the 
Bengal Regulation ol 1793. [P 686 0 i] 

(b) Res judicata — Ree judicata ie a lorn of 
estoppel ^ Tbare can be no estoppel against 
•talula — Recovery ol amount prohibited by 

®«f®odant can plead statute Ibousb 
plaiauff Is ODUUed to recover uoder prevlo^ 
yudgment. 

The principle of rea judicata is only a form of 
estoppel. There oan be no estoppel against the* 
statute. Therefore If a etatute prohlbite the re- 
covery of a corUln amount the previous judgment 
entltliog the party to recover the same oannoh 
stand in the way of dofenoe of defsedante in a 
su^oent suit lor the recovery of the amount 2 
3 Ex 660, Bel, on, [P q 

ij*^'®***— Judgment deciding nereis 
party e liebihty to pey u not rea iudicetn io 
eubeequeni auit regarding nature of aun. 

The judgment 1 q a previous suit whiob decides 
‘be partj 8 llftbillty to pay aod not the 
nature ol the sum Is not roa judioata In a eubsa. 

the nature ol the earn. [P ggg q 

P. R. Das. B. P. Sinha and K. K. Singh 

— for Appellants. 
Kbotehoa Huanain and A. H. Fakhruddia 

for Sespondents^ 
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Judgment. — This is an appeal ansiog 
out of a number of suits which in the 
Court below gare rise to four appeals, bat 
in this case we are only coucerned with one 
which arises out of suit No. 1G9 of 1936 in 
which accordiog to the statement of the 
learned Judge in the Court below there 
was 

a cUim for tangiaua at the rate of Rs. 150 and 
also ground-rent for the land on which the defen* 
dant's gola hou<e stands at the rate of Hs. 8*12-0 
per year for the years 1341 to 1343 Fasli. 

I have purposely substantially quoted the 
words of the Judge in the Court below, be- 
cause upon the question of what this Rs. 150 
was depends my decisioD in the case. I must 
confess that my mind has changed very 
considerably duiiog the course of the argu- 
ment, but in the result the question to be 
decided falls within a very small compass; 
and, once that question is decided, it seems 
to me that the other difficulties in tbeoase 
disappear. The substantial question on the 
merits which arose, apart from the tech- 
nical objection to the claim wbiob has been 
raised by Ur. P. R. Das in this Court, was 
whether the defendant was liable to pay the 
€um of Rs. 150. 1 do not think there is any 
substantial dispute between tbe parties as 
to bis liability to pay Rs. 8.12.0 which was 
tbe ground-rent. The question whether be 
should pay tbe Rs. 150 was made to de- 
pend in tbe Court below first upon oustom 
and then upon contract. It would appear 
that tbe defendant and tbe plaintiff were 
the successors-in-title of persons who (if tbe 
contract existed) originally entered into 
that contract. The learned Judge iu tbe 
Court below has come to the conclusion 
that there was no contract to pay taogiana, 
I propose to quote his words to prevent any 
difficulty arising. Tbe learned Judge says i 
In view of tbo evidence and circumstances of tbe 
case which I have discussed at length and which 
has been considered by the learned MnnsU, I agree 
with him in bolding that no contract to pay tan- 
glana ba$ been proved nor has any realization of 
tbo same from tbe defendants at tbo lump rates 
claimed or at any rate has been established. 

The point was accordingly decided against 
tbe appellants before tbe lower Appellate 
Court. The learned Judge then goes on to 
point out that there was practically no evi- 
dence of custom and comes to a conclusion 
agaiust the plaintiff so far as his ease de- 
pended on custom. It seems to me quite 
clear that the finding of tbe learned Judge 
in the Court below that there was no con. 
tract to piy would entitle the defendant to 
have tbe suit, so far as it ooncernod the 
6ucn of Es. 160, dUmUsed as against the 


Bibi Walian (TTort a. I. B. 

plaintiff. But tbe learned Judge proceeds 
to determine tbe case on the footing of a 
previous judgment and after having dis- 
cussed the various considerations placed 
before the Judges at various stages of that 
case makes this observation : 

The defendaota must be presumed to hold the 
gola lands on tbe same terms and conditions as 
their father against whom the decree was passed 
60 far back as 1872 and there is no reason to think 
that they have not paid tbe rent ever since. 

He also points out that even if rent had 
not been paid, the fact would not relieve 
the defendants of tbo liability. It is difficult 
to understand tbe judgment having regard 
to the previous statement of the learned 
Judge that no contract was proved. It is 
only on tbe footing of contract that the 
liability of the defendant would arise, and 
the ooDclusioD stated by the Judge to whioh 
I have referred as regards the previous 
judgment of 1672 is tantamount to a find, 
iog that contract was to be implied from 
tbe circumstanced of the case. It seems 
therefore that the learned Judge has deci- 
ded the liability of the defendant on the 
footing that ho held over as laid down ia 
tbe judgments in the previous case (Exs. 11 
and 11-a) and decided that that liability 
was a continuing liability. It is contended 
by Mr. Eborshed Husnaio on behalf of the 
plaintiff-respondent that the judgment is 
res judicata. It seems to me that that is an 
argument which cannot be'aoceptod. What 
was decided in that case was a question of 
.^the question of the title of tbe plain- 
tiff in tbe case of 1872 was decided, as it 
was oonteoded (so it appsars) that the 
plaintiff was not entitled to claim tbe sum. 
It is upon that fact that the question of 
title was decided in the case, which decision 
Ur. Eburehed Hasnaiu contends operates 
as res judicata. A passage in Sir Dinshaw 
Unllas book on Civil Procedure Code is 
relied upon by both parties. That passage 
is as follows : 

If the Question of title is gone Into In the p^ 
vlous salt as If the right of rent were sought to be 
established not for one particular year, but ones 
for all, it will be said to have been directly and 
labsUotlally in Issue. But if the qneation of title 
is gone into In tbe previous suit as if the right oi 
wDt were sought to be established not once tot aU 
but foe one partienlar year, it will be said to have 
been in issue collaterally or iuoideDtsIly. 

It seems to me that the qnestioa of title 
in this case was collateral and incidental to 
the suit and not directly in issne : in other 
words, it depended entirely upon the ciroom. 
stances of the case. If it was res jadioatafor 
all time, as was contended, then the logical 
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raaalt of that proposition would be that the 
defendant would be liable for rent whatever 
may happen: in other words, whether be 
went out and delivered up posseaeioo to the 
landlord or not. lo my opinion, it is very 
difficult, if not impossible, to contend that 
the previous judgment was res judicata. It 
might be said in this case and that eeems 
to be the etrongest point in favour of Mr. 
Khnrshed Husnaio on this particular part 
cl the case that, as the parties established 
DO new circumstances, the judgment to 
that extent was conclusive. 

It seems to me that the case depends 
tipoQ the consideration of another and 
much more serious point. One of the con- 
teotioDs of Mr. P. B. Das who appeared on 
behalf of the defendant was that this rent 
or tax (by whichever name it may be 
called) of Bs. 150 was not made the subject, 
matter of the return under the Cess Act in 
the year 1928, the year when the last 
return was made, and therefore was not 
recoverable by reason of the provisions of 
8. 25 of theOess Act of 1880. I (sic) think it 
is quite clear in the Bret place that no such 
return was made, and secondly, there is in 
evidence a petition Bled certainly about a 
year after original return, by which the 
plaintiffs sought to amend their return. 
Mr. Das however contends that as it was 
not made within six months as provided by 
8. 20, it was of no avail. Whether the 
Collector has power or not to extend the 
time I am not prepared to say. No provi. 
eion of the Act has been pointed out which 
would entitle me to hold that he was so 
entitled. But the fact remains that the 
Oolleotor accepted the petition and there 
are orders in evidence which would indicate 
that the return was amended. In those 
circumstances it would be diffionlt to sns. 
tain the plea in bar now raised by Mr. P. R. 
Das, more particularly by reason of the 
fact that facts and oiroumstances were not 
brought to the notice of the lower Court 
and thus entitliog the Court to arrive at a 
final judgment with regard to the matter. 
How, the other and the aubstantial point 
was that this amount of Be. 160 was con. 
trary to Regulation 27 of 1793 the Pre- 
amble of which commences in this way : 

The ImpoflUlon and ooUsotion of InUrnsI dutloa 
hsTo from tlm« immunorial bean admtttod to bo 
the exoluBivo privilege of Qovornment, 

Then later ; 

It was howovor judged advlsablo to laavo the 
exorcise of this prlvilegotothelandholdord.Oovorn. 
ment contontiog themsolvea with Impoalng general 


roguIatioDS for the provcotion of undae exactions ; 
then further stating the history of the case 
and stating the intention to deal with this 
matter, it says : 

In tbo adoption of tbo above arrangements, tha 
Governor'Qeneral in Council bad no intention to 
divest tbo landbolders of any collections they bad 
made, under tbo denomination of sayer, not in 
reality a duty, but a coosideratiou foe the use of 
grounds, shops. or otbcr,buildiogB belonging to them. 

Then comes the description of various 
sums which have from time to time been 
collected. Then comes the Begulation itself, 
para. 2 of Art. 1 of which provides : 

No landboldor. or other person, of whatever 
description shall be allowed to collect, in futurOi 
any tax or duty of any denomination; butall taxes 
and duties shall be hereafter levied, on tbo part of 
Goverument, by ofbeers duly appolotod for that 
purpose under such Regulations as may be passed 
for their guidance. 

Then Art. 2 provides : 

No monthly or annual payments now made, or 
which may be hereafter made, for the use of land, 
or houses, shops, or other bniidings erected there, 
on. being clearly of tbc natnro of rents and not 
duties or taxes are to be understood to be within 
this prohibition, but all Buoh rents are to bo 
enjoyed by the proprietors entitled thereto as hero* 
tofore. 

It 10 cooteaded by Mr. P. B. Das, on the 
one hand that this Bs. 150 comes within 
the miaobief of the Begulation, while on 
the other hand Mr, Ebursbed HusuaiD con- 
tends for the respoodent that it is a sum in 
the nature of the rent and payable for the 
use of bbegola. Mr. Husoaio relies upon the 
judgment or statement in the judgment in 
the previous case (Ex. 11. a). In that oaee 
two separate suits had been brought, one 
for the ground. rent proper and the other 
for tangiaua. The learned Judge in that 
case observed : 

But it appasrs to mo that the liabUity for rent 
of tbo land on which the gola stands is primafaoio 
so Inseparable from theliabiUty to pay the arhut 
dues that nothing but tho strongest evidonco to 
the contrary would justify me in holding that 
appellant is not liable lor such root if he is liable 
to pay the arhut duos. 

I am afraid, that gives very little assist- 
ance to the respondents, because it is cleat, 
not only from the words which I have read 
but from the context in which they are 
found, that the learned Judge there was 
dealing with the question of liability and 
not the question of the nature of these dues. 
The Judge of the trial Court in that suit 
makes this observation : 

8ukhla|, (ho father of Msngru, took land for 
wastrnotiog a gola from Babu Dayal Namln by 
fixing the gwuod.rent at 1C annas per month and 
t^k ease of tbo arhut at Rs. 160 a year and con- 
^ruoted a gola. Tbo rent all along oontinood to 

suits are 

oeiDg bronght in aooordanoe (herewith. 
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Now» 16 19 Dot deoied, iodeed it is quite 
clear, that this Bs. 150 was a consolidated 
amount of dues which were payable by the 
occupant of the gola 00 the sales of yarions 
articles there stored by him. This is clear 
from para. 5 of the plaint which rons as 
follows : 

1q the aforesaid village olten some lands are 
given in settlement for erecting gola houses. The 
custom relating to the rate of settlement is that 
the goladar who takes settlement of the land to 
set up gola thereon pays to the malik 15 dams 
per tangi on grains, 5 dams per rupee on sale o! 
tobacco. dams per rupee on sale of mustard oil 
and $0 00 . The land of the said village Is settled 
for setting up gola in accordance with custom. 

Mow, the difficult question which I have 
to decide is whether this was a coodidera- 
tioD for the use of the laud or whether it 
was (to put it in the terms of the Begula- 
tion) tax or duty of any deuomiDatioo. The 
fact that the amouuts have beau coosoU- 
dated seems to me to make do difference 
whatever. It may be that the amount of 
Bs. 150 was (ouud to be the amouut which 
was recoverable ou an average and that 
the landlord contented himself with that 
payment rather than going into some com- 
plicated accounts and recoveriog the actual 
amount which accordiog to the custom set 
out iu para. 5 of the plaint became due. To 
repeat myself, the mere fact that the sums 
have been consolidated seem to me to make 
DO difference in the nature of the tax or 
rent by whichever names it may be pro- 
perly described. Now bearing that in mind 
it seems to me to lead one irresistibly to 
tbe oODolusioD that it wae tax or duty on 
those articles within tbe meaniog of para. 2 
of tbe Regulation. I repeat myself by say- 
iog that bad it not been for the fact that tbe 
amount was a consolidated amount, tbe lia- 
bility of the occupant of this gola to pay an 
indehnito sum according to the amouut of 
busioess wbiob be did and at certaio rates 
accordiog to the articles sold would lead 
irresistibly to tbe oouclusion that it was 
BometbiDg in tbe nature of a tax or duty. 
It might have been otherwise, bad tbe 
landlord agreed to charge a rent for the 
gola on a percentage of the turn-over of the 
tenant Coming to the conclusion at which 

1 have arrived, namely that tbe consolida- 
tion of the amount makes no difference to 
tbe nature of the amount, I, not without 
hesitation, come to the couolusion that it 
was tax or duty within the meaning of Art. 

2 of the Regulfttion of 1793. Now,^ if that 
be so, there seems to me to be no difficulty 
in coming to tbe couolusion in regard to 
tbe previous judgment. That the previous 


judgment is not res judicata, it seems to me 
to be plain on elementary priuoiples; as 
pointed out by Baron Parke in (1848) 
2 Ex 665^ at p. 680, the principle of res 
judicata is only a form of estoppel and it is 
a principle of law for which no authority 
is required and that there could be no 
estoppel against the statute. If tbe Regula- 
tion prohibits the recovery of this sum, the 
previous judgmeut eutitliog tbe plaintiff to 
recover the eum cannot stand in the way of 
defence of the defendants in this case with 
one exception which has been pointed out 
by Mr. Hnsnain in the course of bis argu- 
meat. If the previous case of 1872 bad 
decided not only tbe liability of the defen- 
dants, but that tbe nature of tbe imposition 
was not such as to bring it within tbe 
mischief of the Regulation, the matter 
would have been concluded. But there was 
no such decision and, in order to rely upon 
the plea of res judicata, Mr. Hufluain falls 
back on what is ordinarily known as con- 
struotiye res judicata, that is to say, it was 
a defence which tbe defendants could have 
set up in the previous action. But as they 
did not, it must be presumed that the 
point was decided against them. But the 
judgment of tbe case of 1872 was merely a 
judgmeut which decided tbe defendants' 
liability to pay rather than the question of 
the oature of the sum. The point was not 
decided and therefore the plea of res judi- 
cata cannot be taken. 

Id my judgment, therefore, the decision 
of tbe learned Judge in tbe Court below 
was wrong and the plaintiff's case should 
have been dismissed to the extent of Bs* 
150, and to that extent, the decree of the 
learned Judge in tbe Court below will be 
modided. The appeal is allowed with costs. 
There will be leave to appeal. 

N.K./R.K. Av veal dllowea. _ 

1 . BoUean v. Rutlim, (1848) 9 Ex 666 = 19 Jur 
899^76 R R 790. 
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ginal decrees of Sub.Jadge, Gaya, D/- 

I Jane 1934. ^ 

t) Hindu Uw — SucMMion “ 
not oxelud. from 

pinquily or noijneM of blood — Reugl.M 
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cfficBcy » to be conaideied only in competitioa 
between periooi of eetne cUtti 

The Mitdkebarft whilst holding that the right to 
iDberit does sot epring from the right to offer ob* 
latlooe, does not exclude from coosideratioD the 
test of propiDquit; or oearness of blood. The test 
of tbo right of capacity to offer religious oblations 
is a test of tbe Dayabbsga School whereas In tbe 
Benares School tbe test is propinquity. Only ia 
competitions between persons of tbe same class is 
the matter determined on tbe footing of religions 
efficacy. IP 64d O 2] 

(b) Hindu Law — Succeision ~ Mitaksbara 
School^ Slrldhana of maideo — Order of sue* 
cetsign stated* 

According to tbe Mltaksbara School tbe stri- 
dbana of a maiden first goes to bet uterine bro* 
tbers, then to her mother sod failing that bee 
father would bo entitled to inherit. After father's 
death succession will go to father's heirs deter* 
mined according to lUitaksbara rules regarding 
snccessioD to a male. As co widow of the father is 
heir of father according to filitaksbara School she 
would be entitled to succeed after father's death. 
After her death tbe euccessfoo will go to an agnate 
even if remote and not to cognate even if nearer : 
Cast law diseusud. [P 643 0 2; P 646 C Q* 

P 646 01; P 647 0 2] 

(e) Adverts Possession— Plea of^Piea cannot 
be entertained in appeal. 

Where the question of adverse possession was 
Dot pleaded nor decided in tbe Court below, de. 
^oding as it does on questions of fact, it oaonot 
be entertained in appeal. (P $48 C 21 

(d) Hindu Law Slridban Stridban of 
maiden and of woman married in unorthodox 
form. 

The rules relating to tbe euoeesilon to stridbaQ 
are tbe same in tbe ease of a maiden who has no 
brothers and a woman married Id an unorthodox 
form and dying without Jsane. JP 652 0 1] 

(^) Will— Bequest to dbara. 

A beqnost for dbarm Is too vague and uncertain 
to be given effect to : $S Bom (P OK Bel. on. 

(f) Hindu Law-Widow— Dedlcatifa^of por^ 
Won of husbands estate for her own spiritual 
benefil and not that of her husband is invalid. 

It Is true that under the Hindu law a widow baa 
to dedicate a portion of bar h ns band's estate 
to religious and obaritabls objects but tbe widow's 
aot must be reasonable having regard to the valoe 
01 tbe estate, and its object must be such as ao- 
oording to tbe ootloos prevalent in Hindu society 
Mndaos to tho spiritual benefit of her hnsband. 
Where a widow has alienated a pact of her de* 
ceased hosband'a estate lor the maintenanoa of a 
d^ly vbioh bad not been Installed by him and 

found to be prima facie for tbe 
widow a own spiritual benefit and not that of her 
husband, tbe dedication is invalid j 92 Cat 606 
"4^ on. tP 668 0 1, 2] 

Dr. Dwarka Nath Mitter aod Harnarayan 
Prasad (io Nos. 63. 63, 64 and 69) and 
Dir Manmabha Nath Mukherjee, P R, 

h j. N, 

Sahal (id Nos. 139 aod 197) 

«• a for Appellants. 

Sir Sultan Ahmad, P. B. Das. 8 , U. Mol. 

Iwk, 8 . N. Bose, B. N. Bai, Syed Ali 


Eban, A. H. Fakhruddin, S. 1. Hasan, 
S. N. Bai, E. Dayal, Gulam Mobam. 
mad and S. 8. Bakahit (in Noa. 62, 63 
and 64), Sir Sultan Ahmad, P. B. Das, 
8. M. Mnlliok, S. N. Bose, Syed AU 
Ehan, L. E. Jba, A. S. S- Sioba S. I. 
Hasan, Jadabana Sabay, S* 6. Bakebit, 
Gulam Mohammad, B. N. Boy, D. L. 
Nandkeolyar, E. Dayal and Ganesh 
Sbarma (in No. 69), Dr. Dwarka Nath 
Mitter, Ganesb Sbarma, Baroarain 
Prasad, B. N. Bai and Golam Moham- 
mad (in No. 139) and Sir Sultan 
Ahmed, Dr. DwarkaNatb Milter. S. M. 
Mulliok, B. N. Mitter. Gulam Moham- 
mad, Syed Ali Ehan, B. N. Bai, A. H. 
Fakhruddin, Bam Chandra Prasad 
and S. I. Hasan (in No. 197) — 

for Bespondetiis, 
Wort J. — These six appeals arise out 
of five suits which were brought claimiog 
various interests io certain property, tbe 
last male bolder of wbioh was one Mahabir 
Prasad Singh. The genealogical table ap- 
pended (sre next page) states the relatioo- 
sbip between some of the parties to tbe suit 
as found by the learned Subordinate Judge. 
It appears that Mahabir was the son of one 
Bachn Singh. Mahabir died on 21.6.1894 
leaving him earviving two widows, namely 
fibagwat Ener and Bupkali Kuer, and what 
has been held by their Lordships of the 
Judioial Committee in 46 I A 259^ a vested 
remainder io favour of a posthumous daugh- 
ter Bamdnlarj who died about six months 
after birth. Bamdulari Ener, the posthu- 
mous daughter, died in 1894 and Bupkali 
died in 1899 and Bbagwat Euer a co. widow 
survived till 1925. On the death of Bupkali, 
Bhagwat oazne into possession of tbe whole 
estate including the vested remainder of 
Bamdulari.^ On BhagwaVs death io 1926 
the suGoessioD opened and disputes arose 
with regard to the properties. Of the suits 
brought suit No. 38 of 1932 out of wbioh 
Appeal No. 69 of 1935 arisesj raised all the 
Questions in dispute. But as an order was 
made on 2 let January 1927 attaohing the 
propertiaa in dispute and some of the par- 
ties euooeedod in obtaining the registration 
of their names in the land registration 
department as regards some of tbe other 
properties, the various olaims were made 
and six suite in all were brought. In addi- 
tion to the attachment to wbioh I have 
referred, defen dant 1 in the principal salt 

Dhaoukdharl Prasad Singh, 
(19l9) 6AIRP0 76 8 63X0 847 — 4T 
466=46 I A 869 (P 0). ’ “ 
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got bis came recorded &d motwalli of some 
of the properties which had beea dedicated 
to an idol by Bacbu Singh, the father of 
Mababir Singh, and also as regards pro* 
parties dedicated for religions and charita. 
ble purposes by Bbagwat. Defendant 8, 
the daughter of Dhanukdbari Prasad Singh, 


one of the persons through whom the claim 
of defendant 1 of the principal action was 
made, got her name recorded with regard 
to the properties situate in the Saran Dis« 
trict. This was in 1926. The parties there* 
fore deemed it necessary to start the varioua 
suits. 


BAEHTOUB SINGH 
I 


! 

Kand Prasad 


Perxneshwar Slugb 

Biehunath Siogh 

« 

Tribeui Singh 


I I I 

Jagaipati Singh Kailaebpatl Singh IndrajU Eaer 


Goblnd Singh 
Bolaki Singh 
Bam Prasad Singh 
Devi Prasad Singh 


I 

Sri EisbuQ 

married Kamalbas Euer 
d. July 1873 

I 

I I 

Ram Eewal Baj Eiahore 
Kuer Kuer d. 1937 

married Raja of pending appeal 
Tam Kohl and deft. 6 

_J 

I 


I 

I 

Bachu Singh 
d. 9*3^674 


Jogal Eiebore 
married Anandl 
Kuer d. 6.7-1873 


married Hit Narain Sla Prasad Singh 
of Tikari 


Bamklshao 
adopted by 
Hit Narain 


Bnrajit 
d. before 
1694. 


Koer Sorabjit 
Protap Sahi 
deft. 4 
a. 1984 


I 

Bam Baohbya Singh 

Dhanukdbari Singh 
(through whom defts. 1 and 3 claim 
10 annas 6 pies of property) 

! 

I 


Mahablr Prasad Singh: 
two widows 

1. Bhagwat Ener d. 1936 
3. Bupkali Kuer d. 1899. 


Laohmi Ener deft. 8 

Daughter married to Mabaraj 
Komar Qopal 
Saran N. Singh. 


Bajeewar Ener deft, 9p 


Bamdulari Ener d. 1696 (propositos). 

Some ot the parties to these snits do not 
appear in the genealogical table. They come 
into the litigation by reason of assignments 
or other transactions to which reference is 
made hereafter. Many qnestions haye been 
decided during the course of this litigation, 
but after the decision of the Subordinate 
Judge in the Court below, whose decision 
on questions of fact is nob disputed in this 
Court, the main question involved in these 
appeals is the right to succeed to the stn. 
dhan of Ramdulaii Kuer. The other ques- 
tions are, first ae to the validity of certain 
endowments by Bachu and his daughter- 
in-law Dulbin Bhagwat Kuer and secondly 
the right to the office of mntwaUi m respect 
thereof. The learned Judge bas that 
the three brothers Srikishun, Bachu and 
Jugal Kishore were separate. He has held 
that the Lakhaipur mukarrari estate was a 
grant to Bachu Singh alone and to his 
brothers. He has held that the transaotione 


carried out by the documents of 6tb, 9tb 
and 10th January 1921, by which Dulhin 
Bhagwat Kuer claimed to have obtained 
an absolute estate in the property were 
invalid. The suggestion that these transac- 
tioDS could not be attacked as being res 
judicata was not pressed in the Court below 
and was not urged in this Court. He has 
held that the kobala of 1907 m favour of 
Ambica Prasad, the deed of gift of 2nd Jdy 
1907 aod the sale deeds of lObh April 1924 
were invalid and not binding upon the heirs 
of Ramdulati’a estate. He has held that the 
properties Nos. 1 to 8 of Soh. 1-0 to the 
principal suit were not accretions to the 

estate of Mababir but were self-acquisitions 

of Dulbin Bbagwat Kuer and therefore 
formed a part of her stridhan. He has held 
that the deed of gift of 8tb September 1924 
in favour of Raghaba Surendra Sahi was 
invalid, and this is nob now disputed. M 
regards the endowments, there wae the 
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eDdowmeot by Bachu Singh of eiz villages 
out of the Lakbaipur makarrari to the 
deities in the temple at Ajodhya under the 
deed of Sod September 1873 which endow, 
meot was admitted by the parties to be 
valid. The endowment created by Dolbio 
Bbagwat Kaer was held to be invalid. He 
has (oaod that none of the conteatiog parties 
to the mutwallisbip of the properties en. 
dowed by Bacbu bad any rightful claim. 
The Judge having held that the endowment 
of Bbagwat Kuer was invalid the question 
of motawallisbip did not arise. 

The principal question of law is whether 
Sarabjit Protap Sabi who was a near cog. 
Date to Mababir Prasad Siogb, the last 
male.bolderf being the great-grandson 
(through bis mother who married the Baja 
of Tomkobi) of Mahabir Prasad Singh's 
paternal grandfather, or a distant agnate 
Sia Prasad Singh, plaiotiff 1, in the suit, 
being the great-great-great-grandson of one 
Bakhtour Singh, the common ancestor of 
Mahabir Prasad Singh and Sarabjit Protap 
Sahi, is entitled to succeed to the properties 
in suit which by the terms of the will of 
Mahabir Prasad Singh were left to bis two 
widows for life and under which the postho. 
moos daughter Bamdulari Suer bad on a 
true coDStrnotioD of the will a vested re. 
znainder. The question shortly stated is, 
who is, in the events whioh have happenedi 
entitled to socceed under the Mitakshara 
law to the stridhan property of Ramdnlari 
Suer after the decease of Bupkalt, her 
mother, and Bbagwat Suer, her stepmother* 
The remaining question, so far as defen. 
dants 1 and 2 are concerned, whether Dha. 
Dukdbari Singh who was the great-grandson 
of Tribeni Singh, who was the grandson of 
Bakhtour Singh, is entitled as heir of 
Mahabir Prasad Singh, depends entirely 
upon the question whether the oo.wife of 
Mahabir was entitled to inherit after the 
death of his second wife under the Mitak* 
shara School of Hindu law. The other 
question is as to the rights of these defen. 
dants who are plaintiffs in Suits Nos. 
80/1930 aud 41/1930 to be mutwallis of 
^0 endowments of Baohu and Bbagwat 
Kuer, This question, so far as it relates to 
the mubawalliship of Bhagwat’e endow, 
mente depends upon the validity of these 
endowments. The relationship disclosed in 
the genealogical table I should have said 
has been proved by the plaintiff in the 
Court below and, after contest with regard 
to the matter, has been accepted by the 
trial Judge and cot disputed in this Ocurt 


The last male.holder of the properties Id 
suit, as I have already said, was Mababir 
Prasad Singb* The properties in dispute 
consist in the first instance of mnkarrari 
interests granted by the Mabarani Indra. 
jit Kuer of Tikari in the name of Bachu 
Singh in 1863. This property is known as 
Gosbwara Mahal Lakbaipur, Lodipur and 
Said pur to be described hereafter as the 
Lakbaipur mukarrari property. There are 
ancestral properties, also some self. acquired 
properties of both Mababir and Bbagwat 
Kuer. It may be stated at once that the 
Jndge in the Court below has held that the 
properties acquired by Bbagwat Kuer were 
not accretions to Mahabir's estate but were 
the etridban properties of Bbagwat. 

Id the year 1864 separation took place 
between the branch of the family repre. 
eented by the three sons of Jagatpati and 
the other branch represented by Bam. 
raobbya. Srikishun, Baohu and Jugal, 
kishore died within a short time of each 
other: Jugal on 5th July 1872, Srikishun 
on the 18th of the same month and Bachu 
on 26th January 1874. Bachu Siogb before 
bis death established a temple at Ajodbya 
in the Fyzabad District and endowed it 
with sis villages out of the Lakbaipur 
mukarrari. This was by a deed dated 2nd 
September 1873, by which he constituted 
a line of succession to the mutwallisbip, 
making himself the first and then bis son 
Mababir; the succession thereafter was to 
go to bis descendants male and female. Id 
the year 1872, after the death of hU two 
brothers Jugalkishore and Srikishun, Baohu 
filed an application for succession certifi. 
cates to the estates of bis brothers on the 
footing that they were joint with him. Bam 
Kewal Kuer the daughter of Srikishun ob- 
jected and filed a counter. application, and 
Anandi Kuer, Jugal Kishore '$ widow, also 
objected on the ground that the brothers 
were separate. Eamalbas Kuer, SrikUbun's 
widow, made no objection. The objeotions 
were overruled and Baohu was granted 
succession certificates. On 9bh July 1873 
Bachu gave certain villages to Eamalbas 
Kuer by way of maintenance. Anandi Kuer 
on 17th May 1874 executed an ekraroatna 
by whioh she admitted the jointness of the 
three brothers. This was some four mootha 
after Baohu'a death and Baohu'a son Maha. 
bir Prasad ezeoQted the ekrarDama with 
Anandi Kner. Bam Kewal Ener however 
filed a smt in 1880 against Baoha’s son 
Mahabir by which she claimed the Lakhai- 
par property as belonging to her father. 
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Bab this Boib was ulfcimately compromised, 
Sorabjit Frotap Sabi, bbe graodson of Sri. 
kisbuD, joioiog in tbe compromise. By this 
compromise Bam Kewal Kaer obbained 
three villages out of the Basbi ancestral 
estate. Then on 2l8t March 1884 Mahabir 
raised funds by sale of six of the villages 
endowed by bis father to the Ajodhya 
temple : this was while Mahabir was tbe 
mntwalli of the endowment. 

On 21sb June 1894 Mahabir died having 
left a will dated 26tb September 1693. On 
5tb January 1895, Bhagwat Euer and her 
oo-wife Bnpkali Kuer obtained probate of 
the said will. On lltb October 1894, Bup. 
kali gave birth to a posthumous daughter 
Bamdulari Kuer who lived for a few months 
only dying on 3rd June 1895. By the will 
estates for life were given by Mahabir Pra- 
sad to his widows and the will was con. 
strued ultimately by their Lordships of the 
Judicial Committee of the Privy Council as 
giving a vested remainder to the postbo. 
mousdaughterBamdulariEuer.Bupkali.the 
second wife of Mahabir, died on 8th January 
1899. It is to be noted that Bhagwat Euer, 
after tbe death of her huebaud, acted as 
the mutwalli of the temple instituted by 
Mahabir's father Baobu. On 7th September 
1899, Eamalbas Euer died and Anandi Euer 
died on 4th August 1904. Bhagwat Euer 
was therefore in possession of the whole 
estate commencing in tbe year 1900. She 
made endowments six in nnmber to a path- 
sala known as '"Bhagwat pathaala at Ajo- 
dbya. These endowments date from 7bh 
March 1900 to 14th September 1926. In 
the meantime Bhagwat purported to adopt 
Baghaba Surendra Sahi, defendant 1 in the 
principal suit. This was on 13th February 
1906. Tbe adoption was eventually held to 
be invalid by tbe Judicial Committee of the 
Privy Council. In 1907 Dbanukdhari (father 
of defendants 8 and 9) claimed to bo the 
nearest agnate of Mahabir and commenced 
a suit and in February of that year executed 
a eale of 10 annas 8 pies of the mukarran 
.property and 2 annas 8 pies of the chapra 
property to one Ambica Singh, the father 
of Mabaraj Enmar Gopal Saran Naram 
Singh of Tikari who was defendant 6 in the 
;very suit. The Rusbi and Maher properties 
were excluded. Tbe shares of the propertiM 
which Dbanukdbari purported to sell by 
this deed were alleged to belong to Jugal 
Kishore and Bachu, the contention being 
that the mukartari properties belonged to 
tbe three brothers. Three suits were oom- 
menoed, namely suits Nos. 198, 199 and 
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200 of 1907. The first related to 5 annas 
1 pie of Mahabir's property which he got 
from Baobu, the secoud related to 5 annas 
4 pies which Mahabir got from Jugalkishore, 
bis uncle, and the object of tbe third suit 
was to set aside tbe adoption by Bhagwat 
of defendant 1. 

Again in 1911 Sarabjit Protap Sabi who 
was defendant 4 in the principal suit, 
brought a suit against Bhagwat Euer claim, 
ing ooe.tbird share of Mahabir's property 
as the share of his maternal grandfather 
Srikisbnn who, be alleged, separated from 
his two brothers Bachu and Jngalkishore. 
The suit was dismissed eventually by tbe 
High Court in 1913 bnt pending tbe appeal 
to the Privy Council there was a compro. 
mise by which one.tbird share of the estate 
of Mahabir being the share of Srikisbun 
was released. Tbe suit was against Bbag. 
wat Euer and in 1921 as the result of the 
compromise Bhagwat aod others entered 
into transactions which tbe Subordinate 
Judge iu the Court below has held to be 
invalid, which decision Br. Dwarka Nath 
Mitter on behalf of defendants 1 and 2 eon. 
tended was wrong; but nltimately it was 
conceded that the transactions could not 
be supported. Tbe question relating to them 
therefore does not enter into onr considera- 
tion in this case. But tbe transactions were 
these. 

Dolbin Bhagwat Eoer by an ekrarnama 
dated 8th January 1921 released one-third 
share of Mahabir's property as the share 
of Srikishun Singh. Bajkishore Kueri then 
exeonted by way of gift a deed dated 9th 
Jannary 1931 by which she gave to Sarah, 
jit Protap Sabi (defendant 4) sobstantially 
the same property. Sarabjit in bis torn 
made a gift to Bhagwat Kuer of the pro- 
perties excluding 13 villages which be re. 
tained and one which be gave to B^kishore 
Kner the balance being given to Bhagwat 
Eoer as an absolute estate. Another^ deed 
was executed tbe same time undertaking to 
abide by the compromise even although 
the Privy Council did not approve of it. 
In 1917 Ambica Prasad had made a gift of 
what ho had purchased from Dhanukdhari 
and two of the suits of 1907 were compro. 
mised between Dolbin Bhagwat Euer on 
tbe one side and Mabaraj Eumar Gopal 
Saran Narain Singh on the other side. 
Ultimately, on 10th April 1924 Ambica con- 
veyed what he had got from Dhanukdhari 
on 8th February excepting nine vdlagea to 
Dolbin Bhagwat Kner for a considetation 
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of Ks. IiSO.OOO. Dalhia Bhagw&t Knar in 
bar turn ezeouted a kobala in favour of the 
Mabaraj Eucoar (dafeodant 6) io respect 
of 10 aooas 8 pies of the property which 
she obtained under the deed of lOtb April 
1924 aod S annas 4 pies of the nine villages 
the snbject. matter of the deed of 8tb 
February 1907 she making a gift of 10 
annas, 8 pies in 02 villages, which sbe got 
from Mabaraj Eumar Gopal Saran Narain 
Singh and bis father Ambica Prasad Singh 
to defendant 2, Sorendra Sahi. This was by 
a deed of 1st Joly 1924. Oo 19tb Septem. 
her 1924 Dalhin Bhagwat Kuer died. The 
various transactions to which I referred in 
the earlier part of my judgmeot aod yaii. 
OQs ordera of tbe High Coart aad of the 
Land Registratioo Department led to the 
litigation out of nbiob these appeals arise. 

The principal plaintiflf is Baba Bia Pra. 
ead Singh who, as I have said, claims to be 
tbe nearest agnate of Mahabir Prasad 
tbroagh whom snocessioo to the atridhan 
property of Bamdulari Euer is traced. The 
principal oontesting defendants are defeo. 
dants 1 and 2 and defendants 4 and 17. In 
tbe resalt tbe main contest is between tbe 
plaintiff and defendants 4 and 17 which 
depends entirely upon the qaestion of 
Hindu law as to who is entitled to saccead 
to tbe atridhan property of Ramdulari Kaer. 
As I faaye already indicated defendants 1 
and 2 also olaim the property tbroagh yari. 
OQS transaotione entered into by Bhagwat 
Kner to which I have referred bnt it is an. 
necessary to trace tbe title of defendants 1 
and 2 as they hare abandoned any personal 
olaim to the property excepting a 10 annas 
8 pies interest title to which they claim 
through Dhanakdhari by reason of the 
transaction referred to aboye, namely tbe 
sale in February of 1907 to Ambica Singh 
and the conyeyanco by Ambica Singh to 
Dulbio Bhagwat Kuer as also tbe gift by 
Dalhin Bhagwat Kuer to defendant 2. Suren, 
dra Sahi, and on the aeeamption that Bbag. 
wat Kuer as co.wife wae not entitled under 
the Hindu law to inherit the atridhan of her 
step.daughter Bamdulati Kuer and the pro. 
party of Rupkali throngh Mahabir. But it 
18 to be noticed shortly that tbe other suits 
were the suit of 1930 brought by defen. 
dants 4 and 6 (4 and 17 of tbe leading suit) 
out of which Appeal No. 139 of 1986 was 
preferred. The result of this appeal depends 
upon the mam contest between the plain, 
tiff and defendants 1 and 2 in the principal 
smt. Then Suits Nos. 39. 40 and 41 wore 
filed by defendants 1 and 2 of the leading 
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suit ont of which Appeals Nos. 64, 63 and 
62 of 1936 arise. 

Tbe claim in tbe principal suit was 
allowed by the Subordinate Judge subject 
to tbe properties acquired by Bhagwat Kuer 
which had been held not to be accretions 
to Mababir's estate; that is in Suit No. 38 
of 1932. Sorabjit's Suit (No. 30 of 1930) 
was dismissed, but in this appeal no olaim 
has been made as regards tbe properties of 
Bhagwat Kuer which had bean held to be 
self-acquisitions — items 38 to 44 and 48 of 
Scb, C and tbe properties which were the 
enbject.matter of Bacbu's endowment. Suit 
No. 39 of 1932 by defendants 4 and 17 claim, 
ing 10 annas 8 pies of the property through 
Dbanukdbati was dismiss^ and again suit 
No. 40 of 1932 claiming 6 annae 4 pies 
being the claim through Brikishnn was dis. 
missed. Tbe same results would obtain in 
this appeal haying regard to the acceptance 
by tbe patties of the decision of the learned 
Judge io the Conrt below on questions of 
fact, and tbe respectiye claims of the appel. 
lants to tbe estate or portions of it of Bam. 
dulari would be decided against them. As 
has bean seen, certain of the plaintiffs' 
claims in the suit depend upon the rights 
of tbe yatious parties to whom I shall refer 
as heirs to fiamdulari Kuer's estate. For the 
purposes of this appeal, tbe olaims of tbe 
latter only will be referred to aod not of 
thc^ claiming under them by reason of 
aasigoment or otherwise. Defendants 1 and 
2 claim tbroagh DhaQukdhari Prasad now 
represented by Bhagwat Kuer, bis widow, 
in the litigation, Dbanukdhari'e claim 
depends upon whether Bhagwat Kuer. tbe 
first wife of Mahabir Prasad Siogb.was en. 
titled to tbe property after the death of 
Bupkali Kuer. tbe second wife of Mahabir 
Prasad Singh, Tbe respectiye olaims of Sia 
Prasad (plaintiff l) and Sorabjit Protap 
Sahi are olaims to succeed as the nearest 
heir to the stridban of BamdoJari admit, 
tedly a saocessioo which is traced throngh 
her father Mahabir Prasad Singh. The right 
of Bhagwat Kuer to take a woman’s estate 
in Ramdulari's property after tbe death of 
Rupkali Kner is admitted by defendant 4 
Sorabjit Protap Sahi and Sia Prasad and 
wiU be dealt with later, but will be dis. 
posed of iDoidentally in discnssing the right 
to suweed as between Sia Prasad and 
Sorabjit. The learned Judge in the Court 
below has held that the right of suocesaion 
to the vested remainder of Ramdulari Kuer’s 
estate is to be traced first through her 
mother Rupkali Kuer, then Mahabir Pra. 
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sad, her father, and then to BbagwatKnert 
the heir of Mahabir. On the death of Bbag« 
wat in 1925, Bupkali, Bamdulari's mother, 
and Mahabir, Bhagwat's hnsband, hayicg 
predeceased ber, the succession opened* 
That this is the position is admitted by the 
respondent to the principal suit as also by 
the appellants (defendants 4 and 17), but 
denied by the other appellants (defendants 1 
and 2) ^bo deny the right of Bhagwat as 
a co*^idow of Mababir to succeed. The 
claim of defendants 1 and 3 ^bicb id now 


limited to 10 annas 8 pies of the property, 
depends as I have already said upon the 
right of Dbanukdbari to succeed after the 
death of Eamkali Kuer to the esclnsion of 
Bbagwat Euer. This claim in my judgment 
fails based as it is cn the exclusion of the 
co.widow Bbagwat as will hereafter be 
shown, and on that aasamption the way is 
clear for the disposal of the respective 
oiaima based on the one hand upon the 
right of Sia Prasad, a remoter agnatic rela- 
tion of Mababir, and on the other band on 
the right of Sorabjit Frotap Sabi a nearer 
oognatio relation. 

Mr. P. E. Das'a argument on behalf of 
Sorabjit shortly stated is that the scheme 
of snocessioD to the stridhan is different 
from that of succession to males, and that 
after tracing it tbrongh Mababir (which is 
admitted on all hands) it goes to the near- 
est sapinda, sapinda a generic term being 
in this connexion used in a special sense 
including agnates up to the 7th degree and 
cognates to the 6th degree gobraja sapindas 
somanodakas and bbinna-gotra sapindas; 
see West and Bubler, Hindu Law, Mitab- 
shara Verse 58 and 41 1 A 290* at p. 300. 
It is contended that the word sapinda* has 
a special meaning and nob adopted in the 
Mitaksbara in the case of succession to 
males where the expression is gotraja sapin- 
das and that the Judge in the Court below 
was in error in relying npon the text of 
Kamalkara for the solution of this problem, 
the relevant text regarding a woman's pro- 


perty being as follows ; 

Her klnemeo take it If she die without 
(CJolebrooke: plaoltam oxlW-a). “If a woman died 
without Issue that is leaving no progeny, m otuer 
words, having no daughter nor daughter s 
ter, etc., the womau’s property as above ^esori^d 
aball be taken by her busmen (9aplDdae). namdy 
her buebaud and the rest as ^1 
explained (Oolebrooke’a Mitakahara, Chap, 9, See. 

IX, para. 9); 

2. Bam Obandta v. Venayak I 

A I R P 0 1=26 1 0 290=42 Oal S64— 41 1 A 

290=10 B L B 113 (P C). 


and in para. 30 as the statement of Ban. 
dhyayana given by Vigyaneshwara of the 
Mitaksbara is as follows : "The wealth of 
a deceased damsel let the uterine brethren 
themselves take." On failure of them it 
shall belong to the mother: or if she is 
dead, to the father (Chap. 2. 6. 11, verse 30 
p. 388 of Colebrooke's translation; Bdn. 
1870). The text remains silent as to sue- 
cession after the father, bnt Veeramitro- 
daya, an authority in this School, 12 M I A 
448* and 41 1 A 290* at p. 304, supplies the 
omission to some extent. It says : '^Oo 
failure of the mother and the father it goes 
to the nearest relations" (Gopal Chandra 
Sarkar's translation, 241). It is clear thab 
the succession to the stridhan of a maidez^ 
is the same as the succession to the stridhan 
of a woman married in an unapproved form 
with this difference that in the case of a 
maiden the uterine brothers come in. Id 
the first place it was argned that tbe^ordi-j 
nary rule of the Mitaksbara thab agnatitf 
relations succeed before cognatic does not 
obtain in the case of stridhan and the 
fallacy upon which the Judge in the Court 
below has decided the case is that after the 
succession is traced through the father 
Mababir, it proceeds on the same lines as 


BQGceesioD to males. 

It was contended that Veeramitrodaya 
used the term 'nearest relation' advisedly, 
and that other and more technical terms 
such as 'gotraja' were used in the case of 
succession to males (see Setlut's translation, 
Bdn. 1911, Part. VII.l at p. 421.) “On 
failure of brother's sons (the heirs are) the 
gentiles (gotrajas) who are to be taken to 
be other than the father,” and that this 
being intentional it most be construed ae 
meaning the nearest in relationship in the 
ordinary sense. That being so, Sorabjit 
being admittedly nearer (although cognate) 
than Sia Prasad (being a somanodaka), his 
claim must prevail. Further, the nearnesa 
is not to be determined, as the Judge m 
the Court below has held, by the rules 
given in the Mitaksbara with regard to 
succession to males as stated by Kamalkara, 
but by the test of religious efDcacy, in other 
words, the capacity to offer oblations; again, 
that sapindasbip in this regard is the same 
as in the case of ceremonials. Further, it is 
contended that the rule of reUgious effi<»oy 
is the abiUty to offer (in this case) obla- 
tioDS t o the agnatic anoesbor of Mababir, 

's. Gridhati Lall Roy 

(1867-69) 12 M I A 448=10 W R 
882 =3 Suther 160=1 Bcng L R 44 (P 0)« 
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and that aa Sorabjit ib the great-grandson 
(tbroagb bis mother) of Jagatpati Singfai 
an agnatic anceBtor (grandfather of Maha- 
bir), he coaid offer two undivided cakes 
to that ancestor, also undivided cakes to 
another common ancestor of them both, 
namely Tribeni Singh, whereas Sia Prasad 
Singh can only offer divided cakes to an 
ancestor who was common to himself and 
Mababiri being Bakbtonr Singh, of whom 
Sia Prasad Singh is the great-great-great 
grandson, the rale being that to three 
ancestors undivided cakes may be offered 
and after that to three more remote anoes. 
tors, divided cakes- 

, It has been decided in the Court below 
that the Mitakshara being one whole work 
pannot be taken to have applied different 
schemes of anccessioa with regard to differ, 
ent subjects unless expressly so, and that 
therefore there being no enumeration of 
the heirs in default of the father, the rule 
as to males in tbe case of obstructed succea. 
eion would apply which in this ease is tbe 
eame as succession to etridhan in defanlt of 
enumerated heirs in the case of a woman 
married in one of the blamed or coapproved 
forms, this rule depending on the principle 
that a woman married in an unapproved 
form remaine in the gotra of her father as 
in the case of a maiden- In support of tbe 
argument that in using tbe term sapinda 
the rule that agnatio relations are to be 
preferred to cognatie is ignored, a solitary 
the decision of the Calcutta 
High Court ie relied opou- Chitty J. in 
deabng with a case io which the contesting 
parties olaiming eucoession to the proper, 
faes in suit were sisters of tbe propositus 
Uather s daoghtors) and father's brother's 
flODS, asked the question why agnates should 
bo preferred to cognates in the case of sue. 
;c^ion to a maiden stridhan, and stated 
that there was no authority for that pro- 
•po^tion. Tho judgments in that case both 
.of Ohetty aud Mukherji JJ., are in confor- 
mity with the view expressed by all the 
text-book writers of authority- Bub it ie 
argued that although the decision in that 
case must be considered right yet the 
teasomog was to a great extent obiter as 
the test which the appellants seek to apply 
.in this case was adopted in that case and 
was sufficient to dispose of tbe matter- Bab 
lb IS to be remembered that tbe remark 
loUed upoQ IS limited to the facts of that 
case in which the rale of propinquity was 
apph^, the successful parties (father’s 
daughters) being in any event tbe nearest 


relations: I refer to 39 Cal 319-* Reliance 
was placed upon tbe decision of their Lord- 
ships of the Judicial Committee of tbe 
Privy Council in 42 I A 208* at p. 217 for 
the proposition that the test of religious 
efficacy applies equally to the Benares as to 
the Dayabhaga Schools. Their Lordships 
observe : 

It is wdl settled by decisions of this Board that 
QDdsr tbe Mitabshara the sapinda relationship 
arises ’between two people throagh their being 
connected by parliolee of one body.’* namely that 
of a wmmon ancestor, io other words, from com- 
mnnity of blood In oontradistinotion to tho Daya* 
thaga notion of “community in the oUering of 
religions oblatioaa'*. ^ 

Bot &3 it will be shown later on, thei 
Mitafeshara whilst holding that the right 
to inherit does not spring from the right to 
offer oblations, does not exclnde from con. 
sidsratioD the teat of propinqaity or near, 
oess of blood, But it is to be observed that 
their Lordships were applying the rule of 
religions efficacy to persons of tbe same 
class and towards tbe ond of the jodgment 
made this statement in referring to Mitra 
Misra, the aothor of Veeramitrodaya (Gopa! 
Lhandra Sartar’a translation p. 91, Cb. 2 
Part 1, S. 23. a) an authoritative commen- 
tary on tbe Mitakshara which laye down 
10 express terms tbe rule : 

He 8 sy 0 when tbero are many claimants to the 

‘he fact 

beneflls on tbo proprietor of tbe 
oWatiooe and tho like 

exoludes those that do not oonier soch benefits 
and later : 

I ^ ^ Board affirmed this rule 

* Ooestion ol !^o! 
f«ecoo ajlSM, M preference Is foonded on eoporior 
efficacy of oblations, that principle must be allied 
to the soloilon of the diffiouJty’. “Ppued 

I think it is clear that tho test of tbe 
right of capacity to offer religions oblations 
\ Dayabhaga School whereas 

in the Benares School the test is propin. 
qnity. Onlyinoompetitione between persons 

of the same class is the matter determined 
on tbe footing of religions efficacy. As I 
have said the Jodge in the Coarb below 
hw relied for decision of the qaestiou on 
the Kamalkara as an anthority in the 
Benares &hool. In Ghosh's Vivada Tandava 
of Kamalkara. p. 1H2, in dealing with sno. 
ce ssion to stridhan it is stated as follows • 

n <1®69-T0) 18 M I A 

fi'‘»>erS3e4 
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Id default of the husband, the estate is obtained 
by bis near reUtloo beglnnlog with the lanfuUy 
married wife and daughter etc., as prescribed in 
the te^t of YagnaTalkja in the rule about sueces* 
sion to sonless men. According to Vijyaueshwara 
it is taken by the husband’s wife, her co*wife’s 
daughter and the maiden daughter of the co^wUe. 


It is cootended by Mr. P. B. Das that 
Katnalakara has not been correctly under- 
stood aud that although it would appear 
that Yagnavalkya's text (which U a text 
dealing with auccession to males) is relied 
upon it is for a limited purpose and is not 
adopted in the case of etridban generally. 
We are invited to look at p. 1145 of the 
same work where the final conclaeion is 
arrived at by applying the test of religioue 
efficacy. Again, it is argued that if the role 
as stated in p. 1142 is applied it is contrary 
to the Mitaksbara and that being so the 
Mitaksbara must prevail. Again reverting 
to Veeramitrodaya it is contended that the 
role of religious efficacy is the true test as 
will be seen by reference to Beo. 14 where 
cognates are mentioned as heirs (6. Barker’s 
Veeramitrodaya, p. 243). But when there 
IS a failure of the above.mentiooed heirs of 
a childless woman’s property, Bribaspati 
ordains : 

The mother's sister, miteroal uncle's tv U e and the 
paternal uncle’s wife, etc., are pronounced similar 
to mother : If they leave issue of the body, nor 
son (of a rival wife) nor daughter's son, etc. shall 
take the property. 


Herein, the term aurasa or ''issue of the 
body" both sons and daughters are in- 
cluded : for they debar all (other heirs) and 
the order in which they debar others has 
previously been mentioned; and then ex- 
plaining what Manu declares, the meaning 
of the term son as not being in apposition 

with the term aurasa, proceeds: 

HcQoe on the failure of heirs down to the 
daughter’s son first the aurasa inherits, after him 
bis 6008 and grandsons. For it Is proper that 
fuccessioD should devolve on them Inasmuch as 
they are competent to present plnda and are liable 
to discharge debts, etc. 

Apart from the argument on the text, it 
is ooDtended that the rule of propinquity 
upon which the plaintiff relies is a rule 
applicable to the case of succession to malM 
(and there is no reason to apply it to 
females) which is admittedly based on 
sapindaship. Mitaksbara, Ch. 2, Ss. 3 and 
4, provides. "Propinquity is the great regu- 
lating principle in determining the order 
of succession among heirs. The 
based on the following text of Manu : lo 
the nearest sapinda the inheritance be. 
longs." In further development of this 
argument the contention is that the Mitak. 


sbara used 'aapiuda’ id oue asDse only. 
Sapioda relationebip arises "bekweeQ two 
people through being connected by par- 
ticles of one body" : see 42 I A 208® at page 
217. But when dealing with the males, the 
term 'gotraja’ is used. “The wife, daughter, 
both parents, brothers likewise their sons 
gotrajas (gentilee), bandbu (cognates) a pupil 
and a fellow student" (Mitaksbara Gh. 2, 
Beo. 1, Verse 2, Mandlik’s Translation of 
Institutes of Yagnavalkya p. 220). The 
Hindu jurists in their text books deal with 
this question, and in a manner contrary to 
the argument pot forward by the appellant 
and the learned advocate does do more 
than to argue that the views which are 
thus unanimously expressed are mistaken. 
Mulla’s Hindu law, Edn. 8, Bee. 147 deals 
with the matter in these words : 

If there be none of these, in other worda, 1! the 
woman dies without leavlog issue, her etrldhana, 
if she was married in an approved form, goes to 
her husband, after him to the husband's heirs In 
order of succession to him. But if she was married 
in an unapproved form. It goes to her mother and 
then to her father and then to the father's heirs. 

If this statement of the law be correct 
the matter is conolnded against appellant- 
defendants 4 and 17. It also defeats the 
case of the other appeUants-defeodantB 1 
and 2, who claim through Dbanukdbari, 
as it is clear that amongst the heirs of the 
father would .be the co-widow under tbs 
text of Mitaksbara, Ch. 2, 8. 11, plaoita 8, 


9 and 11. 

8, A woman's property bss been thus described. 
The author next propounds the distribution of it. 
9. If a woman die 'without issue' that is. leaving 
no progeny, in other words, having no daughter, 
nor daughter's daughter, nor daughter's son, nor 
son, nor son's son, the womau'a property, as above 
descHbed, shaU be taken by her kinsmen, Qsmdy 
her husband and the rest, as will be (forthwith) 
explained. 11. Of a woman dying without issue as 
before stated, and who had beoome a wife by any 

of the (our modes of marriage denominated Brahma 

Ao .... the property of a oblldless woman goes 
to her parents, that is to her father and , 

These passages are taken from Stokes 
Hindo law books, pp. 460, 461 wcfe 
adopted by their Lordships of the Jadicial 
Committee of the Privy Council in 33 I A 
176^ at p. 187. This case is a direct autho- 
rity against appellants 1 and 2, the deoi. 
sion in the case being that a co.widow is 
eotitled to succeed to the stridhan of a 
widow dying without issue in preference to 
her husband's brother or brother’s son. 
Their Lordships agreed with the learned 
editor of the Vyavastha Chandrika and 
Lord Davey at p. 197 of the Report sta^ 

7. Bal KesBerbsl v. Honarej Morarjl, (1906) 30 
Bom 481 = 33 I A 176 (P C). 
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that ''the words 'and the rest* therefore 
most meant or ioclader the other relations 
of the husband or father/* The case is also 
important for onr purpose for their Lord, 
ships of the Judicial Committee of the 
Privy Council refer to Kamalakara. As is 
already pointed out there is no dispute, the 
problem in this case as to what the nearest 
relation of the father being the same as 
the nearest relation of the baeband. The 
author makes this observation at p. 142 of 
his work : 

When the marriage is in an unapproved form, 
the strldbao goes lo defauU of Issue not to the 
husband and bis heirs bot to the mother, father, 
and father's heirs*»t he soocesslon after the father 
would be tbe deceased woman's brother, brothet'a 
SOD. stepmother, eister, sieter's son, grandmother, 
paternal uncle and her father's other sapindas 
samanodakas and bandbue. 

This statement, it is argued, ie incorrect 
as the Mitakshara uses the word 'sapindas* 
only, and not 'heirs' and Veeramitrodaya 
as we have seen the worda 'nearest rela. 
tioos.' Tbe Mitakshara in dealing with 
succession to males provides : 

The wife and the daogbtera also, both parents 
brothers likewise and their sons, gentiles, cognates, 
a pupil and a fellow stodeot. (verse cxxzv). "On 
failure of tbe first among these, the next in order 
is indeed the heir of the estate of one, wbodeparted 
for heaven leaving no male issue'*. 

This role extends to all (persons and) 
classes (verse cxxxvi, Colebrooke, Ch, 2, 
See. l). Belianoe was placed on SaTkar*9 
Eindu law, Edn. 7, p. 630 where dealing 
with succession to stridhan this statement 
is made : 

It should be notloed that the neatness or pro* 
plnqoUr 1« the principle on wbiob the order of 
sQccwioo ie worked out In the WUkshara. Hence 
the relatione ate to a womao'e propattv in the 
same order in which they would become heirs to 
her bueband or father or mother : 82 Bom 409.^ 

Again Malla, Edn. 8, p. 27 in this oon. 
nectioD states : 

Under tbe Mitakebara the right to Inberltaritas 
from propmquity that is proximity of relation* 
ship 

aod relies apoD the aathority of 5 Bom 
110 et p. 121. There being no differeooe in 
prinoiple between marriage in an approved 
form or an nnapproved form ezoepting that 
in the former sucoession ie traced throngh 
thehneband. in thelatterthroagh the father 

end therefore raises the same problem as 
I bays just statod* The statomont by tho 
same author ' that it deaceods in tbe same 
way as if it had belonged to tbe hnsbaod 


a. Janglubsl v. Jatha Appajl, (1908) 83 Bom 
— 10 Bom L R 823. 
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himself* is relied Qpon;$^^ Sarkat*s Hindu 
Law, p. 832. Again, Shyama Cbarao Sarkar 
00 Vyavasta Cbandrika, Vol. II, page S39, 

dealing with suoceasion to stridhan states : 

So according to his own exposition in the case 
of tbe 'women being married In the Brahma, 
Daival, Asura, etc. form/ if there be no husband 
there then such of tbe abovemeotioned heirs as are 
nearest to her in bis family succeed In due order, 
and 

in tbe ease of her being married in tbe asura. etc. 
(unapproved forms of marriage] If her father do 
not exist then such of tbe aforesaid heirs as are 
nearest to her in her father's family socceed indue 
order. 

Likewiee, Banerji in bis Hindu Law of 
Marriage and Stridhana (Tagore Lectures, 
Edn. 5, page 424) makes this statement : 

In the absence of any provision In the Afitak* 
ehara for determlolog tbe order of proximity 
among the husband's (father. In the present case) 
sapindas, we torn to tbe Veeramitrodaya, a work 
of high authority In tbs Benares school. But tbe 
work does not help much. Tbe order of succession 
there is difieraot from that in tbe Mitakshara as 
far as there are express provisions In both and 
where tbe express enumeration of heirs in the 
latter treatise stops, Veeramltrodejadoes not carry 
it much farther. 

Then dealing with sueceasion as to 
enumerated heirs observes : 

Tbe order of succession is no doubt In accor* 
dance with tbe text of Bribaepatl. And there Is 
this additional argument in bis favour that it is 

5^ given in tbe Vyavabara Mayukho, 
IJk. \tV, Seo. X "80**) and theSmrityChandrika 
(Ch. IX, Seo. Ill **86"1. But being In conflict 
with that indicated by Vigyaneshwara it caonot 
be accepted as law in tbe Benares School which 
reoognlxes tbe Veeramitrodaya only when it is not 
contradicted by the superior authority of the 
Mitakshara, 

Then obsorying that it would be useless 
to refer to tbe Bengal authority for elaci« 
dation of the point, as the founder of the 
Bengal School controverts almost every 
doctrine of tbe Mitakshara on tbe subject 
states that according to Kamalkara the 
nearness of sapindas in tbe above rule of 
Vigyaneshwara is to be determined by the 
nile given in the Mitakshara for tbe devo. 
lotion of tbe property of a male owner 
dying without male issue. The same learn, 
ed author relying upon West and Bubleri 

P' quotes this passage : 

This cplnion seemi to be based on the ooosldera^ 
Uon that as sapindas inherit only through the 
husband they visually succeed to properly comlug 
from him and that consequently they must In- 
herit in the order prescribed for the saoeesabn to 
a male's estate. 

The same learned author is of the opinion 
that Kamalkara being entitled to be foU 
lowed as an author in the Benares SohooL 
when lb ts not in oonBiot with that of any 
higher authority has its further recom- 
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mendakion being simple as it makes the 
order of succaBsion to stridban correspond 
after a certain point to that applicable to 
mans property and if that were not Vig. 
yaneshwara s meaning, and if ho had not 
referred to this known order of succession 
after the husband, he would, in all proba* 
bility, have been explicit. The text of 
Kamalkara has already been referred to in 
Ghosh 8 Vol. II, page 1142 : 

In default of the husband the estate is obtained 
by his near relation— as prescribed in the text of 
Tagnavalkya in the rule about succession to son* 
less moD« 

The argument that Yagnavalkya was 
nsed by Kamalakara merely for the purpose 
of bringing into the succession the wife and 
daughter is one which, in my judgment, is 
not justified and certainly is not supported 
by authority, although in support of this 
argument it is contended that Kamalakara 
does not incorporate the whole of Yagna* 
Talkaya but relies upon this for support on 
the particular point only and in that sense 
has not stated what he is supposed to have 
stated by oertain learned authors including 
Banerji on Hindu Law of Marriage and 
Stridban. Beliance was also placed opon 
Mayne's Hindu Law, Edn, 9 at page 979 
where the author dealing with this subject 
observed that in either case (a maiden and 
woman married in an unapproved form) in 
default of the specifically enamerated heirs, 
the estate goes to the sapindas of the 
parents or husband as the case may be. 
The term ^nearest relations of the parents' 
in this context means 'sapindas of the 
father,' and proceeds to state "so, it was 
held that a sister (father's daughter) sis- 
ier'e son (father's daughter's son, etc.)" (seo 
table at p. 636.a). It is argued by Sir Sul- 
tan Ahmed that if the meaning which is 
sought to be attached to the word 'sapindas' 
by the appellants is adopted reference to 
the table at page 836.a of Mayne's work 
would be erroneous. Again, Macnagbten 
deals with the question in the following 
way at p. 36 of his Hindu Law, Edn. 2 : 

To such property left by an unmarried woman, 
the bolrs arc her brother, her father, and her 
mother successively, and failing those her pater- 
nal kinsmoD in due order. 

As regards the authorities Mr. Las,^ in 
the first place in support of bis contention 
that the point is to be tested by the capa- 
city to offer funeral oblations, relies upon 
the case in 6 Beng L R 15*® where the 



10. Guru Oobinda Sbaha Mandal t. Anand La 
Ghose, (1870) 6 BeDgLR 18^13 WR49(PB). 


^n, and the Full Bench of the Oaloutta 
High Court dealing with the point made 
this observation at page 39 of the report • 

We wish to draw particular attention to it as an 
instance of the extreme solicitude evinced by the 
author of the Dayabhaga to provide foe the fiplrl- 
tuai welfare of a deceased proprietor. Again when 
we come to look at the internal arrangement of 
each of these classes, ao far as the details of anch 
arrangement are aotnally given io the Dayabhaga^ 
we hnd that the same principle ia always kept in 
view. Thus among the sapindas, those who are 
oompetenk to oflet funeral cakes to the paternal 
ancestors of the deceased proprietor are invariably 
preferred to those who are competent to offer enoh 
cakes to hU maternal ancestors only; and the 
r^n assigned for the distinction is that the first 
kind of oakee are of enperior religions efficacy Itt 
comparison to the second. Similarly those who 
offer larger number of cakes of a particular 
description are Invariably preferred to those who 
offer a less number of cakes of the same descrip- 
tion; and where the onmber of snob cakes U equal, 
those that are offered to nearer ancestors are 
always preferred to those offered to more distant 
ones. The same remarks are equally applicable to' 
sakulayas and aamanodakas. 

It is said that this is a true rule, bub 
there was an attempted departure from the 
rule in 24 W B 229,^* but the matter, it is 
argued, was put right in the later Full Bench 
deoieion of the Calcutta High Court in 9 
Cal 563*^ where it wae held that the 
brother's daughter's eon is a sapinda, and 
LB therefore a preferable heir to the great- 
great.great grandfather's great-great-great 
grandson. But these oases were cases of 
Dayabhaga or the Bengal School of the 
Hindu law in which admittedly the final 
test is capacity to offer funeral oblations.. 
Defendants 4 and 17 gain no support from 
these cases. In 36 Mad 116^^ there was a 
contest betwooD the daughter of a oo.wife 
of a deceased woman married in one of the 
approved forms and the sapindas of bet 
bnabaod such as his father's brother's son. 
It was held, relying upon Kamalakara, that 
nearness wae to be determined by the rule 
given in Mitakshara in regard to succession 
to the property of a male who died without 
descendants and consequently first the 
wife, i. e.'tbe rival wife of the deceased, 
snoceeds, next the daughter, i. e. the decea- 
sed step.daughter and so on. In 37 Mad 
293** it was held that the brother s widow, 
although a gotraja sapinda, was not eutitled 

ll.Eashee Mohon Boy v. Rai Qobind Chuoker- 

buUy. (1876) 34 W R 839. 

13. DIgumter Roy Chowdury v. Mott Lai Bundo- 

padbya, (1883) 9 Cal 663=13 0 L R 30i 

13. Kama Pillal v. Slvabhagyathaehl, (1913) 36 

Mad 116=13 1 0 198=31 M L J 850. 

14. Kanakammal v. Auaiithamathi Aaimal,(19l6) 

3 A I R Mad 18 =35 1 C 901=37 Mad 393. 
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to succeed as an beir under the Madras 
-system of inberitaDce^ In a later decision, 
ID 38 Mad 45,^^ it was held that tbe rule 
that ID the case of succession to stridhan 
property a daughter inherits as sapinda 
where the succession is to be traced through 
the father or the husbaud, applies also to 
tbe case of a wife or widow. Sondara 
Ayyar J. deliyeriDg tbe judgment of the 
Court stated : 

We see do reason for Dot accepting tbe Tiew of 
tbe Bombay High Court io 86 Bom 3S9i^ that tbe 
sapindas, both of tbe father and mother, must be 
underetood to mean tbe same poreooe as tbe 
mother becomes a member of the father's family 
on her marriage. In this view, tbe defendant, as 
the wife of tbe deceased maiden's father, would be 
a nearer beie than tbe plaintid (the maternal aunt 
of the deceased maiden). 

This is a direct authority against tbe 
argumeut of defendants 1 and 2 who depend, 
as I have already stated, on tbe exclusion 
of the CO. widow Bbagwat Euer for tbe par* 
pose of establishing their title to the 10 
annas 8 pies through tbe transactions of 
Cbanokdbari who claimed to be the next 
in snocession to Ramdolari. It is also in* 
<directly an authority against the other 
appellants represented by Mr. P. B. Das 
unless ho could successfully eontend that 
Eamalkara introduced the rule laid down 
by Yagnayalkya merely for tbe purpose of 
patting in wife and daughter. In 43 Mad 
'32^^ the conflict was between the father's 
-paternal uncle's son and father's eister. 
^be question discussed was what was the 
‘nearest relation? After referriug to tbe 
text Napier J. in deliyering tbe judgment 
of the Oourt dealt with the argumoDt that 
the decision reported in 38 Mad had 
'followed the decision in 36 Bom 339,^^ and 
was wrong in doing so as the Bombay 
High Court had acted upon Veeramitrodayap 
a work which is not followed in Madras, 
'but pointed oat in answer to this argument 
that the learned Judges of tbe Madras 
High Court, aibhough not expressly follow, 
ing tbe language of Veeramitrodaya. which 
was definite on tbe subject, proceeded by 
way of analogy and arriy^ at the same 
result. 

The argument on behalf of defendants 4 
•and 17, as will be seen from the above 
oonsiderations, has always been rejected. 

15. Eamala Bai y. Bhagirathl Bal. (1916) 8 

AIR Mad 936=16 1 0 989=88 Mad 46=98 

M L J 618. 

16. Tokaram y. Narayan. (1919) 86 Bom 889=14 

1 0 498=14 Bom L B 89. 

17. Sandaram Pillai y. Bamasamia Filial. (1990) 

7 A I B Mad 788= 63 I 0 891=48 Mad 39. 
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Tbe authorities, so far as they dealt with 
tbe specific points, are entirely against the 
appellants. The argument is supported 
neither by authority nor by tbe antborita* 
tire authors of the text books, who are 
unanimous that sapindaship in tbe case 
sneb as we have before us and in the case of 
succession to males depends entirely upon 
the same rules. Tbe argument, although 
attractive in some of its aspects, is one 
wbiobcaDoot be accepted. In my judgment, 
therefore the iearoed Subordinate Judge in 
tbe Court beiow was right in rejecting it, 
and tbe appeal, so far as these defendants 
are ooncarned. fails. That disposes of appeal 
No. 69 of 1933 in favour of tbe plaintiffs. 

The next case is by the appellants who 
are defendants 1 and 2 in tbe action. They 
do not now press their claim which was 
given up at the end of the argument accep* 
ting the Subordinate Judge's conoInsioD 
that the decisions in tbe suits commencing 
in 1907 did not operate as res judicata, and 
that tbe principal property in dispute, tbe 
Lakhaipur mokarrari, was Baohu's separate 
property. Tbe remaining claim is as to 10 
annas 8 pies share which, as I have already 
pointed ont, depende upon tbe right of 
Dhanukdhari to succeed as heir after Bup* 
kali, the junior wife of Mababir Pras^ 
Singh, to the exclusion of Bbagwat Euer, 
the co*widow. One of the contantions is 
that Veeramitrodaya (Barker, at para. 15, 
p. 244) deals with wife and daughter of tbe 
propositus and therefore tbe passage could 
not bo of any assistance to those who con* 
tend that the co.wife is entitled. But it is 
to be observed that Ghosh, in his Principles 
of Hindu Law, at page 1142, expressly men- 
tione 00 . wife. It is further argued that the 
mention of '‘pareata" in the Mitakshara 
does not inoluda etep.mother. In 38 Mad 
45,^^ a case to which I have already re. 
ferred, this point was expressly decided 
against the contention now pat forward , 
80 also the case in SO Bom 333^® is a direct 
authority^ on the point. Also by reason of 
the decision at which I have arrived as 
regards the respective claims of Sia Praea^ 
and Knar Sorabjil Protap Sabi, the right 
of Dhannkdhari Prasad to exclude Bhag- 
wat Euer, the co-wife, is necessarily decided 
against the contention. This appeal there, 
fore so far as it relates to the claim of 
10 annas 8 pies share of the property, 
through Dhanukdhari, fails. 

18* Krishna Bal v. Shclpati, (X906) 80 Bom 988 = 
8 Isom Xi R I9« 
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The next questions to be disposed of are 
the endowments of Bacbu and Bhagwat 
Kuer. Bacbu during bis lifetime in 1873 
endowed a temple at Ajodbya in Faizabad 
with six villages and also with Bs. 40,000 
in cash: this was on 2Dd September of that 
year. Bachn constituted himself tbe mat* 
walli and provided for the devolution of 
tbe office after bis death. Mababir Prasad 
Singh held the office after the death of 
his father Bacbu and on Mababir'a death 
Dulhin Bhagwat Kuer remained in office 
till her death. Plaintiff 1 in the principal 
suit claimed the office of mutwalli as the 
nearest of kin. There was a farther trans* 
action by Mababir Prasad by which he 
sold sis of the villages of tbe Lakbaipur 
mukarrari estate to the Tbakurji on 21st 
March 1884. Bhagwat Euer, when in poa. 
session, purporting to act under tbe provi* 
sion of the will of her husband, dedicated 
by six deeds, properties of which she was in 
possession through the wakf. These transac* 
tions were of 7th March 1900, 19tb May 
1905, 10th February 1906, 3rd November 
1913 and 29tb June 1924. This last dedi* 
cation was, as the Judge in tbe Court below 
has pointed out, merely a ffctitious endow* 
ment for tbe purpose not of the wakf of 
defendants 1 to 3. OD2od July 1924Da]bio 
Bhagwat Euer purported to change the 
order of succession to the office of mat* 
walli and provided that after her death 
defendant 1 must be tbe mutwalli. The 
right of Bacbu to endow tbe property is 
not disputed and tbe Judge has decided 
accordingly. As regards the mutwalliship, 
Mababir, it has been pointed out, remained 
a mutwalli daring bis lifetime. As will 
be seen from tbe genealogical table, Maba* 
bir was tbe last of tbe male line of Bacbu. 
The deed of endowment dated 2Qd Septem* 
her 1873 provided ; 

As long as I live tbe taullat and managemeDt of 
the wakf properties shall remaio vested id zne 
personallr and thereafter it eball be vested in mj 
600 Babu Mahabir Prasad Singh and after him It 
ehall continue from generation to generation, to 
be vested in tbe eldest son found fit in tbe line of 
each of mj children one after another, both in tbe 
male and female lines. 

There was neither male nor female issue 
surviving and the line of succession laid 
down by Bacbu came to an end. The right 
of management therefore reverted to the 
founder or to his heir. Mahabir Prasad 
made appropriate provisions by which the 
mutwalliship should go to his descendants, 
male and female and Bamdulati therefore 
on her birth was entitled to the office. It 
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was the opinion of tbe Judge in tbe Court 
below that that being so, the right agaim 
reverted to Bacbu, the founder, or his heir, 
and both of them beiog dead it devolved 
upon Dbanukdbari Prasad Singh, who un* 
aware of bis right, failed to take action. On 
the Bndings at which I have arrived, and in 
the events which have happened, a right 
would devolve upon Sia Prasad Singh. But 
again this right was not exercised by him. 
No one being nominated nor coming vrith* 
in tbe line constituted by tbe founder, the 
parties in these proceedings can eatablieh 
no right to tbe mutwalliship. Tbe learned 
Judge relies upon the deed of gift by Knar 
Sorabjit Protab Sabi to Dolhin Bhagwat 
Euer admitting Dolhin Bhagwat Euer's 
right as mutwalli of this endowment and 
making no claim to the office himself and 
also upon the fact that defendant 1 can only 
lay claim through Dbanukdbari. Dhanuk* 
dhari did not exercise his powers aud again, 
as there was nothing to show that Bhagwat 
Euer was nominated, she bad no power to 
nominate defendant 1. 

One of the points put forward by the ap* 
pellant however is that rightly or wrongly 
Dulhin Bhagwat Euer was in possessiou 
and therefore obtsined a right to nominate 
by adverse possession. She however was in 
possession as executor of the will of her 
husband and for a limited estate also. This- 
question of adverse possession was not 
pleaded nor decided in tbe Court below, 
depending as it does on questions of fact 
such as tbe claim of the persons to whom 
I have referred either to nominate a line of 
holders of the office or to claim the mot. 
wallisbip themselves. In my judgment the 
oonteotion of adverse possession cannot 
now be entertained. Tbe learned Judge has 
disposed of tbe matter on the oonolosion 
that none of tbe persons enumerated was 
entitled to bold tbe office of mutwalli of 
tbe properties endowed by Bacbu, and, as 
tbe claims made in the suits were not 
claims for appointment to the office by the 
Court, it was sufficient to bold that none 
of tbe olaimants were entitled in these suits 
to succeed. 

There remain two other questions to be 
determined, first as to the validity of the 
endowment by Dalbin Bhagwat Euer, and 
secondly, the claim by defendant 1 to tbe 
office of mutwalli. The Judge iu the Court 
below has held that the endowments were 
beyond the power of Bhagwat Kuer. The 
question therefore as to the mutwallisffip* 
does nob arise. It is obvious that u the- 
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Judge is right as regards the validity of 
the eadowrceot, the secood question does 
not arise. These endowments, as I have 
already said, are of 7th March 1900, 19bh 
May 1905, 10th February 1906, Srd Nov^ 
ember 1913 and 29 bh June 1924. Reliance 
wae in the first place placed upon the will 
of Mababir Prasad Singh which in para. 5, 
after referring to tbe dedication by Maha. 
bir’s father of considerable property to 
Sri Thakorji installed in tbe temple at 
Ajodhyaji provides : 

5. My father has dsdioated cooaiderable property 
to six Tbakurji installed at the templs at Ajodbja 
for purposes of raj-bbog and charity and be also 
has executed a wakfBama. It is mj wish also to 
do ooe or two acts of dbaram to perpetuate my 
same and fame, and this is kuown to my both 
wItos. If I fail to fulfil my desire during my life* 
time I autborizo my wives who might survive to 
fulfil this desire of mine as set forth in para. 3, 
and tbe wakfoama. eto. which might be executed 
by them for this obaritable act ehall be operative 
and efiectoal to tbe same extent as tbe one which 
might have been executed by myself. 

The translation befora as omits tbe words 

one or two acta of dbaram*' which are 
taken from the translation by the Sabordi* 
Date Judge which all parties admit as cor. 
root. Under that clause of tbe will (which I 
have just read) and by reason of the gene- 
ral law it is contended that Bbagwat Euer 
had power to make these endowments. The 
law oD^ the subject Is expressed by their 
Lordships of the Judicial Committee of the 
Privy Council in 49 I A 883*® at p. 394, 
thus: 

In thalr Lordships' opinion the Hindn law re. 
cognizes the validity of the dedioatlon or aliena* 
tioD of a small fraction of tbe property by a Hindu 
female for tbe codUquoub benefit of the soul of the 
doeeased owner. 


Against tbe argnment in support of tbe 
yalidity of tbe endowment, it is contended 
first that tbe provisions of the will are too 
▼ague; 26 I A 71.*® The first of the dooo. 
ments of 7tb March 1900 meotions no less 
than five acts of charity, and it is conlen. 
ded that if she bad power to make the en. 
dowments of fractions of tbe property, she 
bad exhausted that power completely by 
some of tbe purposes for which the endow- 
ment was made^admiltedly about one. 
tenth of the whole property being the 
wbjeot of these endowments. Again, in the 
dedication of 1906 a statement is made ‘*by 


19. Sardar fiiugh v. Kunj Bebari Lai, (1939) 9 

SOT (P C)» 


way of carrying out my husband's wish/* 
In this case tbe property endowed was of 
the value of Bs. 40,000 and it Is contended 
that if this was tbe trne purpose, the pur- 
pose had already been carried out by tbe 
earlier dedication of 7tb March 1900. For. 
ther in tbe document of February 1906 
Bbagwat Kuer purports to create more en- 
dowments on the ground that tbe proper- 
ties already endowed were not sufficient to 
defray all tbe expenses of the temple and 


she denied that toe two documents of 
March 1900 and of May 1905 were acts by 
which she carried out the object of perpe. 
tuatiog the memory of her husband. It 
would appear that the authority, it it was 
the authority of her husband upou which 
she was relying, had long since been ex. 
bauated, and it is impossible to oontend 
that tbe lady was acting onder the general 
rule of the Hindu law which would entitle 
her to dedicate a small fraction of tbe pro- 
perty of her husband for tbe benefit of his 
soul. It must be remembered her interest 
was limited, and no valid reason is put for- 
ward to support the transaokion to which 
I have already referred quite apart from 
the documents of 1918 and 1924. It is 
frankly conceded that the purpose of tho 
1913 endowment was for a patbsala at 
Ajodbya which she herself bad ioaugura- 
ted. No meutioD is made of her husband 
and therefore it is impossible to say that 
fihe was continuiog to carry out tbe autho- 
rity of her husband under tbe will. Tbe 
other deed suffers from the same infirmity. 
Agdio in this transaction a property of the 
value of Rs. 40,000 was transferred. 

The Jndge in tbeOonrt below has held that 
the antbority in tbe will was vague and void 
for nneertainty and that tbe endowments 
were not in accordance with tho authority 
snob as it was, given onder the will. For 
that reason it was held that tbe endow- 
ments were inoperative against tbe plaintiff 
in tbe principal action. It is not an unrea- 
sonable view held by tbe Subordinate Judge 
that the purpose of these transaotioDs was 
to benefit defendant 1 Baghaba Burendra 
Sabi whom she adopted in 1906. In my judg- 
inent the learned Jndge was correofe in this 
view. The decision on all these points being 
against tbe appellants the result is that all 
tbe appeals fail and must be dismissed with 
costs to tbe respondents being plaintiffs 

VT®' * *** principal suit 
No. 88 of 1982. There will be two seta of 
hwnng fees, one payable by the appellanta 
ID Appeals Nos. 62, 63, 64 and 69 of 193& 
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aad the other payable by appellaots m 
Appeals Nos. 139 and 197 of 1935. 

Agarwala J«— These sis appeals which 
have been heard together, arise oat of 6ve 


i. i.Bi 

salts which were tried together by the Sab. 
ordinate Jadge of Gaya. The followiag 
genealogical table will explain the relation, 
ship of the principal parties: 


I 

Hand Prasad 


BAEBTAUR 

I 


I 

Pannessar Singh 

Biswanatb 

I 

Tirbenl 

I 


I 

Jagatpati 


I 

Eallasbpati 


I 

Znderjit Eaer 
= Hit Naraln of Tikari 


) 

Sr! Kisbcn 
d. 29-7.1872 
= Kamalbas 
d. 7-9.1099 


I 

Eamkewal 
Euer 9 
Tamkobl 
d. 26-M9X3 

I 


I I i_ 

Baeha Jugal Eishore 
d. 9.2 1674 d. 6.7.1872 
I Aoandji 

Mababir d. 4.8.1904 
Prasad 

d. 21-6.1894 = (1) Bbagfvat Euer 

d. 199.1925 
I (2) RnpkaU 

d. $-M899 

I 


Gobind Singh 

Bulak 

I 

Ram Prasad 

I 

Babl Prasad 

I 

6U Prasad 
= Nauratan Ettae 


I 

Ram Eisbnn 
(adopted hj Hit Naratn) 


I 


RajkiBborl 
d. 1937 


Ramracbya 

Dhanukdharl 
d. 19-34998 
s Bhagwati Enee 
d. 17-114928 

I 


Bamdolari d. 1895 


I 

SanjU 

(died before 1894) 


I 

Sara b jit 
d. 1934 

I 

Cbatterpaii Pratap. 


Laobmi Eaer 

I 

daughter 

ss Mabaraj Kumar 
Qopal Saran Narain Singh 
Sayeeda Kbatun). 


Rajesbwarl Eaer 
=3 Janardan Narain 
Singhi 


In 1663 Inderjit Euer, daughter of Tir- 
beni Singh and wife of Mabaraj Hit Narain 
of Tikari, made a grant known as the 
Lakbaipore mnkarrari to Baobu Singh, one 
of the three sons of Jagatpati Singh, who 
wae one of her two brothers. At the time 
the grantee was a member of an ondivided 
Hindu family consisting of himself* bis two 
brothers, Sbrikisbun and Jugal Eiehora 
and Ramracbya Singh, one of the sons of 
Eailashpati, brother of the grantee's father. 
In 1861 Ramracbya separated from Jagat. 
pati's branch of the family taking with 
him a half share of the ancestral properties 
but DO share in the mukarrari. Jugal 
Kishore died on 66h July 1872* and Sri- 
bishuQ on the 29tb of the same month. 
Baohu, the grantee of the mnkarrari, died 
on 8tb February 1874, after obtaining 
BUCcesstOD certihoates empowering him to 
collect the debts doe to his brothers, Jugal 
Kishore and Srikishnn, respectively .Kamal. 
bas Ener, widow of Srikishnn, and Raj. 
kisbori Koer, one of his danghters, had 
not opposed Baobu Singh’s application for 
a snccession certificate in respect of the 
debts of Srikishnn and received from him, 
the widow a maintenance grant, and the 


daughter an absolcte gift of certain pro- 
perties. The application however so far as 
the debts of Srikishnn were oonoerned, was 
opposed by his other daughter, Bani Bam. 
kewal Eaer, and so far as the debts due to 
Jugal Eisbore's estate were oonoerned, by 
the latter’s widow, Anandt Ener. They 
denied that Srikiehun and Jngal Eisbore 
were joint with Baobn at the time of their 
deaths. The matter was decided in favour 
of Bachu Singh and after the latter’s death 
his son, Mababir Prasad, made a mainten. 
ance grant to Anandi Euer by a deed dated 
17th May 1874. Bani Bamkowal Euer 
however challenged the decision by inetita.^ 
ting Title Suit No. 163 of 1800 against 
Mababir Prasad claiming her father's share 
in the ancestral properties. No claim was 
then advanced with regard to the mnkar. 
rari properties. The snit was compromised, 
Bani Bamkewal Ener admitting Mababir 
Prasad’s title and receiving three village 
from him. Bajkishori was impleaded in 
this suit. She and Sarabjit Pratap Sahi, 
son of Bani Bamkewal Euer, who was than 
a minor, and his elder brother, were partiea 
to the compromise. In the result tbew 
disputes terminated in the widows of SrU 
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kishnn aod Jagal Eisbord, and the dee. 
cendante of the former, admittiog that 
SrikishuD and Jugal Kishore died in a etate 
of joiotoess with B&cba and that the 
latter's sod bad succeeded to the joiot 
family properties. But the Lakhaipore 
mukarrari was not the subject-matter of 
those disputes. 

Mahabir died oc 21at June 1894 leaving 
two widows Bhagwat Eoer and BupkaU 
Euer. Oo 11th October 1894 the latter 
gave birth to a daughter, Ramdulari Euer, 
who died on Srd June 1895. Bupkali died 
OD 8tb January 1899. Eamalbas, widow of 
Srikisbun, died ou 9tb September 1899, 
Anaodi Suer, widow of Jugal Kishore, on 
4th August 1904 and Bbagwat Euer oo 
19th September 1926. Uoder the will of 
Mahabir Prasad hie estate was given to 
his widows successively for life, and his 
daughter, Bamdulari, on her birth became 
entitled to the reversionary estate. The 
various olaimants to these properties are 
the parties to this litigation and the prin. 
oipal question on which they are at issue, 
is as to who ultimately inherited the estate 
which Bamdulari obtained under the will 
of her father, Mahahir. The parties are all 
agreed that the estate of Mahabir vested 
in Bamdulari oo her birth and that on 
her death it passed to her mother, BupkaU 
Euer. The cooteotion of Bagbava Surendro 
Bahi and bis son Hari Sureudro Sabi, who 
are plaintiffs in Title Suits Nos. 40 and 41 
of 1932 and defendants in Suita Nos. 30 of 
1930 and 38 of 1932, is that on the death 
of BupkaU Eoer the estate of her daughter 
Bamdulari passed to Dhaoukdhari, who 
was at that time the nearest reversioner to 
Bamdulari s father, Mahabir, the latter's 
eenior widow, Bhagwat Euer, being excluded 
from inheriting the estate of herstep^daugh* 
ter. This contention was oballenged by Sia 
Prasad who instituted Title Sait No, 38 
of 1932 and by Sarabjit Pratap who was 
we plaintiff in Title Suit No. 30 of 1930. 
Both these persons have since died. Sia 
Prasad 8 widow, Nauratan Euer, was aob* 
stibuted in his place and Sarabjit s eon 
Ohattorpati in his place. The contention 
of the plaintiff in Title Suit No, 80 of 1930 
18 that at the time of Bhagwat Koer’a 
death he was the nearest kiusman and 
heir of Mahabir although he was a cognate 
and not an agnatio relation. Sia Prasad's 
claiin was based on the Mitakshara text 
that cognates do not enoeeed antil other 
olasses of heirs are exhanated. 

Aa between the claim of Sia Praaad, 


who instituted Title Suit No. 3B of 1932, 
and the claim of Sarabjit Pratap, who in* 
stituted Title Suit No. 30 of 1930 (and 
whose representative is the appellant in 
First Appeals Nos. 137 and 197 of 1935} 
the right to succeed to the stridhan pro« 
perty of Bamdulari on the death of her 
stepmother, Bhagwat Euer, depends on the 
question whether the claim of a remote 
agnate is to be preferred to that of a less 
remote cognate. The parties are agreed, 
and it is clear, that in the case of a maiden 
the heirs to bar stridhan are, ffrst, her 
Qterioe brothers, secondly her mother and, 
thirdly, her father. After this, it is con. 
tended by Sir Sultan Ahmed in support 
of Sia Prasad’s claim, that the heir to the 
deceased maiden’s stridhau is the same 
as the heir to her father's property. In 
support of the claim of Sarabjit Pratap 
however Mr. Bas coutends that the next 
to the stridhan is not the father's heirs 
but his nearest relation. Mr. Das founds 
his contention on the text of Mann, Cb. 9, 
verse 187 : ‘*The property of a near aapinda 
shall be that of a near eapioda,” as ex. 
plained by the Privy Council in 41 I A 
290* at p. 297, and in the commentary 
of Virmitrodaya. The Mitakshara divides 
eapindas, or blood relations, into two olasses, 
gotraja eapindas and bhinna.gotra sapindas 
OP bandhus. The Privy Council pointed oat 
that while the Mitakshara uses the word 
sapiuda in its wider sense to include aU 
blood relations (i, e. all persons having 
particles of the same body as the deceased) 
it lays down roles for the limitation of the 
sapinda relationship which confines it to 
blood relations within seven degrees on the 
male side and five degrees on the female 
side. Id 41 I A 290* their liordships of 
the Privy Council rejected the oontention 
that the Mitakshara uses the word eapinda 
in its narrower sense only in relation to 
marriage, ina parity and exequial rites and 
nob ID relation to inheritance. They ap-i 
proved of the observations of the Full 
Bench in 6 Cal 119*^ at p. 126 with refer- 
ence to the moaning of sapinda in the 
Mitakshara : 


Having taken great pains in accurately defining 
the word sapinda’ in the beginning o( hie work, 
and haviDg once eald in clear words In the paesairc 
in qutatioD that 'one ought to know that wherw 
ever the word aapioda is used there exists (between 

i9 applied) a ooonexloD 
vdth one body either immediately or by descent.* 
it is hardly reasonable to suppose that the author 
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the ^ord in another part ol the work io a 
diSerent sense. It U a well onderstood role ol cod* 
Bt^ctioD amongst the authors of the Institutes of 
Hindu Law, that the same word most be taken to 
have been used in one and the same sense through* 
cot a work, unless the contrary is expressly in* 
dicated. 

With regard to tbe saccessioo to etridbao 
property tbe Mitakebara cites a test of 
Yagnavalkya that if it be the property of 
a woman married in one of tbe ortbodos 
forms it will go to ber daughters, and. in 
default of them, to ber husband. In tbe 
case of a woman married in an unorthodos 
form her stridban goes to ber father and 
mother on failure of ber own issue. It is 
common ground that tbe rules relating to 
jthe succession to stridban are the same in 
|tbe case of a maiden who has no brothers 
and a woman married io an unortbodoz 
^form and dying without issue. A text of 
Baadbayaoa is cited in the Mitaksbara as 
regulating succession to tbe stridban of a 
maiden : 

The wealth of a deceased maiden let tbe uterine 
brothers themselres take ; on failure of them it 
shall belong to the mother; or if she be dead to 
tbe father. 

Viramitrodaya, who was a commentator 
on tbe Mitaksbara, after referring to this 
text, says: failure of tbe mother aud 

father it goes to their nearest relatione." 
Tbe qoesUoD oo which tbe parties are at 
issue is whether " relations " (sapinda) is 
here used in the sense of eapindas generally 
or whether it is confined to the meaning 
defined io the Mitaksbara. Mr. Das con- 
trasts tbe word 'sapinda' in tbe commentary 
of Viramitrodaya with reference to succes- 
sion to stridban with tbe term 'gotraja 
sapinda' used in tbe text of Yagoavalkya 
cited io tbe Mitaksbara in speaking of suc- 
cession to tbe property of a male dying 
witboot issue. With regard to tbe latter 
YagnaTalkya'a text is : 

The wife aod tbe daughters also, both parents, 
brothers likewise and their sons, gentiles (gotnias), 
cognates (bandbus), a pupil and a fellow student. 
On failure of tbe first among these, tbe next in 
order is indeed heir to tbe estate of one who depar- 
ted for hearen leaTlog no lineal male descendant 
(putra). 

The Mitaksbara, Cb. 2, S. 6, after refer- 
ring to tbe order of snccession among the 

gotrajas says : . - , 

If there be none such, tbe sucoesaion deToJres 
on samanodakas. and they must be uodcrsto^ to 
reach tbe seven degrees beyond sspindae.or also m 
far as the limit ol the knowledge and name extend. 
Accordingly Virhat Mana eays, ‘The relation ol the 
sapinda ceases with the seventh person, and that of 
samanodakas extends to the 1 4 tb degree, or. a see me 
affirm, it reaches as far as the memory of birth and 
name extends.’ This is signified by gotra. 


Mr. Das contends that eince the wor^ 
sapinda in the Mitaksbara is to be used io 
the same sense throughout aod since io 
describing tbe successioo to stridban the 
word used is sapinda and not gotraja sapio- 
das as in tbe case of succession to the 
property of a male, tbe author of the 
Mitaksbara most be taken to haye inten- 
ded to iodicabe that the two lines ol sueoes- 
dioQ were not tbe same, that is to eay, 
whereas in the latter ease gotraja sapindas 
and samanodakas have preference over 
bbiona-gotra aapindas, in tbe case of stri- 
dbao they have no such preference and the 
heir must be ascertained from among tbe 
sapindas generally by applying tbe test of 
religious efficacy. He referred to Virami- 
trodaya, Cb. V, Fart 2 (Setlor), for tbe 
purpose of shewing that this writer also 
held that tbe lines of succession in the two 
cases are different. In Sec. 9 tbe author 
explains that io the case of a woman 
married in an unorthodox form, in default 
of issue, ber stridban goes firat to bar 
mother and then to ber father, although 
tbe text mentions only father. In Sec. 11 
tbe author says: 

But when there Is a failure of tbe above men- 
tioned heirs to a ehUdlesa woman's property, Bri- 
baspati ordains .... (here follows a list of persons 
pronounced to be similar to a mother, whom some 
writers call secondary mothers): if they (tbe secon- 
dary mothers) leave no Issue of the b^y, nor son 
(of a rival wife) nor daughter's sons, nor their 
SODS, the sister’s son aod the rest shall take their 


roperty. 

It is then explained that the term 'aurasa* 
r 'issue of tbe body' includes both aons 
nd daughters, and that 'their sons' relates 
D the term 'issue of tbe body’ and sou (of 

rival wife)' and not to tbe term daugb- 
er's son " because the son of a daughter 
i not competent to offer oblations." Tbe 
utbor proceeds : 

Hence on fallora of heirs down to ihedangbter’s 
)D first tbe 'lurasa’ inherits, after him bU sons 
Qd grandsons. For. it Is proper that tbeincoesaioo 
lonld devolve on them, inasmuch as 

>mpetent to present the plnda. In their 

Bfault. the eon of a rival wife, hie son and giand- 
>n (become heirs in their order) by reason of thde 
jlng. under the circumstances, the giver ol the 

Hence on fallore of these, tbe 

tUr’s son and the rest alone, in spite of the sapln- 
w. such as the father-in-law are, by virtue of the 
xt (of Brihaepali) which Is not reconcilable in 
ay other way. entitled to succeed, according to 
leir comparative propinquity to tbe property of 
lelr motbere. sister and the rest. 

Here, contends Mr. Das. Viramitrodaya 
hews that tbe heir is to be found by ap- 
lying the doctrine of religious efficacy to 
apindas in general for among tbe seoon. 
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^ary sons" entimerated in the test of Bri- 
haspati are pereoDB who are cognates. It is 
to be remembered that, historically, ontii 
Yagnayalkya's test recognized the claims 
of cognates to succeed to the property of a 
male, in default of agnates, cognates had 
no right of ioheritance at all. Yagnavalkya 
having, in the case of the property of a 
male, postponed them to agnates, it is con* 
tended that Viramitrodaya, who was com- 
menting on and esplaining the text of 
Yagnavalkya, intended to place them on 
the same footing as agnates in relation to 
the property of a woman. In Cb. 3, Part 1, 
relating to the succession to the property 
of a separated male, Viramitrodaya states, 
in Section 3 : 

Bat in fact when a person in wbomrightSTcated 
dloe, it is proper that the property ebculd be In* 
berited by bU osar relations • . « when the owner 
o( aoy property is dead, then if he Jeaee no male 
issue, bis property is inherited by bis relatione 
such ae his wife, etc. 

There the author is clearly referring to 
the test of Yagnavalkya : **The wife, and 
the daughters also, both parents, brothers 
uterine, and their sons, gentiles (gotrajas), 
•cognates {bandhns) . , . in eupporfcofhis 
proposition that "When a person in whom 
right Tasted dies, it is'propet that the pro. 
IMrty should be inherited by his near reta« 
tiODB. Id S. 9 of Fart 2, Oh. 1, relating to 
■women’s property the author explains: 

It goes to tha mother in the first iDsUDce, and 
after her to the father, according to the ptineiple 
eat forth while explaining the term "parents" in 
the text (of Yagnavalkya), " the wife and the 
danghters also, the parents, eto.," there being no 
other text against the application of that pcinoipie 
to the present oase. ^ ^ 

_ Sir Sultan Ahmed contends that the 
citation of Yagnavalkya’e text in this con. 
text indicates that what 'Viramitrodaya 
meant was that on failure of the mother, 
the father gets the property and on failnre 
of the father it goes to the other persons 
mentioned in the text of Yagnavalkya in 
the order there given. Apparently, the rival 
olhims of a near bandhu and a more remote 
agnate to sueoeed to the etridhan of a 
maiden have never been directly in isaue 
before, bat the opposing views presented, 
respectiyely. by Mr. Daa and Sir Saltan 
Ahmed in these appeals have been advanced 
in many reported oases and have been the 
enbjeot of disoueslon by many text.book 
wntra, and the view now supported by 
Mr. Das has not been accepted. The text of 
Brihaspati on which Mr. Das relies has 
been cited by commentators whose wotta 
are aufehorities in the Bombay, Madras, 


Mitbila and Beuares Schools respectively, 
but DO text-book writer has aocepted it io 
the sense contended for by Mr. Das, and no 
Court has construed it In that sense: see 
30 Bom 431,' 36 Mad 116,^^ 37 Mad 298,“ 
38 Mad 45,*^ 43 Mad 32,^^ 13 Pat 550*^ 
and 39 Cal 319/ In all these cases the text 
of Yagnavalkya with regard to succession 
to the property of a male was applied to 
the stridhan property of a woman and no 
inatance has been cited in which that text 
was not applied. In 36 Mad 116^^ the text 
of the Mitakehara (Ch. 2, See. xi, pi. 11} 
that on the failure of the bosband of a 
woman married in an orthodox form the 
property ** goes to his nearest kinsmen 
(sapindas)'* was nnder coDsideration. The 
then learned Chief Justice said : 

The meaalDg ol the above text Is plain; It means 
that the Btcidhan property of a woman married 
according to an orthodox form who has left no 
hsoe will devolve on her husband, and on failure 
of the husband the property wiU go to blssapiudas 
lo the order laid down iu the Mitakehara with 
reference to succession to the property of a male. 
That Is to say, we have to ascertain the person 
who would sueoeed to the property as the nearest 
saplnda of the husband If the property belonged to 
him. And that Is the interpreUtion which has 
been placed upon the text whenever it has had to 
be considered. 

This view was reiterated in 87 Mad 293** 
where the learned Jndges after citing the 
passage quoted above, went on to say : 

No authority has been quoted focthosuggestlons 
of the iMrned vakil for appellant that the term 
«piiida in Milak.hara, Ch. 3. 8. 11, pl.ll. ahonld 
bo undero^d In a difletent sense to that in which 
It would be used in reference to inheritance from 
a mals» 

Again Phillips J. in 43 Mad 32*' ab page 
33 said : 

I am nnable to accept the contention based on 

ia iodgment in 88 Mad 

‘ J**® /ether's saptndas in a oase when the 
pmparty of a female is conoetned are dlflorent to 
the sapindas in the case of a male's proper^. In 

®‘ “*« contrary the sapln- 

das most always be the same. ^ 

The true constrootion of the text of 
Brihaspati was decided by the Privy Conn. 

St! *“ 

that the text is merely illustrative, enume- 
rating some of the heirs entitled to succeed 
to the stridhan of a woman on failnre of 
her husband, in the oase of a woman 
married in an orthodox form, and of her 
father, id the case of a woman married in 
an unorthodox form, and that the order of 
aaocessioa is nob indicated in that text. 
Mr. Das does not aoce pt that decision as 



654 Patna Baghava Subendba Sabi t. Lachmi Koer (Agarwala J .) A . I, R, 


authority for tbepropoBitioD that the proper 
order, in the case of succession to the stri. 
dhan property of a woman is the same as 
in the case of the property of a male. He 
relies on the fact that the claim which the 
Friyy Council upheld in that case was the 
claim of a co* widow and he contends that 
even on the view which he has present* 
ed the co. widow would eiclnde all other 
eapindas because she is the nearest sapinda 
of her deceased husband. He referred to 
S. 15 of Fart 2 of Cb. 5 of Viramitrodaya 
(Setlor) as aothority supporting the co* 
widow’s rights. In that Section the aothor 
is commenting on Manu s text disinherit* 
ing women and mentions that the only 
exception is in favour of those women 
whose right of succession has been ex* 
pressly mentioned in texts such as *'The . • « 
wife and the daughters, also, etc/’ Mr. Das 
admits that the author is actually applying 
the text of Yagnavalkya to stridban, for 
he relies on 8. 15 to defeat the claim of 
Dbaonkdbari to succeed in preference to 
Bhagwat Ener, the stepmother of Ram. 
dolari, but he contends that in para. 15 
Viramitrodaya has not applied to stridhan 
the whole of Yagnavalkya'e .text relating 
to the property of a male but only a part 
of it, namely '*tbe wife and the daughters 
also/' It is true that the text is being cited 
merely to illustrate the rule that only 
specially mentioned women have a right to 
inherit and therefore in 8. 15 the com* 
mentator cannot be held to have cited it 
for anything more than in support of the 
claims of certain women. In 8. 9, however, 
the same commentator cites the same text 


of Yagnavalkya in discussing succoseion to 
the property of a childless woman married 
in an unorthodox form. In such a case, 
according to the Mitaksbara the property 
goes ‘‘to the father/' In^ 8. 9 Viramitro- 
daya explains that by ‘^father*' is here 
meant parents and goes on : 

Amongst them also, it goes to the mother In the 
first Instanco, and alter her to the lather, ac^rd. 
Ine to the principle set forth above while explain- 
Inc tho term ‘parents’ In the text Hbe wile and 
the daughters alt«). the parents, etc. there 
no other text against tho application of that 
principle for the present case. 

Mr Das' comment on the fact that 
Yagoavalkya’s text is quoted in this wn- 
text is that it is an instance m which 
Viramitrodaya has cited in snpport of hie 
own coDclaaiona a text which is inapt for 
that purpose and therefore that it Bbonld 
not be read as incorporating into Vira- 
mitrodaya's discussion of the succession to 


a maiden’s property Yagnavalkya 'a role 
regarding enocession to the property of a 
male. That however is not the view taken 
by Eamalakara in bis Vivada Tandava or 
by other commentators. Discussing succes- 
sion to the stridhan of a woman married 
in an orthodox form Eamalakara says : 

In default of husband the estate is obtain^ by 
hie near reUtiou begioDlng with 'the lawfully 
wedded wife and the daughter, etc.* as prescribed 
by tbe text of Yagnavalkya in the rule about siio* 
ceasioD to a sonless man. 

By this passage it has been generally 
understood that in Kamalakara's view 
the succession to stridhan, in default of 
bosband in the case of a woman married 
in an orthodox form, and in default of 
father in other cases, was that the heirs of 
the husband or father succeeded in the 
order laid down in Yagnavalkya 's text relat* 
ing to succession to the property of a male. 
West and Buhler (Edn. 4, p. 485) say : 

The opinion (of Eamalakara) scemB to be baeed 
on a consideration that, ae the sapindas inherit 
only through the husband, they virtually succeed 
to property coming from him, and that con* 
saquently they must inherit in the order prAsorib* 
ed for tho succession to a male*8 estate. 

They then refer to the view now pre- 
sented by Mr. Das and continue : ^ 

But, the identity of tho wife with her hnshand 
being accepted as a leading principle of the Mitak- 
shara, the rule seems on tbe whole consonant with 
it, whereby preoedenoe in heritable relation to blm 
gives a like preoedenoe and order of succession to 
his widow. Such appears to be the role, too, 
which custom has preferred in this part of India. 

See also Vyavastba Cbandrika (Sbyama 
Cbaran Sarkar, Vol. 2 p. 539). Sir Gooroo* 
dass Banerjee in hie Tagore Law Lectures 
on the Hindu Law of Marriage and 8tri- 
dhan (9tb Leotnre, Edn. 4 pp. 383, 389) 
refers to the discussion of tbe sabjeot by 

West and Buhler and says ; 

Id this confilct of aothority it ,1s not easy to 
say which view Is correct. Bnt Eamalakara's 
opinion is entitled to be followed as authority la 
tbe Benares School when it is not in eondtot with 
that of any higher authority ; and in the present 
instinoe the rule based upon bis opinion baa the 
further recommendation of being simple, as It 
makes the order of succession to stridhan oorres- 
pond, after a certain point, to that applicable to a 
man’s property. 

Another eminent Hindu Jurist, Gopal- 
obandra Sarkar Sastri (Hindu Law, Edo. 6, 
pp. 730, 731) after citing Viramitrodaj^a’s 
comment on Baudhay ana's text .... On 
tbe failure of the mother and tbe father, it 
goes to their nearest relatione” says : 

It seams that a maiden’s status is similar to 
that of a woman married In a disapproved form of 
marriage, both being under tbe patria poUtias of 
their father. The term 'their nearest relations 
must be tbe father's relations, in the first instance 
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InABiQGch ad they are also the motber'a relatiooe, 
Eo the term Is oot to be used distributUely ; aod 
in default of such relations the relations of the 

motber alone become heirs .It sboold be 

noticed that the nearness or proploquit^ is the 
principle on 57bich the order of Euccession ie 
worked out in the Mitakeb&ra, hence the relations 
are to take a woman's property in the same order 
in which they would become heirs to her husband 
or father or mother. 

Mr. Dafi" commeot on these writera is 
that they all misuDderatoocI the text of 
Bamalakara because they made the mistake 
of direoting their attention to one passage 
of his work and failed to notice what be 
said later oxi, and that to accept their view 
ie to give samanodakas preference over 
bandbus which, he contends, is directly 
contrary to the Mitakahara rule that the 
heir to a maiden's stridban is to be looked 
for among the sapindas in the sense in 
which that word is defined in the Mitak. 
Bhara, His contention is that Kamslakara's 
final conclusion is that in default of bus- 
band or father the heir is to be found by 
applying the doctrino of religions ofijoaoy 
to the sapindas generally without reference 
to the particular class of sapindas to which 
they may belong. It is a startling eoggestion 
that so many eminent Sanskrit scholars 
aDd jorists sboold have missed wbab is so 
obvious to Mr. Das. In 39 Cal 319* tbe 
gaestion of saccesaioo to tbe stridban of a 
woman married in an unortbodox form 
was considered and although the issno did 
not arise between a cognate and an agnate 
the texts relevant to the latter point were 
faUy disonssed by Obatterjea J.. who said: 

sbara Is to be dotennined aoeording to tho well 

eVorto i relating i, the su«i! 

BloD to A mnle owoat dying without Uauoe 

SR ?**** followed in 

86 Mad 116 which has already been refer. 

red to. In this state of judicial dicta and 

the TOmments of learned Sanskrit scholars 

and jurists I have no hesitation in rejeotinc 

claim that Sarabjit is to be preferred as an 
heir to Mahabir m preference to Sia Pra. 

int T conabroed in tbe sense 

for ’w^oh he contends I shonld hesitate to 
adopt that ooDBtruction for it would inevife. 

cpsetting titles long 
feuded CD the oontirAry view. 

in bo abated 

bis eon. who are tbe 
appellants Jn the principal appeal (First 
Appeal No. 69 of 1936, arising oat of Title 


Suit No. 38 of 1932). By bd ekraroamB of 
12 th February 1906 Bbagwat Kuer pro- 
claimed that she bad adopted Baghava 
Sureodro Sahi as eon to her deceased bus. 
baud. ThereupoD, on 8th February 1907, 
Dbanukdhari Singh, sod of Bamracbya, 
executed a sale deed io favour of Ambioa 
Prasad Siogh of Tikari purporting to con- 
vey a two* thirds share of tbe Lakhaiporo 
mukarrari and a 2 annas 8 pies share of 
certain of tbe aocestral properties. The 
sale deed recited that tbe Lakbaipore 
mokarrari had belonged jointly to Sri. 
kUhun, Bachu and Jugal Kisbore and that 
they had separated from each other; that 
OD tbe death of the widows of SrikishuD 
and Jugal Kishore the shares of the two 
latter bad devolved on Dhanukdbari, who 
on the death of Bamdulari, also inherited 
the estate left her by Mahabir Prasad, and 
that in order to raise money to finance 
btigatioo for the purpose of recovering tbe 
properties from Mahabir's widow, Bhagwat 
Kuer, who was in illegal possession of 
them, the vendor was obliged to sell tbe 
shares of Jngal Kishore and Bcoha in tho 
mnkwrari, amoonting to two.thirds, and 
the half share of Jugal Kishore in the other 
properties. The vendor and the vendee 
then instituted three suits. Title Snifc 
No. 198 of 1907 was to recover the one. 
t^hird share of Baoho which devolved od 

Title Suit No. 199 of 
1907 was to recover tho one.third share of 

Titl® Suit No. 200 of 
1907 was to obtain a declaration that the 
adoption of Baghava Surendro Sahi was 
invalid. Tbe last suit succeeded. The other 
two were finally dismissed by the Priw 
Connoil in 1919. 

In the meantime. Sarabjit Pratap. son of 
Bom fiamkewal Kuer. instituted Title Suit 
Wo. 153 of 1911 to recover the one-third 
share of his maternal grand.fatber Sri. 
kishnn although he and his brother had 
sign^ the compromise onterod into by his 
mother which admitted that Srikishnn had 

th«fl '“wKn^® bis bro- 

thers. While the suit was pondinc in 

appeal to the Privy Connoil the parties 

entered Into what they called a familv 

arrangement, for the purpose of settling 

their disputes. Thoarrangement Is evidenced 

by three deeds. By the first, dated 8th 
January 1921. Bhagwat Kuer purported to 
release the one-third share of Srikishnn in 

199^ Ti January 

1921, Bajkishon purported to surrendS 
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this ODe*third share to Sarabjit Pratap, 
son of her sister, Baoi Bamkewal Kuer. 
By the third deed, dated 10th January 
1921, Sarabjit Pratap porported to transfer 
to Bbagwat Kuer absolutely, by way of 
gift, most of the properties iucluded in the 
one. third share. One of the properties 
however was given to Bajkisbori and the 
remainder were retained by Sarabjit Pratap 
himself. Dhaunkdhari died on I9bh March 
1923, and his widow on 12th November in 
the same year. 

While an application by Bbagwat Kuer 
for mesne profits against the plaintiffs of 
Suit No. 199 of 1907 was pending, a com- 
promise was arrived at on 10th February 
1924 between Bbagwat Koer on one side 
and Ambloa Prasad Singh and his son, 
Mabaraj Kumar Gopal Saran Narain Singh 
to whom be had made a gift of the two- 
third share in the mukarrari properties 


purchased from Dbanukdhari on 8tb Febru- 
ary 1907, on the other side. Ambica Prasad 
and his son executed a kobala in favour of 
Bbagwat Kuer by which they sold to her 
their rights in the two-third share, except 
nine villages, and Bbagwat Kuer executed 
a kobala in favour of the Mabaraj Kumar 
in respect of the one-tbird share of the 
aforesaid nine villages and a deed of sur- 
render in respect of the remaining two- 
thirds share. On 2nd July 1924 Bbagwat 
Kuer made a gift of 52 villages out of the 
two-thirds share to Hari Surendro Sabi, 
son of Baghava Surendro Sabi. She died on 
19th September 1925. Lacbmi Kuer, a 
daughter of Dhanukdhari, was then re- 
corded in Register D as proprietress in 
respect of some of the ancestral properties. 
As a result of disputes with respect to the 
Gaya properties all the latter were attached 
by the District Magistrate under 8, 146, 
Criminal P- G. 

With regard to the two-thirds ehafe 
which Dhanukdhari purported to sell in 
1907 and which the vendee conveyed to 
Bbagwat Kuer, it is necessary for these 
appellants to establish that the estate of 
Bamdulari was inherited by Dhanukdhari 
and not by her step mother Bbagwat Kuer. 
It is contended that a step-mother never, 
in any oircumstaocea, inherits the stridban 
property of her step-daughter. In support 
of this proposition reference was made to 
three cases none of which however is 
directly in point. In 9 Cal 725** the nwl 
claimants were the gotraja eapindas and 

aaTJuilesaur Kooee v. Uggut Boy. (1883) 9 Oal 
7<25slS 0 li B ^60. 


the sister of the last male owner, res- 
pectively. The claim of the sister was 
rejected on the ground that she is not one 
of the heirs enumerated in the Mitakshaia. 
In 37 Cal 214^* the rival claimants to the 
estates of two deceased brothers were their 
father's sister's sons and their step.motber, 
respectively. The latter's claim was dis- 
allowed. The third case is 16 All 221^^ in 
which it was held that a step.motber, not 
being one of the females expressly named 
in the Mitakshaia and not being included 
under the term ''mother" in Gh. 2, 8. 8, 
cannot inherit from her deceased step-son. 


The point which falls for decision in 
these appeals, namely, the right to inherit 
stridban property was considered in 38 
Mad 45^^ and decided in favour of the step- 
mother. There the contest was between 
the maternal aunt aod the step-mother of 
a deceased maiden. The aunt's claim was 
disallowed. It is true that this case arose 
in the Madras Presidency but we have not 
been referred to any authority holding that 
in respect of stridban property the Hiodu 
law of inheritance as administered in this 
Province differs from that of Madras. It 
was however contended that the Madras 
case did not refer to the textdf Viramitro- 
daya relating to succession to the stridban 
of an unmarried girl. It is argued that 
when the succession to stridban baa been 
traced as far as the father of a deceased 
maiden the property then passes to the heirs 
of the father as if it were the property of 
a male. Accordingly, it is* contended, it 
cannot be inherited by a female agnatic 
relation unless ebe be one of those ex- 
pressly mentioned as heire of a male, and a 
step-mother is not so mentioned. Butin dis- 
CQSsing succession to stridban Viramibro- 
daya (Setlar. Oh. V. Patfc 2. 8. 16) exprMely 
introdocea the text of Yagnavalkya : ihe 
wife, and the daughters also, both parents 
brothers likewise, and their sons .... as 
an instance of certain women being speoifa- 
oally mentioned aa hairs and there seems 
to be no reason why this particular text 
Bbould have been cited m that context if 
at least the relevant portions of it were not 
to apply to stridban: that is to say. if it 
were not cited as an instance ot 

women being heirs J® 

Kuer was the wife o f Mahabir, the father 

0 «r= 

36. B.manftnd*v. SargUni. (1894) 16 All 281 — 
1894 AWN 47. 
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o! Eamdulari, and hence is meotiooed in 
Yiramitrodaya as ooe of the heirs. The 
claim of EagbayaSurendro Sabi and bis son. 
<30 far as it is based on Dbanokdbari's right 
of inheritanca, therefore fails. This dis- 
poses of their claim to the two-third share 
which was the enbject. matter of Dbaoakb. 
dari’s sale to Ambica Prasad Singh, which 
was subsequently purchased from the lat- 
ter’s SOD by Bhagwat Euer from whom the 
appellaots claim. 

With regard to the one-tbird share 
which belonged to Sri Kisbun, these same 
claimants make an alternatiye case. They 
contend that in the litigation initiated by 
Dbanukdhari lo 1907 which was deter, 
mined in the Priyy Council in 1919 it was 
decided that each of the three brothers. 
SrikishuD. Bacha and Jugal Kishore sepa* 
3*ated, and that each had a one. third sbaie 
in the property; that Bhagwat Kner pnfe 
Srikishun's daughter Eajkisbori in posses, 
eion by the deed of release of 8tb January 
1921; that Eaj Eishori surrendered it to 
Srikishun’s grandson Sarabjit Pratap on 
9th January 1921. and that the latter con. 
veyed it absolutely to Bhagwat Kuer from 
whom the appellants obtained it by a deed 
'cf gift OQ lOtb January 1921. It is argued 
that the decision of the litigation of 1907 
operates as res judicata as to Srikisbun's 
right to one-third of the mukarrari. The 
transactions of 1921 were relied upon as a 
family arrangement by which wore settled 
the disputes between Bhagwat Euer on the 
one hand and those interested in the estate 
of Sri Kishun on the other. 

The Subordinate Judge oyermled the 
plea of res judicata and held that the 
mukarrari grant was to Baohu alone, that 
there was no real dispute to be settled in 
4921 and that if such a dispute existed the 
eettlemenb was not bona fide for the pro. 
lection of the estate of which Bhagwat 
Euer was in possession as a life tenant, but 
a device to convert her life interest in the 
one-third share into an absolute estate for 
i^e purpose of enabling her to convey it to 
Eaghava Surendro Sabi. It was not con. 
tended that the Subordinate Judge's find- 
mg that the mukarrari was granted to 
Baohu alone is wrong in so far as it is baaed 
on the evidence in this case. The finding 
was at first challenged on the ground that 
the matter was concluded by the decision 
in the litigation of 1907 and a considerable 
amount of time was taken in discussing 
xme question, both by the appellants and 
the respondents. In his reply however 
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Dr. Dwarka Nath Mitter, the learned Advo. 
cate for the appellants in F. A. 69 of 1935, 
stated that he accepted the conclustOD of 
the Subordinate Judge on the question of 
res judicata and also bis finding that the 
transactions of 1921 did not amount to a 
family arraDgemeut by way of settlemeob 
of a dispute. 

The next question is as to the validity 
of endowments made by Bhagwat Euer* 
They were all challenged both by Sia 
Prasad and Sarabjit Pratap and by Lachmi 
Euer, a daughter of Dhanukhdari Prasad* 
Eaghava Surendra claimed them to be valid* 
With regard to two deeds of endowment 
executed in 1905 'and 1906, respectively, 
be sought for a declaration of their validity 
in Title Suit No. 41 of 1932. In 1673 
Bachu Singh conveyed six villages out ol 
the Lakbaipore mukarrari to the deities 
installed by him in a temple at Ajodhya 
to whom he also assigned Es. 40,000 owing 
to him by debtors. After his death this 
money was re.paid by the debtors to Baohu 
Singh 9 son, Mababir, who however instead 
of banding it to the sbebait of the temple, 
conveyed another six of the mukarrari 
villages to the deities in lien of it. The vali. 
dity of these endowments is not in question* 
Id 1900, after the death of Mababir, hia 
widow, Bhagwat Kuer, purporting to act 
under bis wiU, conveyed certain properties 
valued at Es. 60,000 for the mainteuanoe 
of a Sanskrit School at Ajodhya and a 
temple at Chapra. In 1906 she dedicated 
other properties valued at Rupees 40,000 to 
a temple which she herself founded at 
Ajodhya. Further properties valued at 
Bs. 82.000 were dedicated to this temple in 
1906 and to the school in 1913. On 19th 
June 1924 Bhagwat Euer dedicated to the 
temple at Ohapra her deceased husband’s 
residential house at Chapra with the out. 
bouses and land appurtenant to it valued 
at Bs, 40,000 as a residence for the mat* 
wall! of the endowed properties. She herself 
was the mutwalU at the time* The deed 
stated that on her death Eaghava Surendro, 
and after him Harisurendra, would be the 
mutwalli. The relevant porbioDS of Maha- 
bir’a will are as follows : 

of God one 

or tokh of them get Issues, they shaU. on my 
death, enter into possession and oooupabion ol all 
my moveable and Immovable properties, anoestral 
as well as acquired, so that the name ol my anoes* 
tow may bo porpetuated and tbo expenses on 
parity and temple, eto., wbloh have been met from 
the time of my ancestors down to the present time 
as well as the expenses thereon to be provided lor 
by me hewalter may continue to be defrayed 
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exactlj Id the same mannet as has (hitherto) been 
done, 60 that charitable acts may continoe to be 
done in the family. 

2. li children are minors at ibo time of my 
death, the senior wife and on her death the junior 
wife who are both very intelligent, possessed of 
administrative ability and pious, shall act as their 
guardian till they attain majority, and manage 
the estate, giving training to the boys, and carry 
out tbe orders of the hakims for the time being. 


6. My father has dedicated considerable property 
to 6rl Tbakntji installed at tbe temple at Ajodbya 
for purposes of rajbbog and charity and bo has 
also executed a wakfnama. It ie my wish also to 
do one or two acts of dharm to perpetuate my 
name and fame, and this Is known to my wives. 
If I fail to fulfil my desire during my lifetime 1 
authorize my wives who might survive to fulfil 
this desire of mine as set forth in para. and the 
wakfnama which might be executed by them, for 
this charitable act ebail be operative and efieotual 
to the same extent as the one which might have 
been executed by myself. « • • 

The reference in para, 5 to 'para. 2' ie 
apparently a mistake. It seems that para. 1 
^as meant. The phrase "one or two acts 
of dharm*' is taken from the translation 
,ol tbe will by the learned Snbordinate 
Jodge which is admittedly aocnrate. In 26 
I A 71*® at p. 80 the Privy Counoil held 
that a bequest for dharm was too vague 
and uncertain to be given effect to. In 51 
I A 282,*® on tbe other band^ the charity 
to be benefited was a cbattiram« a known 
and certain charity. It was contended io 
the present case that tbe phrase known 
to my wife' explains and amplifies tbe 
phrase "one or two acts of dharm." The 
acts of dharm are indicated with sufficient 
certainty to be enforced. Tbe learned Sub* 
ordinate Judge has found that there is no 
reliable ev id ence as to w bati if any , were the 
acts of dbarm which the testator had com* 
municated to his wives and nothing has 
been said in these appeals which leads me 
to reject his conclusion on this point. 

Apart from the will however, it is con* 
itended that Bbagwat Kuer bad power under 
'the Hindu law to dedicate a portion of her 
husband's estate to religious and charitable 
objects. That a widow has such a power is 
not contested but tbe widow's act must be 
reasonable, having regard to tbe value of 
the estate, and its object must be as 
according to the notions prevalent in Hindu 
.society conduce to the spiritual benefit of 
Iher h usband : see 45 All 696.*^ Tbe valu^f 

26. Vftldyanatha Ayysr v. Swamln^a Ayyar, 

(1924) 11 A I R P 0 221=^82 I 0804—47 Mad 

884=61 1 A 282 (P 0). ^ , 

27. Lai Ram Singh v. Deputy CommUflloner w 

Partabgarh, (1928) 10 A I R P 0 160—76 10 

992=46 All 696=60 I A 266=^26 O 0 267 
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the dedicated properties according to th& 
deeds is Bs. 1,72,000. In the course of tbe 
argument Dr. Mitter in supporting tbe 
dedications admitted that they amounted 
to a tenth of tbe estate. Tbe object of the 
endowments has bean found by the learned 
Subordinate Judge to be for the material 
benefit of Eaghava Surendra and, if any 
spiritual benefit was in view it was tbe 
spiritual benefit of Bhagwat Kuer herself. 
The circumstances of the case support the 
coDclusiou arrived at by tbe Subordioate 
Judge. She first attempted to adopt Baghava 
Suidudra as the sou of her deceased hus- 
band. When this failed she conveyed part 
of tbe estate to him and the balance, except 
tbe dedicated properties, to bis son. She 
appointed him as mutwalli of all the dedi- 
cated properties and oven put him in pos* 
session of the family residential bouse. None 
ol the dedications was for tbe benefit of the 
deity installed by her husband's father at 
Ajodbya. In this respect the facts ate 
similar to those in 22 Cal 506*® where a 
widow alienated a part of her deceased hus- 
band's estate for the maintenauce of a deity 
which had not been installed by him and 
tbe dedication was found to be prima facie 
for tbe widow's own spiritual benefit and 
not that of her husband. Mr. Das who 
oballeoged the dedications on behalf of 
Sarabjit Pratap, contended that under the 
Hindu law a woman in possession of a life 
estate is entitled to dedicate part of the 
estate for the spiritual benefit of tbe last 
full owner only and therefore in the pre* 
sent case all alienations not for tbe spirit^ 
benefit of Bam Dulaii are void. He relied 
on an observation of their Lordships of the 

Privy Council in 49 I A 383^® at p. 394 j 

In their Lordships' opinion the Hindu law 
reooffnizea the validity oi the dedication or allena. 
tlon of a email portion of the property of a Hindu- 
female for the contlnnous benefit of the deoeaseC 
owner, 

Id that case tbe deceased owner was a 
male. It is not necessary to discuss this 
aspect of the matter because in my vi^ of 
the facts the alienations of Bhagwat Kuer 
were intended neither for the spiritual 
benefit of Ram Dulari Kuer nor Mabab^. 
Per the same reason it is not necessary to 
discuss further the validity of the provU 
Bions of the will under which Bhagwat 
Kuer purported to act although it was con* 
tended that Mahabir having bequeathed % 
vested xamindaii to Bam Dulari thesubse- 
aueub provisions emp owering the widow 
28. Bam Kawal Blngh v. Ram Kishow Das, 
(1896) 33 Oal 606. 
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to Qse a part of the estate for acts of dbarm 
^ere void. In the result therefore the ouly 
dedicatioDB of Bhagwat Ener which cau he 
held to be valid are those of her own 
stridhan properties. Of these latter she ap- 
pointed Baghava Surendra the mutwalli 
and her right to do so is not oballenged. 
With regard however to the eudowmeuts 
made by Baobu Singh aud the six villages 
transferred to the temple at Ajodbya by 
Mahabir, the right to the mntwalliship was 
claimed in the suits by Nanratan Ener, 
widow of Sia Prasad, Sarabjit Pratap, 
Lacbmi Koer, danghtec of Dhannkdbari 
and Baghava Surendra. The Subordinate 
Judge rejected the olainas of all of them 
and only the last-mentioned appeals. Eis 
claim is based on a deed of management of 
all the dedicated properties executed by 
Bhagwat Kuer in bis favour on 8th Sep- 
tember 1924, on the strength of which be 
sneceeded in having himself recorded in 
Begister D as matwalli. In the deed of en. 
dowment executed by Bachu Singh in 1873 
ha appointed himself as the &ret mutwalli 
and his son Mahabir as his successor and 
condued the successiou thereafter to the 
eldest and worthy eon of bis own doscen. 
dants, male or female. The male line of 
Bachu Singh terminated with the death of 
Mahabir and the latter's only daughter, 
Earn Dulari, died when only a few months 
old. The line of saooession laid down by the 
founder of the endowment having thus 
come to an end and the founder having 
died the right of management reverted to 
the latter's heir. Mahabir. The latter, by 
his will, provided that the mutwalUsbip 
should go to his descendant, male or female, 
and therefore it passed to Ram Dulari. On 
her death it again reverted to the fonnder's 
heir, who at that time was Dhanukdhati. 
Dhanukdhari never assumed the duties of 
the oflSce or nominated a successor. On 
DhannkdhaTi's death the founder’s next heir 
was Bia Prasad, who also failed to nomi. 
Date a snocessor. None of the claimants is 
a descendant of the founder or his son and 
none of them has been nominated by any 
heir of the founder. The same applies to 
Bhagwat Koer. She was not the legally 
oonstituted mutwalli and had no power to 
nominate a successor. Her appointment of 
Baghava Surendra is therefore inoperative 
It WM contended that Bhagwat Kuer ao. 
qmred a title to the oflBoe of mutwalli by 
adverse poMeeaion. The argument is that 
on the death of Bamdulari the mutvroUl. 
ship deyolyod on Dhanukdhari but Bhagwat 
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Kuer remained in possession for more than 
twelve years before appointing Baghava 
Sarendra. No finch case was made in the 
pleadings or at the trial. She took over the 
management of the dedicated properties as 
executrix of her bosband’fi will and there 
U DO indication in the evidence that on the 
death of Bamdnlari she asserted a title to 
the mntwallisbip hostile to the legal 
claimant. I agree that all the appeals bo 
dismissed with costs as proposed. 

d.s./r.k. 


App eals dismissed. 
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Narsingh Singh and ethers 

Petitioners 

v. 

Emperor. 

Criminal Eevn. No. 48 of 1939, Decided 
on 13th February 1939, against order of 
Seas. Judge, Bbagalpor, D/. 99.19-1938. 

(•) CnmiDal TrUl — Riot at reiult of party 
facUoa tn Tillage — Caiue of trouble thculd bo 
ateertaiaed. 

lo a Mse of riot which U tho result of a parky 
faction in a Tillage where the eviaence on eikhor 
8>dc is liable to be prejudiced, It is necsafarily of 
unportasee to ascertain tho cause ol the trouble. 

(b) Criminal Trial — ETidence — Riot^nUe^ed 
to be result ol threats by accused lo prereut 
empleyee of complamant from working for hb 
employer - Hearsay eTidence of eoraplaiDaut 
as what employee told him regarding threaU 
~ Admissibility. 

In whore riot is alleged to bo the result olthe 
tbrttts and attempU of the accused to proTent an 
employee of the complainant from wormsg for his 
Mployer, the only way tbe prosecution can prove 
these thmte 18 by the evidence of some one^who 
beard them u^red. The hearsay evidence of the 

^ employee 

^Id him that the accused persona had said U io* 
adr^ble uul», possibly, It is impossible to 
secure the attendance of the employee. [P 6G0 0 31 

r,!! •Mpported by unambiguou. aad ua< 

impcBcbabl. «TideQc« — It i. uaiafe to acceot 

cireuai.laac«. Indicaoig 

belUve a story of ao apparsnUv 
supported by ou^ 
mlmpMchablo ©vldenoo. But when 
the evldenoe tendered is not of that description it 

I'' ** BupporUa\y Cie^ 

oumsUnoes indicating Its truth. Elideaoe of prT 

vlous threat is evidence of such a nature. ® 

N. N. Siuha and B. S. Bose - ° 

Government Pleader ^*^***‘^^** 

for OppoJife Party, 

Petitionera have been eon. 
viotod of rioting and assaults committed 



6G0 Patna 


Narsingh Singh v. Emperor (Agarwala J.) 


in proseoutioD of the common object of the 
rioters and sentenced to yarioos terms of 
imprisonment. Their appeal against their 
convictions and sentences to the learned 
Sessions Jndge was dismissed. 

The case for the prosecution was that in 
village Bishunpur the Rajput inhabitants 
are divided into two hostile parties, one 
of them beaded by the petitioner Dbaram 
Narain Singh. The complainant Mabablr 
Singh formerly belonged to this party but 
has now gone over to the other side. Ac« 
cording to the evidence of the complainant 
the result of this was that attempts were 
made by the petitioners to prevent Baba« 
lal (bis ploughman) from working for him 
and that the attempt to deter Babulal from 
doing so ultimately resulted in the riot 
which is the sobjeot.matter of this prose* 
cution. The story told by the complainant 
v?a3 that when be went to call his plough* 
man, Babulal, on the Sri Pancbmi day the 
latter refused to work alleging that the 
petitioners Dbaram Narain Singh and Nar. 
eingb Singh had told him not to do so. He 
was nltimatly persnaded to work on that 
day however but on the next day he again 
failed to turn up and when the complainant 
went to fetch him Babulal is alleged to 
have said that he had been threatened by 
Dbaram Narain Singh and Narsingh Singh 
if be worked for the complainant. Babulal 
is again said to have been persnaded by 
the complaioant to resume work but on the 
way they were met by the petitioners and 
an altercation ensued during which Baba* 
lal was abased and the petitioners stated 
that they would not allow him to go with 
the complainant. The complainant took hold 
of BabulaVs band and insisted upon taking 
him when the petitioner, Jagat Narain Singh, 
gave an order in consequence of which the 
other petitioners assaulted Mababir Singh 
and two other persons on the prosecution 
side. Babulal was not examined at the trial 
although his name appeared in the list of 
prosecution witnesses to be examined and 
summons was actually served on him. Bat 
for the trial Court believing that Babulal 
was to be examined it is difflcnlt to under* 
stand how the complainant was allowed 
to make statements as to what Babulal 
was alleged to have told him about the 
threats which bad been made by Dbaram 
Narain Singh and Narsingh Singh if he 
continued his work for the complainant. 
When it was found that the prosecution 
were not prodocing Babnlal as a witness 
the defence moved the Court to examine 
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him as a court witness. It appears from a 
note on the petition that was filed for that 
purpose that the prosecution objected on 
the ground that he had been won over by 
the defence. The Court odvertbeless direct* 
ed Babulal to be summoned as a court 
witness, but the summons was not served. 
The report of the process server was that 
be bad gone to the house of Babulal and 
not finding him there bad affixed the sum. 
mons to the house. No further attempt was 
made to secure the attendance of Babulal. 
The Courts below have justified the cod* 
viction on the ground that apart from the 
evidence of Babulal there was sufficient 
evidence to sustain the conviction in spite 
of the fact that the trial Court fonnd it 
necessary to reject the greater part of the 
evidenoe adduced by the proseoution on 
the ground that it was partisan evidence. 

In a case of this description which is the 
result of a party faction in a village where 
the evidence on either side is liable to be 
prejudiced, it is necessarily of importance to 
ascertain the cause of the trouble. Now, the 
prosecution alleged that the cause of the 
riot under investigation was that in spite 
of the threats and attempts of the peti* 
tioners to prevent Babnlal from working 
for his employer the latter was actually 
about to do so when be was obstructed by 
the petitioners and Uababir Singh and bis 
companions were assaulted. The genesis of 
the riot therefore was the threat by the 
petitioners to Babulal and the success of 
the latter*8 employer in persuading him to 
ignore the threats. The only way the pro* 
seoutioD could prove these threats was by the 
evidenoe of some one who heard them otter- 
ed and there is no indication that anybody 
heard these threats except Babulal himself. 
He therefore was the only person competent 
to prove them. The hearsay evidenoe of the 
complainant with regard to what Babulal 
told him that the accused persons had said 
was inadmissible unless, possibly, it was im- 
possible to seonre the attendance of Babu- 
lal The process server's report does not 
indicate that it was impossible to secure 
Babulars attendance. The mere fact that 
the latter was not at his home when the 
process server visited it is insufficient mate- 
rial from which to draw an inference that 
Babulal had permanently disappeared or 
that he was avoiding the service of sum* 
mons. In my view therefore, the oomplai^ 
ant's evidence with regard to the t^ats 
said to have been held out by the petitionetB 
prior to the occurrence was inadmissible. 
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The learned Goyernmeot Pleader how. 
eyer referred to the eyidence of the com. 
plainaot with regard to what took place 
at the time of the occarrence. After stating 
what Babulal was alleged to baye said to 
him with regard to the threats be (the 
complaioant) went on to say that he per. 
Boaded Babulal to accompany him and they 
stated : 

WheD wd had gooe to the south of Laldhari's 
house, the accused Burroondedma. Narsiogb Siogh 
and Dharam Narain Singh abused Babulal. I pro* 
tested. There was altercatioo between us as they 
said that they would not allow Babulal to go and 
1 insisted on taking him with me. I caught bold 
of Babulal and wanted to take him away forcibly. 
Jagat Singh ordered andNarsing burled bisp^mrsa 
at me. 

Iq this passage wo have direct eyidence 
that Narsingh and Dharam objected to 
Babulal going to the complainant on the 
day of the occurrence. Bnt this eyidence 
does not indicate whether Babalal was 
willing to go with the compUiDant or whe. 
ther it was bia desire to refrain from doing 
80 . The fact that the complainant caught 
hold of Babalal to take him away foroiblyi 
ae ho saysi may indicate that Babulal was 
undecided what to do or it may, on the 
other hand, indicate that the complainant 
caught bold of him merely to preyent hie 
beiug detained by the aconsod. In any case, 
the best oyidenoe on that point would haye 
been the eyidence of Babulal himself and 
in a case like thia where the eyidence was 
mainly of a partisan nature it is regrettable 
that a more aerious attempt was nob made 
to procure that eyidence. S, 540, Oriminnl 
P. C., proyides : 

Any Ooort may. at any stage of any o&qulry, 
trial or o(bor proocedlog under this Code, summou 
any peraoa as a witness, or examloe any person in 
attendance, though not summoned as a witness, 
or re-oall and re examloo any person already exa. 
mined; and (be Oourt shall summon and examine 
or re«caU.aod re-examine any saoh person if bia 
eyidence appears to it esseutial to the just deoisloo 
of tbo oase. 

It is manifestly therefore the duty of the 
Court to summon and examine any person 
whose evidence the Court considers essen. 
tial to the just decision of the case. It 
cannot be denied that in the present pro* 
ceediugs the evidence of Babulal was essen. 
tial and the Court itself recognized that by 
directing summons to be issued to him, the 
wurt should have been vigilant to satisfy 
Itself that a real attempt was made to serve 
the summons on Babulal or to take further 
steps to secure his attendance. Its omission 
to do 80 has resulted in the admission of 
inadmissible eyidence and the absence from 


the record of the best possible eyidence 
of BabaUrs attitude when the petitioners 
endeavoured to detain him from accom* 
panylug bis employer. The explanation 
which the Magistrate has given to this 
Court is extremely unsatisfactory. It is aa 
follows ! 

On 2drd March 193S the accused filed a pe(i* 
iioQ that BabuUI should be examined as a court 
witness which was allowed and summooses were 
issued against him but be could do( be found. 
Thereafter the defence did not apply for enforcing 
bis attendance. 

It was not on 23rd March but on 23rd 
May that the accused filed a petition for 
the ezaminatioD of Babulal. There is no 
order in the order.sheet either on 23rd 
March or on 23rd May or on any other 
date to indicate that this petition was filed 
or what the Court's order was with regard 
to it or why the Court did not take further 
steps to secure bis attendance. All that can 
be fonod in the record is the order on the 
petition itself that Babulal should be sum- 
mooed as a court witness and the process 
server's report on the back of the summons 
which I have already referred to above. 
That report so far from showing that Babu- 
lal could not be found merely showed that 
no attempt was made to find him. The 
Magistrate's remark that the defence did 
not apply for enforcing bis attendance is 
entirety beside the poiut. It was the duty 
of the Court to secure the attendance of 
this important witness. The Magistrate 
goes ou to say that 

Babulal *9 evidanca could at boat have been par* 
tiaau ovIdcDce. Rcliauoe has been placed for proof 
of tha common object on very much superioc eyf^ 
deoce. 

What is meant by this ambiguous state- 
ment I am nnable to understand. If the 
Magistrate meant that Babulal would haye 
deposed for ,the proseoution regardless of 
the true facts that idea is negatived by 
the prosecution's attitude towards him. As 
I have already stated, when the accused 
applied for Babalal to be examined the 
prosecution stated that he had been gained 
over by the defence. If however the Magis- 
trate meant that Babulal would have de- 
posed in favour of the defence regardless of 
the truth, it seems difficult to believe that 
the petitioners had behaved towards Babu- 
lal in the manner alleged by the prosecu. 
tion, namely that they at first threatened 
mm if he continaed working for hie em- 
ployer and then forcibly attempted to 
prevent him from doing so. In the oiroum. 
stances I am far from satisfied with the 
manner m which the trial was oonduoted 
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and in the abseoce of the evidence of Baba- 
lal do not feel justified in accepting the 
view taken by the Courts below that there 
is eufficient reliable evidence to euBtain the 
convictions. Without evidence as to the 
preceding threat the hald prosecution case 
is that for no apparent reason the peti« 
tioners suddenly appeared and forcibly at. 
tempted to prevent Babulal from accom. 
panying bis employer. It is possible to 
believe a story of an apparently unjustified 
attack when it is supported by nnambiguous 
and unimpeachable evidence. But when the 
evidence tendered is not of that description 
it is unsafe to accept it unless it is sap. 
ported by oircumstances indicating its truth. 
Evidence of previous threat is evidence of 
such a nature. It is missing in the present 
case. The result is that the rule is made 
absolute and the petitioners are acquitted 
and their convictions and senteocea are set 
aside. 

d.s./r.e. Buie made absolute. 
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SPECIAL BENCH 

Harries C. J.. Fazl Ali and 
Manobab Lall JL 
Commissioner of Income.tax^ 

Bihar and Orissa 

V. 

Bant Prayag Kumari Dehi — Assesseo. 

Miso. Judicial Case No. 20 of 1939» De. 
cided on 26th September 1939. 

Incoioe*lax Act (1922), St. 3 and 4 
Suit by widow againtt A for pottetiioD of 
moveable and immovable propertiev left by her 
hiuband oo ground that A wai not Hgbtful 
owner— A claimiog to be rightful owner— Suit 
decreed In favour of widow awarding bar cer* 
lain moveable propertiei and also damages for 
wrongful detention of moveables— Sum received 
by assessee during year of assessment towards 
damages held not Income. 

Ad asBessee who was a widow iDstUuted a suit 
against A for possoaeion of moveable and immov* 
able proportiea left by her bosband on the ground 
that A was not the rightful owner and that the 
widow as heir of her husband was entitled to 
succeed to the property of her husband. A claimed 
to be in rightful possession of all the properties as 
rightful owner. The suit was decreed in favour of 
the widow which awarded certain moveable pro- 
perties to her and also awarded some as damages 
for wrongful detention. In the year of assessment 
the widow received certain amount towards 
damages awarded by the decree : 

Reid that the eum received by the assessee by 
way of damages was not an income assessable to 
Income-tax : (192^) 14 Tax Cos 680. Bel. on. 

[P 666 0 2 ; P 667 0 I, 2] 


S. M« Gupta — for the Commissioner. 
Dr. D. N. Mittdr, S. C, Mazumdari Prem 
Lall and Vishundeo Narain — 

for Assessee. 

Manohar Lall J.— This is a reference 
by the Gommiseioner of Income-tax under 
S. 66 (2), Income-tax Act, asking for the 
opinion of this Court upon the question 
formulated at page 8, 

Whether such part of the instalment- payment 
made under the terms of the exhibit compromise 
as corresponds to the award of 'interest upto 
decree* described in col. 2 of the analysis in para. 6 
of this statement, is income within the charge of 
8. 3 of the Act read with its 8. 4 (8-vU), 

which arose out of the following facts. The 
assessee is one of the widows of the Baja 
of Jbaria who died in 1916 leaving an 
impartible Baj oonsisting of a large number 
of moveable and immovable properties 
some of which were the Belf-aequisitioDS of 
the then Baja. Upon his death Baja Shiva 
Prasad Singh, a collateral, took possession 
of all these properties as the owner of the 
Jharia Baj. In 1919 the assessee along 
with two other co-widows of the late Baja 
iDstitnted a suit for recovery of posseasion 
of the whole of the impartible Baj inoludiDg 
the moveable and immovable prt^pertiea 
thereof chiefly on the ground that Baja 
Shiva Prasad Singh was not the rightful 
owner and that the three Banis as heirs 
of their deceased basband were entitled to 
succeed to the Baj and all other properties 
left by the previous Baja. The defendanti 
Baja Shiva Prasad Singh, claimed to be 
in rightful possession of all the properties 
in suit as the rightful Baja and also relied 
upon certain deeds called batanoamas exe- 
cuted by the plaintiffs by whiob the Banis 
were alleged to have relinquished their 
olaims for consideration. He also plead^ 
that the acquisitions made by the Baja 
were accretions to the Baj and therefore 
belonged to the defendant by virtue of his 
right of ownership to the impartible Baj. 

The history of the litigation is elabo- 
rately set out in 61 Cal 711.^ The decision 
of the Calcutta High Court was affirmed 
substantially by the Privy Council in 59 
I A 331.* The decree granted by the 
Calcutta High Court so far as it is relevant 
to the present dispute was passed in 1933 
and awarded to the assessee a number of 
moveable properties which were held not 
1, Shiva Prasad 8lngh v. Prayag Kumari 

(1936) 22 A I R Cal 89=164 1 0 479=61 Cal 
711. 

a, Sbiba Prawd Singh t. Prayag Kon^ DeM. 
(1933) 19 A I B P 0 916=138 I 0 661 = 69 
Cal 1399=69 1 A 831 (P 0). 
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to belong to the Be) such as tentSt jewel- 
leries and cash in till or deposits in the 
Banks or money lent out to various deb- 
tors. Id case the moveables could not be 
returned in specie the Court 6ied a valua* 
tioo thereof. The total of the moveables, 
iucluding arrears of maiotenatice, came to 
Es. 25,40.401. The Court also awarded 
sums as danaages for each item of move- 
ables which were ordered to be returned, 
the damages being damages for detentiou. 
The total of such damages is stated to be 
Bs. 22,34,031. It also appears that during 
the peudeocy of, or before the litigation 
was started the Baja bad taken possession 
of the cash aud bank deposits whiob were 
ultimately decreed to the assesses and had 
also realized loans from the debtors. After 
the decree was passed by the Subordinate 
Judge the defeodaob agreed to pay certain 
sums in part liquidation of the decretal 
dues. He paid Bs. 18,28,626, towards the 
principal amount and Rs. 8,47,611 towards 
damages. It may be stated here that the 
principal amount was to carry interest at 
6 per oeut. per anuum generally but do 
interest was fixed on the damages. Subse- 
quently, there was a compromise between 
the parties by which the claim of the 
asaesseo was adjusted by fixing the totaldues 
which then remained payable at a snm of 
Bs. 18,00,000 the assessed receiving Rs. 2 
lakhs ID cash and the Baja taking over the 
liability to pay Bs. 4,40,000 to the credi- 
tors of the assessee thus leaving the balance 
to be paid to the assessee of a total of 
Bs. 11,60,000. It was provided in the com- 
promise petition by para. 6 that all pay. 
ments whiob will be made by the judgment 
debtor in the future would be credited io 
the proportion of six annas and ten annas, 
that is to say six aunaa will be set off 
towards the principal amount which was 
£xed at Bs. 7,16, 463-1-9 and the remaining 
10 annas will bo set off against the damages 
balance amounting to Bs. 10,83,536-14.3. 

The question formulated above arose out 
of the assessment for the year 1937-88 
with regard to the previous year 1343 B. 8. 
Id the previous year the assessee admittedly 
received a sum of rupees one lakh which 
according to the terms of the compromise 
just set out was credited in the proportion 
of six annas towards the capital (Bs. 37,600) 
and the balance (Rupees 62.600} towards 
damages. The Income-tax Department taxed 
the assessee on among other items this sum 
•of Bs. 62,500 which was asserted as being 
dneome received by the assessee in the pre. 


vious year. The contention of the assessee 
that this amount was not income but 
merely an amount received by her on ac- 
count of damages awarded to her for the 
detention of her properties was overrtiled. 
The question for consideration therefore is 
whether the sum of Rs. 62,500 received by 
the assessee by way of damages awarded to 
her by a decree in the oircumatances stated 
above is assessable to income-tax. As has 
been pointed out by the Lord President in 
(1935) 19 Tax Cas 13^ at p. 18 

the qaestioo is never more embarrassing than 
when it Is coocemed with payments in the nature 
of compensation or damages. . The Income. tax 
Roles are of little assistance when it becomes 
necessary to distinguish between a capital receipt 
and a revenue one. 

A large number of cases reported in Tax 
Cases have clustered round this difficult 
problem and it will serve no useful purpose 
to go through them alL The oases may bo 
divided into three groups. The first group 
consists of cases arising out of a claim by 
or against a trustee who has been negligent 
in the discharge of his trust and has been 
ordered to repay the amount with interest 
or who if found to have committed a frau- 
dulent breach of trust has been ordered to 
pay damages. Id the former class of cases 
the portion of the amount received or paid 
as interest has been held to be assessable 
to income tax but id the oases where 
damages were awarded income-tax was 
held not to be exigible. The earliest case 
which is usually considered in this group is 
the case in (1917-19) 7 Tax Cas 30.* This 
case and the later oases on the same topic 
were reviewed exhaustively in a recent 
decision reported in (1986) 20 Tax Oas 455.^ 
a decision of the Court of Appeal oonsisting 
of Lord Wright, M. B., Sleeaer L. J. and 
Homer L. J. and this had been again 
recently considered by Finlay J. in (1937) 
21 Tax Cas 854^ where it is pointed out 
that in each oases the principle deduced 
from the case in (1873) 8 Oh 309^ applies. 
There James L. J, in the well. known 
passage pointed out that 
it an executor commits a breach o( trust, be and 
all those who are aocompHcee with him la the 
breach ot trust arc all aud each of them bound to 
make good trust funds and Interest. 

d. Renfrew Town Counoll v, Commissioner o! 
Inland Revenue, (1985) 19 Tax Oas 18. 

4. Bohulso V, 8. W. Benslead, (19l7*19) 7 Tax 
One 80. 

6. C^mmlssionere of Inland Bevonue v, Barnato. 
(1936) 90 Tax Oas 455. ’ 

6. Barlow v. Commissioners of Inland Revenue. 
(1937)91 Tax Cas 854. ^ 

^1^* ^2^^' (1^73) 8 Oh 809e=a7 h T 774« 
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It 19 also pointed out that 
if &n execQtor or trustee makes profit bj an im« 
proper dcaliog with the assets or the trust fund 
that profit be must give up to the trust, 
and also account for trade interest at 5 per 
cent. If this passage is kept in view tbe 
apparent contradictions in tbe decisions are 
easily reconcilable because it sbovvs that 
in England where the trustee committed a 
breach of trust or behaved in a negligent 
or careless manner he is bound under the 
law or tbe rule of law to pay interest, but 
where tbe trustee commits a fraudulent 
breach of trust no interest can be awarded 
bat only damages. In (1936) 20 Tax Cas 455® 
already referred to, tbe Court decided that 
tbe interest which fell to be taxed was 
interest payable under a contract, because 
the obligation in respect of this interest 
was fixed by admission No. 9 representing 
tbe consent agreement of tbe parties at tbe 
stage when the case was before Bomer J. 
(See per Lord Wright towards the end of 
his judgment.) Slesser L. J. in bis judg. 
ment pointed out that it is important to 
turn to tbe statement of claim upon which 
Captain Barnato ultimately succeeded 10 
obtaining money tbrongh tbe process of tbe 
order of the Court, tbe investigation and 
the ultimate compromise, to sea whether 
there is any suggestion in that statement of 
claim that damages in the sense in which 
they were claimed, or said to have been 
claimed, in (1899) 2 Oh 629® were ever 
demanded at all and he pointed ont that 
the whole matter was put as on a basis of 
wrongful accounting and failure to account 
(or matters which ought to have been 
accounted for and made this important 
observation : 

It secma to me that such a deznaod for ao 
account and Inquiry as to tbe administration of 
the trusts and tbo partnership ie wholly different 
from a claim sounding In damages or any thing like 
damages. 

Towards the end of bis judgment be also 
indicates that 

where on tbo consideration of tbe realities of 
the osae, It emerges that tbe money is paid as 
interest and not paid merely as a means ofmeasur* 
ing damages, there it can properly be said that it 
satisfies the requirement of Case 8, R. 1 of Sob. D, 
that tbe tax shall extend to **any interest of 
money." Bomer J., who had made tbe order under 
which the amount was claimed by the assessee, 
pointed out that his order contained certain ad« 
missions as to tbe principle upon which the 
accounts and inquiries that were going to be 
directed should be ascertained and that It was 
agreed that the trustees should be charged with 
compound interest at4i per cent, per annum on all 

8. In re National Bank of Wales, (1899) Q Oh 699 
^ex L T 863^48 W B 99=68 L J Oh 6S4. 


or any moneys found due to the plaintiff frona 
time to time until payment. 

This group therefore deals with thaV 
class of cases where interest is payable 
either under a contract or under a rule ot 
law. The second group of cases deals with 
the situation where damages pure and 
simple have been awarded. The Lord Pre* 
sident has given a number of illustrations 
to appreciate ^this question in (1935) 1& 
Tax Cas 13® at p. 18 where he says thus : 

Take, for instance, (be case of a transport com* 
pany which unavoidably incurs liability for 
damages to persons injured by accident. The 
damages are revenue charges because they are ex- 
penses inseparably connected with tbe conduct of 
tbe business from year to year. Thus, In a case of 
serions injury resulting in payment of a thousand 
pounds or two by tbe company, tbe sum paid will 
be treated as a revenue charge in the ooinpany*8 
accounts. But bow wUi tbe matter stand as 
regards the liability to income*tax of tbe payee ? 
It would appear to be all a question of oireumT 
stances. If he is permanently disabled, the 
damages would appear to be a capital increment 
in so far as be is concerned, but if he is only 
knocked out for, say, six months, during wbiob 
time be loses, say professional income, the 
damages look like a revenue receipt just as tho 
professional income (if earned) would have been ; 
M (1931) 8 0 156.^ It would be easy to multiply 
examples. In other words, annual payments may 
be capital payments, and a single payment may bo 
a revenue charge in the aooounts of the payer, and 
it may be either a oapital or a revenue receipt in 
tbe hands or accounts of tbe payee according to- 
tbe oiroumstanoes of the payee and tbe obaracter* 
of the injury* 

In (1917*19) 7 Tax Cas 30® Lord John* 
stoD observed ; 


The question is whether a aum paid under 
decree eo nomine ae interest on a principal sum ra. 
covered by tbe pursuers in an action, wae ioteresl 
in (heir bands which fell to be assessed to inoome* 
tax. Where a pursuer recovers damages with 
interest from that date of decree, I do not think 
that that interest is chargeable. It is part of the- 
damages. But where a sum is due on a definite 
date, with interest from the date of advance and 
decree goes out tbe case le different. Tbe interest 
ought to have been iu tbe oreditor's hands on tho 
stipulated date, and is none tbe less interest when 
it is recovered along with the prloolpal under the 
decree. Between these two oases tbero may be- 
many, some partaking more of tbe cbaraoterletloa 
of tbe one, some more of those of tbe other; 
and at the same page he later on observed 
that in the oiroamstanoes of tbe case 
there was restored to the trust a principal suiia> 
which ought throughout to have been in trustee a 
bauds and bearing Interest, and there was also 
restored to the trust a sum representing that In- 
terest at the rate of 8J per cent, so that when it* 
reached tbe bands of the trustees it was a surroga* 
turn for that which ought to have Urmly reach^ 
the hands of tbe trustees and have been applied by 

9, Burma Steamship Oo. v. Inland Revere, 
(1931) S 0 1&6=1931 BOLT 116 = 16 Ta» 
Cas 67. 
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tLem B9 lacome, io wbicb case it would h5ve been 
subject to income-tax, and when it did reach 
their bands 1 think they were equally bound to 
apply It io accounting with the beneficiaries as 
inoome, and I am unable to aee any sound reason 
for holding that It did not become liable to in* 
come^tax in the bands of the trustees when re* 
eeived. 

These remarks were approved by Sles- 
ser L. J., in bis jadgmeot in the Barnato 
case,^ Id (1920.24) 8 Tax Cas 595^^ a firm 
of coQtractors made a claim (or costs, loss 
sod damage agaiost the railway company. 
The matter was referred to arbitration and 
the arbiter awarded the firm a certain sntn 
mainly as damages, together with interest 
thereon at 5 per cent. The Lord President 
in ooDsideriog the question of assessability 
of the damages said : 

I think it may be safely taken that the award 
was not an adinstment of a contract debt at con- 
tract rate^i but was substantially an aasessment 
of compensatioo to the contractors (or their out* 
lays and losses under the particular oircumetaocea 
in which those outlays and losses were incurred. 
It is impossible of course to know precisely the 
reasons which Infiuenced the arbiter in taking the 
plan of fixing three capital sums in the first in- 
etance as at the date of the lodging of the amend- 
ed claim, and then adding Interest on those sums 
from that date until payment. It is enough that 
that was the mode be thought fair (or the purpose 
ol asseesing compensation to the contractors in the 
olroamstanees of the case before him. 

He then points out : 

Now it i$ familiar that an aseeMmeot o( the 
kind may oonUia as one of its oonstltuent cla- 
ments an allowance in respect that the claimant 
has Jain for a long time out of his remedy. The 
propriety of snob an allowance may depend on 
the character of the claim, and its amount may 
depend on many oonsiderations of which time is 
only one. But an interest calculation Is a natural 
and legitimate guide to be used by an arbiter in 
acrlvingat what be thinks would he a fair amount. 
In most oases In which such an allowance is a 
oonstltuent of an award it does not separately ap- 
pear, but Is slumped aloug with other elements in 
the gross sum decerned for ; but there le nothing 
to proTent an'arbiter, if he thinks It just and rea- 
Bonable In a particular case, to make the allowance 
in the form ol an actual interest calculation from 
n poet date until the sum fixed as at that date Is 
paid. In ail eucb oases however ~ whether the 
allowance is wrapped up in a slump award or is 
eeparatoly stated in the decree — the interest cal- 
oulatlon is used in modum tesfimofsonts only* 
The interest is such merely in name, for, it tmty 
constitutes that part of the com pen sat I on decerned 
for which is attributable to the faob that the 
olalmant has been kept out of his duo for a long 
period of time. 

(1929) 14 Tax Cas 580^^ has an impor- 
taut bdariQg on tbo queatioD whioh ia now 
bsforo U8. In thafe oaso a naburalizad Sri- 

10. OommisaloQore of Inland Revenue v. Ballan- 

tine, (1920.S4) 8 Tax Cas 596. 

11. Simpson V. hlaurioe'a Rxeootors, (1939) 14 

Tax Oae 660=45 TLB 681. 


tish subject, domiciled aod ordinarily resu 
dent in the United Kingdom, bad at various 
dates deposited secarities, stocks and shares 
in banks in Germany with lastructioos to 
collect the intereBt thereon ; he died during 
the Great War. Before the termination of 
the war however the interest aod dividend 
in respect of the securities were duly col- 
lected by the Bank but owing to the legal 
position created by the war the owner oc 
his representatives could not deal with hie 
accounts in the German Bank. As a result 
of the Peace Treaty and by virtue of ao 
award by the mixed Arbitral Tribunal the 
sums due to the deceased were paid over 
to bia representatives along with compen- 
eatioD, the compensation being the sum 
calcolated npon the basis of interest in 
respect of that sum. Bowlabt J. pointed 
out that altbongb the German law recog- 
nized the security as remaining the pro- 
perty of its owner, Mr. Kay, but not so as 
to bear intereat : 

Tbo Treaty did not give Mr. Ray any right to 
intorost, nor did U declare the Tceubaoder a true- 
tee so as to found any consequeotial claim for in- 
terest. It did not empower tho Trlbuoal to give 
iDiersst as such, or to make any declaration as to 
the character of the purpose for which tbo Treu- 
bander had held tho money. Tbo Treaty gave 
compeDsatlon, and the tribunal wbicb aasaasad 
the principal sum has assessed It on tbo basb of 
interest. I think this aum first came Into exis- 
tence by the award, and no previous history oc 
anterior character can be attributed to it. It Is 
exactly like damages for detention of a chattel, 
aod unless it can be said that damages for deten- 
tion of a chattel can be called rent or hire for tho 
chattel during the period of detention. I do not 
think this compensation can be called Interest. 

The case was taken to the Court of Ap- 
peal and the Master of the Rolls ia the 
course of hU judgment dealing with the 
nature and quality of the compensation 
which was paid under Article 297 of the 
Treaty observed : 

But is It interest? Is that Us quality, or Is it 
oompensation estimated and measured in terms of 
interest? It appears to me quite clear that, apart 
from Art. 397, no such sum could have been re- 
covered. It could not ha VO been recovered accord- 
ing to EngUsh law as Interest. In the case of the 
London, Chatham and Dover Railway v. The 
South Eastern Raiiioay Oornpani/ which was 
before the House of Lords. (1698) A 0 429, there 
was a delay in payment ol an important sum by 
one railway to another, and the creditor sought to 
recover intoreat In consequence of tbo delay. It 
waa pointed oat that interest, according to one 
law, depende upon, first, a contraot express oc 
implied, and. secondly the Statute of 8 and i Wil- 
liam lY, Ohap. 42, under which you can make 
i nterest payable In raspoot of a debt or sum car. 

13, (1699) A 0 429=68 L J Oh 93^1 R, gTg := 69 
L T 667=66 J P 86, 
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tain, payable by virtue of a written Instrument at 
a certain time, or after a demand Has been made 
giving notice that interest will be charged. Now it 
is quite clear that there was no contract made by 
tho Germans to pay this intercet. The duty to pay 
compensation was imposed upon them by the 
Treaty. The Statute does not apply it, and the 
root of the payment is the duty to pay compenaa* 
tioD. So far as EngUsb law goe8» as pointed out 
by Lord Herschell and the others, and much as 
they would desire to impose a liability to pay in* 
terest, yet interest cannot be given under English 
law by way of damages for the detention of the 
debt ; 

and he concluded bie remarks thus : 

For withholding this sum, for preventing Mr. 
Eay, or bis executors, exercising the power of die* 
position over his property, the Germans have been 
compelled to pay compensation. The way to esti* 
mate that compensation or damagee-**tbe sensible 
way DO doubt^would be by calculating a sum in 
terms of what interest it would have earned. That 
has been done, but the sum that was paid has not 
been turned into interest so as to attach income* 
tax to it. 

Lawrence L. J. and Russell L. J. came 
to tihe same conclusioD. This group then 
deals with that class of oases where dama* 
ges are awarded either on calculations 
based on interest or otherwise but where 
interest as such was neither payable onder 
any law nor demandable by virtue of any 
contractual obligation incurred by the par- 
ties. The third group of cases ie illustrated 
by (1928) 12 Tax Gas 1169'® and (1931) 
16 Tax Cas 67.® The facts of the former 
ease were that during a coal strike in 1920 
two ships belonging to the appellant com- 
pany, which were ready to proceed to sea 
with cargoes of coal, were detained in port 
by order of the Government for periods of 
16 and 19 days. The Company received 
from the Government a certain sum as 
compensation for the loss of nse of the 
ships and for wages. The Court of Appeal 
ooofirmed the decision of Bowlatt J. and 
held that the compensation received by the 
company was properly assessed to excess 
profits duty as a trading receipt of the 
company. The Master of the Rolls pointed 
out that looking at the nature of the un- 
dertakiug which the Ensign Company was 
carrying on, that it was to make nse of 
their vessels day by day, and to make nse 
of the earnings which they secured to make 
a profit, 

It seems to ms thati looked ftt from a busloess 
point of view, all that has happened Is that the 
two vessels arrived much later at the ports to 
which they were consigaed than they would have 
done, with theconsequent result that for the certain 

18, Enaign Shipping Co. Ltd. v. Commr. of In- 
land Revenue, (192d) 12 Tax Oas 1169 — 189 
L T 111—17 Asp M C 472=13 LI L Rop 812. 


number of days which they were late they could 
not possibly make any earnings, and It is in res- 
pect of that direct lose by reason of the inter- 
ference with the rights exercised on behalf of His 
Majesty that they made a claim and have been 
paid compensation; 

and later on he came to the conolnsion 
that the view adopted by Rowlatt J. was 
correct when he states : 

I think I ought to regard this sum, as the Oom- 
missioners have obviously regarded it, as a sum 
paid which to the shipowners stands in lien of the 
receipts of the ship during the time of the inter- 
ruption, 

and therefore 

this sum falls into the trading receipts earned by 
these two ships, as would the reoeipts from a 
charter for the 16 or tbs 19 days if there had been 
separate charters for those respective periods enter- 
ed into by the shipowners for the ships for that 
time. 

In (1931) 16 Tax Cas 67^ the appellant 
company jointly with another company 
bought a motor vessel secondhand and 
immediately placed it in the bands of re- 
pairers for overhaul. But the time stipula- 
ted for completion of the overhaul was 
exceeded and the owning companies claimed 
from the repairers damages calculated by 
reference to the estimated profit which 
would have been earned by the vessel had 
she been trading daring the excess time 
taken for overhanl. The claim having been 
compromised and the repairers having paid 
certain sums towards the amount agreed 
upon, the Question arose whether the sum 
was assessable to income-tax. The Court 
of Session, Scotland, came to the oonolosion 
that the amount received was a trading 
receipt and should be iuoluded in the oom- 
putatioD of the company's profits. This 
group therefore concerns with the reoeipts 
of damages or compensation in the course 
of business or trade carried on by a trader. 

The present case falls, in my opinion, 
within the second line of oases referred to 
by me above. The amount of Rs. 60,600 
was received as damages for detention of 
the moveable properties of the Rani for 
the wrongful withholding of possession by 
the defendant" (per Sir Dinshah Mullah at 
p. 357 of 59 I A 331* while delivering the 
judgment of their Lordships in the Jharia 
Baj case). The Raja was bound under no 
contract to pay any interest to the Rani 
for these properties. Indeed the Raja was 
claiming these properties as his own and 
bis title to retain possession of these pro- 
perties was nltimately disposed of by a 
decree of the Court aflBrmed by their Lom- 
ships of the Judicial Committee. The matter 
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is made clear by the mode of accouating 
which was ordered by the decree of the 
Calcutta High Court in respect of the pay- 
meuts which bad been made by the defen- 
dants during the pendency of the appeal. 
Begarding the amonot in the Bank, the 
Subordinate Judge credited the payments 
which were made by the defendant in the 
first instance against the damages which 
bad been adjudged as due to the assessed. 
This was overruUd by the Calcutta High 
Court in these words : 

This is ID clear oontraventioo of whet is pro* 
Tided for in Mr. Bose'e decree and Id (be High 
Court's decision and what bae beeo approved and 
co&drzned by the Judicial Committee. . . . The 
interest that has besD awarded in plaintiQs' favour 
In (his case is not an interest provided for io any 
contract between the parties, express or implied, 
but by way ol damages ouiy. The payments that 
were made were not payments made sgalost into* 
rest expressly and there has been no agreement 
between the parties and no order of Court under 
which such payments or any of them, if made, 
were to be credited against Interest. A right of a 
creditor to appropriate a payment against uullqul* 
dated damages and when no iatereet wae io fact 
ruoning nnder any contract, express or Implied, is 
a thing unknown to law. 

Such being the nature of the sum awarded 
as damages I think the present case clearly 
falls within the rule laid down in (1929) 
14 Tax Cas 580.^^ It may be pointed out 
that the decision of the House of Lords 
referred to by the Master of the Bolls in 
{1893) AO 429^^ was followed in this Court 
in 12 Pat 216.^* In a recent case decided 
by their Lordships of the Judicial Com* 
mittee in 65 I A 66^* Sir Bhadi Lai deliyer. 
tng the judgment of the Board cited with 
approval the decision of the House of Lords 
in (1893) A C 429^* and also the decision 
of Lord Tomlin in (1929) A 0 631*® and 
came to the oonclusion that 
la the absence of any usage or eoutroet, express 
or Implied or of any provision of law to justify the 
award ol Interest on the deoretal amount for the 
period before the InstUation of the suit, iutorest 
for that period conld not be allowed by way of 
damages caused to the respondents for the wrongful 
deteotion of their money by the railway company. 

For (ho reasons given above I would 
answer the question formulated at page 6 
l of the paper.book in th e negative. The 

14. J. H. PattinsoQ v. Bindbya Dobl, (1938120 
A I B Pat 196=146 X 0 66=19 Pat 216 = 14 
P Ii T 149. 

16* B. N. By, Co. Litd. ▼. Buttanji Bamji. (1936) 
26 A I R P 0 67 = 173 1 0 16 = 66 I A 66= 

1 L B (1988) 2 Cal 72=32 S L R 874 (P 0). 

16. Maine and Kew Brunswick Eleotrioal Power 
Oo. Ltd. V, Alice M. Hart, (1999) 16 A I B 
P 0 166=119 I 0 616 = (1939) A 0 631 = 96 
L J P 0 146=111 LT 370. 


assessee is eutitled to Bs. 500 as coats from 
the Commissioner. 

Harries C. J. — I agree. 

Fazl All J. — I agree. 

D.S./r.E. Answer in the negative* 

^ ^ A. L R. 1939 Patna 667 
FULL BENCH 

Harries C. J., Fazl Ali and 
Agabwala JJ. 

Babu Lachmeshwar Prasad Shuhul and 
others — Appellants. 

V. 

Babu Oirdhari Lal Ckaudhuri and 
others — Bespondenta. 

In the matter of Federal Court Appeals 
Nos. 10, 14 and 17 of 1939» Decided on 
26th September 1939. 

(a) Civil P. C. (1908). O. 45, R. 7-“Dale of 
^^cree'* meant date on which judgmeat wae 
pvoDouDced and not date when decree waa 
signed. 

The phrase "date of the decree" in 0. 46, R. 7 
(1) means the date which the decree bears or the 
date npon which judgment was pronounced. The 
starting point of time In 0. 45. B. 7 is therefore 
the date which the decree bears aod not the date 
when the decree was aofioally signed. (P 669 C 2; 

P 670 0 1) 

(b) avU P. C. (1908), 0.45, R. 7 (1) as 
ameoded In 1920— Meaning of O. 45, R. 7 (1) 
explained ^ R. 9 of Privy Council Rules glvW 
^url power in Privy Council appeaU to extend 
time lermakingdepoiit of printing costs beyond 
limits fixed by O. 45, R. 7 (1) (Obittr). 

The meaning of 0. 46. R.T(l) ol the Civil P,0., 
as It now stands, Is plain. An extension of time 
bs granted for deposit of prlatiog charges 
after the expiry of ninety days npon cause being 
shown, bat such extension of time cannot exceed 
sixty days, and I! ibis farther period of sixty days 
has elapsed, the Court has no power under the 
rule as It stands to grant further time. The words 
»ro mftnd.tory and limit tbo dUoretlon of the 
Mart. But R. 9 of (ha Privy Coimcil Rules alves 
the Court in Privy CoanoU matters a powu In 
proper oases to ezteod time before making a 
deposit of printing costs beyond the limits fixed 
t«.?' ^ • d I R 1987 Bom 817 ; A. I R 

JPJS 2/ad 796 and AIR 1939 dfi fl99, H.j. on; 
Uos# fate rs/srrsd. [P 670 O 1, 2; P 671 0 

Federal Court Rules, O. 9. R. i ^ 
High Court ha. power in proper case, to extend 
lime fixed by O. 45, R. 7, Civil P. C., for 
depowting printing ce.t. in Federal Court 
appeal. CPot Harrita C. J. and F<ul dU J. • 
d.arteafa J . Disionting.), ' 

‘1® -TJ — Wbat 

O. 9. R. 1 of the Federal Court Rules means Is 

ProwKinre al 

am.oi^d or modified by any Order in OounoU and 
In partloalar as modified and adapted by the 

«* Indian Lws) 

Order, 1987, shall govern tbe procedure InFoderal 
Co^appeals. ^ 0. 46. R. 7 of tha Code of OivU 
Ptooedure has boon modified by Order in OounoU 
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of 9tb Febraarr 1920, so as to give the Coart 
|>ower to exCcDd time to make a deposit ofpriDtiag 
costs ID Priv; Coancil appeals, SQcb power Is also 
giTen to the Court in relatioD to Federal Coort 
appeals by reasoo of O. 9. Hale 1 of the Federal 
Court Rules. Soch power however should be 
exercised with great caution and only where there 
are cogent reasons for doing 60 » In short, it is 
only where the justice of the cases demands that 
the' Court should extend time that sncb extension 
should be given. Time may be extended if owing 
to the fact that the appellant who was the karta 
of the family was incapacitated by small-pox, the 
money was not paid within the period allowed by 
law. Similarly though the High Court is not 
closed during the vacation, and the money can be 
deposited and, if tendered, will be accepted, time 
may be extended if failure to deposit printing costs 
daring vacation is due to honest impression on 
the part of tho appellant that U the money was 
deposited on the opening day of the Court it 
would be accepted as being within time. This is 
not an ordinary ease of ignoranoe of the law but a 
mUtake due to the failure of the Court in making 
the position clear. [P G79 C 1, 2 : P 673 0 1, 2J 

fPer Agaricalc Neither para. 9 nor any of 
the other paragraphs of the Orderdn-Conncil o! 
1920 applies to appeals to the Federal Court and, 
oonsequently, High Court has no power to extend 
tho time prescribed by Order 45 of the Code in the 
case of appeals to the Federal Court, [P 677 0 1] 

(d) Limitation Act (1908). S, 4 — S. 4 does 
not apply to deposit of costs ^Per Agarwal^ /J* 


An application under S. 4 means an application 
to the Court to take some step which the Court is 
empowered to take only on being requested to do 
.BO, such as execute a decree, set aside anexeoutlou 
Bale. etc. When making a deposit of costs the 
appellant does not move the Court to do anything. 
Bence S, 4 does not apply to deposit of costa. 

[P 677 0 1, 91 


(e) General Clauses Act (IS97), Se^lO 
efface in Sec* 10 does not anclode efface of 
Court ~ Deposit of printing costs in case of 
Federal Court appeal made on day on wht^ 
High Court reopens after annual vacation u in 
time under S, 10 fPer Agarw<Ua /J. 

An act directed or allowed to be done or taken 
In an office is used In 8. 10 in contradistinction to 
an act directed or allowed to be done or /o 
a Conrt *‘0®©#'’ does not include the office of a 
Court. Hence the fact that the offi<» of 
remains open while the Conrt itself « lot 

indicUl business wlU not deprire a ’*‘*f*S‘ „ 
the extended time for doing an act to which S. IO, 
General Clauses Act, applies. The Hjgh Court Is 

closed for ordinary basineas daring theannualv^ 

tioo. Hence printing costo deposited on day when 
Court reopens will be within time under Sec. 10 . 
A I B 19S3 P<it Bel. on. [P 6^^ ° 


T. N. Sahai (in No. 10). Nitai Cbandra 

Gboah (in No. 14) and S. K. Mitra 

and P. Jha (in No. 17) — 

for Appellants. 


Hasan Jan and P. N. Gour (in No. 

T. N. Sahai (in No. 14) and B. C, De 

and A. K. Mifcra (in No, 17) — 

for BespcfndentSs 


Harries C, J, — These are three appUea* 
tions filed by the appellants in the three 
appeals praying that the amounts of print* 
ing costs in connexion with these three ap* 
peals to the Federal Court be accepted andi 
if necessary, time for depositing the same 
be extended. The facts of the three cases 
differ materially and will be considered 
later. There was howeTor considerable de* 
lay in all three cases in making the neces* 
sary deposits, and the first point which has 
to be determined is whether this Court can 
extend the time fixed by law for depositing 
these printing costs. If the Court has no 
such power, then it matters little what the 
facts of any particular case may be if tho 
deposit has not been made within the 
period stipulated. The three appUcatione 
first came before a Bench of this Courts 
and haying regard to the general import 
ance of the question that Bench referred 
the matter to a larger Bench. Theee ap* 
plications accordingly bayo been beard by 
this Full BeoolL A right of appeal to the 
Federal Court is giyen by S. 205, Govern* 
ment of India Act, 1935. That Section is in 


these terms : 

(1) An appeal ehall lie to to the Federal Court 
from any judgment, decree or final order of a Hlgb 
Court in BrUieb India, if tbe Hlgb Court certifies 
that tbe esse involves a substantial question of 
law as to the interpretation of this Act sny 
Order in Council made thereunder, and it ehall be 
tbe duty of every Hlgb Court in British India to 
consider in every case whether or not any snob 
question Ib involved sod of Us own motion to give 
or to withhold a certificate accordingly. 

(2) NS'here such a oertlfioete U given, any party 
In the case may appeal to the Federal Court on toe 
ground that any such question as aforesaid baa 
been wrongly decided, and on any , ground on 
which that party ooald have appealed witnoi« 
special leave to His Majesty in ComoU U no mcA 
cHtificate bad been given, and, within tbe leave of 
the Federal Court, on any other 

direct appeal shall lie to HU Ma)e5ty In CoonoJ, 
either with or without special leave. 

In all these cases certificates were giyaa 
by this Court that the cases involy^ a 
substantial question of law as to the inter- 
pretation of tbe Government of India Act> 
and such is the sole ground of aPP®*} 
each oase. The Federal Court have drafted 
rules goTerning the procedure to be fol. 
lowed in appeals to that Court. O. a oi 
these rules makes 0. 45, Civil appuc- 
able to appeals to the Federal Court with 

certain modifications. 0. 9i3‘“tbe90 ter^ 

1. Wh,« « oertificate has bwn given 
305 (1) of the Act. the provisiona of 0. 46 of tn» 
Codei L modified and adepted bj the 
of India (Adaptation of Indian 
ehaU apply In relaUon to appeals to the Federal 

Court, 
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Subjciot to the provieioos of Sees. 4 and 
XflmiUtioa Act» 1908. appUcatiooe uodet R. 3 of 
the said Order 4$ shall be presented within ninetj 
days from the date of the signing of the decree or 
order appealed from. 

The Goyarnment of India (Adaptatioo of 
IndiaD Laws) Order, 1937, adds a role No. 
17 to 0. 45, Civil P. C., ^nd makes some 
other slight ameodments to that order. 
This rule No. 17, which is added to O. 45, 
Civil P. C., is in these terms: 

Where a certificate has been given coder See. 
205 (1), GoTernmeDt of India Act, 1935, the provU 
eioQS of this Order shall apply in relation to ap. 
peals to the Federal Court as they apply in relation 
to appeals to Hie Majesty in Council and references 
in this Order to His Majesty Jo ConocU and to any 
Order of His Majesty in Oouooil shall be construed 
as references to the Federal Oonrt and the roles of 
the Federal Court : 

Provided that 

<a) R. 3 of this Order shall have effect as if at the 
end of sob-r. (1) thereof there were inserted the 
words apart from any question of law as to the 
interpretation of the Government of India Act, 
1985, or any Order in CoonoU made thereunder ; 
(h) where the only ground of appeal stated in the 
petltioQ is that any question of law as to the in* 
terpretatlon of the Government of India Act, 1935, 
or any Order In Connoil made thereunder has been 
wrongly decided, the petition need not pray for 
each a oertlfloate aa is mentioned la R. 8. and the 
like proceedings shall be had thereon as If sooh a 
oertifioaCe had been given except that no aeouritv 
eball be required for tho costs of the respondent. 

Tha Government of Indie (Adaptation of 
Indian Laws) Order, 1987, makes only 
formal amend meets to the wording of 0.46 
B. 7, Civil P. 0., whiob deals with time for 
making depoaiteof printing coats. The mate- 
rial portion of that Buie reads as follows: 

(1) Where the certlfloata is granted, the appli- 
cant shall, within ninety days or snob farther 
period, not exceeding sixty days, as the Ooart 
may, upon cause shown allow from the date o! 
the decree oompUlnod of, or within six weeks from 
the date of the grant of the oertlfloate, whiohever 
16 the later date . . . . (b) deposit the amoant re- 
qo^ to del»y tho exponas of tmaalatlog, trano- 
oriblng, indoxlng aod tcansmittiog to Hla Mojosty 
la OoanoU » oorreot copy of tho whole record of 
the salt .... , 

Tho worda “ Hia Majesty in Oounoil ” 
mMt be road as Federal Oonrti. In cases 
where the oiJy groand of appeal taken is 
that a gnestion of law on the interpreta. 
toon of tha Government of India Act has 
been wrongly decided the word "oertifioate” 
in relation to Federal Court appeals mnst 
mean the oertifioate granted nnder S. 205 
Uj, Government of India Act. In saoh oases 
no certificate snob as that oontemplated by 

«“on of pro. 
viso (b)of B. 17 whieh has bean added to 

Government of 
India [Adaptation of Indian Laws) Order, 


1937. Ib will be seen from the fcerms of 
O. 4o, B. 7 that priDtiog costs in Privy 
CoQDcil appeals had to be deposited witbia 
90 days of the date of the decree or within 
a farther period of 60 days if so allowed by 
the Court or witbia six weeks from the date 
of the certi&cate whichever was the later 
date. In all three cases ^now before the 
Court the money was tendered after the 
expiration of 150 days from the date of the 
decree and long after the expiration of six 
weeks from the data of certificate. It has 
beea held repeatedly that ''the date of the 
decree" io this Bale means the date when 
judgment was actaally pronouoced, because 
that latter date is the date which the de- 
cree bears: see 14 C WN 420' following a 
deoieioQ of their Lordships of the Privy 
CoQocil in 7 Cal 547.^ 


It wascoDteaded by the applicants bow* 
ever that a different meaning should be 
given to the phrase "date of the decree" io 
this Buie as applicable to Federal Coort ap. 
peais. O- 9, B. 2 of the Federal Court Buies 
deals with applications to bbia Court in 
Federal Court matters under O. 45, R. 2, 
that is applications similar to applications 
for leave to appeal to His Majesty in Conn, 
ml. Id this Bale of the Federal Coart Rules 
it is stated that such applications are to be 
made within 90 days from the date of the 
eigning of the decree or order appealed 
from. It was therefore oont^ded that the 
etartiog point from which time ran in such 
applications was the date when the decree 
was actaally signed and not the date apon 
which the jadgment was pronounced. There 
is a clear difference in the wording of 0. 45. 
B. 7 (1), Civil P. 0., and O. 9, B. 3 of the 
Federal Court Rules. The words in O. 45, 
B. 7, Civil P. 0., are however clear and it 
IS not open to this Court to place any other 
TOnstraotion upon them than that which 
has been placed by all the Coarts in India 
m the past. The phrase "date of the decree" 
in O. 45, B. 7 (l). Civil P. 0., means the 
date which the decree bears or the date 
^on whioh jadgmeot waa pronounoed. 
Whether the worda date of eigning o£ the 
deorw appearing in 0. 9, R. 2 of the Fede. 
ral Oonrt Rales mean something different 
Irom the date of tho decree is a diCBcalb 
qneation; bat the point does nob arise in 
this case, and it is therefore onneoaaaary 

3- Owners of the Ship '‘firenhildA** v 
A w“(P 0}!^*'°“ ^ 



670 Patna Lachmeshwar Prasad v. Gibidharilal (FB) (Harries C. J.) A. L R, 


for me to offer aoy opinioD upon the qoea* 
jtioD. It is suS'icient to say that the starting 
Ipoint of time in 0. 45, R. 7, Civil P. C., is 
ondoubtedly the date which the decree 
bears and not the date when the decree 
was actually signed. As I have previously 
stated, in all these cases no money was 
tendered for printing costs within 90 days 
of the date of the decree, and no applica- 
tion was made in any of the cases to extend 
the time after the expiration of the 90 days. 
In fact, more than 60 days had elapsed 
after the expiration of the period of 90 days 
from the date of the judgments before any 
of these applications were made. In these 
circumstances, has the Court any power 
further to extend the time for the deposit 
of such printing costs? 

It was contended on behalf of the applic- 
ants that the words ^'within 90 days or 
such further period not exceeding 60 days 
as the Court may upon cause shown allow 
from the date of the decree complained of " 
are directory and not mandatory. It is said 
that normally the deposit should be made 
within each period but the discretion of the 
Court is not limited, and the period conld 
be extended in proper cases. O. 45, B. 7 (l), 
Civil P* C., was amended by Act 26 of 
1920. Previous to the amendment the depo« 
sit for printing costs bad to be made within 
six months from the date of the decree or 
within six weeks from the date of the grant 
of certi&cate whichever was the later date. 
By the amending Act of 1920 the words 
"within 90 days or such further period not 
exceeding 60 days as the Court may upon 
cause shown allow** were substituted for 
the words "within six months.'* Their 
Lordships of the Privy Council in 10 Cal 
667^ held that the words "within six 
months*' were directory and not mandatory, 
and the Court could allow further time to 
deposit printing costs in exceptional cases 
where there were cogent reasons for so 
doing. It is argued that the amendment 
merely amounts to substituting words 
which are directory only for words which 
had been previously held to be only direc- 
tory. In my view the meaning of 0. 46, 
R. 7 {l), Civil P- C., as it now stands, is 
plain. An extension of time may be grantw 
for deposit of printing charges after the 
expiry of 90 days upon cause being shown, 
bat such extension of time cannot exceed 
60 days, and if this further period of 60 
days has elapsed, the Cour t ^s no power 
d. Burjore V. Bhsgana, [IBBi) 10 Cal 657— IH A 
1 (P 0). 


under the rule as it stands to grant further 
time. The words are. In my view, manda- 
tory and limit the disoretion of the Court. 
If the period of 90 days from the date of 
the decree has expired, the Court can at 
most grant a farther extension of 60 days. 
Once that period has elapsed, the Court 
has no power as the rule stands to grant 
any further time. 

The matter however does not rest there 
as far as appeals to His Majesty in Council 
are concerned. On 9th February 1920 the 
date upon which the amendment of 0. 45, 
Rule 7 (l), to which I have referred, took 
effect, His Majesty in Council issued an 
order resoioding previous rules, orders and 
regulations relating to appeals to His 
Majesty in Council and substitotiog for 
them other rules regnlatiog the mode, form 
and time of such appeals. By the terms of 
this Order io Council of 9th February 1920 
all Courts in India are bound to observe 
the rules therein contained. R. 9 of this 
Order in Counoil of 9 th February 1920 
reads as follows : 

Where ao appellant, baving obtained a certld- 
cate for the admission of appeal, falls to furnltb 
the seoority or make the deposit required (or apply 
with due dlllgeneB to tbe Court for an order ad* 
mltting tbe appeal), the Court may, on its own 
motion or on an application in that behalf mado 
by tbe respondent, cancel the certificate for the 
admlsaion of tbe appeal, and may give each direc- 
tions ae to the costs of tbe appeal and tbe security 
entered into by tbe appellant as the Court sbaLl 
think fit, or make each further or other order in 
the premises as. in the opinion of the Court, tbe 
justice of the case requires. 

In appeals to His Majesty in CoonoU 
this Bole empowers Coarts in India to 
cancel certificates already given in certain 
cases. It is to be observed that no sooh 
power was given to the Coarts nnder O. 46, 
Civil P. C. This rale does not compel Coarts 
to cancel certificates in case of failore to 
make deposits of printing costs. The words 
ased are "may cancel" and not shall can- 
cel ” In each cases if the Court does noo 
cancel the certificate it may make such 
other order, as, in the opinion of the Court, 
the justice of the case requires. It was 
strongly urged on behalf of the applicants 
that this Bole gives the Court in Pri^ 
Council matters a power in proper cases to 
extend time before making a deposit of 
printing costs beyond tbe limits fixed by 
O. 48, B. 7 (l) and in my view this con- 
tention is well-founded. B. 9 of the Pri^ 
Council Buies allows the Court either to 
cancel the certificate or make such other 
order as the justice of the case demands, 
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Ib appears to me that the framers of this 
Bale contemplated that the justice of the 
case might require a further eitension of 
time> and that being so the Court was 
expressly granted the power to grant sooh 
extension in spite o( the mandatory words 
contained in O. 45, E. 7, Civil P. C. The 
words Qsed io B. 9 are sufficiently wide to 
give the Court power to extend time for 
making deposits of printing costs in proper 
eases beyond the limits 6x6d by O. 45, B. 7, 
'Civil P. C. It most be remembered that 
8. 112» Civil P. C., ooubemplates a possible 
conflict between the roles contained in the 
Code and the rules framed by His Majesty 
in Coonoil* That Baetion expressly enacts 
that 

nothing contained In the Oode shall be deemed to 
Interfere with any raids made by the Jodiotal 
Committee of the Ptijy ConnoU, and for the time 
being la force, for the presentation of appeals to 
fits Majesty in Oonnoll, or their oonduot before 
the said Jadloial Committee* 

In other words, if there is a conflict be- 
tween the rales contained in the Code and 
the rales iesoed by His Majesty in Council, 
jthe latter will prevail* In my view there- 
fore the Court has power in proper oases in 
appeals to His Majesty In Goonoil to extend 
time for makiog depoeits of printing costs 
beyond the limits fixed by the Oode. There 
has been considerable oouflicb of judicial 
opinioa upon this point* Benobes of this 
Court in 9 P L T 806* and A I B 1929 Pat 
481 have held that the Court has no power 
to exteod time for the'deposifc of priDtiog 
0^8 beyond the limits fixed by 0. 46, B. 7, 
Oiyil P, 0. It woald appear however that 
the Benches did not oonaider the effect of 
Bole 9 of the Order in Oonnoil dated 9th 
Febtoary 1920, and dealt with the matter 
aa if it was entirely governed by the' pro. 
viaione of O. 46, B. 7, Civil P. 0. In 39 
G W N 661* BanbiD 0. J., and Gbose J. of 
the Caloatta High Conrt held that O. 46. 
B. 7, Oivil P, 0., and B, 9 of the Privy 
Oonnoll Boles, 1920. did dot give the Coart 
power to extend time beyond the limits 
defined in O. 46. E. 7. Civil P. 0.. and a 
eimilar view was expressed by the Lahore 
High Ooort in A I B 1936 Lah 733/ On 
the other band, t he High Ooarts of Bom. 

Datt, 
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bay, Madras and Allahabad have taken a 
different view. In 61 Bom 430* a Full 
Bench held that the effect of B. 9 of the 
Order in Coanoil, 1920, was to give power 
to the Gonrt in proper cases to extend the 
time beyond the limits fixed by the Code. 
A similar view was expressed by a Madras 
Foil Bench in I L B (1938) Mad 1007° and 
by a Foil Bench of five Judges of the Allaha. 
bad High Court in A I B 1939 AU 299.*® 
This latter case overruled the earlier Full 
Bench case in 55 All 432‘* in which it was 
held. Niamatullah J. dissenting, that B. 9 
of the Order in Council of 1920 gave the 
Coart no discretion to extend time beyond 
the limits fixed by O. 45. B. 7, Oivil P. C. 
I respectfully agree with the views ex. 
pressed by the learned Jndges in the Bom,- 
bay, Madras and Allahabad Pull Bench 
oases, and I am of opinion that in Privy 
Council appeals this Conrt has power in 
proper eases to extend time for making 
deposit of printing costs beyond the limits 
fixed by 0. 45 E. 7. CivU P. 0. 

The next question to be determined is 
whether this power is given to the Ooorta 
in proceedings relating to appeals to the 
Federal Court. As I have stated previously, 
O. 9, Bole 1 of the Federal Coart Bales 
provides that 

the provisions of O. 46 ol the Oode. as modified 
and adapted by the aoTermneat ol India (Adapta- 
Uon of Indian Laws) Order, 1987, ahall appl? la 
relation to appeals to the Federal Oontt. 

The word “Oode” is defined in the Federal 
Ooort Bales in 0. 1, E. 2. The definition is 
as follows ; 

Id these mlee, nnlesa the context otherwise 
^nlres . . ... . . “Oode” means the Oivil Pro* 
«®* “ amended or modified by any 

Order la Oonnoil or by or nnder any Oentral Aoi 

Bale 9 of the Order in Council of 9th 
February 1920 does, in my view, modify 
O. 45, E. 7, Oivil P. 0., beoaoee it em. 
powers the Court In proper cases to grant 
father time to deposit printing coats, 
^o^h aaoh power is expressly confined 
^thin certain limits in O. 45, Bale 7. If 
0. 45, B. 7, as modified by B. 9 of the Order 

e.NUkaath Bttlwant v. Saohidanaad Vidya 
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in Conncil of 9bb February 1920 is to 
apply to Federal Court appeals, then this 
Court has power in proper cases to extend 
the time for depositing printing costs in 
Federal Court appeals. It has been con. 
tended, however, that O. 9, B. 1 of the 
Federal Court Buies only contemplates one 
modi&cation of 0. i5 of the Code, that is 
the modiheation made by the Government 
of India (Adaptation of Indian Laws) Order 
1937, and that being so, it is urged that 
the context requires that the word ''Code'* 
appearing in O. 9, B. 1 of the Federal Court 
Buies should be read as the Civil Proce. 
dure Code, 1908, and not as the Civil 
Procedure Code, 1908, as amended or 
modified by any Order in Council. In short, 
it is urged that as one modification only is 
mentioned all other modifications of the 
Code previously made by Orders in Council 
must be disregarded. If other modifications 
of the Code were contemplated by the 
framers of the Federal Court Buies, it is 
contended that it would have been suffi. 
oient to say in 0. 9, B. 1 that **th6 provi* 
aioDS of O. 45 of the Code shall apply in 
relation to appeals to Federal Court" as by 
the definition of the word *'Code" means 
the Code of Civil Procedure, 1908, as 
amended or modified by any Order in Ooud« 
cil which would include the Government 
of India (Adaptation of Indian Laws) 
Order, 1937. 

In my view the word Code** in O. 9 
B. 1 of the Federal Court Buies must be 
given the meaning given to that word in 
the definition contained in the Bales. There 
is nothing in the terms of 0. 9 E. 1 of the 
Federal Court Buies which demands that 
the word “Code" shonld be given any 
meaning other than the meaning given in 
the definition. In my judgment what 0. 9 
R. 1 of the Federal Court Rules means is 
that O. 45, Civil P. 0., as amended or modi- 
fied by any Order in Council and in parti- 
onlar as modified and adapted by the 
Government of India (Adaptation of Indian 
iLaws) Order, 1937, shall govern the proce- 
Idure in Federal Court appeals. As 0. 45, R. 7 , 
Civil P. 0„ has been modified by Order in 
Conncil of 9bh February 1920, so as to give 
the Court power to extend time to make a 
deposit in Privy Council appeals, such power 
is also given to the Court in relation to 
Federal Court appeals by reason of 0. 9 R. 1 
of the Federal Court Rules. To hold other- 
wise would be to deprive an appellant to 
the Federal Court of a right which he 
undoubtedly has in connexion with appeals 


to His Majesty in Council. It is to be ob- 
served that B. 9 of Order in Council of 
9 th February 1920 only empowers the 
Court to extend time when the justice of 
the case requires it, and it is clear that 
tbie power should only be exercised in 
exceptional cases. In 10 Cal 557^ a case on 
O. 45 R. 7, Civil P. C., before the amend- 
ment of 1920, their Lordships of the Privy 
Council held that time should not be 
extended beyond six months unless there 
were cogent reasons for doing so, and this 
has been emphasized in the Full Bench 
cases of Bombay, Madras and Allahabad, 
to which I have referred. All the Courts 
which have held that a Court has power to 
extend the time to make a deposit in Privy 
CouDoil appeals, have also held that such 
power should be exercised with great caution 
and only where there are cogent reasons 
for doing so. In short, it is only where the 
justice of the case demands that the Court 
should extend time that such extension 
should be given. It will be therefore needs, 
sary to consider the particular (acts of each 
of these cases to see whether such oogeut 
reasons exist which demand that the Court 
should exercise its discretion in favour of 
the appellants and extend time for making 
the deposit of printing costs. 

Federal Court Appeal No* 10 of 2P3P.— 
The facts in the application in Federal 
Court Appeal No. 10 of 1939 can be shortly 
stated as follows ;> This Court delivered 
judgment on 19th December 1988, and 
granted a certificate that the case involved 
a substantial question of law as to the 
interpretation of the Government of India 
Act. On 13th March 1939 the decree of the 
High Court was actually signed and on 27th 
March 1939 the appellants made an appU- 
cation to this Court under O. 46, B. 2, Civil 
P C. On 12th April 1939 notice was served 
upon the appeUants by this Conrt of the 
amount of the deppsit necessary for prmtmg 
costs. The appellants did not deposit the 
money, and on Slst July 1939 the office 
Dlaoed the matter before a Bench for orders. 
On Ist September 1939 the appellants 
filed an application in this Court intimat- 
ing that he was then in a position to pay 
the money and that time for acceptanw of 
the same should be extended, and 
the application now before the Court. The 
date of the decree and certificate 
December 1938, and the aplpioants should 
have deposited this sum within 90 da^ 
of 19th December 1938. The 90 da^ 
expired on 28th March and no application 
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respoDdaots. If appelUot 1 who was the 
karta of tba famtl? was iocapacikated by 
8caall-poz, than tbara was good raasoa why 
tba money was not paid within the period 
allowed by law. There seems to be no rea. 
SOD to doubt that appellant 2 was too in- 
experienced to take any steps to make the 
deposit or to apply for an extension of 
time. For these reasons I would extend tbe 
time for making the deposit and direct that 
the money tendered on 24th July 1939, be 
accepted. 

Federal Court Appeal No. 17 of 1939 . 

In this case tbe jadgment of the High Court 
was delivered on 17th January 1939 and a 
certificate given under S. 205 (l). Govern, 
ment of India Act. 1936. The decree was 
signed on 13th February 1939, and on 11th 
May 1939, the appellants filed a petition 
under 0. 45. R. 2. Civil P. C. The High 
Court vacation was from 12th May 1939 
to 23rd July 1939. On 99th May 1939 
notice of the amount of printing costs! 
namely Rs. 910. was served npon the an. 
pellante. and on 24th July 1939. (that is 
on the opening day of tbe Court after the 
vaoatioDj the money was tendered and ao 
cepted by tbe learned Registrar subject to 
any orders passed by a Beach of the Court. 
Une hundred and fifty days expired On 16th 
June 1939. that is during tbe vacation, and 
on behalf of the appellants 
that as the Court wag closed they could not 

S)iwt * opening day of the 

In my judgment this Court is not closed 
during the vacation, and tbe money can be 
deposited and. if tendered, will be acoepbed. 

It will be observed that the notice of tbe 
amount of printing costs was actually sent 
by the office on 29bh May 1939. and that 
was during the vacation. It baa been ex. 

m this Court in 8 P L T 
779 that a deposit for printing costa may 
be made w^n the Court ia not sitting bat 

K ^ satisfied how. 
ever that there has been considerable mis. 
underetandiDg as to what bnsinesa the office 

In 9‘p?roLTC"‘® vacation.! 

ii, ^ qaestion arose as to 

whether appeals conld be filed durina the 

correspondence fs re. 

ferred to in that report from which it is 
ojear that the positio n with regard to this 


-was made to the Coort to eiteod tbe tiEDe. 
The further period of eiity days expired on 
27th May and do appUcatloD of any kind 
was made until 1st September and do 
explanation has been gifen for the delay 
beyond a vague statement that there was 
difficulty in obtaining tbe money. The 
amount involved was Rs. 253 3.0 and in 
ray view, there are no cogent reasons in 
this case why the Court should exercise its 
discretion and extend the time. There has 
been great delay and in my view, tbe 
application to extend time for making the 
deposit should be rejected. 

Federal Court Appeal No. 14 0 / 1939. 

In this case judgment of the High Court 
was delivered on 23rd January 1939, and 
a certificate given under S. 205 (l), Govern, 
noentof India Act, 1935. On 13bh March 
1939, the decree was aigned. and on 2lgt 
April 1939, the appellants filed a petition 
iQ this Court under O. 45, R. 2. Civil P. G. 
On nth May 1939, this appeal was con- 
solidated with another appeal (Federal 
Court Appeal No. 13 of 1939) and an order 
was made apportioning the costs. Oo lltb 
May 1939, the office served an estimate of 
the printing costa upon the appellants and 
that estimate was for Rs. 93.3.0. On 24th 
July 1939, which was the opening day of 
the Court after the long vacation, this 
money was tendered bat was refused by tbe 
Court as the tender was out of time. On 
^5th July 1939, the appellants filed this 
application praying for extension of time to 
deposit the money if such extension was 
necessary. 

Acoordlog to the appellante. appeUant 1 
contracted small.pox shortly after 11th 
May 1939. and was seriously ill for a oonsi. 
derable time. Appellant 2 who is the son of 
\ majority shortly before 

11th May 1939. and it is said that he bad 
to attend on hia father and farther that he 
was ignorant of matters connected with tbe 
limitation. Further it is said that after the 
attack of small.pox appellant 1 developed 
asorotal tumour which incapacitated him 
for somo time. For these reasons it is said 
that the appellants were nnable to oome to 
Patna and instruct lawyers to make the 
deposit before 24th July 1939; more than 
160 (one hundred and fifty) days elansad 

view decree, but. in^y 

jView, there ate <»gent reasons in this oam 

why time should be extended. The facts 

appellant hive Liu 

verified by affidavit, and it is to be noted 

Jsswtee” b, th. 
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office during the vacation ^as far from 
clear. I am satisfied that there is consider* 
able confusion even today, as no orders 
have been issued as to ^hat the Court will 
or will not do during the vacation. The 
appellants in this case state that they were 
under the impression that if the money 
was deposited on the opening day of the 
Court, namely 24th July 1939, it would be 
accepted as being within time. Such haa 
been the view of a large number of liti- 
gants, and they are not entirely to blame 
for each a view. The matter has not been 
made clear in the past, and that being so I 
am quite prepared to believe that the ap- 
pellants honestly believed that they could 
;deposit this money on the opening day of 
the Court. This is not an ordinary case of 
’ignorance of the law, and to a largo extent 
jtbe mistake committed by the applicants 
,waa doe to the failure of the Court in 
making the position clear. That being so, 

am prepared to bold that there are 
, cogent reasons in this case for extending 
ithe time for making a deposit, and accord- 
ingly I would direct the office to accept the 
deposit which was tendered on 24th July 
^ 939 . 

For the reasons which I have given, I 
would therefore refuse to extend the time 
in Federal Court Appeal No. 10 of 1939 
and dismiss the appUcation. I would how- 
ever extend the time in Federal Court Ap- 
peals Nos. 14 and 17 of 1939 and direct 
the office to accept the money tendered. In 
all the ciroamstanoes, I would make no 
order as to costs of these applications. 

Fazl Ail J. — I agree. 

Agarvala J. — I agree to the order pro- 
posed. As however the reasons for my con- 
cluflion differ widely from those of my 
Lord the Chief Justice, I propose to state 
them in detail and to analyze the law 
bearing on the gnestion at issue. The ordi- 
nary appellate jurisdiction of the Federal 
Court is described in S. 205, Government 
of Indie Act, 1935, and the Federal L^is- 
latnre has been empowered to enlarge this 
jurisdiction by B. 206. S. 205 (l) gives a 
right of appeal to the Federal Court from 
any judgment, decree or final order of a 
High Court in British India, if the High 
Court certifies that the case involves a 
snbstantial question of law as to the inter, 
pretation of the Act or any Order-in- Coun- 
cil made thereonder, and casts upon the 
High Court the duty to consider, in every 
case, whether or not such a question is 


involved, and of its own motion to give or* 
withhold a certificate accordingly. Where 
a certificate is given, any party in the case 
may appeal to the Federal Court, (l) on the 
ground that any question as to the inter- 
pretation of the Government of India Act* 
or of an Order-io-Conncil made thereunder 


has been wrongly decided ; (2) on any 
ground on which that party could have* 
appealed to His Majesty in Council if no 
such certificate has been given ; and (3) 
with the leave of the Federal Court, on 
any other ground : [See. 205 (2). ] 

By the Government of India (Adaptation 
of Indian Laws) Order, 1937, S. Ill- A has 
been added to the Code and by it Ss. 109r 
110 and 111 of the Code have been declared 


to apply to appeals to the Federal Court as 
they apply in relation to appeals to his- 
Majesty in Council, provided that 

(a) so mocb of the said SecUons as dcUmite the 
in ^bich ao appeal will lie shall be constru- 
ed as dellmitiog the eases in which an appeal will* 
lie without the leave of the Federal Court other- 
wise than on the ground that a substantial ques- 
tion of law as to the interpretation of the said Act, 
or any Orde^in-Council made thereunder, has been 
wrongly decided : 

(b) in determining under el. (o) of 8. 109 whe- 
ther the case b a fit one lor appeal, and. under 
6. 110, whether the appeal Involres a substantial 
question of law any question as to the interpreta- 
tion of the said Act, or any Orderdn- Council made 
thereunder shall be left out of account. 

As to the procedure in appeals to the 
Federal Coart none of the proviaiona of the 
CiTil Procedare Code apply to any prooeed- 
iogs in the Federal Court unless expressly 
incorporated in the Rules of the Federal 
Court (O. 11. B- 5). The procedure in the 
Federal Court in relatiou to appeals from 
that Court to Hia Majesty in Council ^ 
prescribed by 0. 32 of these Rules which 
applies the provisions of 0. 45 of the Code, 
with certain modiBcations. So f“ *8 ap- 
peaU from the High Courts to the Federal 

Court are concerued, 0. 9, B- ®|o ‘5 

Where a certificate hw been 
Ill of the Act, ths provisjons of 0. 46 of theC^e, 
M modified and adopted by the OoTeMent oi 
India (AdapUtion of Indian Laws) Order. 19W. 
shall apply In relation to appeals to the Federal 

^The only alteration in O. 45 of the C^6 
effected by the Adaptation of Laws Order, 
60 fat as appeals to the Federal are 

concerned, is the addition of & 17 which 

ihaU apply in relation to appeals to the 
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His Majesty In CoqdciI aod to aoy Order of Bis 
Majesty to Coaneil shall be coDSttued asrefersDces 
to the Federal Court and the roles of the Federal 
Oonrt. 

Provided that : 

(a) Rnie S of this Order sbsU hsTc effect as if at 
the end o( sub* rule (1) thereof there were inserted 
the worde apart from anj qoesticD of law as to the 
interpretation of the OoTernment of India Act, 
1936. or any Order* iii'CouDcil made tbereunder; 

(b) where the only ground of appeal stated in 
the petition Is that any question of law as to the 
interpretation of the GoFernment of India Act, 
1935. or any Order In.CoDDcil made therenoder 
has been wronglj decided, the petition need not 
pray for such a certificate as is mentioned in R» 3. 
and tbo like proceedings shall be had tbereon as if 
such a certificate had been given except that no 
security shall be required for tbo costs of the res* 
pendent. 

Buie 3 of O. 45 of the Code provides * 
Whoever desires to appeal to His Majesty in 
Connoil shall apply by petition to the Court whose 
aeoree la complained of. 

Eule 3 (1) reqoirea the petitioo to, (l) 
state the grounds o( appeal, and (2) pray 
for a certiheate either: (a) that as regards 
amoont or value and nature, the case ful- 
fils the requiremeuts of S. 110, or (b) that 
lb is otherwise a fit one for appeal to the 
Federal Court. B. 3 (!) is to be read as if, 
at the^ end of it, there were inserted the 
words apart from any question of law as 
to the interpretation of the Government of 
India Act, 1935, or any Order in Council 
made thereunder;" [Proviso (a) to R. 17). 

And where such a question is the only 
one to be raised in the appeal, (i) it ie not 
necessary to pray for the certificate referred 
to in R. 3 (l), and (ii)tho appellant is not 
required to furnish seonriby for theiespon. 
dent s cost; [Proviso (b) to R. 17], 

In cases in which the certificate men- 
tioned in B. 3 (l) is required, and is refused 
the petition for leave to appeal mnsb bo 
diamissed: [R. 6). Where the certificate is 
granted the applicant is required to (i) far. 
nieh security and (ii) deposit the amoont 
required for certain expenses : [R. 7 (l)]. 

The security must be furnished and the 
deposit made within : (a) 90 days (or such 
lurther period, not exceeding 60 days, as 
the Court may upon cause shewn allow) 
from the date of the decree complained of, 
IDJ or within 6 weeks from the date of the 
pant of the certificate, whichever is the 
later date: [R. 7 (l)]. 

A question has been raised whether “the 
date of the decree" referred to in R. 7 (i) 

19 the date on which the decree is actually 
«gnod or the date which the decree bears, 
ih© decrees m these present oases being 
decrees of the High Court to which the 


Code of Civil Procedure applies bear date 
the day on which the jndgments were pro- 
nounced. as required by O. 20. R. 7 of the 
Code. It may be contended that if the 
Federal Court Rules bad intended to pro- 
vide that limitation should run from the- 
date on which the decree was actually 
signed they would have said so, as in 0. 9 
R. 2 which deals with limitation for aa 
application under 0. 45, R. 2, and provide© 
that the period shall ron from the date of 
signing the decree or order appealed from-. 
In the present cases this point is not of 
any importance because whether the period 
of limitation for making the deposits re 
quired by E. 7 (1) be reckoned from the^ 
date which the decrees bear or from the- 
date on which they were signed, the depo 
bUs v«ro beyond the period prescribed by 
that Role. Nor are we concerned with the 
alternative period, viz, six weeks from the 
date of the certificate, as no oertidoate 

R required or granted, 

b. ^05 {i), Goveromeot of India Aek 10^*5 
and 0. 45. R. 37. proviso (b) of the Code! 
introduced by the Adaptation of Lawe 
Order, having made it quite clear that 
when the only ground of appeal is that e 
question of law as to the interpretation of 
the Act or any Order in Council made 
thereunder has been wrongly decided, the 
aggrieved party, in such a case, has 
unrestricted right of appeal which is nob 

"S a 45?°B,‘3.“ ‘ 

In all these three cases the only ground 
of appeal is that a question of law as to- 
the interpretation of the Act has beeo 
wrongly decided, and in each case “the date, 
of the decree is 13th March 1938. whieis 
was the date on which judgment was deliw 
vered in ^ob of the cases, although in the- 
case of Appeal No. 10 the decree wa© 
actually signed on 19th December 1938 in- 

No. 14 on aSrd January 
1939, and in ‘te case of Appeal No, 17 oa 
17th January 1939. In Appeal No. 10 the- 

her 1939,' in No. 14 the deposit was ten 
dered on 24th July 1939. but refused 
the office; and in No. 17 the deposit wae 
tendered on 24th July 1939. and accepted 
by the office subject to objection. In wne 
of the easM, therefore, has the deposit been. 
Eu?/ 90 days prescribed by 

the further 60 days which the Court might 
shew., h,™ 

Courts annuai vacation was from 12kh 
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enables the High Conrts io extend the time 
prescribed by O. 45 for the famishing of 
eecnrity or deposit of cwts in appeals to the 
Federal Court. This contention is founded 
on O. 9. R. 1. of the Rules of the Federal 
Court and the de6aition of "Code*' in 0. 1» 
B. 2 of those Bales. "Code" is there 
defined as "the Civil Procedure Code. 1908» 
as amended or modified by any Order^in. 
Council or by or under any Central Act," 
unless the context otherwise requires. 0. 9. 
R. 1 of the Rules of the Federal Court 
applies to Civil appeals to that Court the 
provisions of "0. 45 of the Code as modified 
and adapted by the Government of India 
(Adaptation of Indian Laws) Order, 1937/' 
It is argued that the word "Code" in this 
Rule must be read io the seuse assigned to it 
in 0. 1, B. 2. and that wheu so read it iu- 
eludes para. 9 of the Order.in^CouQcil dated 
9th February 1920. The answer to that 
argnment is that the Adaptation of Laws 
Order of 1937 is also an Orderan^Counoil 
and if all Orders, in. Conncil were intended to 
be included in the word "Code" in 0. 9i B. 1| 
the words "as modified and adapted by the 
Government of India (Adaptation of Indian 
Laws) Order, 1937" in that Rule are redon- 
dant. I am supported io my conclusion 
that the word "Code" in 0. 9, R. 1 is not 
used in the wider sense in which it is defined 
in 0. 1| B. 2, by the following consideration. 
If para. 9 of the Order4D*Conncil of 1920 
applies to appeals to the Federal Court 
then the whole of that Order applies. Now 
para. 1 of that Order. in-Council provides : 

Applications to the Court for leave to appeal to 
HU Majeety in CcuncU shall be made within 90 
days oi the decree or order to be appealed Irom, 
subject to Ss. 4. 6 and 19, Limitation Act, 1908. 

This must be compared with 0. 9, B. 2 
of the Rules of the Federal Court : 

Subject to the provUIone ol Be. 4 and 19, Limi- 
tation Act, 1908, applications under R. 9 ot the 
said 0, 45 shall be presented within 90 daye from 
the date of the signing of the decree or order 

appealed from, 

If the Order.iD.ConDcil of 1920 applioB 
to appeals to the Federal 
entirely unnecessary to state in 0. 9, B. 3, 
that Ss. 4 and 12, Limitation Act, apply to 
applications to prefer such appeals, for these 
Sections would apply by reason of P^^a. 1 
of the Order.iD.CounciL Furthermore, while 
the Order-in.Council expressly appbw 
See. 5. Limitation Act. to appeals to His 
Majesty in Couooil, 0. 9, R« 3 of the Rules 
ol the Federal Court deliberately omits any 
refereDceto that Section and also 
that the period of limitation ahall 


May to 22ad July 1939, and the 2Srd was 
Sunday. During tbe vacation a Bench of 
two Judges was sitting to deal with crimi« 
nal work and other work of an urgent 
nature. Throughout the vacation tbe office 
was open. 

Two questions arise for decision : (l) Is 
this Court empowered to extend tbe period 
of limitation beyond the GO days mentioned 
in R. 7 (l)? and (2) In tbe oircumstances 
of these cases should that power be exer- 
cised in favour of any of the present appel. 
lants? Tbe view taken io this Court, so 
far as appeals to His Majesty in Council are 
concerned, is that this Court has no power 
to eiteud time beyond tbe period of sixty 
days prescribed by R. 7 (l), A I R 1927 
Pat 332,^* AIR 1929 Pat 431.® The same 
view was taken in 44 All 216,^® AIR 
1935 Lah 733/ 55 Mad 835*® and 4 Rang 
265.*® Tbe contrary view was taken in 51 
Bom 430® and in later Full Bench dec!- 
eioDS of tbe Allahabad and Madras High 
Courts, A I R 1939 All 299*® and I L R 
(1938) Mad 1007.® Prior to 1920 tbe period 
prescribed by O. 45, B. 7, was six mouths. 
It was held by the High Courts that the 
Court bad a discretion to extend this 
period. In 1920 the period was reduced to 
90 days and tbe further period to which 
tbe Court might extend tbe time was 
expressly licnited to 60 days. This Court 
and tbe Rangoon Conrt, and the Allahabad 
and Madras Courts in their earlier deci- 
sions. held io tbe oases referred to above, 
that it does not lie within tbe discretion of 
the Court to extend the time beyond 60 
days. Tbe Bombay High Court, and tbe 
High Courts of Allahabad and Madras in 
their later decisions, take the contrary 
view. This view is based on para. 9 of an 
Order.in-Council dated 9tb Febroary 1920, 
which is an Order "for regulating tbe 
mode, form and time of appeal to be made 
from the decisions of any Court of Judioa- 
tore in India" to His Majesty in Council. 
It has been held that para. 9 of this Order 
confers upon tbe High Coarts a discretion 
to extend the time prescribed by Order 45, 
E. 7 (1), Civil P. C. for the furnishing of 
security or deposit of costs in appeals to 
the Privy Council. 

It is now contended that para. 9 also 

14 . Bam Dhar 7. Pr.g Naralo, U922) 9 A I B AU 

4S=66 I C 349=44 All 916=20 A L J 18. 

15, PoorDananthacbl v. Gopalaawami Odayar, 

(1982) 19 A I B Mad 484=188 I C 663— 66 

Mad 836=02 M L 3 666. . 

16 J. N. SuTty V. T. B. Chettyar Finn. (1927) 14 

air Rang 20=96 I 0 417=4 Rang 265. 
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**n\netY days from the date of tbe signiDg 
of the decree or order appealed from*' aod 
DOb, as provided in the Order, in. CoancU» 
oiodby days of the decree or order to be 
appealed from’* which, by reason of 0. 20, 
B. 7 of tbe Code, means ninety days from 
the date on which the jodgment was 
proDOODced. I would therefore hold that 
neither para. 9 nor any of tbe other para- 
graphs of the Order. io. Council of 1920 
applies to appeals to tbe Federal Court and, 
consequently, that this Court has no power 
to extend the time prescribed by O. 45 of 
tbe Code in the case of appeals to the 
Federal Court. 


It remains to consider tbe question 
whether, apart altogether from judicial dis- 
cretion, a litigant has a right to an extension 
of the prescribed time. In this connexion 
Sec. 4, Limitation Act, 1908, and See. 10 
General Clauses Act, 1897, require eooei- 
deration. Sec. 4, Limitation Act, 1908, 
provides : 

4. Where the period ot limitation prescribed for 
any suit, appeal or application expires on a day 
when the Court Is closed, the suit, appeal or appll- 
»U 0 D may be Instituted, preferred or made on tbe 
day that tbe Court re opene. 

The farniebiog of security or tbe deposit- 
ing of costs is not, in my view, an **applica. 
tion”, which means, as I understand the 
word in this Section, an application to the 
Court to take some step which tbe Court is 
empowered to take only on being requested 
do 'so, such as execute a decree, set 
aside an execution sale, etc. When making 
a deposit of costa the appellant doea not 
move tbe Court to do anything. Further- 
more, it is noticeable that althougb the 
Boles of the Federal Court provide that 
S. 4, Limitation Act, shall apply to tbe 
period of 90 days prescribed for an appli. 
cation under O. 45, B. 2 [see Boles of the 
Federal Court, 0, 9, B. 2] they make no 
such provision with respect to tbe action 
to be taken under R. 7 (l), 8. 148 of tbe 
Code does nob apply because tbe periods 
of 90 and 60 days in 0. 47, R. 7 are fixed 
by the Code and not by tbe Court. The rele- 
yanfc portions of S. 10, General Clauses Act. 
1897, are as follows : 


.fi? .k ■ Cent«l Act ... . mado 

after tbe aommeDccment of tbie Act. act ... . 

te directed or allowed to b« done or taken In any 

period, then. 

If the Court or office ts oloaed ... m .... the 

Iwii P«»>od, the aot . . , . 

ahall be oonsidered aa done or taken In doe time M 

alterwarda on 

wntcli tbe Court or office Ja open t 
Pro.lded that nothing in thlB 8 ectlonehallappl 7 


to any act . « « • . to which tbe Limitation Act, 
ie77 (now tha Aot of 190^) appiUs. 

(9) This Section applies to all Central Acts 
e « e . • e . . • mads OQ or after the fourteenth day 
of Jan nary 1667. 

As ‘Se 4, Limitation Aot, does not, in my 
view, apply to a deposit of costs, there is 
nothing in the Limitation Act which applies 
to the making of sncb a depositj and the! 
matter is governed by 8. 10. Generali 
Clauses Aot. 

Tbe next question is whether the appel- 
lants are entitled to an exteneion of time 
under this Section. First, with regard to 
the expression ^'Court or office.” Here, I 
think, an aot directed or allowed to be 
done or taken in an office is used in this 
Section in contradistinction to an act 
directed or allowed to be done or taken in a, 
Court, and that ‘oflBce” doea not herel 
include tbe office of a Court, for when a, 
litigant is reqnired to do a particular act 
farther his suit or appeal, it is really in 
Court that be is required to do it although 
for the sake of convenience and to save the 
time of Jndges it is in fact done in the 
office of tbe Court. Tbe office of tbe Court 
ie merely tbe hand with which the Court 
performs some of its functions. If this be 
so, tbe fact that tbeoffiee of a Court remains 
open while the Court itself is closed for 
jodicial bosiness will not deprive a litigant 
of the extended time for doing an aot to 
which 8. 10, General Clauses Aot, applies. 

It has been pointed out that in Appeals 
Nos* 14 and 17 tbe office of the Court served 
estimates of costs on the appellants during 
the vacation and it waseuggasted that this 
indicates that tbe Court was not closed 
within the meaning of Sec. 10. As I have 
stated above, two Judges sit during the 
vacation to deal with criminal work and 
other orgeat work. They do not necessarily 
sit every day of tbe vacation. Usually there 
is 80 much orimioal work for them to do 
that no other work is dealt with unless ib 
is really of an argent nature. In practice 
the only civil work which is ordinarily 
entertained in the vacation consiats of 
applications for stay of execution or sale, 
and ib cannot be overlooked that it is nob 
only those Judges who are not on vacation 
duty who avail themselves of the vacation 
bu^t also the majority o( advocates, who are 
officers of the Court. In these oiroumatances 
it seems to me that tbe Court ia closed for 
ordinary busineae dnriog the annual vacs, 
Tbis coDolueton is in accordance with 
^6 decision of the Taxing Judge of this 
Coart in 2 P*t 264.»« The faota of theb 



^78 Patna 


Ramkhelawan Sikgh 7. Monilal (FB) 


case were as follows i A ODsmoraodam of 
appeal properly stamped Id accordance with 
'the then curreot CourtJees Act was pre* 
eented to the Assistant Registrar on 18tb 
August 1922 during the vacation. Oq that 
date the Registrar, who is the officer whom 
this Court baa appointed to receive memo« 
Tanda of appeal was not in Patna. An 
amendment of the Conrt-fees Act which 
enhanced the fees payable on memoranda 
of appeal came into operation on the 2itb 
August. The Court re-opened, after the 
vaoationi on 23rd October. The question for 
decision was whether the presentation to 
the Assistant Registrar before the amend* 
tnent was a valid presentation or not. In 
the course of bis judgment the Tasing Judge 
observed: 

There are ample autborittes to shew that a 
snemoraudum ot appeal presented during the Taca« 
tioD to the proper oCBcer appointed in that behalt 
will be a valid presentation although It Is open to 
the appellant to present a memorandum of appeal 
•on the fir&t day of the openiug of the Court under 
the law ol limitation if the time fixed for the filing 
of the same expires during the vacation. This U 
tor the benefit of litigants. But there la nothing to 
prevent the presentation of a plaint or memoran- 
dum of appeal during a vacation or even on a 
Buoday. provided it is presented to a proper officer. 

This case decided (l) that although pre- 
aeotation to a proper officer on a dies non 
is a valid presentatioo, (2) a preseutatioD on 
the re opeoiog day is a preseotatiou within 
time even when the prescribed period of 
limitation has expired. This latter proposi- 
tion proceeds on the view that the Court is 
^'olosed/’ within the meaning of S. t, Limi- 
tation Act, during the vacation, although 
the vacation Judges attend Court for urgent 
judicial business. In another case, 6 PL T 
779,^^ a Division Bench held that where the 
*Court is not sitting but the office is open, the 
time for a deposit of the printing costs of a 
Privy Council appeal cannot be deemed to 
expire on the next day when the Court 
actually sits. The learned Judges refer nei- 
ther to the deoieloD in 2 Fat 261^^ nor to 
S. 10, General Clauses Act. Their decision 
i& apparently based on a distinction be- 
tween the Court and the office of the Court, 
a dUtinotion, which I have already indi- 
cated above, should, in my view, be held 
dot to exist. 

In this view of the matter I would hold 
that in Appeal No. 14 the deposit was ten- 
dered in time and was wrongly refused by 
the office; and that in Appeal No. 17 the 
deposit was made in time. In each of these 
appeals the deposit should be accepted. 
With regard to Appeal No. 10 I would hold 


that as no deposit was made within the 
prescribed period it cannot be accepted as 
the Court has no power to extend the time 
beyond the 60 days, which have elapsed. 

D.S./b.E. Answered accordingly, 
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FULL BENCH 

Harries 0. J., Pazl Ali and 
Agarwala JJ. 

Bamkkelawan Singh — Petitioner. 

7 . 

Monilal Sahu and others — 

Opposite Party. 
Civil Revn. No. 426 of 1936, Decided on 
26th September 1939. 

« « (•) Civil P. C. (1908), O. 47, R. 1 and 
S. 151^ Application to aot ailde order dUmue- 
ing appeal for noo.liliDg of appellant'e list 
within time canoot be entertained under 0.47, 
1 It can however be entertained under 
S. 151 : 4 Pat 704=A I B 2926 Pat 27 ^9210 
483, OverruUd* 

Ad applioatloQ to set aside an order dUmUsIng 
an appeal for non* filing of the appellaut'a list 
within the time allow^ cannot be entertained, 
under 0. 47, R. 1, Civil F. 0. Though O. 41, 
B« 19 which le the only provision In the Qodt foe 
the restoration of the appeal does not apply to such 
a case, such application may be entertain^ under 
8. 161 of the Code ; 4 Pat 704 ^ A 1 B 1926 Pat 
92 2 C 483, Overruled ; 24 Cal 350 (F B), 
held not good law; A J B 2932 Cal 770; A1 B 
1921 Bom 20 and AIB 2931 Sind 163, Bel on. 

« [P6S0 0 9; P69I 0 1] 

(b) Civil P, C. (1908), O. 47, R. 1 — Worde 
**any other sufficient reason** ~ Meaning. 

Rolel of 0.47 most be readae in Itself definitive 
of the limits within which review of decree or 
order la now permitted and the words ''any other 
sufficient reason*' mean a reason suffioient on 
grounds analogous to those apeoified In R. 1 : AIB 
2922 P 0 222 andAlB 2934 P 0 223, Bel on. ^ 

[P 680 0 1] 

(c) Civil P. C. (1908), O. 47. R. I — Now 
matter or evidence should be diaeo^red by 
parly applying for review and not by Court -- 
fcf should bo apparent on face of record and 
not one caused by Court. 

Under 0. 47, R. 1 the new matter or evidence 
shonld have been discovered by tbe party applying 
for review and not by tbe Court whose order Is to 
be reviewed; and eeoondly, tbe error referred to la 
this provision should be one apparent on the faoe 
of tbe record and not one oansed by the Court not 
being apprised at the time of tbe dismissal of the 
appeal of the circumstances which prevented the 
auDellant from taklug the necessary steps. 

tP 600 C 9] 

(d) Civil P. C. (1908), S. 151— Matters to be 
considered in applyiog S. 151 stated. 

gaoiiou 161 should be applied with great caution 
and only when tbe ends of justice require ItsapplU 
cation. In order to decide whether the ends of 
justice require the applioatlou of this Saotlon to a 
particular case, the Court has to keep In view not 
only tbe interest of tbe applicant but also that of 
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<hd other who may be adected hj the order 
aoogbt to bo made under thle Sectloo. (P 681 0 2} 

Jafar Imam, Mebdi Imam, ETarioandaQ 
Siogb and Akbanri Badri Nath Siuba 

— for Petitioner, 

D. N. Varma — for Opposite Party. 
Fazl AH J. — This caae has bean ra« 
larred (o a Full Beoeb in the followiDg 
circumstances: The petitioner bad filed an 
appeal to this Court against a decree passed 
by the Subordinate Judge of Arrah and tbie 
appeal was numbered as First Appeal No. 
3 of 1938. On 5th May 1938, the appeal 
’^as laid by the Registrar before a Bench of 
this Court for final order with a note point* 
log oat that the petitioner bad failed to 
comply with several orders calliog open 
him to supply the appellant's list. Oothat 
date DO one appeared for the petitioner and 
the appeal was diamiased. On 11th Jane 
1938. the petitioner made an application 
for the restoration of the appeal. This 
application bore a stamp of Bs. 3 and pur* 
ported to have been made under O. 41, 
Rr. 17 and 19 and S. 151, Civil P. 0. The 
Stamp Reporter noted on the application 
that the Gonrt*fee was insufficient, his view 
being that such an application conld have 
been made only under 0. 47. R. 1 of the 
'Code* The matter was then placed before 
my brother Agarwala and myself and we 
decided to refer it to a Full Bench. The 
reasons which led us to make the reference 
as well as the point of law which we decid* 
ed to refer are eet out in the following 
extract from our order : 

Tbo stamp Raportee seggsats that tbo applioa* 
tloo Is lo fact 006 for revidw of the order dis* 
*mlulDg the appeal and that a coort fee of abont 
Bs. 405 is leviable. On behalf of the petitioner, on 
‘the other band, it Is oontended that tbie ia an 
application for restoration of the appeal on which 
Rs. 9 stamp Is leviable. In 4 Pat 704^ the oases in 
‘this Oonri for and against the view of the fitamp 
Reporter are enumerated. It wlU appear that from 
the InatUutloD of the Court np to 1929appUoatiOQs 
Bueb ae the present were always treated as appll. 
oailozis for review. In 1924 a Bench of which Sir 
Jwala Prasad was a member took another view 
altbongb 61r Jwala Praaad bad been a mombor of 
at least one of the Benobee which had decided the 
other way in earlier cases. The earlier oases of this 
Ooort applied the Full Bench deolslon to 24 Oal 
850.* In 59 Cal 1394.^ It was pointed oni that the 
deoisloD in 24 Cal 350^ was based on the language 
■ of an earlier Ood o of Civil Procedure and held that 

1. Anant Potdar v. Mangal Potdar, (1926) IS 
AIR Pat 27=91 I 0 488^4 Pat 704=7 
P LT 991. 

Fatimunnlsaa v. Deck I Pershad, (1697) 24 Cal 
860=1 0 W N 21 (P B), 

Harldasl Devi v. Sajanlmohan, (1939) 19 AIR 
Gal 770=188 1 0 893=59 Cal 1384=65 0 L J 
8U=36 OWN 604. 


the applleation was not an application in review. 
The question is coDtinualJy arUing in this Court 
and it is desirable that the matter should be settled 
one way or the other. 

Tbo question which requires consideration Is 
whether an application to set aside an order die* 
missing an appeal for non-filing of the appellaut^e 
list within the time allowed can be entertained, 
unless it be treated as an application for review 
under O. 47, R. 1. Civil P. C. We refer the matter 
to a Full Bench under Ch. 5, B. 4 of the Roles of 
this Court. 

Iq 23 Cal 339* at p. 341 a Bench of the 
Calcutta High Court had held that an 
application for re-admission of an appeal 
didmissed for the appellants failure to 
deposit the costs for the preparation of the 
paper. book was not an application for re* 
view, but an application under the rules of 
the High Court. This decision was over, 
ruled in 24 Cal 350^ by a Full Bench of 
five Judges who held that the remedy of the 
appellant in such a case waa to apply for a 
review and the reasons they gave in sup. 
port of this view were as follows : 

Under the Code there are only two ways known 
to the law by which a judgmeDt and decree of a 
DivUional Bench of this Court can be set aside in 
India. These two meibode are described io Ss. 568 
and 623 of the Code. The present case ie clearly 
not one in which default was made Inappeariugat 
the baarlog of the case, for the record shows that 
the pleaders on both sides were Id attendanoe and 
beard. It seems to us therefore that the view ex* 
pressed in the reference Is correct, and that the case 
in 23 Cal 399.4 at page 341 so far as it decides the 
oootrary is wrongly decided. 

In this Court before 1934 there was on 
the whole a tendency to follow thepraotiee 
which bad prevailed in the Calcutta High 
Court since the deoieion of the Full Benoh; 
but in some oases it was observed that the 
dismissal of an appeal for failure to file the 
appellant's list or deposit the printing cost 
within the time allowed by tbo Court could 
be set aside under 0. 41, R. 19, read with 
8. 151, Civil P. C. Id 1924 the question as 
to what was the proper procedure for set. 
ting aside such a dismissal was directly 
raised before a Division Bench of this 
Court ID 4 Pat 704^ and the learned Judges 
who sat on the Bench held, following the 
deoisioD in 24 Cal 350,* that an application 
to set aside the dismissal most be regarded 
as one for review under O. 47, R. 1, The 
learned Judges recognized that the order 
dismissing the appeal was no longer a 
decree under the amended Code, but they 
pointed out that it was still a judgment. 
The correctness of this decision has been 
r ecently doubted ip 59 Cal 18 34* in which 

4, BamberiSabu v. Madan Mohan Ulttcr [18961 
23 Cal 399, 
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it bag been held that an application for 
restoring an appeal dismissed for default in 
the payment of initial deposit is not an 
application for review but an application 
under 0. 41, R. 19 read with S. 151 of the 
Code. Tbe same view seems to have been 
taken by tbe Bombay High Court in 45 
Bom 648® and by tbe Judicial Commis* 
sioners of Sind in A I R 1931 Sind 153.^ 
The question which has now to be decided 
by this Bench is which of tbe two conflict* 
ing views is correct. O. 47, R. 1 provides 
that a party aggrieved by a decree or an 
order 8pec]6ed in els. (a), (b) and (o) of R. 1 
may apply for review on any of the follow* 
ing grounds: (1) on the ground of tbe dis* 
oovery of new or important matter or 
evidence which after the exercise of doe 
diligence was not within the knowledge of 
tbe party or could not be produced by him 
at the time when tbe decree was passed or 
order made; (2) on acconnt of mistake or 
error apparent on tbe face of the record ; 
and (3) for any other suflSeient reason. 

It seems to me that grounds 1 and 2 
would not be ordinarily applicable to cases 
where an appeal is dismissed fortbeappeU 
lant's failure to file tbe list or to deposit 
tbe printing cost. In such cases the appel* 
lant usually applies for the restoration of 
tbe appeal on tbe ground that there was 
sufficient cause for his not depositing the 
printing cost or flling tbe list, as the case 
may be, within tbe time prescribed by tbe 
Court; and therefore if tbe application can 
be treated as an application for review it 
can be treated as such only on ground No. 3. 
It has however been clearly pointed out by 
tbe Judicial Committee in 49 I A 144^ and 
15 P L T 763^ that R. 1 of 0. 47 mnet be 
read as in itself definitive of the limits 
within which review of decree or order is 
DOW permitted and tbe words "any other 
sufficient reason" mean a reason sufficient 
on grounds analogous to those specified in 
B. 1. In view of these decisionB it is no 
longer possible to bold that an application 
like tbe present can be treated as an appli* 
cation for review. As was remarked by the 

6. Sonubai v.SiTajirao KrUbnarao, (1921) 8 A IR 
Bom 20 s: 60 I 0 919 ^ ib Bom 648 = 23 
Bom L R 110, 

6. Mt. Dbayaul Isbak, (1981) 18 A I B Sind 

163=134 1 0 1169. 

7. Cbbajju Ram v. Neki. (1922) 9 A 1 R P 0 112 

=72 I 0 666=3 Lab 127=49 I A 144 (P C)* 

8. Bisbe^bwar Pratap Sabi t. Paratb Natb, 

(1934) 21 A I R P 0 213=161 I C 41=66 AU 
684=61 1 A 378=16 P L T 768 (P 0). 


learned Jadges of the Calcatta High Coart 
in 59 Cal 1334.* 

it would require no ordinary fligbt of imagination 
to treat a failure to deposit inilial cost as being an 
omission of tbe same kind or description as an 
omisFion to produce a matter or evidence subse- 
quently discovered or a mistake or error apparent 
on tbe face of tbe record. 

The points which we must bear in mind 
are firstly that under 0. 47. R. 1 the new 
matter or evidence should have been dis* 
covered by the party applying for review 
and not by the Court whose order is to be 
reviewed ; and secondly, that the error re. 
ferred to in this provision should be one 
apparent on the face of tbe record and not 
one caused by tbe Court not being apprised 
at the time of tbe dismissal of tbe appeal 
of tbe circumstances which prevented the 
appellant from taking the necessary steps. 
That being so, in my judgment the deeU 
sions in 24 Cal 350^ and 4 Pat 704^ can no 
longer be relied on as good authorities on 
the subject. 

Tbe next question to be considered Is 
whether in a case like the present tbe ap- 
plicant has any remedy at all. It is plain 
that O. 41, R. 19 which is tbe only provi. 
sion in the Civil Procedure Code for tbe 
restoration of tbe appeal does not apply to 
snob a case. R. 19 enables tbe Court of 
appeal to re^admit an appeal which is dis- 
missed under Rule 11, sub.r. (3) or R. 17 
or R. 16. R. 11 and B. 17 provide for cases 
where on tbe date fixed, or another date to 
which tbe beariog may be adjourned, the 
appellant does not appear when tbe appeal 
is called on for bearing. R. 18 provides for 
oases where it is found that tbe notice to 
the respondent has not been served in con* 
sequence of the failure of the appellant to 
deposit within the period fixed tbe sum 
required to defray tbe cost of serving tbe 
notice. In tbe present case the appeal was 
dismissed not under any specific provision of 
the Code but under one of tbe rules framed 
by tbe High Court {Part 2, Chap. 9, R. 33), 
Are we then to bold that the petitioner is 
witboot any remedy, even if be is able to 
convince tbe Court that be was prevented 
by sufficient cause from filing tbe appellant's 
list or depositing printing cost within the 
time fi3^ed by the Court? Unfortunately in 
our rules there is do role corresponding to 
0. 41, B. 19, but I am unable to hold that 
merely because there is no rule on the sub- 
ject, this Court is powerless to grant any 
relief in such cases. In my opinion the- 
failure to file a Hst or deposit the printing 
costs stands on no worse footing than tn^ 
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default referred to in Br« 11, 17 and 16 of 
0. 41 and I find it difficult to bold that if 
there had been aoy rule in the Code oorres* 
poodiog to B. 23 (Cb. 9} oi tbU Court, there 
would Dot hare been an? correspoading 
provisioD for restoriDg tbe appeal for suQi. 
cient cause. In my Tiew 11 we have power 
to dismiee an appeal for the appellaot'e 
failure to file tbe appellant's list or deposit 
tbe printing cost, we have also power to 
restore tbe appeal in a proper case. S. 151 
expressly saves tbe inhereot power of tbe 
Court and every Court must be deemed to 
possess as mhereot in its very constitution 
all such powers as are necessary to do right 
and undo a wrong in tbe conrae of the ad« 
ministration of justice. Thus, in my judg- 
ment, the answer to tbe question referred 
to this Beach is that an application to set 
aside an order dismissing an appeal for not 
filing the appellant’s list within tbe time 
allowed may be entertained under 8. 151 
of tbe Code and generally speaking such an 
application cannot be made under 0« 47| 
R. 1 of tbe Code. 

I shall now proceed to deal with the 
facts of tbe present case in order to decide 
whether this particular appeal should be 
restored. It appears that on 3rd Uaroh 
1938 an advocate, Mr. N. C. Boy who ap. 
peared for the petitioner applied for the in- 
spection of docQtnente and on 4tb March 
the documeute were aotaally inspected. 
Notwithstanding this fact, tbe appellant’s 
list was nob filed in time and on 4tb April 
1938 tbe Registrar directed the appellant 
to file it within 14 days of tbe date. On 
25tb April the lUt still not being filed tbe 
Registrar recorded tbe following order in 
the order.eheet : 

Time has been twice allowed for the purpose of 
filing tbe appeJUnCe list. The last order, though 
^remptorj. has not been carried out. Final ad-* 
journineDt for sereo daya is glTen for oomplU&ce, 
filing which the appeal wll] bo laid before tbe 
Bench with a rocommeudatlon for dUmisaal. 

On 3rd May the Registrar direoted the 
appeal to be laid before the Benoh as tbe 
final order for filing the list had been dis- 
regarded and the appeal was dismissed by 
the Bench on 5bh May. It is stated by tbe 
petitionee in his affidavit that bis advocate 
was folly instruoted to file a list and he 
was in no way responsible for his appeal 
nob being prosecuted properly bat this is 
nob^ borne out by tbe contents of a letter 
which was written to him by Mr* Roy on 
8th May 1938. This letter which has been 
quoted in tbe petitionet's affidavit runs as 
follows ; 


Dear Hamkbelawan Baba, 

1 wrote to you a few days ago that unless Ust ic 
your F. A. SJSS was filed immediately, your ap- 
peal would be dUmiaaed on 5th May, but when 
tbe High Court closed, the appeal (F. A. 8/33) 
came up befere tbe Deoeb. I was. as you know » an- 
well and so did not go to Court, but I Instructed 
somebody to apply for time. Tbe Judges bower^r 
hare di^raU.«ed tbe appeal as tbe list has not been 
filed. An application for restoration should be filed 
soon. The petition should be drafted and kept 
ready at once. Tbe High Court is closed and 1 shall 
leave Paioa within five or six days. My feesRs. 4S 
(as I wroto to you before] together with the fees to; 
preparing the list should be paid now. The lUt 
should be kept ready and this may be prepared by 
ua during this vacation. Please therefore coma 
with enffickot money and do not spoil the case. 
Unlesa money is paid nothing will be done. One 
of your men saw me on 8td May, but he told me 
be was going to Muzafiatpur. 

This letter shows that the advocate had 
given due warniog to the petitioner in a 
previous letter and that his fees as well as 
tbe fees for preparing tbe list bad not been 
paid. Tbe petitioner filed a fresh affidavit oa 
the date on which this appUcatioQ was beard 
to tbe effect that be had paid a sum of 
Re. 36-1-0 to bis advocate, but tbe advo- 
cate U now dead, and, in view of the fact 
that the statement in question was not 
made in tbe petition itself which was filed 
during his lifetime, I am not prepared to 
act upon it or hold that tbe advocate did 
not act honestly and that he was negligent 
in the discharge of his duty towards his, 
client. It is to be borne in mind that S. 151! 
should be applied with great caution and 
only when the ends of justice require its 
application. In order to decide whether the 
ends of justice require tbe application of 
this Section to a particular case, we have 
to keep ID view nob only the interest of the 
applicant but also that of the other party 
who may bo affected by the order sought 
to be made under this Section. In my opi- 
nion upon tbe materials on the record it 
is difficult to bold that tbe petitioner has 
made out a soffloiont cause (or restoring the 
appeal and I would therefore dismiss this* 
application with oosts- 

Harriea C. J* — I agree. 

Agarwala J. ~ I agree. 

d,s./r,k. Application dismused. 
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Rowland and Chattebji JJ. 

Bam Ban Bijaya Prasad Sinyh — 

Defendant — Appellant. 

V. 

Abdul Ghani Khan and others — 

Plaintiffs — Respondents. 

Appeal No. 630 of 1938, Decided on lltb 
September 1939, from appellate decree of 
Sub.Jadge, Arrab, D/« 6tb Joly 1938. 

CuitoD ~ Rigbt of bun&l ~ Loeol euflom to 
bury dead cannot be said to exist unleti Court 
is latiified of iti reasonableneta andiU certainly 
ne to extent and application. 

A Coart shoold oot decide tbat a local eastern, 
to bory dead, ezUta oolees the Coart U satisfied of 
its teasonableocss and its certainty as to extent 
and application. Where all tbat a Judge finds is 
tbat the costomary right of burial exists oeer a 
portion of the disputed plot bat he Is anable to 
asoertaio the limits of tbat portion, the extent o! 
land o^er which the supposed eostomary right 
exists being uncertain, tbs custom U not estab- 
'dished : 2S Bom 666, ExpU [P 683 0 1] 

S. bf. Mullick and B. P. Sinha — 

for Appellant, 

Md. Haean Jan and 8y6d Hasan — 

for Bespondents, 

lodgment. — This la an appeal by the 
defendant in a representative suit brought 
under 0. 1, R. 8, Civil P. C.. by the plain- 
tiffs on behalf of all the Mabomedans of 
Bbojpnr Jadeed. The defendanb.appellant 
is the proprietor of the village and the dis- 
puted plot bearing survey No. 1303 in 
kbata 322 with an area of 7.56 acres stands 
in the Record of Rights entered as parti 
kadim gair mazrua malik with trees on it 
similarly entered. The claim of the plain- 
tiffs was that the plot belonged to them as 
a Mabomedan graveyard and they prayed to 
recover exclusive possession of the entire 
plot by dispossessing the defendant. Alter- 
natively the plaintiffs asked for a declara- 
tion of their right by custom or easement 
to bury their dead in this plot. The Munsif 
held that the survey entry was correct and 
the plaintiffs bad no right either to the 
trees or the land; that a market or bazar 
bad been held on the suit land from time 
immemorial; that there were a few graves, 
but that the plaintiffs bad not adduced 
instances suflScient to establish any oosto- 
mary right of burying the dead. On these 
findings be dismissed the whole suit with 
costs. The Subordinate Judge who heard 
the appeal has stated the point for decision 

before him in these terms : 

W’hether the plaint Iff a have acquired any right 
by custom to bury the dead In the dlapated plot 
1803 or any portion thereof. 


He does not directly state as a point for 
decision the claim of the plaintiffs to possess 
the entire plot as a graveyard to the exclu- 
sion of the proprietor's right to use it for 
other purposes; but in his judgmeot he does 
not accept the contention which was argued 
before him that the Record of Bights was 
incorrect and that the plot was kabristau. 
He agreed with the finding of the Munsif 
tbat the defendant was still using and from 
time immemorial had need, a part of the 
suit land for bolding a market. He accepted 
the evidence tbat there were pnoca graves 
at three or four places io the disputed plot 
and tbat in the immediate vicinity of each 
of those pncca graves burials bad been made 
for many years past till now. He found 
that 

the after of a portion of the dUpuUfi plot by the 
Musalmana te a graveyard was ancient, exolaslve 
and oontloQoad and that with the owner's know- 
ledge, 

and concluded that 'Hbe plaintiffs have 
acquired a customary right to bury the 
dead io a portion of the disputed plot/' 
namely, the area ''in and about the graves 
already existing and as near them as pos- 
eible." As a result be has given them a 
declaration of that right. Against this deoi- 
sioD the defendant has appealed and the 
plaintiffs have preferred a cross, objection. 


The main points taken in the appeal of 
the defendant are tbat no such customary 
right can in law be acquired in land owned 
by another; tbat the facts found do not 
warrant iu law a finding of the existence 
of such a custom, and tbat the judgment 
and decree are vague and incapable of exe- 
cution for want of a finding as to the situa- 
tion and dimensions of the portion of the 
disputed land over which the plaintiffs bad 
established their rights. The lower Court's 
view that a ouatomary right to bury the 
dead may exist appears to be supported by 
23 Bom 666;' but the correctness of that 
decision seems to be doubted by Mocker- 
jee J. in A I R 1921 Cal 669.* But it is not 
necessary here to decide whether as an 
abstract proposition of law such a custo- 
mary right can be acquired in another s 
land: for assuming the law to be as stated 
in the Bombay decision we are of opinion 
that the appeal must succeed on the second 
of the grounds above stated. The learned 

X. Mohidin v. ShWlIngappa, (1899) 33 Bom 666 
Bom L B 170. 

a. GoPftl Krifthnx Abdul Samad, (IMl) 8 AIB 
C^669s=66 I 0 640=84 0 L J 819. 
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Jndges of the Bombay High Court Accept* 
ed it as a correct etatemeat of the law that 

Court should not docido that a local custom. 
isQcb as that set op iu ibis case, exists uoless the 
, Court is satisSed of its rcasoaabUness and its 
oertaloty as to extent and application. 

Now ID the preseat case on the Subordi* 
Date Judge's own hoding the supposed cos* 
tom seems lacking in certainty as to extent. 
All that be finds is that the castomary 
right of borial exists over a portion of the 
dispoted plot. He is uoable to ascertain the 
limits of that portion. He arbitrarily defines 
(he limits as being ‘ in and about the 
graves already existiog.*' But he loses sight 
of the fact that witbia a big plot of 7.56 
acres these graves lie in scattered places 
and not in one cootiQUoas block. He pro* 
ceeded to fix the limits relying on the case 
In 23 Bom 666.^ There however the find* 
iDg of the Courts below was that the right 
of burial existed **roQod about the darga 
in the land in dispute." It was on the basis 
of that finding that the High Court limited 
the tight to "bnryiog near the darga." 
This decision does not justify the course 
adopted by the learned Subordinate Judge 
in the present case. On the facts as found 
by him the extent of land over which the 
supposed castomary right exists is nucer* 
tain. That being so, the custom is not 
nstablisbed. 

It has also been !argued before us (bat 
the^ alleged custocn is unreasonable as the 
plaintiffs' own evidence shows that there 
4tre four or five other graveyards in the 
village and the plot claimed is of no leas 
than 7i acres. Apparently this conten* 
tion has some force, but it involves several 
iiaeations of fact which were not raised in 
the Courts below* Firstly, we do not know 
tho extent of the villaga ^condly, we have 
n6 idea of the Mahomedan popnlation of 
(be village. Thirdly, the other graveyards 
may have been intended (or the use of the 
people of adjoining villages also. In the 
•absence of any finding on such question of 
fact we cannot pronounce any opinion 
on the supposed unreasonableness of the 
nustom. 

However, the appeal succeeds on the 
other ground already dealt with. It may 
be observed that as regards the graves and 
cbabutras actually existing Mr* MuUiok for 
the appellants conceded that his client is 
oot entitled to interfere with those; but 
there was no case made out of bis having 
attempted to do so and for any relief re- 
garding them alone the plaintiffs have no 


cause of action. The decision of the Sub- 
ordinate Judge U set aside and that of the 
Muosil restored. The cross-objection fails 
and U dismissed. In the circumstances par- 
ties will bear their own costs throughout. 

D.S./R.K. Appeal allowed. 
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Harries C. J. and Fazl Ali J. 

Patna City Municipality — Defendant % 

— Appellant. 

V. 

Dwarka Prasad Sinha and others^ 
Plaintiffs and another, Defendant 1 

Bespondents. 

Letters Patent Appeal No. 9 of 1938, 
Decided on 6th August 1939, from decision 
of Dhavle J., D/. 5th May 1938. 

(«) Bibttr and Orii»a Municipal Act (7 of 
1922), S. 62^Muoicipality bat so anrottricled 
right to toll or leate road or itt portion tl it it 
ttill required for purpotet of Act. 

The phra^t ''may tell, leasts exchange or other* 
dUpote of any land" is wide enough to cover 
'*road**: bni even if it be held that the word 
"land** does Inolude a toad, yek the Alaniclpality 
has not an unteskricted right to sell ot lease a toad 
or any part o( it U each road is still required for 
the purposes of the Act, that Is. as a puhlio road* 

[p esc 0 1] 

(b) Bibar and Orlsia Municipal Aet (7 of 
1922), Sec. eZ ^ CoDmissioner can dispose of 
land whether acquired or become vested by 
reason of S. 56. 

Section 62 does empower the Comtnlssiooers to 
dispose of laud whether acquired by them or who* 
tber such land has become vested in them by 
reason of S. 68* [P 666 0 1] 

(e) Bihar and Orissa Municipal Act (7 of 
2922), Ss. 172 (f) and 185«— Oosnmissioner has 
DO unrestricted power to sell or laaia anyroad* 
way which is belog used by public aa public 
highway cr thoroughfare. 

Clause (f) of 8. 172 must be read with the pre- 
ceding clauses smd in fact In the opening porUon 
of el. (0 there le a reference to land whioh has 
been aoqalred under cl. (e). The pbrskse "any land 
used by the Commissioners for a public road'* can- 
not mean that the Commissioners may sell any 
roadway which Is being used by the public as a 
public highway or thoroughfare. 8. 185 and the 
bje'law made thereunder show clearly thatMonlol- 
pality have not an onrcstrlotod right to deal with 
roadways. If they cannot grunt a licenae to a 
person to occupy a piece of road for more than a 
year, then surely they cannot sell a pleoe of road 
or lease it for a period of yeara to enable the lessee 
to ereot buildings necessary foe the sale of articles. 
8. 165 clearly shows that the power of sale or foe 
leasing given In 8eo. 172 (f) must be confined to 
oases which come within the general scope of that 
later Section, CP 666 0 2{ P $87 0 1, 9] 

(d) Higbway*-Owner of land abutlins road* 
way has right of access In it. 
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The owner o( land abatUng a roadwaj is enti* 
tied to access to that roadway at ail points on bis 
boundary. [P 687 C 2] 

Sir SuUan Ahmad, Bai Gursarao Prasad, 
Saiyid All Ebao, Bai Parasnath and 
GirijaDandan Prasad — for Appellant. 

P. B. Daa, B. P. Sinha aod D. L. Naod- 
keolyar — for Reepondente. 

Harries C. J, — This is a Letters Patent 
appeal from a judgmeDt of Dbavle J. in 
second appeal reyersing a decree of the lower 
Appellate Court and restoring the decree of 
the learned Munsif which was in favour 
of the plaintiffe. The plaintiffs were the 
owners of a property abutting on to Convent 
Boad, Patna City. Between the metalled 
portion of the road. way and the plaintiffs' 
boundary was a strip of land upon which a 
kacboba drain was at one time situate. Be- 
tween that drain and the plaintiffs' boun* 
dary wall was a narrow strip of land which 
has given rise to the dispute in the present 
case. The Patna City Municipality which 
was defendant 2, executed a lease in favour 
of defendant 1 for a period of ffve years 
with a certain option to renew. Upon this 
strip of land defendant 1 has erected a 
petrol pomp and the other construotious 
complained of, and the suit was brought by 
the plaintiffs for their removal. 

The plaintiffs at first alleged that they 
were the owners of the narrow strip of land 
between the kacboba drain and their boun- 
dary wall, but eventually they gave up 
that claim. They however alleged that the 
Patna City Municipality had no right to 
lease the land in question to defendant 1 
and that the latter had no right whatso- 
ever to erect the structures complained of 
and thus obstruct the plaintiffs' access to 
the road. way. The main defence relied 
upon was that the Patna City Municipality 
had a right by statute to lease or other- 
wise dispose of this land and that the 
plaintiffs had no right to object to what 
had been done in pursuance of the lease 
granted to defendant 1. 

The learned Muneif held that the Muni- 
cipality had DO right, in the circumstances 
of this case, to deal with this land to the 
detriment of the plaintiffs and accordingly 
ordered demolition of the offending strnc- 
tnres. The learned District Judge oame to a 
contrary finding and dismissed the claim. 
In second appeal Dhavle J* held that the 
Municipality could not give defendant l a 
right to erect these structures and accord- 
ingly he reversed the doolsion of the lower 
Appellate Court and restored the decision 


of the Munsif. On behalf of the Patna City 
Municipality Sir Sultan Ahmed has argued 
that this strip of land could be leased by 
the Municipality and that defendant 1 could 
erect the structures now complained of. In 
this Court an attempt was made to show 
that this strip of land was something apart 
from Convent Road; but it is to be observed 
that throughout the proceedings to the 
lower Courts it had always been conceded 
that this disputed strip of land formed part 
of the road. way and was the property of 
the Municipality by reason of the fact that 
the road vested in them. 8. 58, Bibar and 
Orissa Municipal Act, 1923, provides for 
the vesting of certain property in the 
Municipal Commissioners. Sub.cl. (a) pro- 
vides that inter alia all roads within the 
Municipality, including the soil, the pave- 
ments, stones and other materials tbereofi 
and all drains, bridges, trees, erections, 
materials, implements and other things pro- 
vided for such roads are to vest in the 
Municipality. The word '*road" is defined 
in B. 3 (24) of the Act and the definition is 
in these terms : 

'Road* means any road, bridge, foot war, Ians, 
square, court, alley or passage wbicb the pQblfo,or 
any portion of tbe public, bas a right to pass along, 
and tneludes, on both sides, tbe drains or gutters 
aod tbe land up to tbe deBoed bouodary of any 
abutting property, notwUbetsndlng tbe projectfon 
orer such land of any platform, rerandah or other 
snperstructuro. 

It was tbe case of tbe Mnnicipality that 
Convent Road was vested in tbe Commis- 
sioners, and such has never been disputed 
by tbe plaintiffs. By reason of tbe defini- 
tioD to which I have just referred, the Con- 
vent Road includes on both sides of it the 
drains or gutters and the land op to the 
defined boundary of the abutting property. 
Some attempt was made in this Court to 
show that the kachoha drain lying between 
tbe metalled portion of tbe road and the 
plaintiff's boundary was the defined boun. 
dary of tbe abutting property. In other 
words, Sir Sultan Ahmed has suggested 
that the strip of land lying between tbe 
drain and tbe plaintiffs' property is the pro- 
perty abutting on to tbe road and tbe side of 
tbe drain is tbe boundary of tbe road. This 
point was made for the first time in this 
Letters Patent Appeal and has never been 
taken in the Courts below. Throughout the 
proceedings it seems to have been conceded 
by all patties that the defined boundary of 
this road on tbe side of tbe plaintiffs' pro- 
perty was the boundary wall of ^be pl^- 
tiffs' compound. In face of the fact that « 
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faas always been the Mooicipality's ease 
that tbU strip formed part of the road, 
they oaoDot dow be beard to say that the 
strip is vested in them as property other 
than part of the road. In my view there 
can be no doubt that the plaintiffs* com. 
pound wall is one of the defined boundaries 
of the Convent Boad, and therefore all 
land up to that boundary will form part of 
the road. 

Sir Sultan Ahmed bas further argued 
that even if tbie strip of land be regarded 
as part of the road, nevertheless the Muni- 
cipality had a perfect right to lease it to 
defendant 1. He contends that the Muni- 
cipality has power to sell or lease any pnb. 
lie road or part thereof, and he relies open 
€6. 62 and 172 (f), Bihar and Orissa Muni- 
cipal Act, 1922. It will be coovenient to 
deal first with the argument based on 8. 62 
of the Act. 

Section 62 provides that the Commis- 
eioners at a meeting may purchase or take 
on lease any land for the purposes of this 
Act, and may sell, lease, exchange or other- 
wise dispose of any land not required for 
such purposes or which has been acquired 
by them for the purpose of being leased. 
According to the appellants, this gives the 
Municipality an unrestricted right to sell, 
lease or exchange or otherwise dispose of 
any road. On behalf of the respondents it 
has been argaed that Bee. 62 has no refer- 
ence whatsoever to roads, and it only gives 
the Mnnicipality powers to sell land which 
does not include roads. There is no ezhans- 
tive definition of **land^' in the Act, and the 
phrase 'may sell, lease, exchange or other, 
wise dispose of an^ land'* seems to be wide 
enough to cover ^Voad"; bat even if it be 
held that the word ' land*' does include a 
toad, yet the Municipality bas not an un- 
restricted right to sell such road. At its 
very highest, the power given to the Muni- 
cipality by S. 62 is to sell, lease, exchange 
or otherwise dispose of any land not re- 
qntred for any of the purposes of the Act. 
If such land la still required for any of the 
purposes of the Act, then it cannot be dis- 
posed of under the powers given by B. 62. 

In the present case the Municipality 
made no effort bo show that this strip of 
land was no longer required for any of the 
purposes of the Municipal Act. and indeed 
it would be very diflaoulb for the Manici- 
pahty to «tablUh such a case. The streets 
an Patna City are notoriously narrow, and 
4b woold be practically impossible to satisfy 
any indepeadent body that any strip form- 


ing part of such loads no matter how nar. 
row, was not urgently required for the use 
of the public. It was never the case of the 
Municipality that this strip was not re- 
quired as a road or for other purposes of 
the Act; the Municipality's contention has 
always been that they have a right to lease 
or sell the public road or any portion of it 
and that there is no real restriction to that 
right. The contention that the Municipality 
has an unrestricted right to sell a road, way 
or any portion thereof is a startliug one, 
and in my view, is contrary to the plain 
terms of See. 62. That Section only gives 
them a right to sell or lease land if such 
land is no longer required for the purposed 
of the Act. Where a road is still required 
as a road, the Mnnicipality have no right 
to sell it under the powers given by S. 62. 

The Commiesionere are given certain 
powers by S. 178 to close a road tempor- 
arily for certain purposes. It is expressly 
provided that if the Commisaionera so close 
any road, they eball be bound to provide 
reasonable means of acoeaa for persona occu- 
pying holdings adjacent to such road. If 
the Municipality bad an unrestricted right 
to sell or lease roads, it seems somewhat 
atrange that they have only a power to 
close roads temporarily, and such they can 
only do if they provide owners of adjacent 
property with means of access. It would 


appear that if the Municipality do not 
possess an unrestricted right to close a 
road, then they cannot possess an unree- 
trioted right to sell or lease a road which 
might resnit in its being closed permanently. 
Placing the most favourable construction 
to the Municipality upon S. 62, it cannot 
give them a right to lease a road or any 
part of it if snob road is still required for 
the purposes of the Act, that U, as a public 
road. The Municipality have not established 
or even tried to establish that this strip is 
no longer required for the purposes of the 
Act, and accordingly they had no power to 
sell it under 8. 62. 

The respondents have suggested that an 
extremely narrow oonstrootion must be 
placed upon 6. 62 of the Act. That Section 
gives the Commissioners a right to pur. 
chase or lease land for the purposes of the 
Act, and It then goes on to give them a 
right to sell, lease, exchange or otherwise 
dispose of any land nob required for such 
parpoees. It was argued that the power of 
sale, lewe or exchange is confined to land 

by the Municipa- 
hty nnder this Section and does not extend 
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to land which id Tested id the Municipality 
by reason of S. 58 of the Act. In short, 
it was argued that the power to sell or 
lease was the power to sell or lease lands 
which had been purchased for a speoi. 
fio purpose and which were no longer 
required for such purpose. This, in toy yiew, 
is too narrow a construction, because the 
Section in terms says that the Commis* 
eioners may sell, lease or exchange any 
land subject always that such is not required 
for the purposes of the Act. In my view 
the Section does empower the Commis- 
sioners to dispose of land whether acquired 
by them or whether such has become ves- 
ted in them by reason of 6. 58 ; but such 
construction does not assist the Munici- 
pality for the reason which I have already 
stated that it has not been established that 
this particular strip was not required for 
the purposes of the Act. For these reasons 
I am eatis&ed that B. 62 of the Aot did not 
give the Municipality a right to execute 
the lease in favour of defendant 1. 

Sir Sultan Ahmed for the appellant reli. 
ed also upon S. 172 (f), and he argued that 
this ol. (f) gave the Municipality an unfet- 
tered right to dispose of any road. way whe- 
ther such was required or nob for the 
purposes of the Act. S. 172 (f) le in these 
terms: 

The Commissi oners may— 

(0 subject to the provisions of any rule pcwcri^ 
ing the condition on which property vested in the 
Commissioners may be tranelerred, 
otherwise dispose ol any property by the 

Commissioners under cl. (e) or any bundlngs erected 
thereon or any land used by the Commissioners 
for a public road, and In doing so, 
condition as to the removal of any bunding exist- 
log thereon, as to the description of any new 
building to be erected thereon, as to the 
such new building shall be compleUd, and as to 
any other matter that they deem fit. 

It is said that this clause in terms gives 
the Commissioners a right to sell any land 
used as a public road Bubjecb to the provu 
aioDB of any rule prescribing the CMdibions 
on which property vested in the 
sioners may be transferred. It is said that 
no such roles have been drafted. 

If this clause was intended to give the 
Commissioners an nnrestricted right to sell 
any road or portion of the road, it 
to me extremely strange that it should have 
been placed in the Section in which it is 
fonod. The previons clauses refer to roaa 
improvements and improvements to pro- 
party abutting on the highway. In short, 
els. (a) bo (e) are clauses relating to schemes 
of town development and improvement. 


That being so, it wonld be natural to 6n9 
that the last ol. (f) bad also some reference 
to road improvement and development. 
The marginal note to this clause is: '^Power 
to construct, improve and provide sites on* 
public roads*'; and if this note formed pari 
of the Section it would conclude the matter 
against the Municipality. It has however^ 
been held that a marginal note does not 
form part of the Section, and accordingly it 
cannot be looked at for the purposes of con« 
struing this particular Section. It is how. 
ever permissible to examine the other 
clauses and to consider whether cl. (f) is to* 
be divorced from its context or must be 
read with the other clauses. 

In my judgment, cl. (f) of 8. 172 of the 
Act must be read with the preceding clauses 
and iu fact in the opening portion of ol. (f) 
there is a reference to land which has been 
acquired under cl. (e)« The Commissioners 
are given power to transfer, lease or sell or 
otherwise dispose of any property acquired 
under clause (e) and any butldiDgs erected 
thereon, that is, property which the Com. 
missioners have acqnired as being necessary 
for the pnrposes of any scheme or work 
undertaken or projected in exeroise of the 
powers conferred by the preceding clauses. 
Immediately following this power of sale 
is the power to sell any land used by the 
Commifisioners for a public road : and this, 
it is said on behalf of the Municipality, 
gives the latter an unrestricted right to selk 
any road or part of it. 

The phrase "any land used by the Com* 
missioners for a public road** is not a happy 
one if it was intended to mean any pubha 
roadway. A public road is used by the 
poblio and nob by the Commissioners other 
than as member of the public. In this 
clause the land contemplated « land usm 
by the Commissioners for a public road. 10 
is difficult to say with any certainty wbab 

this provision means; bat ^ 
that it does not empower the Oommis- 
eionere to sell any pnblio road. 
mean that the Oommissioners have power 
to sell any land which they have acqnired 
under ol. (e) and which they have us^ ae 
a roadway for the purposes of a road dove, 
lopment scheme. Again, it may Possibly 
mean some toad or part of a road wbioh 
has ceased to be a road or part of a rwd 
by reason of the road development scheme. 
In my view it is not necessary to decide 
precisely what these words “0“'. 
is sufficient for this case to hold that tM 
words cannot mean that the Oommissioners 
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may sell any roadway which is being need 
by the public as a public highway or 
tborougbfare. I( this clause giyea the Com* 
misaiooers an tmrestrioted right to sell a 
road, then it is in conflict with S. 63, if 
"land*’ in this Utter Section includdd a 
roadway* As 1 have stated, Sec. 63 only 
empowers the Municipality to sell land if 
it is DO longer required for the pnrposea of 
the Act; whereas it ie said that S. 172 (f) 
gives them the power to sell a road without 
any restriction whatsoever. 

Section 165 (b) of the Act empowers the 
Commissioners to make by.laws cooeistent 
with the Act to prevent, prohibit or regu- 
late the use or occupation of any or all 
public roads or places by any person for the 
sale of articles or for the exercise of any 
oalling or for setting ap any booth or stall, 
and to provide for the levy of fees for such 
use or oecnpatioD. Under this Section the 
Municipality have framed certain by-laws 
which were published under Government 
Notification No. 2374 L. 8. G., dated 27tb 
Febrnary 1933. These by-laws provide : 

1- No person Bbill bo permitted tones orocenpy 
any part oi any public road or place for the sale of 
articles or tbe exercise of any calilog or the eettiog 
up of any booth or stall uoloss he has previously 
obtained from tbe Muotelpal Commlaeionere a 
lioenee io form A appended to these by-laws : 

Provided that no lioence shall be granted for 
the erection o( a permanent booth or stall- 

2. Such licence may be granted for sooh speol- 
fied period, not oxoaeding one year, ao may be 
determined by tbe Municipal Commlaslonera and 
all anoh lioenoes shall expire not later than tbe 
laet day of the year wUhln which they were 
granted- 


These by-laws made ooder 8. 185 res 
triot thn rights of tbs Munioipality to grun 
licences. Id no case can they grant a lioeoa 
ior tbe erection of any permanent bootl 
or stall and the maximum period for whiol 
they can grant a Ucenoe for a tempo 
rary booth or stall is one year. In the pre 
wnt case the Mnnicipality have granted i 
lease lor fire years with powers to renev 
which gives the lessee a right to erect per 
manent Btrnotnres for the sale of petrol. Ii 
18 clear that a licence for five years oooli 
not be given and I cannot understand hov 
something far more snbsUntial. namely i 
lease can be validly granted. Sec. 186 and 

.u thereunder show olearh 

that the Municipality have not an unres. 
tneted right to deal with roadways. If they 
cannot grant a licence to a person to ocounv 
a piece of road for more than a year, then 
surely they cannot sell a piece of road oi 
Jleaee it for a period of years to enable a 


lessee to erect buildings necessary for thei 
sale of articles. It seems to me that S. 185 
of tbe Act clearly shows that tlje power 
of sale or for leasing given in Sec. 172 (f) 
must be confined to cases which come with, 
io tbe general scope of that latter Section. 

Section 172 (c) empowers the Commis. 
sioners to turn, divert, discontinue or close 
any public road vested in them. The. 
words are very wide and according to Sir 
Sultan Ahmed empower the Commissioners- 
to close any public road if they so think fit. 
I have already pointed out that the power 
of tbe Commissioners to close roads even 
temporarily is strictly limited : see S. 178, 
and therefore ol. (c) of S. 172 must be- 
read in its context. In short, it must be 
held that the power given to tbe Commia. 
eioners to turn, divert, discontinue or close- 
any public road is a power to do so whea 
they are carrying oot the road develop, 
ment or road improvement sobeme. If the 
wide words in cl. (c) must be given that 
limited construction it appears to me that 
the words in cl. (f) most also be given a 
similarly restricted meaning. 

In my judgment the Municipality had 
no power under the Municipal Act to lease 
this land and accordingly defendant 1 had- 
no right whatsoever to make the structures 
complained of. 

Tbe owner of land abutting a roadway 
IB entitled to access to that roadway at 
all points on bis bonndary. It was sag. 
gested that tbe plaintiff.respondonts had' 
no real complaint in this case, because 
they bad or could have access to their pro- 
perty. In my view it matters not whether 
acims can be given to them, because these 
buildings seriously infringe one of their 
most valuable rights, namely a tight of 
access to the highway along the whole 
length of their boundary. In my view these 
conslmotione are a serious infringemeut of 
the plaintiffs' rights, and that being so. 
the latter was entitled to insist on their 
removal. 


For tbe reasons which I have given I 
am eatisfied that Dhavle J. was right ‘in 
bolding that the Mnnicipality had exceeded 
their rights in leasing the property to defen. 
dant 1 and that the lease gave the latter 
no righi to eteok these structures to th» 
prejudice of the plaintiffs. That being so. 
1 would dismiss this appeal with costs. 

Fazl All J* — I agree. 

d.s./r.k. Appeal dismissed. 
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WOBT Ag. 0. J. AND MaNOHAR LaLD J. 

Ham Banbijay Prasad Singh — 

Defendant — Appellant. 

V. 

Zlt. Bachia Kuari — Plaintiff — 

Bdspondeot. 

Appeal No. 681 o( 1937, Decided on 28th 
September 1938. from decision of Addl. 
Dist. Judge, 8bababad,D/« 19th June 1937« 

(«) Limitation Act (L90SK Art. l4S-AppU. 
cabiiity — Art. 145 does not apply to ouil for 
return of money depotited with employer at 
security for good conduct. 

Article 145 under which time runs from the 
date of deposit or pawn does not apply to a suit 
ty a legal rcpresenUtiTo for return of money depo* 
sited by the deceased with his employer as seonrity 
for good conduct, as there is no cause of action at 
the date of deposit in such a case and the Limita* 
tioD Act provides for time raoniog only after the 
canse of action has arisen. [P 688 0 8) 

(h) Succession Act ( 1925), S. 214— ‘*Dehtor" 
^ Employer taking deposit from employee for 
good conduct becomes debtor to employee*s 
estate. 

When the employer tahes a deposit of money 
from the employee for good conduct be is obliged 
to return the sum of money when the employment 
ceases by the death of the employee and so be- 
comes a debtor to the estate of the deceased within 
the meaning of S. 814, (P 688 0 8] 

S. M. Mallick and B. P. Sinha — 

for Appellant. 

Pbulan Prasad Varma— /or Respondent. 

Effort Ag. G. J« — This ifl an appeal by 
the defendant ariBiog out of an action in 
which the legal representative of one Ganga 
(deceased) saed for the return of a sum of 
money deposited by Ganga with the deten* 
dant, bia employer, as seonrity for good 
conduct. Ganga died in the year 1923. It 
ig clear therefore that unless Art. 115, 
Limitation Act, applied the action was 
barred by limitation. It may very well be 
that Art. 145 when speaks of the depositee 
and pawnee recovering moveable property 
deposited or pawned that may inolade 
money or coin. Their Lordships of the 


Privy Council in ^28 I A 227^ have held 
that the words "moveable property' ' in 
Article 89 was suBicieotly wide to cover 
money. But even assuming that that con* 
strnctioD can be placed upon Art. 145 the 
point is one which seems to be fatal to the 
plaintiff's case. The period from which 
limitation runs under Art. 145 is the date 
of the deposit or pawn. That means to say 
that, although no oause of action arose in 
this patlicnlar case at the date of the deJ 
posit, yet time was running against the] 
plaintiff or bis legal representative. That 
makes the application of Art. 145 impos. 
sible as a general principle. Now the LimU 
tation Act provides for time running only 
after the oaose of action has arisen, and I 
think it may be taken as quite certain that 
if any other construction than that is to be 
placed upon a particular Artiole, it will be 
clear the Legislature never intended that 
that Artiole shonld apply to the faots of 
such a ease as this. 

There is yet another thing which is fatal 
to the plaintiff's case. Sec. 214, Saocession 
Act, provides that '*no Oonrt shall pass a 
decree against a debtor of a deceased person 
for payment of bis debt to a person claim* 
ing on sQocesdion to be entitled to the effects 
of the deceased person or to any part there, 
of except OD the produotion of the eucoes. 
sion certiScate." I have repeated merely 
the relevant words of that Section. It is 
contended on behalf of the plaintiff- respon- 
dent that the defendant was not the debtor 
of Ganga. That is an impossible contention. 
When Ganga left his employment or died 
(as in this case) the defendant was obliged 
to return the sum of money deposited with! 
him ; in other words, be became the debtor^ 
either to Ganga or to his estate. The ap*; 
peal succeeds and is allowed and the^ain-; 
tiff 8 action dismissed with costs throughout. 

Hanohar Lall J. — I agree. 

d,b ./bk. Appe^ allowed. 

1 Asflhat All Khan v. KorshedAll Khan, (1901) 
84 All 87—88 I A 887=8 Sat 148 (P 0). 
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